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2584.  Motive  of  plaintiff  immaterial 5336,  5337 

2585.  Who  may  sue   5338, 5339 

2586.  Same — ^pecuniary  interest   5339"  5342 

2587.  Same — injury  different  from  that  sustained  by 

other  taxpayers   5343, 5344 

2588.  Same — estoppel  to  sue   5344,  5345 ' 

2589.  Time  to  sue  and  laches  5345,  5346 

2590.  Acts  which  may  be  enjoined 5346-  5349 

2591.  Same — passage    and    enforcement    of    ordi- 

nances      5349.  5350 

2592.  Same— acts  relating  to  bonds  5350-  5353 

2593.  Same — ^making  or  performance  of  illegal  con- 

tracts    5353- 5356 

2594.  Same — ^letting  of  contracts  where  competitive 

bids    5356, 5357 

2595.  Same — ^incurring  indebtedness  above  debt  limit  5357 

2596.  Same — ^unlawful  expenditures  or  diversion  of 

funds  5357-  536o 

2597.  Same — levy  and  collection  of  taxes 5360-  5365 

2598.  Same — pa3mients    5365,  5366 

2599.  Same— collection  of  judgment    5366,5367 

2600.  Same — ^misuse  of  municipal  property 5367,  5368 

2601.  Demand  before  suit 5368,  5369' 
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2603.  Judgment    5372,5373 
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CHAPTER  38. 
SPECIAL  TAXATION  AND  LOCAL  ASSESSMENTS. 

1.  NaTDEE,   constitutional  EKSTBICnONS   AND  POWEE  TO  LEVY. 

2.  Kinds  of  impbovements  foe  which  authobized. 

3.  Peopeett  subject  to  assessment. 

4.  Propeety  exempt  from  assessment. 

5.  Exebcise  of  poweb. 

6.  The  lien. 

7.  Validitt  and  eemedies. 

8.  Collection  and  entoecement. 

1.  natube,  constitutional  eesteictions  and  poweb  to  levt. 

Sees.  Sees. 

2017.  Nature    of    special    assess-      2022.  Power  to  levy  assessments. 

ment  or  taxation.  2023.  Same — construction   of 

2018.  Same — ^theory  Is  benefit  con-  power. 

ferred.  2024.  Law     must     authorize     Im- 

2019.  Constitutional  restrictions.  provement  when  made. 

2020.  Same — double  taxation,  and      2025.  Assessment      for      Improve- 

equal    protection    of    the  ment  already  made. 

law.  2026.  Authority  to  make  improve- 

2021.  Same — ^uniformity  and  equal-  ment  or  expenditure. 

Ity. 

2.   EIWDS   OF   IMPEOVEMENT   FOE  WHICH  AUTHOEIZED. 

Sees.  '   Sees. 

2027.  Purposes  of    special    assess-      2028.  Same — street   improvements 
meats.  In  general. 
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Sees. 

Sees. 

2029. 

Same — same — nature  ol 

2034. 

street  improvements. 

2035. 

2030. 

Original     construction,     re- 

construction  and   repairs. 

2036. 

2031. 

Same— effect    of    provisions 

for  repairs  on  validity  of 

,2037. 

assessment. 

2038. 

2032. 

Same  —  changing  course   or 

width        and        vacating 

2039. 

streets. 

2040. 

2033. 

Same  —  railway     track     on 

2041. 

street. 

2042. 

Toll  roads  and  turn  pikes. 

Retaining  walls — embank- 
ment— ^handrail. 

Street  sprinkling  and  clean- 
ing. 

Sewers  and  drains. 

Same — reconstructing  or  re- 
pairing. 

Lighting  plant. 

Waterworks — water  pipes. 

Parks  and  market  places. 

Miscellaneous   objects.  . 


3.  PEOPEBTT   SUBJECT  TO  ASSESSMENT. 


Sees.  Sees. 

2043.  Necessity  of  benefit  to  prop-  2052. 

erty  by  improvement.  2053. 

2044.  Same — general     or     special  2054. 

benefits.  , 

2045.  Same  —  character     and    ex-  2055. 

tent.  2056. 

2046.  Same— effect    of    like    exist-  2057. 

ing  improvment. 

2047.  Assessment       of       benefits  2058. 

where    part    of    property  2059. 
taken. 

2048.  Vacant  \or  property  not  ,im-  2060. 

proved. 

2049.  Unplatted   and  rural   lands.  2061. 

2050.  Railroad  property. 

2051.  Same — various     uses     illus-  2062. 

trated. 


Assessment  districts. 

Sewers  and  drains. 

Property  beyond  municipal 
area. 

"Waterworks. 

Property  abutting. 

Same — ^platted  and  un- 
platted lands. 

Property  fronting. 

Property  contiguous,  adjoin- 
ing and  adjacent. 

Property  not  abutting  on 
part  of  street  improved. 

Restricting  property  by 
depth  or  distance. 

Property  benefited. 


4.  PBOPEBTT  EXEMPT  FEOM   ASSESSMENT. 


Sees. 

2063.  Power  to  exempt — construc- 

tion. 

2064.  Religious  and  charitable  in- 

stitutions. 

2065.  Educational    institutions. 

2066.  Cemeteries        and        burial 

grounda 


Sees. 

2067.  Homestead  property. 

2068.  Making  of,  or  payment  for 

part   of   improvement,   by 
property  owners. 

2069.  Exemption  by  agreement. 


Special  Taxation. 


4325 


6.   KSKBCISE 

Sees. 

2070.  Municipal   officers   empower- 

ed   to    make    assessments. 

2071.  Same — commissioners. 

2072.  Competency       of       commis- 

sioners. 

2073.  Oath  of  commissioners. 

2074.  Notice     of     assessment     to 

property  owners. 

2075.  Sufficiency  of  the  notice. 

2076.  Service    of    notice— publica- 

tion. 

2077.  Hearing  on  proposed  assess- 

ment. 

2078.  Time    for    making    assess- 

ment. 

2079.  Same — with      reference      to 

completion     of     Improve- 
ment. 

2080.  Levy  of  assessment. 

2081.  Mode   of   assessment. 

2082.  Same — land      In      hulk      or 

separate  lots  or  parcels. 

2083.  Same — division   of  improve- 

ment Into  parts. 

2084.  Same — two     or     more     Im- 

provements in  one  assess- 
ment. 

2085.  Same — against    part    of   lot 

or  tract. 

2086.  Same — personal     assessment 

against  land  owner. 


OF  POWEB. 

Sees. 

2087.  Apportionment     of     assess- 

ments. 

2088.  Same — adcordlng  to  benefits. 

2089.  Same — by  front  foot. 

2090.  Same— superficial   area. 

2091.  Same — each  lot  for  the  im- 

provement In   front  of  it. 

2092.  Same — omission     of     prop- 

erty. 

2093.  Same — deduction     of     dam- 

ages. 

2094.  Limitation  of  amount  of  as- 

sessment. 

2095.  Same — costs    and    expenses 

Included. 

2096.  Same — ^what  may  not  be  in- 

cluded. 

2097.  Confirmation,  correction,  re- 

vision or  setting  aside  of 
assessment. 

2098.  Same — ^nature     of     proceed- 

ings— ^notice.    ' 

2099.  Same — by  court — petition  or 

application. 

2100.  Same — jurisdiction  of  court. 

2101.  Same — evidence. 

2102.  Same — ^judgment. 

2103.  Same — conclusiveness         of 

judgment. 

2104.  Assessment  record. 

2105.  Sufficiency      of      certificate, 

warrant  or  tax  bill. 


6.   THE  LIEN. 

Sees.  Sees. 

2106.  The   lien — must   be   created     2108.  Same — ^when    Hen    attaches. 

by     law — construction     of      2109.  Same — duration      and      dis- 
laws.  charge. 

2107.  Same — steps  required  to  per-      2110.  Same— order    of    priority. 

feet. 

7.   VALIDITY   AND  BEMEDIES. 

Sees.  Sees. 

2111.  Non-observance  of    law    au-      2112.  Defects    and    Irregularities 
thorizlng  Improvement.  affecting  validity    of    as- 

BeBsment 
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Sees. 

Sees. 

2113. 

Failure  to  adyertis©  for  bids 

2121. 

Same — ^by     petitioning     for 

for  the  workl 

Improvement. 

2114. 

Legal  existence  of  street  or 

2122. 

Same — ^by  recital  in  deed. 

way  improved. 

2123. 

Same — by  payment  or   part 

2115. 

Improvement    extending   on 

payment. 

private  property. 

2124. 

Same— by  failure  to  object 

2116. 

Change  of  title  to  avoid  as- 

or appeal. 

sessment. 

2125. 

Same — same — apportion- 

2117. 

Presumption   of  validity   of 

ment  of  assessment. 

assessment. 

2126. 

Same — ^by      acceptance      of 

2118. 

When  and  by  whom  assess- 

benefits. 

ment  may  be  questioned. 

2127. 

Equitable  relief — injunction. 

2119. 

Estoppel    to     question     val- 

2128. 

Reassessments. 

idity  of  assessment. 

2129. 

Appeal  from  assessment. 

2120. 

Same — acquiescence. 

2130. 

Certiorari  to  review  assess- 

ment 


8.   00LI.ECTrOW  AND  ENTOECEMENT. 


Sees.  Sees. 

2131.  Nature    of    proceedings — in  2145. 

rem  or  In  personam.  2146. 

2132.  Form    of    action — valid    as- 

sessment is  basis.  2147. 

2133.  Same — action  at  law. 

2134.  Same — ^warrants.  2148. 

2135.  Same — distress   warrant. 

2136.  Same — scire  facias.  2149, 

2137.  Same— execution. 

2138.  Same— in  equity.  2150. 

2139.  When  assessment  is  due.  2151. 

2140.  "When    assessment    become«  2152. 

delinquent.   •  2153. 

2141.  Demand   of  payment.  2154. 

2142.  Limitation  of  actions.  2155. 

2143.  Venue  of  suit  or  action.  2156. 

2144.  Parties  plaintiff. 


Same — assignee. 

Parties      defendant — owners 
of  land. 

Same — wife      of      property 
owner. 

Same — all   parties   in    inter- 
est— ^mortgagee. 

Same — Insane  persons^- 

heirs,  executors,  etc. 
Same — municipality — state. 

Joinder  of  actions. 

Defenses    illustrated.- 

Counter  claim. 

Sale  of  property. 

The  purchaser's  title. 

Redemption  of  the  property. 


1.      NATURE,    CONSTITUTIOlirAIj   EESTEICTIONS   AND    POWER    TO 

LEVY. 

§  2017.     Nature  of  special  assessment  or  taxation. 

Local  assessments  or  special  taxes  for  the  rnA-meTit 
of  the  cost  of  certain  lands  of  public  improvements  com- 
monly prevail  and  are  generally  sustained  unci,  y  jap,  cr,- 
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ercise  of  the  power  of  taxation.^  They  have  no  relation 
to  the  right  of  eminent  domain,  and  hence  constitutional 
provisions  respecting  this  right  have  no  application.^ 
They  differ  also  from  general  taxes.  Provisions  relat- 
ing to  taxation  generally  are  uniformly  held  not  appli- 
cable to  local  assessments  or  special  taxation  for  improve- 
ments."    But  the  imposition  of  a  charge  on  all  property, 


1.  Astor  v.  New  York,  S7  N. 
Y.  Super.  Ct.   (5  Jones  &  S.)   539. 

2.  New  York,  etc.,  R.  Co.  v. 
Hammond,  170  Ind.  493,  83  N.  B. 
244;  Gibson  v.  Owens,  115  Mo. 
258,  21  S.  W.  1107;  St.  Joseph  v. 
Parrell,  106  Mo.  437,  442,  17  S.  W. 
497;  Keith  v.  Bingham,  100  Mo. 
300,  306,  13  S.  "W.  683;  Garrett  v. 
St.  Louis,  25  Mo.  505,  514,  69  Am. 
Dec.  475;  People  ex  rel.  v.  Brook- 
lyn, 4  N.  Y.  419,  55  Am.  Dec.  266; 
Nichols  V.  Bridgeport,  23  Conn. 
189,  60  Am.  Dec.  636. 

When  duly  authorized  levying 
special  assessment  is  not  an  exer- 
cise of  the  right  of  eminent  do- 
main, hut  of  the  taxing  power  of 
the  government.  McComb  v.  Bell, 
2  Minn.  295;  Stinson  v.  Smith,  8 
Minn.  366. 

3.  Arkansas.  Paving  Dlst.  v. 
Sisters  of  Mercy,  86  Ark.  109,  109 
S.  W.  1165;  Sanders  v.  Brown,  65 
Ark.  498,  47  S.  W.  461;  McGehee 
V.  Mathis,  21  Ark.  40. 

Galifornia.  'Williams  v.  Cor- 
coran, 46  Cal.  553;  People  v.  Aus- 
tin, 47  Cal.  353. 

Connecticut.  Bridgeport  v.  New 
York,  etc.  R.  Co.,  36  Conn.  255,  4 
Am.  Rep.  63. 

Georgia.  Augusta  v.  Murphey, 
79  Ga.  101,  3  S.  E.  326. 

Illinois.  Bass  v.  South  Park 
Comr's,  171  111.  370,  49  N.  B.  549; 
"West    Chicago    Park    Com'rs     ▼. 


Farber,  171  111.  146,  49  N.  B.  427; 
Wright  V.  Chicago,  46  111.  44; 
Peoria  v.  Kidder,  26  111.  351. 

Maryland.  Lauer  v.  Baltimore, 
110  Md.  447,  73  Atl.  162;  Brooks 
V.  Baltimore,  48  Md.  265. 

Missouri.  Porter  v.  Boyd'Pav., 
etc.  Co.,  214  Mo.  1,  112  S.  W.  235; 
Heman  Consit.  Co.  v.  Wabash  R. 
Co.  206  Mo.  172,  104  S.  W.  67; 
Keith  V.  Bingham,  100  Mo.  300, 
13  S.  W.  683;  Independence  v. 
Gates,  110  Mo.  374,  19  S.  W.  728; 
McGuire  v.  Brockman,  58  Mo.  App. 
307.  See  also,  Kansas  City  v. 
Rldenour,  84  Mo.  253. 

North  Carolina.  Raleigh  v. 
Peace,  110  N.  C.  32,  14  S.  E.  521, 
17  L.  R.  A.  330. 

North  Dakota.  Pine  Tree  Lbr. 
Co.  v.  Fargo,  12  N.  D.  360,  96  N. 
W.  357. 

Pennsylvania.  Chester  v.  Ches- 
ter &  D.  R.  R.  Co.,  3i  Del.  Co.  Rep. 
389,  5-  Pa.  Co.  Ct.  Rep.  387. 

Wisconsin.  Hale  v.  Kenosha, 
29  Wis.  599;  Soens  v.  Racine,  10 
Wis.  241. 

Wyominy.  McGarvey  v.  Swan, 
17  Wyo.  120,  96  Pac.  697. 

United  States.  Illinois  Central 
R.  R.  Co.  v.  Decatur,  147  U.  S. 
190,  13  Sup.  Ct.  293,  37  L.  Ed.  132. 

Provision  relating  to  paving 
streets,  held  not  to  apply  to  a  levy 
of  special  assessments  to  pay  for 
the  construction  of  sewers.    AtchI- 
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real  and  personal,  in  a  prescribed  area,  it  is  sometimes 
held,  is  a  tax  and  hot  an  assessment,  although  the  pur- 
pose is  to  make  a  local  improvement  on  a  street  or  high- 
way.* The  fact  that  a  law  designates  an  assessment  as 
a  tax  does  not  make  it  a  tax,  since  the  questions  must  be 
determined  from  the  nature  of  the  imposition.'' 

The  judicial  view  is  sometimes  expressed  that  the  levy- 
ing of  special  assessments  for  certain  improvements  is 
an  exercise  of  the  police  power  as  distinguished  from  an 
exercise  or  delegation  of  the  power  of  taxation.' 

Local  assessments  prevailed  in  England  several  cen- 
turies ago,  and  the  assessments  made  there  by  the  com- 
missioners of  sewers  on  the  lands  affected  by  their  oper- 
ations was  taxation  of  this  character,''  and  they  pre- 
vailed from  an  early  day  in  nearly  all  American  States 
whose  jurisprudence  is  rooted  in  the  common  law. 


son  V.  Price,  45  Kan.  296,  25  Pac. 
605. 

Charter  power  "to  levy  and  col- 
lect taxes"  and  "to  pass  ordi- 
nances *  *  *  for  paving  streets^" 
etc.,  held  insufficient  to  support 
,speclal  assessments  on  abutting 
property  for  street  paving.  Any 
napolis  v.  Harwood,  32  Md.  471, 
3  Am.  Rep.  161. 

Charter  provision  that  no  tax 
except  for  current  expenses  shall 
be  levied  without  a  special  vote 
of  the  property  holders  authoriz- 
ing it,  held  not  to  apply  to  special 
assessments.  Soens  v.  Racine,  10 
Wis.  271. 

4.  Williams  v.  Corcoran,  46 
Cal.  553. 

5.  People  V.  Austin.  47  Cal.  363. 
"An  assessment  of  benefits  for 

local  improvements  has  never 
been  regarded  as  a  tax,  or  termed 
such  In  legislative  proceedings,  in 
out  private  laws,  or  in  popular 
Intercourse,"    Paving  Dist,  v.  Sis- 


ters of  Mercy,  86  Ark.  109,  109  S. 
W.  1165,  quoting  from  Bridgeport 
V.  New  York,  etc.,  R.  Co.,  36  Conn. 
255,   263,   4   Am.   Rep.   63. 

6.  Colorado.  Palmer  v.  Way,  6 
Colo.  106. 

Georgia.  First  Methodist  Epis- 
copal Church  V.  Atlanta,  76  Ga. 
181. 

Missouri.  Morrison  v.  Morey, 
146  Mo.  543,  48  S.  W.  629. 

New  Jersey.  State  (Agnes)  ▼. 
Newark,  37  N.  J.  L.  415,  18  Am. 
Rep.  729. 

Tennessee.  Was.hington  v. 
Nashville,  1  Swan  (Tenn.)  177; 
Taylor,  McBean  &  Co.  v.  Chand- 
ler, 9  Heisk.  (Tenn.),  349,  24  Am. 
Rep.  308. 

Vermont.  Allen  v.  Drew,  44  Vt. 
174. 

United  States.  Paulsen  v.  Port- 
land, 149  U.  S.  30,  13  Sup.  Ct.  750, 
37  L.  Ed.  637. 

7.  28  Hen.  VIII,  Ch.  6,  5  5, 
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§  2018.     Same — theory  is  benefit  conferred. 

The  foundation  of  the  power  to  lay  a  special  assess- 
ment or  a  special  tax  for  a  local  improvement  of  any 
character  whether  it  be  opening,  improving  or  paving 
a  street  or  sidewalk  or  constructing  a  sewer,  or  cleaning 
or  sprinkling  a  street,)  is  the  benefit  which  the  object  of 
the  assessment  or  tax  confers  on  the  owner  of  the  abut- 
ting property  or  the  owners  of  property  in  the  assess- 
ment or  special  taxation  district  which  is  different  from 
the  general'  benefit  which  the  owners  enjoy  in  common 
with  the  other  inhabitants  or  citizens  of  the  municipal 
corporation.®  "The  whole  theory  of  local  taxation  or 
assessments  is  that  the  improvements  for  which  they  are 
levied  afford  a  remuneration  in  the  way  of  benefits.  A 
law  which  would  attempt  to  make  one  person,  or  a  given 
number  of  persons,  under  the  guise  of  local  assessments, 
pay  a  general  revenue  for  the  public  at  large  would  not 
be  an  exercise  of  the  taxing  power,  but  an  act  of  confisca- 
tion. In  effect  it  would  be  transferring  the  property  of 
one   individual   to    another.     These   are   legal   truisms 

8.    Walker  v.  Jameson,  140  Ind.  contract  or  in  a  statute  so  as  not 

591,  37  N.  E.  402,  39  N.  B.  869,  28  to   embrace   within    its    meaning 

L.  R.  A.  679,  683,  49  Am.  St.  Rep.  local    or    special    taxes,    althougK 

222;   Union  Trust  Co.    v.    Pagto-  both     kinds     of    taxation     derive 

stecher,   221   Mo.   121,   119    S.   W.  their  authority  from  the  general 

1103;   Id.,  221  Mo.  131,'  119  S.  W.  taxing  power.     Leonard  J.  Newby 

1105;    Wistar  v.   Philadelphia,   80  v.   Platte,    25   Mo.    258,    269,   272; 

Pa.  St.  505,  21  Am.  Rep.  112;  Hale  Lockwood  t.  St.  Louis,  24  Mo.  20, 

V.  Kenosha,  29  Wis.  599.  22;    Garrett  v.   St.  Louis,   25  Mo. 

The  property  is  assessed  in  re-  505,  513,  69  Am.  St.  Rep.  475; 
spect  to  the  benefit  derived  from  Neenan  v.  Smith,  50  Mo:  525,  529. 
the  improvement;  it  Is  a  tax  on  Special  assessments  explained 
the  property,  and  is  therefore  not  ^.nd  judicial  history  given  in 
obnoxious  to  the  constitutional  '  ^acon  v.  Patty,  57  Miss.  378.  34 
requirement  that  all  property  sub-  Am.  Rep.  457,  per  George,  C.  J. 
ject  to  taxation  shall  be  taxed  An  assessment  authorized  to  be 
according  to  its  value.  *  *  •  made  on  property  benefited,  can- 
There  is  a  marked  difference  be-  not  be  levied  against  the  owner 
tween  general  taxation  and  spe-  personally.  Re  Harriott  Ave.,  24 
clal  assessment  for  local  objects.  Pa.  Super.  Ct.  697. 

The  word  tax  may  be  used  In  a 


4330  Municipal  Cobpohations.  ^  2018 

which  have    long  been  entertained  and    firmly    estab- 
lished."» 

The  Supreme  Court  of  the  United  States  in  the  case 
of  Norwood  v.  Baker,^"  determined  in  1898,  thus  declares 
the  rule:  "The  principle  underlying  special  assessments 
to  meet  the  cost  of  public  improvements  is  that  the  prop- 
erty upon  which  they  are  imposed  is  peculiarly  benefited, 
and  therefore  the  owners'  do  not,  in  fact,  pay  anything 
in  excess  of  what  they  receive  by  reason  of  such  improve- 
ment. *  *  *  Tiie  exaction  from  the  owner  of  pri- 
vate property  of  the  cost  of  a  public  improvement  in  sub- 
stantial excess  of  the  special  benefits  accruing  to  him  is, 
to  the  extent  of  such  excess,  a  taking  under  the  guise  of 
taxation,  of  private  property  for  public  use  without 
compensation.  We  say  'substantial  excess,'  because  ex- 
act equality  of  taxation  is  not  always  attainable,  and  for 
that  reason  the  excess  of  cost  over  special  benefits,  un- 
less it  be  of  a  material  character,  ought  not  to  be  re- 
garded by  a  court  of  equity  when  its  aid  is  invoked  to 
restrain  the  enforcement  of  a  special  assessment.  "^^ 
The  principle  of  the  Norwood-Baker  case  is  that  a  spe- 
cial assessment  levied  under  a  rule  which  makes  it  pos- 
sible that  the  assessment  may  exceed  the  benefit  to  the 

9.  Per  Wagner  J.,  in  McCor-  11.  Three  of  the  justices  dis- 
mack  T.  Patchin,  53  Mo:  33,  3.6,  14  sented  through  Mr.  Justice  Brewer 
Am.  Rep.  440;  St.  Louis  v.  Clem-  (Mr.  Justice  Shiras  and  Mr.  Jus- 
ens,  49  Mo.  552,  554.  tice  Gray),  who  held  that  the  de- 

"The  tax  is  local  and  for  local  termination  of  the  jjioperty  to  be 

purposes,  and  is  a  tax  upon  bene-  assessed   was   solely    a  legislative 

fits  and  not  directly  upon   prop-  function,  that  it  was  not  at  all  a 

erty.    *    *    •    The  cost  of  the  pub-  judicial  question.     See  comments 

lie  benefit  is  made  a  public  bur-  on   Norwood   v.    Baker,    supra   in 

den,  and  the  expense  of  the  indi-  Sears  v.  Boston,  173  Mass.  350,  53 

vldual  benefit  is  placed  upon  the  N.  E.  876;  Cowley  v.  Spokane,  99 

shoulders  of  the  person  who  re-  Fed.  840;  Lyon  v.  Tonawanda,  98 

ceives   It."     Per    Napton,    J.,    in  Fed.   361;    Charles  v.  Ma!rion,   98 

Garrett  v.  St.  Louis,  25  Mo.  505,  F^d.  166;  Loeb  v.  Trustees  Colum- 

513,  69  Am.  St.  Rep.  475.        ^  bia  Tp.,  91  Fed.  37;    Davidson  v. 

10.  172  U.  S.  269,  19  Sup.  Ct.  Wight,  16  App.  D.  C.  371;  Wood  v. 
187,  43  L.  Ed.  443,  affirming  74  Quimby.  20  R.  I.,  482,  40  Atl.  161 
Fed.  997. 
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land  in  question  and  in  fact  does  exceed  it,  is  void.  In 
this  case  the  land  for  the  street  was  taken  without  com- 
pensation, and  in  addition  the  property  owner  was  as- 
sessed some  $218.58,  to  pay  the  cost  of  the  condemnation 
proceedings.^'* 

The  rule  that  a  method  of  assessment  cannot  be  arbi- 
trary, and  must  have  some  relation  to  the  benefits  ap- 
pears reasonable.  It  would  seem  that  the  legislature  is 
competent  to  judge  of  benefits.  This  is  assumed  by  the 
current  of  authority.  A  public  improvement  having 
been  made,  the  question  of  determining  the  area  bene- 
fited by  such  improvement  is  generally  held  to  be  a  leg- 
islative function,  and  such  legislative  determination,  un- 
less palpably  unjust,  is  usually  conclusive.**  The  pro- 
hibition is  that  assessments  shall  not  be  levied  in  excess 
of  the  benefits  conferred,  whether  by  the  valuation,  front 
foot,  area,  or  any  other  method.** 


12.  See  State  (Agens)  v.  Ne- 
wark, 37  N.  J.  L..  415,  18  Am.  Rep. 
729;  Norwood-Baker  case  follow- 
ed in  Hutcheson  v.  Storrle,  92 
Tex.  685,  51  S.  W.  848,  45  L.  R.  A. 
289. 

Misconception  and  erroneous 
application  in  Fay  v.  Springfield, 
94  Fed.  409. 

IS.  Williams  t.  Bggleston,  170 
U.  S.  304,  311,  18  Sup.  Ct.  617,  42 
L.  Ed.  1047;  lU.  Cent.  R.  R.  Co. 
V.  Decatur,  147  U.  S.  190,  13  Sup. 
Ct.  293,  37  L.  Ed.  137;  Spencer 
V.  Merchant,  125  TJ.  S.  345,  355, 
8  Sup.  Ct.  921,  31  L.  Ed.  763,  100 
N.  Y.  585,  3  N.  E.  682;  Hager  v. 
Reclamation  District,  111  U.  S. 
701,  4  Sup.  Ct.  663,  28  L.  Ed.  569. 

Where  the  assessment  is  against 
the  abutting  property,  whether  it 
"shall  he  upon  all  property  found 
to  be  benefited,  or  albne  upon  the 
abutters,  according  to  frontage  or 
according  to  the  area  of  their  lots 


Is,  according  to  the  present  weight 
of  authority,  (1890)  considered  to 
be  a  question  of  legislative  expedi- 
ency." 2  Dillon  on  Mun.  Corp. 
(4th  Ed.),  §  752,  approved  in 
Parsons  v.  District  of  Columbia, 
170  U.  S.  45,  18  Sup.  Ct.  521,  42 
L.  Ed.  943;  Aster  v.  New  York, 
3?  N.  Y.  Super.  Ct.  (5  Jones  &  S.), 
539. 

14.  Norwood  v.  Baker,  172  U.  S. 
269,  277,  282,  19  Sup.  Ct.  187,  43 
L.  Ed.  443. 

On  general  subject  of  special 
assessment,  see  Bell's,  etc.  Co.  R. 
R.  V.  Pennsylvania,  134  U.  S.  232, 
237,  10  Sup.  Ct.  533,  33  L.  Ed. 
892;'  Scott  v.  Toledo,  36  Fed.  385, 
1  L.  R.  A.  688;  Kansas  City  v. 
Bacon,  147  Mo.  259,  48  S.  W.  860; 
Schroeder  v.  Overman,  61  Ohio 
St.  1,  55  N.  E.  158,  47  L.  R.  A.  156. 

Decisions  rendered  since  Nor- 
wood-Baker case. 
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The  series  of  decisions  of  the  United  States  Supreme 
Court  fully  sustain  the  principle  that  the  question  of  de- 
termining the  property  or  area  benefited  is  one  for  the 
legislative  department.  These  principles  were  declared: 
1.  T'.o  apportionment  of  the  entire  cost  of  a  street  im- 
provement upon  the  abutting  lots  according  to  their 
frontage,  without  any  judicial  inquiry  as  to  their  value 
or  the  benefits  they  receive,  may  be  authorized  by  the 
legislature ;  and  this  will  not  constitute  a  taking  of  prop- 
erty without  due  process  of  law.^^  2.  The  legislative 
act  need  not  provide  for  a  hearing,  allowing  the  prop- 
erty owner  to  show  that  his  property  was  not  benefited 
to  the  amount  of  the  assessment.^*  3.  It  is  within  the 
power  of  the  legislature  to  create  special  taxing  districts, 
and  to  charge  the  cost  of  a  local  improvement,  in  whole 
or  in  part,  upon  the  property  in  such  district,  either  ac- 


California.  Hadley  v.  Dague, 
130  Cal.  207,  62  Pac.  500. 

Illinois.  FarreU  v.  West  Chi- 
cago Park  Comrs.,  182  111.  250, 
254,  55  N.  B.  325. 

Indiana.  Adams  v.  Shelbyville, 
154  Ind.  467,  57  N.  E.  114,  49  L,.  B. 
A.  797,  77  Am.  St.  Rep.  484. 

Kentucky.  Augusta  t.  McKib- 
ben,  22  Ky.  L.  Rep.  1224,  60  S. 
W.  291. 

Massachusetts.  Sears  v.  Boston, 
173  Mass.  71,  53  N.  E.  138,  43  L,. 
R.   A.    834. 

MicMgan.  Cass  Farm  Co.  v. 
Detroit,  124  Mich.  433,  83  N.  W. 
108. 

Minnesota.  Ramsey  County  v. 
Robt.  P.  Lewis  Co.,  82  Minn.  390, 
86  N.  W.  611,  53  L.  R.  A.  421. 

Missouri.  Barber  A.  P.  Co.  v. 
French,  158  Mo.  534,  58  S.  W.  934, 
54  L.  R.  A.  492;  Heman  v.  Gilliam, 
171  M^o.  258,  71  S.  W.  163. 

New  York.  Conde  y.  Schen- 
ectady, 164  N,  T.  258,  58  N,  EJ.  130. 


Pennsylvania.  Harrlsburg  v. 
McPheeran,  200  Pa.  343,  49  Atl. 
988. 

Wisconsin.  'Gleason  v.  Wauke- 
sha Co.,  103  Wis.  225,  79  N.  W.  249. 

Frontage  rule.  Franklin  v, 
Hancock,  204  Pa.  St.  101,  53  Atl. 
644. 

Benefit.  Property  owner  can- 
hot  show  that  improvement  is  not 
a  benefit  to  the  property.  Smith 
V.  Worcester,  182  Mass.  232,  65  N. 
E.  40,  59  L.  R.  A.  728;  Keith  v. 
Bingham, .  100  Mo.  300,  13  S.  W. 
683. 

15.  Tonawanda  v.  Lyon,  181 
U.  S.  389,  21  Sup.  Ct.  609,  45.  L. 
Ed.  908;  Cass  Farm  Co.  v.  Detroit, 
181  U.  S.  396,  21  Sup.  Ct.  644,  45 
L.  Ed.  914. 

16.  Detroit  v.  Parker,  181  TJ.  S. 
399,  21  Sup.  Ct.  624,  45  L.  Ed.  916, 
917;  French  v.  Barber  A.  P.  Co., 
181  U.  S.  324,  21  Sup.  Ct.  625,  45 
L.  Ed.  879;  Shumate  v.  Heman, 
181  U.  S.  403,  21  Sup.  Ct.  645,  45 
U  Ed.  916. 
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cording  to  valuation  or  to  superficial  area  or  frontage." 

4.  The  Congress  has  power  to  provide  for  assessments 
on  abutting  lands  and  lands  benefited,  of  one-half  or 
more  of  the  damages  for  and  in  respect  of  land  con- 
demned for  the  opening  of  streets,  in  the  District  of 
Columbia." 

These  cases  fully  explain  the  Norwood-Baker  case  and 
decla;-e  that  it  is  "to  be  limited  to  its  special  facts."  In 
the  opinion  of  the  majority  of  the  judges,  the  nature  and 
effect  of  the  proceedings  in  the  case'  of  Norwood-Baker 
was  an. attempt,  under  the  guise  of  legal  proceedings,  to 
deprive  a  citizen  of  property  without  due  process  of  law. 
In  the  decisions  delivered  in  April,  1901,  a  dissenting 
opinion  was  filed -by  Mr.  Justice  Harlan,  with  whom  Mr, 
Justice  McKenna  and  Mr.  Justice  White  concurred." 

§  2019.     Constitutional  restrictions. 

Various  questions  have  arisen  relating  to  the  consti- 
tutionality of  laws  authorizing  local  assessments  or  spec- 
ial taxation  for  local  improvements.^"    Both  the  federal 

17.  Webster  v.  Fargo,  181  U.  S.  most  of  the  decisions.  Asberry  v. 
394,  21  Sup.  Ct.  623,  45  L.  Ed.  912.  "  Roanoke,  91  Va.  562,  22  S.  E.  360; 

18.  Wight  V.  Davidson,  181  XT.  notes  to  14  L.  R.  A.  '755  and  42 

5.  371,  21  Sup.  Ct.  616,  45  L.  Ed.  L.  R.  A.  636. 

900.  20.     Constitutional    limitations 

19.  See  §  1890  ante,  vol.  4.  illustrated.      The    fact    that    the 
Decisions    exist   which    susitain      statute  gives  the  right  of  appeal  in 

the  theory  that  locai  assessments  cities   in   proceedings   to   improve 

for  public  improvements  need  not  streets,    while   no   such   right   la 

be  based  on  any  special  benefits  given  in  cases  of  to*ns,  does  not 

to     the     property     assessed.     Re  render  it  unconstitutional.    Deane 

Bonds  of  Madera  Irrigation  Dist.,  v.  Indiana  Macadam,  etc.  Co.,  161 

92  Cal.  296,  28  Pac.  272,  675,  14  L.  Ind.  371,  68  N.  E.  686. 
R.  A.  755,  27  Am.   St.  Rep.   106;  Statute   authorizing  assessment 

Rolph  V.  Fargo,  7  N.  D.  640,  76  N.  of  property   owned   by  city,  held 

W.  242,,  42  Li.  R.  A.  646;  Allen  v.  constitutional.      Barber     Asphalt 

Davenport,  107  Iowa,  90,  77  N.  W.  Pav.   Co.  v.   St.   Joseph,   183   Mo. 

532;    Dewey   v.    Des   Moines,    101  451,  82  S.  W.  64. 
Iowa.  '116,  70  N.  W.  605,  and  Iowa  A  statute  is  not  unconstitutional 

cases  cited  on  page  423  of  state  because  It  authorizes  the  laying 

report.  of  house  connections  from  sewers 

But  this      theory  is  rejected  by  to  curb  lines  of  street  and  cost 
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and  state  constitutions  expressly  forbid  this  taking  of 
private  property  for  public  use  by  the  municipal  corpor- 
ation, acting  under  authority  conferred  by  its  charter, 
or,  the  legislature  of  the  state,  without  just  compensation 
being  made  therefor.^  ^  The  usual  constitutional  pro- 
vision forbidding  the  taking  of  private  property  for  pub- 
lic use  without  compensation,  has  been  held  in  Missouri, 
to  have  no  application  to  special  taxes  for  local. improve- 
ments.*^ If  the  constitution  does  not  restrict,  the  legis- 
lature possesses  discretion  in  determining  the  character 
and  extent  of  limitations  in  conferring  power  to  levy  as- 
sessments for  improvements.  *^ 


to  be  assessed  against  abutting 
property.  Van  Wagoner  t.  Pater- 
son,  67  N.  J.  L.  455.  51  Atl.  922. 

The  fact  that  the  assessment 
Is  collected  before  the  benefit  has 
been  derived  from  the  work  does 
not  render  the  statute  authoriz"- 
ing  same  unconstitutional.  Ams- 
tln  V.  Nalle,  102  Tex.  536,  120 
S.  W.  996,  reVg  (Civ.  App.)  115 
S.  W.   126. 

Under  a  constitution  permitting 
assessments  to  be  made  "upon  the 
property  fronting  upon  such  Im- 
provements," a  charter  provision 
was  sustained  which  directed  the 
expense  of  constructing  sidewalks 
to  be  assessed  against  the  "lots 
and  parcels  of  land  adjoining  said 
sidewalks."  Scott  v.  Hinds,  50 
Minn.  204,  52  N.  W.  523. 

Charter  provision  held  consti- 
tutional which  authorized  the  cor- 
porate authorities  "to  make  an 
assessment  of  taxes  upon  any  lot 
or  lots  in  said  town,  to  any  amount 
that  they  may  deem  proper  and 
necessary  for  the  purpose  of  mak- 
ing Improvements  on  the  streets 
In  front  of  said  lot  or  lots." 
Smith  V.  Aberdeen,  25  Miss.  458. 

21.    Chicago,  etc.  R,  R,  Co.  v. 


Chicago,  166  U.  S.  226,  241,  17 
Sup.  Ct.  581,  41  Li.  Ed.  979;  Long 
Island  Water  Supply  Co.  v.  Brook- 
lyn, 166  U.  S.  685,  695,  17  Sup. 
Ct.  718,  41  L.  Ed.  1165. 

Notice  required.  A  statute  giv- 
ing the  property  owner  no  oppor- 
tunity to  be  heard  on  his  liability 
to  assessment,  held  unconstitu- 
tional. Union  Pac.  R.  Co.  v.  Abi- 
lene, 78  Kan.  820,  98  Pac.  224; 
Sears  v.  Street  Comrs.,  173  Mass. 
350,  53  N.  B.  876. 

See  §  1849  ante,  vol.  4. 

22.  Springfield  v.  Baker,  56  Mo. 
App.  637. 

Act  authorizing  assessment  of 
the  cost  of  macadamizing  streets 
on  the  adjoining  lots  in  propor- 
tion to  their  front  is  not  uncon- 
stitutional as  taking  private  prop- 
erty for  a  public  use  without  just 
compensation.  St.  Joseph  v. 
Anthony,  30  Mo.  537;  St.  Joseph 
V.  O'Donoghue,  31  Mo.  345. 

Charter  provision  limiting  bene- 
fits to  be  assessed  accruing  from 
the  opening  of  streets  against  the 
municipal  corporation,  held  valid. 
State  V.   St.  Louis,  52  Mo.   574. 

23.  Wheeler  v.  Plattsmouth,  7 
Neb.  270. 
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A  legislative  act  conferring  power  on  park  commis- 
sioners to  make  special  assessments,  it  has  been  held  in 
Illinois,  is  not  violative  of  a  constitutional  provision 
vesting  this  power  in  "the  corporate  authorities  of  cities, 
towns  and  villages. "  ^*  A  constitutional  provision  au- 
thorizing assessments  for  local  improvements  does  not, 
by  implication,  prohibit  assessments  for  improvements 
affecting  the  entire  municipality.*^  Where,  without  re- 
gard to  the  benefits  derived,  a  statute  authorizes  the  cost 
of  street  sprinkling  to  be  assessed  against  abutting  prop- 
erty according  to  frontage,  it  is  unconstitutional.^* 

§  2020.     Same — double  taxation  and  equal  protection  of 
the  law. 

The  constitutional  provision  against  double  taxation 
does  not  apply  to  local  assessments.*'^    Likewise,  assess- 


Equality.  Special  assessment 
laid  proportionally  on  the  prop- 
erty specially  benefited,  held  con- 
stitutional. Hill  V.  Higdon,  5  Ohio 
St.  243,  67  Am.  Dec.  289;  Marion 
T    Epler,  5  Ohio  St.  250. 

In  street  opening  proceedings  a 
law  authorizing  the  approportion- 
ment  of  damages  caused  to  lots 
on  lots  benefited  thereby,  held  con- 
stitutional. McMasters  v.  Com- 
monwealth, 3  Watts.   (Pa.)   292. 

A  charter  provision  authorizing 
assessments  against  all  abutters 
on  the  petition  of  a  majority  In 
frontage  of  the  resident  abutters 
to  cover  the  cost  of  a  street  grad- 
ing, held  not  an  unconstitutional 
discrimination  against  non  resi- 
dent abutters.  Buchan  v.  Broad- 
well,  88  Mo.  31. 

24.  Dunham  v.  People,  96  111. 
331. 

A  constitutional  provision  au- 
thorizing the  general  assembly  to 
vest  the  corporate  authorities  of 


cities  and  villages  with  power  to 
make  local  improvements  by 
special  assessment  or  by  special 
taxation  of  contiguous  property, 
or  otherwise,  held  sufficient  to 
authorize  legislative  act  confer- 
ring on  cities  and  villages  the 
power  to  make  local  improvements 
by  special  assessments  or  by  spe- 
cial taxation  or  both.  Falch  v. 
People,  99  111.  137. 

25.  Crane  v.  Siloam  Springs,  67 
Ark.  30,  55  S.  W.  955. 

26.  Stevens  v.  Port  Huron,  149 
Mich.  536,  113  N.  W.  291,  14  Det. 
Leg.  N.  559. 

27.  Harrigan  v.  Jacksonville, 
220  111.  134,  77  N.  E.  85;  Rolph  v. 
Fargo,  7  N.  D.  640.  76  N.  W.  242, 
42  L.  B.  A.  646 ;  Jones  v.  Holzapfel, 
11  Okla.  405,  68  Pac.  511.  Contra, 
Mobile  V.  Dargan,  45  Ala.  310. 

The  assessment  for  local  im- 
provements of  property  subject  to 
a  general  'tax  does  not  constitute 
double   taxation.     Re    Beechwood 
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ments  for  local  improvejnents  do  not  amouiit  to  a  denial 
of  the  equal  protection  of  the  law.^^ 

§  2021.     Same — uniformity  and  equality. 

The  rule  is  generally  laid  down  and  enforced  that,  the 
usual  constitutional  mandate  enjoining  equality  and  uni- 
formity in  taxation  does  not  apply  to  special  assessments 
or  taxation  for  local  improvements.^®     "Charges  for 


Aye.,  194  Pa.  St.  86,  45  Atl.  127. 
See  also,  Burns  v.  Duluth,  96 
Minn.  104,  104  N.  W.  714. 

Wliere  a  pal-t  of.  an  improvp- 
ment  has  been  provided  for  by 
one  ordinance  and  an  assessment 
levied  therefor,  the  fact  that  the 
remainder  of  the  improvement  is 
provided  for  by  a  subsequent 
ordinance  and  an  assessment  made 
therefor  does  not  amount  to  double 
taxation.  Halsey  v.  Lake  View, 
188  111.  540,  59  N.  E.  234. 

Providing  for  the  construction 
of  a  new  sewer  to  connect  with  an 
old  one,  and  for  house  connections 
at  intervals  throughout  the  length 
of  both  old  and  new  sewers,  is  not 
double  improvement,  since  the 
whole  is  only  one  sewer.  River 
Forest  v.  Chicago,  etc.  Elevated 
R.  Co.,  244  III.  480,  91  N.  E.  682. 

The  fact  that  a  sewer  system  is 
paid  for  by  special  taxation  does 
not  reifder  an  assessment  on  lands 
of  special  benefits  derived  from 
the  construction  of  a  particular 
sewer  double  taxes.  McChesney  v. 
Hyde  Park  (111.  1891),  28  N.  E. 
1102. 

28.  Connecticut.  State  v.  Mc- 
Mahon,  76  Conn.  97,  55  Atl.  591. 

Iowa.  Owen  v.  Sioux  City,  91 
Iowa,  190,  59  N.  W.  3. 

Massachusetts.  Holt  v.  Somer- 
ville,  127  Mass.  408. 


Missouri.  See  also,  Buchan  v. 
Broadwell,  88  Mo.  31. 

Pennsylvania.  Wray  v.  Pitts- 
burgh, 46  Pa.  St.  365. 

United  States.  "Walston  v.  Ne- 
vin,  128  U.  S.  578,  9  Sup.  Ct.  192, 
32  L.  Ed.  544. 

29.  California.  Burnett  v.  Sacra- 
mento, 12  Ci\.  76,  73  Am.  Dec.  518; 
Emery  v.  San  Francisco  Gas  Co., 
28  Cal.  345. 

Colorado.  Denver  v.  Knowles, 
17  Colo.  204,  30  Pac.  1041,  17  L. 
R.  A.  135,  following  Palmer  v. 
Way,  6  Colo.  106. 

Florida.  Edwards  v.  Ocala,  58 
Fla.  217,  50  So.  421;  Edgerton  v. 
Green  Cove  Springs,  19  Fla.  140. 

Georgia.  Speer  v.  Athens,  85 
Ga.  49,  11  S.  E.  802,  9  L.  R.  A.  402. 

Tllinois.  Gage  v.  Chicago,  203 
111.  26,  67  N.  E.  477;  Lemont  v. 
Jenks,  197  111.  363,  64  N.  E.  362,  90 
Am.  St.  Rep.  172;  Murphy  v.  Peo- 
ple, 120  111.  234,  11  N.  E.  202; 
Hundley  v.  Lincoln  Park  Cora'rs, 
67  111.  559. 

Indiana.  Law  v.  Madison,  etc. 
Turnpike  Co.,  30  Ind.  77. 

Iowa.  Warren  v.  Henly,  31 
Iowa,  31. 

Kansas.  Ottawa  County  Com'rs 
V.  Nelson,  19  Kan.  234,  27  Ara. 
Rep.  101;  Hines  v.  Leaven worili, 
3  Kan.  186. 
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the  costs  of  a  local  improvemetit  against  the  property  ben- 
efited by  the  improvetoent,  although  an  exercise  of  the 


Eentuchy.  Holzhauer  v.  New- 
port, 94  Ky.  396,  22  S.  W.  752,  15 
Ky.  L.  Rep.  188;  Frantz  v.  Jacob, 
88  Ky.  525,  11  Ky.  L.  Rep.  55,  11 
S.  W.  654. 

Louisiana.  New  Orleans  v.  El- 
liott, 10  La.  Ann.  59;  Re  New 
Orleans,  20  La.  Ann.  497. 

Massachusetts.  Warren  v.  Street 
Com'rs.  187  Mass.  290,  72  N.  E. 
1022;  Jones  T.  Boston,  104  Mass. 
461. 

Minnesota.  State  v.  Dlst.  Ct 
St.  Louis  County,  61  Minn.  542,  64 
N.  "W.  190. 

Mississippi.  Edwards  House  Co. 
V.  Jackson,  91  Miss.  429,  45  So.  14; 
Daily  V.  Swope,  47  Miss.  367. 

Missouri.  Fruin-Bambrick  Const. 
Co.  V.  St.  Louis  Shovel  Co.,  211 
Mo.  524,  111  S.  W.  86;  Sedalla  v. 
Smith,  206  Mo.  346,  104  S.  W.  15; 
Heman  Const.  Co.  v.  Wabash  R. 
Co.,  206  Mo.  172,  104  S.  W.  67; 
Meier  v.  St.  Louis,  180  Mo.  391,  79 
S.  W.  955. 

North  Carolina.  Hilliard  v.  Ashe- 
vlUe,  118  N.  C.  845,  24  S.  E.  738; 
Raleigh  v.  Peace,  110  N.  C.  32, 
14  S.  E.  521,  17  L.  R.  A.  330;  Cain 
T.  Davie  County  Com'rs,  86  N.  C. 
8;  Shuford  v.  Lincoln  County 
Com'rs,  86  N.  C.  652. 

Ohio.  Bonsall  v.  Lebanon,  19 
Ohio,  418. 

Oregon.  St.  Benedicts  Abbey  v. 
Marion  County,  50  Ore.  411,  93 
Pac.  231;  Kadderly  v.  Portland,  44 
Ore.  118,  74  Pac.  710,  75  Pac.  222; 
Ladd  T.  Gambell,  35  Ore.  393,  59 
Pac.  113;  Cook  v.  Portland,  20 
Ore.  580,  27  Pac.  263,  13  L.  R.  A. 
533;  King  v.  Portland,  2  Ore.  146. 
5  McQ.  2 


Pennsylvania.  Anderson  v.  Low- 
er Merion  Twp.,  217  Pa.  St.  369, 
66  Atl.  1115;  Beaumont  v.  Willces- 
Barre,  142  Pa.  St.  198,  21  Atl.  888; 
Chester  v.  Black,  182  Pa.  St.  568, 
19  Atl.  276,  6  L.  R.  A.  802;  Shoe- 
maker V.  Harrlsburg,  122  Pa.  St. 
285,  16  Atl.  366;  Huidekoper  v. 
Meadville,  83  Pa.  St.  156. 

Rhode  Island.  Bishop  v.  Tripp, 
15  R.  I.  466,  8  Atl.  692. 

Tennessee.  Arnold  v.  Knoxville, 
115  Tenn.  195,  90  S.  W.  469,  3  L. 
R.  A.  (N.  S.)  837;  Washington 
V.  Nashville,  1  Swan  (Tenn.),  177. 

Texas.  Taylor  v.  Boyd,  63  Tex. 
533;  Houndtree  v.  Galveston,  42 
Tex.  612;  Paris  v.  Brennelnan 
(Tex.  Civ.  App.  1910),  126  S.  W. 
58;  Kettle  v.  Dallas,  35  Tex.  Civ. 
App.  632,  80  S.  W.  874;  Lovenberg 
V.  Galveston,  17  Tex.  Civ.  App. 
162,  42  S.  W.  1024. 

Virginia.  Violett  v.  Alexandria, 
92  Va.  561,  23  S.  E.  909,  31  L.  R. 
A.  382,  53  Am.  St.  Rep.  825; 
Richmond  &  A.  R.  R.  Co.  v.  Lynch- 
burg, 81  Va.  473;  Sands  v.  Rich- 
mond, 31  Gratt.  (Va.)  571,  31 
Am.  Rep.  742. 

Washington.  Bowes  v.  Aber- 
deen, 58  Wash.  535,  109  Pac.  369; 
Hansen  v.  Hammer,  15  Wash.  315, 
46  Pac.  332;  Austin  v.  Seattle,  2 
Wash.  667,  27  Pac.  557. 

Wisconsin.  Bond  v.  Kenosha,  17 
Wis.  284;  Lumsden  v.  Cross,  10 
Wis.  282. 

Wvoming.  McGarvey  v.  Swan, 
17  Wyo.  120,  96  Pac.  697. 

But  see,  Mauldin  v.  Greenville, 
53  S.  C.  285,  31  S.  E.  252,  43  L.  R. 
A.  101,  69  Am.  St.  Rep.  855;  Id., 
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taxing  power,  are  not  snch  taxes  as  are  referred  to  in 
the  various  clauses  of  tlie  constitution  •  •  •  and 
they  are  neither  embraced,  nor  intended  to  be  embraced 
in  them."  ^^  The  only  limit  upon  the  exercise  by  the  leg- 
islature of  this  power  is  that  the  rate  of  assessment  shall 


43  S.  C,  293,  20  S.  H.  842,  27  L, 
R.  A.  284,  46  Am.  St.  Rep.  733; 
State  V.  "Newarlr,  37  N.  J.  U  415, 
18  Am.  Rep.  729;  Appeal  of  Or- 
phan Asylum,  111  Pa.  St  135,  3 
AH.  217. 

Respecting  rule  of  equality  and 
uniformity  examine,  Jones  v.  De- 
troit Water  Com'rs,  34  MicU._  273; 
Re  "Winis  Ave.,  5G  Mich.  244,  22 
N.  W.  871;  Mauldln  v.  Greenville, 
42  a  C.  293,  20  S.  B.  g42,  27  L. 
R.  A.  284,  46  Am.  St.  Rep.  723; 
Washington  v.  Nashville,  1  Swan 
(31  Tenn.),  177;  Norfolk  y.  Cham- 
berlain, 89  Va.  196,  16  S.  B.  730; 
Lumsden  v.  Cross,  10  Wis.  282. 

Where  a  statute  authorizing 
local  assessments  provides  that 
the  Jury  may  Impose  on  the  par- 
ticular property  such  proportion 
of  the  burden  of  the  cost  as  In 
Its  opinion  It  should  bear,  and  In 
case  they  are  of  the  opinion  that 
no  beneflta  flovr  to  a  piece  of  prop- 
erty they  shall  not  assess  It,  thus 
Ignoring  the  assessment  district, 
Is  Invalid  aa  contravening  the 
constitutional  provision  relating  to 
uniformity  of  taxation.  Re  Wil- 
lis Ave.,  56  Mich.  244,  22  N.  W. 
871. 

When  all  the  property  owners 
to  be  benefited  are  required  to 
pay  In  proportion  to  the  number 
of  feet,  the  tax  la  uniform  In  Its 
apportionment.  Schaller  ▼.  Nor- 
rlBtown,  6  I^eg.  Qax  (Pa.)  167. 

Constitutional    provisions    that 


"taiatlon,  whether  imposed  by  the 
state,  county,  or  corporate  bodies, 
shall  be  equal  and  uniform,"  and 
"no  one  species  of  property  shall 
be  taxed  higher  than  any  other 
species  of  equal  value,"  forbid 
local  assessments.  Norfolk  v. 
Chamberlain,  89  Va.  196,  16  S.  B. 
730. 

Special  assessments,  held  not  to 
be  unequal  taxation.  Re  Dor- 
rance  St.,  4  R.  I.  230;  Deblols  v. 
Barker,  4  R.  I.  445. 

30.  Farrar  v.  St.  Loula,  80  Mo. 
379,  387,  per  Norton.  J. 

Indiana.  Reinken  v.  Puehring, 
130  Ind.  382,  30  N.  E.  414,  15  U 
R.  A.  624,  30  Am.  St.  Rep.  247. 

Kentucky.  Gosnell  v.  Louisville, 
104  Ky.  201,  20  Ky,  L.  Rep.  619,  46 
S.  W.  722. 

Missouri.  Kansas  City  v.  Bacon, 
147  Mo.  259,  48  S.  W.  860;  Lamar 
W.  £  E.  L.  Co.  V.  Lamar,  128  Mo. 
188,  26  S.  W.  1025,  31  S.  W.  756, 
32  L.  R.  A.  157;  St  Joseph  y. 
Owen,  110  Mo.  445,  19  S.  W.  713; 
Clinton  V.  Henry  County,  115  Mo. 
557,  22  S.  W.  494,  37  Am.  St.  Rep. 
415;  Adams  v.  Llndell,  72  Mo. 
198,  aff'g  5  Mo.  App.  197. 

Nebraska.  Kittle  v.  S'  Tin,  11 
Neb.  65,  7  N.  W.  851. 

Ohio.  Gest  T.  Cincinnati.  26 
Ohio  St  275;  RIdenour  v.  Saffla, 
12  Ohio  Dec.  238,  1  Hand".  464, 

'Washington.  Spokac  illa  v. 
Browne,  3  Wash.  84.  27  -  .*c.  1077. 
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be  uniform  and  equal  upon  all  property  receiving  special 
benefit ;  that  is,  an  advantage  from  tbe  improvement  not 
enjoyed  by  the  owners  of  all  other  property.  This,  of 
course,  requires  that  the  subject-matter  for  which  the  as- 
sessment is  made  shall  result  in  local  benefit  to  property 
within  some  special  district,  and  that  among  the  motives 
which  prompt  the  improvement  this  special  benefit  is 
kept  in  mind  in  the  more  general  and  larger  good  result- 
ing to  the  people  as  citizens  and  entitled  to  the  general 
care  and  protection  of  the  law-making  power  in  com- 
mon.'-^ 

Accordingly  it  is  a  fundamental  rule  that  an  assess- 
ment or  a  tax  for  local  benefits  should  be  distributed 
among,  and  imposed  upon,  all  equally  standing  in  like  re- 
lations.^''  Hence,  one  street  cannot  be  unproved  at  the 
expense  of  the  property  owners  of  another.^^  So,  an 
ordinance  authorizing  the  cost  of  grading  a  section  of  a 
street  to  be  charged  against,  not  only  the  property  front- 
ing on  that  section,  but  also  against  property  fronting 
on  another  section  which  has  been  graded  at  the  cost  of 
that  property  exclusively  has  been  held  to  be  inequitable 
and  unjust.^*     So,  under  a  constitutional  provision  re- 

31.  Law  V.  Madison,  etc.  Turn-  Where  an  owner  of  property  In 
pike  Co.,  30  Ind.  77.  one  part  of  a  city  has  been  taxed 

32.  "Every  valid  assessment  f<""  improving  the  streets  in  that 
must  be  based  on  the  legally  P°'"t'°"  °^  ^^e  ^'ty-  ^^^  same 
ordained  basis  of  apportionment,  "^i^er  cannot  be  taxed  to  ImproTe 
and  not  arbitrarily.  The  charge,  ^^^  streets  in  another  portion  of 
whether  based  on  supposed  bene-  ^'^^  ^^^  ^"^  ^^^  manner.  This 
fits  or  any  other  legal  burden,  -"^""Id  be  unequal  taxation,  and 
must  be  spread  over  the  taxing  "P^^  ^o  constitutional  objection, 
district  according  to  some  uni-  When,  however,  the  contingency 
formly  applied  rule,  and  in  such  arises  requiring  an  expenditure 
a  way  as  to  show  a  compliance  ^o^  the  Improvement  of  the  great 
with  that  rule,  whatever  It  may  ^nd  principal  thoroughfares  of  a 
be."  Detroit  v.  Daly,  68  Mich,  c^^'  "  ^^^  never  contemplated 
g(,„    07  N   w   11  t^^t  the  owner  should  incur  the 

expense  If  the  burden  was  such 

33.  Kansas   City   Grading   Co.     ^^    ^^^j^    ^^^^    j^^^    ^^^    ^^^ 

V.  Holden.  32  Mo.  App.  490.  property  instead  of  improving  it. 

34.  Halpin  v.  Campbell,  71  Mo.  Frantz  v.  Jacob,  88  Ky.  525,  11 
493.  Ky.  Li.  Bep.  55,  11  S.  W.  654. 
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citing  that  "the  legislature  may  vest  the  corporate  au- 
thorities of  cities,  towns  and  villages  with  power  to  make 
local  improvements  by  special  assessments,  or  by  special 
taxation  of  property  benefited;  for  all  other  corporate 
purposes  all  municipal  corporations  may  be,  vested  with 
authority  to  assess  and  collect  taxes,  but  such  taxes  shall 
be  uniform  in  respect  to  persons  and  property  withia 
the  jurisdiction  of  the  body  imposing  the  same" — a  tax 
levied  upon  all  the  real  estate  of  a  city,  and  not  upon 
personal  property,  for  the  purpose  of  mating  local  im- 
provements, is,  in  the  opinion  of  the  Supreme  Court  of 
Nebraska,  unconstitutional  and  void,  either  considered 
as  a  special  tax  or  as  a  general  one.^" 

The  general  rule  is,  that  taxation,  whether  general  or 
special,  must  be  uniform,  and  must  be  distributed  among 
those  who  are  required  to  pay  it  by  a  just  ratio  of  ap- 
portionment. It  hardly  need  be  observed  that  no  sys- 
tem of  taxation  has  ever  been  devised,  and  probably 
.never  will  be,  that  will  lay  equal  burdens  on  all  alike. 
The  difficulty  of  approximating  equality  in  apportioning 
special  assessments  or  taxes  has  long  been  realized.*® 
"The  question  is  not  whether  individual  instances  of 
injustice  may  occur.  It  is  not  whether  the  tax  will  pro- 
duce perfect  equality  of  burdens,  nor  whether  the  power 
*  *  *  may  not  be  abused.  We  know  too  well  that  under 
any  system  of  taxation  these  things  may  and  do  happen. 
These  are  evils  not  within  the  power  of  the  courts  to 

remedy.  It  is  for  the  legislature  to  guard  against 
them."S7 

35.  Kittle  V.  Sherrin,  11  Neb.  absolute  uniformity  on  all  prop- 
65,  7  N.  W.  861.  erty    subject    to    the    tax.      Much 

36.  Independence  v.  Gates,  110  latitude  of  discretion  •  •  *  be- 
Mo.  374,  381,  19   S.  W.  728.  longs    to    the    legislative    depart- 

37.  Garrett  v.  St.  Louis,  25  Mo.  ment,  and  the  courts  will  not 
505,  513,  69  Am.  Dec.  475,  per  interfere  with  it  unless  there  is 
Napton,  J.  some  manifest  abuse."     Keith  v. 

"As  In  all   applications  of  the  Bingham,  100  Mo.  300,  307,  13  S. 

taxing  power,  it  is  not  always  pos-  W.   683,  quoted  with  approval  in 

sible  to  establish  a  scheme  of  as-  St.  Joseph  v.  Farrell,  106  Mo.  437, 

sessment  which   shall   bear  with  442,  17  S.  W.  497. 
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§  2022.     Power  to  levy  assessments. 

In  the  absence  of  express  grant  of  power,  munic- 
ipal corporations  have  no  authqrity  to  impose  the  cost 
of  local  improvements  upon  property  specially  benefited 
thereby.*®  Such  authority  will  not  be  implied  from  a 
grant  of  power  to  open  streets,**  or  from  authority  to 
make  improvements  and  impose  taxes.*" 

Primarily  the  state  legislature  alone  has  power  to 
provide  for  paying  for,  local  improvements  by  special 
assessments;*^    and   the    general  proposition   that   the 


38.  Oeorgia.  Augusta  v.  Mur- 
phey,  79  Ga.  101,  3  S.  B.  326. 

Iowa.  Bennett  v.  Emmetsburg, 
138  Iowa,  67,  115  N.  W.  582;  Fair- 
field V.  Ratcllff,  20  Iowa,  396. 

Kentucky.  Owensboro  v.  Ho'pe, 
128  Ky.  524,  110  S.  W.  272;  Cald- 
well V.  Rupert,  10  Bush.  179,  182. 

Louisiana.  New  Iberia  v.  Weeks, 
104  La.  489,  29  So.  252. 

Nebraska.  Trephagen  v.  South 
Omaha,  69  Neb.  577,  96  N.  W.  248, 
111  Am.  St.  Rep.  570;  Hurford  v. 
Omaha,  4  Neb.  336. 

New  York.  Alvord  v.  Syracuse, 
163  N.  Y.  158,  57  N.  E.  310. 

Pennsj/lvania.  Wilson  v.  Alle- 
gheny City,  79  Pa.  St.  272;  Phila- 
delphia V.  Greble,  38  Pa.  St.  339. 

West  Tirginia.  Cain  v.  Elkins, 
57  W.  Va.  9,  49  S.  E.  898. 

Wisconsin.  Vaughn  v.  Ashland, 
71  Wis.  502,  37  N.  B.  809. 

39.  Bloomington  v.  Latham,  142 
111.  462.  32  N.  E.  506,  18  L.  R.  A. 
487;  Omaha  v.  State,  69  Neb.  29, 
94  N.  W.  979;  Krumberg  v.  Cin- 
cinnati, 29  Ohio  St.  69. 

40.  Annapolis  v.  Harwood,  32 
Md.  471,  3  Am.  Rep.  161;  Squire  v. 
Cartwright,  22  N.  Y.  S.  899,  67 
Hun,  218,  51  N.  Y.  St.  Rep.  356; 


Asheville  v.  Wachovia  Loan,  etc. 
Co.,  143  N.  C.  360,  55  S.  E.  800. 

Cannot  be  levied  for  street  inter- 
section unless  the  law  so  provides. 
Button  V.  Kremer,  114  Ky.  463, 
71  S.  W.  332,  24  Ky.  L.  Rep.  1194. 

Repairing  sidewalks  authof-. 
ized.  Skinker  v.  Heman,  148  Mo. 
349,  49  S.  W.  1026;  Wilhelm  v. 
Defiance,  58  Ohio  St.  56,  50  N.  E. 
18,  40  L.  R.  A.  294,  65  Am.  St.  Rep. 
745;  Warren  v.  Barber  A.  P.  Co., 
115  Mo.  572,  580,  22  S.  V.  490; 
Moberly  v.  Hogan,  131  Mo.  19,  32 
S.  W.  1014;  Ross  v.  Stackhouse, 
114  Ind.  200,  16  N.  E.  501. 

Objection  to  reconstruction  of 
sidewalk  under  valid  ordinance 
must  be  made  before  the  work  is 
begun  and  cannot  be  set  up  for 
the  first  time  in  the  special  tax 
bill  suit.  Heman  v.  Ring,  85  Mo. 
App.  231. 

41.  Colorado,  Pueblo  v.  Robin- 
son, 12  Colo.  593,  21  Pac.  899. 

Kansas.  Atchison,  etc.  R.  Co.  v. 
Peterson,  5  Kan.  App.  103,  48  Pac. 
877. 

Kentucky.  Bradley  v.  McAtee, 
7  Bush.  (Ky.)  667,  3  Am.  Rep.  309. 

New  Jersey.    Wilson  v.  Trenton, 

55  N.  J.  L.  220,  26  Atl.  83,  aff  d  in 

56  N.  J.  L.  716,  31  .Atl.  775. 
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legislature  may  delegate  to  local  corporate  authorities 
the  power  to  provide  for  improvements  and  levy  special 
assessments  or  taxes  therefor  on  abutting  property  or 
property  in  a  benefit  district  is  generally  sustained,  pro- 
vided the  constitution  of  the  state  does  not  restrict  the 
right.*=^  s 


New  York.  Re  New  York,  190 
N.  Y.  350,  83  N.  E.  299,  modifying 
120  N.  Y.  App.  Div.  849. 

North  Carolina.  Raleigh  v. 
Peace,  110  N.  C.  32,  14  S.  B.  521, 
17  L.  R.  A.  330. 

Pennsylvania,.  Re  Vacation  of 
Centre  St.,  115  Pa.  St.  247,  8  Atl. 
56. 

"Washingtpn.  Hansen  v.  Ham- 
mer, 15  Wash.  315,  46  Pac.  332. 

United  States.    Bauman  v.  Ross, 

167  U.  S.  548,  17  Sup.  Ct.  966,  42 
L.  Ed.  270. 

42.    Alahama.    Benton  v.  State, 

168  Ala.  175,  52  So.  842. 
California.     Hellman    v.    Shoul- 

ters,  114  Cal.  136,  44  Pac.  915,  45 
Pac.  1057;  Re  Piper,  32  Cal.  530. 

Colorado.  Denver  v.  Kennedy, 
33  Colo.  80,  80  Pac.  122;  Wolff  v. 
Denver,  20  Colo.  App.  135,  77  Pac. 
364. 

Illinois.  Chicago  v.  Brede,  218 
111.  528,  75  N.  E.  1044,  affi'g  121  111. 
App.  569;  Wilson  v.  Sanitary  Dist. 
of  Chicago,  133  111.  443,  27  N.  E. 
203. 

lorca.  Warren  v.  Henly,  31 
Iowa  31. 

Kansas.  Burnes  v.  Atchison,  2 
Kan.  454. 

Maryland.  Lauer  v.  Baltimore, 
110  Md.  447,  73  Atl.  162. 

Massachusetts.  Masonic  Bldg. 
Assn.  V.  Brownell,  164  Mass.  306, 
41  N.  E.  306. 

Minnesota.    Rogers  v.  St.  Paul, 


22  Minn.  494;  Carpenter  v.  St. 
Paul,  23  Minn.  232. 

Missouri.  Independence  t.  Gates, 
110  Mo.  374,  19  S.  W.  728. 

New  Jersey.'  Tusting  v.  Asbury 
Park,  73  N.  J.  L.  102,  62  Atl.  183; 
Wilson  V.  Trenton,  55  N.  J.  L.  (26 
Vroom.)   220,  26  Atl.  83. 

New  York.  Re  Water  Front, 
190  N.  Y.  350,  83  N.  E.  299;  Re 
Zhorowski,  68  N.  Y.  88. 

North  Carolina.  Asheville  v. 
Wachovia  Loan,  etc.  Co.,  143  N.,C. 
360,  55  S.  B.  800;  Raleigh  v.  Peace, 
110  N.  C.  32,  14  S.  E.  521,  17  L. 
R   A.  330. 

Ohio.  Bonehrake  v.  Wall,  11 
Ohio  Dec.  38,  24  Wkly.  Law  Bui. 
175. 

South  Carolina.  Mauldla  ▼. 
Greenville,  42  S.  C.  293,  20  S.  E. 
842,  27  L.  R.  A.  284,  46  Am.  St 
Rep.  723. 

Texas      Storrie  Cortes,    90 

Tex.  283,  38  S.  W.  lo^,  35  L.  R.  A. 
666;  Taylor  v.  Boyd,  63  Texas  533; 
Adams  v.  Fisher,  63  Tex.  651. 

Vermont.  Allen  v.  Drew,  44  Vt. 
174. 

Washington.  Re  Westlake  Ave., 
40  Wash.  144,  82  Pac.  279. 

Wisconsin.  Weeks  v.  Milwaukee, 
10  Wis.  242. 

Authority  to  assess  property 
illustrated.  Whether  property 
in  the  city  Is  subject  to  assess- 
ment for  local  improvement  is 
purely     a     legislative     question. 
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The  power,  when  granted,  is  a  continuing  one,  and  is 
not  exhausted  by  the  construction  of  one  improvement, 
but  the  same  improvement  may  be  made  again,  and  the 
power  exercised  whenever  the  public  good  requires/* 

§  2023.     Same — construction  of  power. 

As  a  municipality  has  no  inherent  power  to  levy  as- 
sessments for  local  improvements,  and  as  such  authority 


Atchison,  etc.  R.  Co.  v.  Peterson, 
5  Kan.  App.  103,  48  Pac.  877,  alTd 
In  58  Kan.  818,  51  Pac.  290. 

The  fact  that  the  municipal  cor- 
poration Is  the  owner  In  fee  of  the 
street  does  not  affect  Its  right  to 
Impose  assessments  on  adjoining 
property  to  pay  for  an  improve- 
ment of  the  street.  Starling  v. 
Hopklnsvllle,  12  Ky.  L.  Rep.  558. 

Laws  are  held  valid  which 
limit  the  assessment  for  a  street 
opening  against  the  city  on  ac- 
count of  the  general  benefit  to  he 
derived  therefrom,  to  a  certain 
percentage  of  the  total  assessment. 
TJhrig  V.  St.  Louis,  44  Mo.  458; 
State  V.  St.  Louis,  52  Mo.  574. 

Expenditures  to  be  paid  for  by 
the  annual  tax  cannot  he  author- 
ized by  special  taxes.  Squire  v. 
Cartwright,  22  N.  Y.  S.  «99,  67 
Hun,  218,  51  N.  Y.  St.  Rep.  356. 

The  fact  that  money  may  be 
raised  by  general  taxes  for  street 
Improvements  does  not  affect  the 
right  of  providing  for  them  by 
special  assessment  since  the  two 
powers  are  not  inconsistent.  Hart 
V.  West  Orange  Tp.,  40  N.  J.  L.  (11 
Vroom.)  122. 

To  render  an  assessment  valid 
for  grading,  the  work  must  be 
done  by  virtue  of  authority  of  the 
proper  municipal  officers.  Re 
Deerlng,  85  N.  Y.  1. 


Where  provision  Is  made  for 
paying  for  a  local  improvement 
by  taxation  against  the  real  prop- 
erty in  the  assessment  district 
and  out  of  the  general  fund,  the 
city  cannot,  when  time  comes  for 
settlement,  order  payment  by 
special  assessment.  Bennett  v. 
fimmetsburg,  138  la.  67,  115  N.  W. 
582. 

Assessments  laid  under  a  law 
declared  unconstitutional  are  void. 
Berghaus  v.  Harrisburg,  122  Pa. 
St.  289,  16  Atl.  365;  Meadville  v. 
Dickson,  129  Pa.  1,  18  Atl.  513. 

43.     §  2030  post. 

Indiana.  Spauldlng  v.  Baxter, 
25  Ind.  App.  485,  68  N.  E.  551. 

Minnesota.  State  v.  District 
Court,  80  Minn.  293,  83  N.  W. 
183. 

Nebraska.  Shannon  v.  Omaha, 
73  Neb.  507,  103  N.  W.  53,  affd 
in   73   Neb\    514,   106   N.   W.    592. 

Washington.  Re  Seattle,  55 
Wash.  519,  104  Pac.  799. 

Under  proper  power  special  as- 
sessments may  be  levied  to  pay 
for  land  taken  to  widen  a  street 
and  subsequently  another  special 
assessment  to  pay  for  grading 
and  paving.  The  levy  of  the  first 
assessment  does  not  exhaust  the 
power  to  levy  the  second.  Krum- 
berg  V.  Cincinnati,  29  Ohio  St  69. 
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is  in  derogation  of  the  right  of  property,  it  is  strictly 
construed  against  the  existence  or  exercise  of  the 
power.**  The  nature  and  extent  of  such  power  must  be 
determined  from  the  express  grant,*^  and  municipal  au- 
thorities must  adhere  strictly  to  its  terms,**  for  any  ma- 


44.  Illinois.  Chicago  t.  Nodeck, 
202  in.  257,  67  N.  E.  39;  Charleston 
V.  Cadle,  166  111.  487,  46  N.  B. 
1120. 

Inctiana.  Marion  v.  Skillman, 
127  Ind.  130,  26  N.  E.  676,  11  L..  R. 
A.  55;  Niklaus  v.  ConMing,  118 
Ind.  289,  20  N.  E.  797;  Marion 
Trust  Co.  T.  Indianapolis,  37  Ind. 
App.  672,  706,  75  N.  E.  834,  836. 

Kentucky.  Whitefleld  v.  Hippie, 
11  Ky.  L.  Rep.  386,  12  S.  W.  150. 

Maryland.  Lauer  v.  Baltimore, 
110  Md.  497,  73  Atl.  162. 

Michigan.  Whitney  v.  Hudson, 
69  Mich.  189,  37  N.  W.  184. 

Nebraska.  Batty  v.  Hastings, 
63  Neb.  26,  88  N.  W.  139. 

New  York.  Gilfeather  t.  Grout, 
91  N.  Y.  S.  533,  101  App.  Div. 
150. 

Ohio.  Birdseyq  v.  Clyde,  61  Ohio 
St.'  27,  55  N.  E.  169. 

Washington.  Re  Seattle,  54 
Wash.  460,  103  Pac.  807. 

Wisconsin.  Oshkosh  City  R.  Co. 
V.  Winnebago  County,  89  Wis.  435, 
61   N.   W.   1107. 

In  the  construction  of  a  statute 
authorizing  assessments  for  spe- 
cial benefits,  special  regard  must 
be  had  to  the  public  necessities  on 
which  the  exercise  of  the  power 
of  enacting  such  a  statute  is 
based.  Shaler  v.  McAleese,  73  N. 
J.  Eg.  536,  68  Atl.  416. 

An  act  relating  to  the  levying  of 
assessments  by  cities  and  villages 
does    not    apply    to    incorporated 


towns,  '^ray   v.    Cicero,    177   111. 
459,   53  N.  E.  91.^ 

A  statutory  provision  relating  to 
street  improvement  cannot  be  ap- 
plied to  the  levy  of  assessments 
to  pay  for  the  construction  of 
sewers.  Atchison  v.  Price,  45  Kan. 
296,   25  Pac.   605. 

45.  Illinois.  Adcock  v.  Chicago, 
172  111.  24,  49  N.  E.  1008. 

Indiana.  Voris  v.  Pittsburg 
Plate  Glass  Co.,  163  Ind.  599,  70 
N.  E.  249;  Spaulding  v.  Baxter,  25 
Ind.  App.  485,  58  N.  E.  551. 

Iowa.  Stutsman  v.  Burlington, 
127  la.  563,  103  N.  W.   800. 

Kansas.  Kansas  City  v.  Hanson, 
S  Kan.  App.  290,  55  Pac.  513. 

Massachusetts.  Morse  v.  Boston, 
197  Mass.  292,  83  N.  E.  891. 

Minnesota.  State  v.  District 
Court,  33  Minn.  295,  23  N.  W. 
222. 

Missouri.  Poplar  Bluff  v.  Hoag, 
62  Mo.  App.  672. 

Nebraska.  Hart  v.  Omaha,  74 
Neb.  836,  105  N.  W.  546;  Omaha 
V.  Hodgskins,  70  Neb.  229,  97  N. 
W.  346. 

Wisconsin.  Dietz  v.  Neenah,  91 
Wis.  442,  64  N.  W.  299,  65  N.  W. 
500. 

46.  Indiana.  Niklaus  v.  Conk- 
ling,  118  Ind.  289,  20  N.  B.  797. 

Iowa.  Bennett  v.  Emmetsburg, 
138  la.  67,  115  N.  W.  582. 

Kentucky.  Henderson  v.  Lam- 
bert, 14  Bush.   (Ky.)   24. 

Louisiana.  Barber  Asphalt  Pav. 
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terial  departure  therefrom  is  fatal  to  the  validity  of 
the  assessment.*''^ 

§  2024.    Law  must  authorize  improvement  when  ,made. 

To  justify  the  levy  of  an  assessment  against  land  to 
pay  for  local  improvements  there  must  be  in  existence 
at  the  time  the  improvement  is  made,  a  valid  law  author- 
izing the  same.  A  law  subsequently,  passed  cannot  be 
made  retrospectively  to  authorize  the  assessment.  This 
is  the  general  rule  usually  enforced.**  However,  it  is 
sometimes  held  that  the  assessment  may  be  authorized 
by  the  state  legislature  as  well  after  as  before  the  ex- 
penditure is  incurred.** 

The  rights  and  liabilities  of  the  parties  by  virtue  of 
the  assessment  to  pay  for  the  improvement  must  be  de- 
termined hy  the  law  then  in  force,  and  its  repeal  after 
the  commencement  of  the  improvement  and  levy  of  the 
assessment  will  not  affect  the  'proceeding,  which  must 


Co.  V.  Watt,  51  La.  Ann  1345,  26 
So.  70. 

Nebraska.  Batty  v.  Hastings,  63 
Neb.  26,  88  N.  W.  139;  Farmers 
Loan,  etc.  Co.  v.  Hastings,  2  Neb. 
337,  96  N.  W.  104. 

New  York.    Gilfeather  v.  Grout, 

91  N.  Y.  S.  533,  101  App  DiT.  150, 
appeal  dismissed  in  182  N.  Y.  522, 
74  N.  B.  1117. 

Virginia.    Violett  v.  Alexandria, 

92  Va.  561,  23  S.  E.  909,  31  L.  R. 
A.  382,  53  Am.  St.  Rep.  825. 

47.  Indiana.  Churchman  v. 
Indianapolis,  110  Ind.  259,  11  N.  E. 
301. 

Kentucky.  O-wensboro  v.  Hope, 
128  Ky.  524,  110  S.  W.  272,  33  Ky. 
L.  Rep.  426. 

Louisiana.  Barber  Asphalt  Pay. 
Co.  V    _  51  La.  Ann  1345,  26 

So.  70. 

Missouri.  Poplar  Bluff  v.  Hoag, 
52   Mo.   App.   672, 


Ohio.  Knorr  y.  Cincinnati,  10 
Ohio  Dec.  497,  21  Wkly.  Law  Bui. 
297;  Sprague  y.  Lin  wood,  7  Ohio 
Dec.  123,  1  Wkly.  Law  Bui.  123. 

Pennsylvania.  Kensington  Dlst. 
Comrs.  y.  Keith,  2  Pa.  St.  218,  5 
Pa.  L.  J.  227. 

When  the  mode  of  the  exercise 
of  this  power  is  prescribed,  thg,t 
mode  constitutes  the  measure  of 
the  power.  Whitney  y.  Hudson, 
69  Mich.  189,  37  N.  W.  184. 

See  §§  371,  372  ante,  yol.  1. 

48.  Kelly  v.  Luning,  76  Cal. 
309.  18  Pac.  335;  Holliday  v. 
Atlanta,  96  Ga.  377,  23  S.  E.  406; 
Lexington  y.  Walby,,  33  Ky.  •  L. 
Rep.  116,  109  S.  W.  299. 

49.  Boston  Water  Power  Co.  y. 
Boston,  194  Mass.  571,  80  N.  E. 
598;  Warren  y.  Street  Com'rs  of 
Boston,  187  Mass.  290^  72  N.  E. 
1022;  Cleyeland  y.  Trippe,  13  R. 
I-  5Q, 
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be  carried  out  in  compliance  with  the  law  as  it  existed 
when  such  improvement  was  commenced.'"  But  it  has 
been  held  that  the  amendment  of  the  statute  prescribing 
the  mode  of  making  the  assessment  where  it  contains 
no  saving  clause,  applies  to  aU  proceedings  except  those 
passed  and  closed.'^^  Where,  under  the  law  then  exist- 
ing, a  municipal  corporation  let  a  contract  for,  and  had 
the  work  partly  done,  on  an  improvement  and  a  right  to 
have  the  cost  thereof  assessed  on  the  property  had  ac- 
crued, the  fact  that  a  new  charter  was  adopted  merely 
changing  the  method  of  making  the  assessment  or  basis 
upon  which  the  assessment  should  be  calculated,  as  from 
valuation  of  property  to  front  foot,  does  not  give  the 
property  owners  ground  for  complaint  if  the  new  method 
is  followed,  provided  they  are  not  thereby  required  to 
pay  a  greater  amount,  nor  pay  sooner  than  under  the 
law  under  which  the  proceedings  were  commenced.'^^ 

The  repeal  of  a  statute  or  charter  provision  under 
which  proceedings  have  been  commenced  to  assess  prop- 

50.  Cincinnati  v.  Seaspngood.  claimed  by  one  whbse  property 
46  Oliio  St.  296,  21  N.  E.  630;  was  assessed  in  proceedings  insti- 
Dallas  V.  Dallas  Consol.  Traction  tuted  before  the  passage  of  the 
R.  Co.,  33  S.  W.  (Tex.)  757.  amendment,  ■where  the  assessment 

Examine  Re  Westlake  Ave.,  40  rolls  -were  not  presented  for  con- 
Wash.  144,  149,  82  Pac.  279.  flrmation  until  after  the  amend- 
ment took  effect.  Illinois  Cent.  R. 
Co.  V.  Wenona,  163  111.  288,  45  N. 
E.  265. 
Likewise,  an  assessment  based 
A  statute  may  except  from  its  ^^^  ^^  engineer's  estimate  made 
operation  causes  already  pending,  ^^^^^  ^^^  provisions  of  a  statute 
in  regard  to  assessments  for  pub-  repealed  before  he  filed  the  esti- 
llc  improvements.  Chicago  v.  ^^^^^  ^^^  ^^^^  j^^^j.^  pj^j^^^ 
Hulbert,  205  lU.  346,  68  N.  E.  786.      ^     ^^^^^^    jg    jj.    D.    469.    88    N. 

51.  Palmer  v.  Danville,  166  HI.     w.  90. 

42,  46  N.  B.  629.  52.  Spokane  v.  Browne,  8 
Thus,  it  was  judicially  declared  Wash.  317,  36  Pac.  26,  distinguish- 
that  the  right  to  a  jury  trial,  as  Ing  Wilson  v.  Seattle,  2  Wash, 
given  by  an  amendment  to  a  statr  543,  27  Pac.  474.  See,  also,  Liewis 
ute  on  the  question  of  whether  the  v.  Seattle,  28  Wash.  639,  69  Pac. 
assessed  property  was  benefited  393;  Cllne  v.  Seattle,  13  Wash, 
to  the  amount  of  the  tax,  may  be  444,  43  Pac.  3«7. 


As  to  pending  proceedings  re- 
versed on  appeal,  see  Gage  v.  Peo- 
ple, 225  111.  144,  80  N.  E.  90. 
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erty  to  pay  for  an  improvement  does  not  affect  such 
proceedings,  which  should  be  carried  to  completion  un- 
der the  power  by  virtue  of  which  they  were  commenced.^^ 

§  2025.    Assessment  for  improvement  already  made. 

If  the  improvement  has  been  made  without  any  in- 
tention of  meeting  the  cost  by  local  assessment,  the 
municipal  corporation  cannot  thereafter  reimburse  it- 
self for  the  cost  thereof  by  levying  an  assessment  there- 
for ;  "*  but  if  the  improvement  proceedings  are  properly. 


53.  Colorado.  Hallett  v.  Den- 
ver,  46   Colo.   487,   104   Pac.   1038. 

Kentuaki/.  Reed  v.  Bates,  115 
Ky.  437,  74  S.  W.  234,  24  Ky.  L. 
Rep.  2312. 

Massachusetts.  Jones  v.  Bos- 
ton, 104  Mass.  461. 

Missouri.  Risley  v.  St.  IjOuIs, 
34  Mo.  404. 

New  Jersey.  Compare,  Brown 
v.  Union,  62  N.  J.  L.  142,  40  Atl. 
632,  aff'd  In  65  N.  J.  L.  601,  48 
Atl.  562. 

New  York.  People  v.  Brooklyn, 
23  Barb.  180;  People  t.  McCue, 
173  N.  Y.  347,  66  N.  El.  15,  rev'g 
77  N.  Y.  S.  303,  74  App.  Dlv.  40. 

North  Carolina.  Greensboro  v. 
McAdflO,  112  N.  C.  359,  17  S.  E. 
178. 

Pennsylvania.  Tarentum  Bor- 
ough T.  Moorhead,  26  Pa.  Super. 
Ct.  273. 

Rhode  Island.  Re  Dyer  St.,  11 
R.  I.  166. 

Texas.  Ardrey  v.  Dallas,  13 
Tex.  Civ.  App.  442,  35  S.  W.  726; 
Dallas  V.  Ellison,  10  Tex.  Civ.  App. 
28,  30  S.  W.  1128. 

Washington.    Wilson  v.  Seattle, 
2  Wash.  543,  27  Pac.  474.    Compare^ 
Spokane  v.  Browne,  8  Wash.  317, 
36  Pac.  26. 


United  States.  Pennsylvania  Co. 
V.  Cole,  132  Fed.  668. 

Repeal.  An  ordinance  relating 
to  the  mode  of  making  special 
assessments  passed  In  pursuance 
of  a  statute  is  entirely  dependent 
upon  such  statute  for  its  validity, 
and  a  repeal  of  the  statute  oper- 
ates to  nullify  the  ordinance. 
Martin  v.  Oskaloosa  (Iowa,  1904), 
99  N.  W.  557. 

The  right  to  levy  and  col- 
lect betterment  assessments  being 
wholly  statutory  in  its  nature,  the 
legislature  may,  at  any  time,  for 
reasons  which  it  deems  satisfac- 
tory, suspend  or  repeal  the  law 
authorizing  such  assessments,  ex- 
cept so  far  as  contractual  rights 
or  obligations  are  Involved.  Stone 
V.  Boston,  192  Mass.  297,  78  N.  B. 
478. 

See  §§  764  to  770  ante,  vol.  2. 

54.  Re  Market  St.,  49  Cal.  546, 
549;  Weld  v.  People,  149  111.  257, 
36  N.  E.  1006;  Alton  v.  Job,  103 
111.  App.  378;  Peck  v.  Chicago,  22 
111.  578;  Appeal  of  Harper,  109 
Pa.  St.  9,  1  Atl.  791;  Alford  v. 
Dallas,  35  S.  W.   (Tex.),  816. 

In  Massachusetts  It  Is  held 
that  a  betterment  assessment  may 
be  authorized  after  as  wdl  as  be- 
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had  with  a  view  of  paying  for  the  same  by  local  assess- 
ment, and  the  improvement  is  made  and  paid  for  by  the 
municipality,  the  municipality  may  reimburse  itself  by 
imposing  assessments  therefor.®^ 

§  2026.     Authority  to  make  improvement  or  expenditure. 

* 
If  a  municipal  corporation  has  no  authority  to  make 

an  improvement  it  seems  needless  to  say  that  an  assess- 


.  fore  the  expenditure  is  incurred. 
Warren  v.  Street  Com'rs  of  Bos- 
ton, 187  Mass.  290,  72  N.  E.  1022; 
§  2024  ante. 

55.  Gonnectimit.  Meriden  v. 
Camp,  46  Conn.  284,  288. 

Illinois.  McChesney  t.  Chicago, 
152  111.  543,  38  N.  E.  767;  Rick- 
etts  V.  Hyde  Park,  85  111.  110,  dis- 
tinguishing Peck  V.  Chicago,  22 
111.  578,  and  Pease  v.  Chicago,  21 
111.  500. 

Indiana.  Elkhart  v.  Wickwire, 
121  Ind.  331,  341,  22  N.  E.  342. 

Kentucky.  Becker  v.  Hender- 
son, 100  Ky.  450,  38  S.  W.  857,  18 
Ky.  L.  Rep.  881. 

Vew  Jersey.    Jelliff  v.  Newark, 

48  N.  J.  L.  101,  2  Atl.  627,  affd  in 

49  N.  J.  L.  239,  12  Atl.  770. 
Hew  York.     Re  Sackett  St.,  74 

N.  Y.  95,  aff'g  4  Hun,  92;  Re  Cul- 
len,  53  Hun  534,  6  N.  Y.  S.  625, 
26  N.  Y.  St.  Rep.  156,  aff'd  in  119 
N.  Y.  628,  23  N.  E.  1144. 

Washington.  Tumwater  y.  Pix, 
18  Wash.  153,  157,  51  Pac.  353. 

Reimbursement.  Sometimes  the 
municipality  is  expressly  author- 
ized by  the  legislature  to  pay  the 
cost  of  an  improvement  out  of  the 
general  funds  or  from  the  pro- 
ceeds from  the  sale  of  bonds,  and 
then  reimburse  itself  by  assessing 
the    property    specially   benefited. 


"  Nelson  v.  Soutl^  Omaha,  84  Neb. 
'434,  121  N.  W.  453. 

And  sometimes  to  assess  a  por- 
tion of  the  cost  on  property  and 
pay  the  balance  from  the  sale  of 
bonds.  Edwards  House  Co.  v. 
Jackson,  91  Miss.  429,  45  So.  14. 

A  municipal  corporation  cannot 
be  reimbursed  twice  for  the  cost 
of  an  improvement.  Having  been 
compensated  by  a  sfj-eet  railway 
company  it  cannot  collect  from 
abutting  owners.  Duquesne  Bor- 
ough V.  Kunze,  7  Pa.  Super.  Ct. 
313. 

One  owning  property  adjacelit 
to  a  river  was  properly  assessed 
for  the  dredging  of  the  river, 
although  he  had  dredged  a  chan- 
■nel  sufficient  for  the  purposes  for 
which  he  had  been  using  his 
property.  Delaware,  etc.  -Canal 
Co.  v.  Buffalo,  56  N.  Y.  S.  976,  39 
App.  Div.  333,  aff'd  in  167  N.  Y. 
589,  60  N.  E.  1119. 

Under  a  statute  authorizing 
assessments  for  a  sewer  based  on 
the  cost  of  the  entire  systErn,  a 
municipal,  corporation  was  Ifatd 
to  have  authority  to  purchase  a 
private  sewer  and  levy  assess- 
ments to  pay  therefor  according  to 
the  terms  of  the  statute.  Slocum 
V.  Brookline,  163  Mass.  23,  39  N. 
E.  351. 
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ment  therefor  is  void.^*'  So  if,  in  making  an  improve- 
ment legally  sanctioned  the  municipality  includes  work 
it  is  not  authorized  to  charge  against  the  property  bene- 
fited, and  the  expense  thereof  cannot  he  separated  from 
the  expense  of  work  it  may  properly  charge  to  the  prop- 
erty, an  assessment  therefor  is  void  in  toto.^''  Likewise, 
if  the  contract  for  a  duly  authorized  improvenient  is 
invalid,  the  assessment  cannot  be  collected.^* 

Usually  assessments  cannot  be  made  for  improvements 
contracted  for  and  made  but  not  authorized  by  the  ordi- 
nance.^' However,  somejtimes  a  municipality  may  ratify 
the  unauthorized  acts  of  its  officers  relative  to  making 
improvements  and  adopt  the  same  as  valid  acts  of  its 
own  and  the  levy  of  an  assessment  to  pay  foT  the  im- 
provement may  be  considered  a  ratification  of  unauthor- 
ized acts  of  officers  relative  to  making  the  improve- 
ment.*" The  fact  that  the  official  in  charge  of  the  con- 
struction of  an  improvement  has  work  done  not  pro- 
vided for  in  the  contract  does  not  necessarily  invalidate 
the  whole  proceeding,  but  the  extra  expense  cannot  be 
assessed  against  the  property.*^ 

2.       KINDS   OF  IMPEOVEMENT  FOB  WHICH   AUTHORIZED. 

§  2027.     Purposes  of  special  assessments. 

The  purposes  for  which  special  assessments  or 
taxes  may  be  made  are  controlled  by  a  sound  construc- 
tion of  the  local  laws.*^     Not  only  must  the  object  he 

56.  Hazlehurst  v.  Baltimore,  37  See  §  1875  ante,  vol.  4. 

Md.  199;    State  v.  District  Court,  60.     Re  Shiloh  St.,  165  Pa.  St. 

72  Minn.  226,  75  N.  W.  224,  71  Am.  386,  30  Atl.  986.  44  Am.  St.'  Rep. 

St.  Rep.  480;   Sutton  v.  Port  Car-  671.     See  also,  Brewster  v.  Daven- 

ling,  3  Ont.  L.  R.  445.  port,  51  Iowa,  427,  1  N.  W.  737. 

57.  Gallagher   v.   Garland,   126  See  §§  611  and  706  ante,  vol.  2; 
Iowa,   206,   101   N.   W.   867.     See,  §§  1893  and  1894  ante,  vol.  4. 
Bennett  v.  Emmetsburg,  138  Iowa,  61.     Hildreath  v.  Longmont,  47 
67,  115  N.  W.  582.                              '  Colo.  79,  105  Pac.  107. 

58.  Allen  v.  Davenport,  107  62.  Nature  and  purpose  ol 
Iowa,  90,  77  N.  W.  532.                          public  improvements,  §  1816  ante, 

59.  Bennett  v.  Emmetsburg,  138      vol.  4. 

Iowa,  67,  115  N.  W.  582.  Unless     the     purpose     qI    tbe 
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puhlic,^^  but  it  is  essential  that  tlie  improvement  should 
be  local  in  character  as  distinguished  from  general.  If 
the  improvement  should  be  general  in  its  nature  in  that  it 
confers  a  general  benefit  and  advantage  on  the  property 
of  the  whole  commimity  to  the  same  extent  substantially 
as  on  the  property  abutting  upon  or  in  close  proximity 
to  the  improvement,  ordinarily  it  would  be  regarded  as 
a  general,  as  distinguished  from  a  local  improvement.®* 
It  has  been  said  that  a  municipal  corporation  having 
power  to  make  local  improvements  by  special  assessment 
or  taxation  has  implied  power  to  declare  what  are  local 
improvements,  where  such  declaration  is  not  made'  arbi- 
trarily or  unreasonably,  or  without  reference  to  bene- 
fits."^ But  an  ordinance  declaring  that  a  proposed  im- 
provement is  a  local  improvement  is  not  a  conclusive 
determination  of  the  question.*® 


assessfment  Is  to  defray  the  cost 
of  an  improvement  for  which  it 
may  be  legally  imposed,  It  will 
not  be  upheld.  Re  Market  St.,  49 
Cal.  546. 

The  power  to  assess  for  local 
Improvements  has  reference  only 
to  those  Improvements  the  mu- 
nicipality is  authorized  to  make. 
It  cannot  improve  a  private  toll 
road  and  assess  adjoining  prop- 
erty therefor.  Wilson  v.  Alle- 
gheny City,  79  Pa.  St.  272. 

Particular  local  improvements 
under  various  charters.  Mu- 
nicipality No.  2  V.  McDonough,  16 
Lfi.  553;  New  Orleans  v.  McDon- 
ough, 9  Rob.  (La.),  408;  Briggs  v. 
Whitney,  159  Mass.  97,  34  N.  E. 
179;  People  v.  Lawrence,  36  Barb. 
(N.  Y.),  177;  Knimberg  v.  Cin- 
cinnati, 29  Ohio  St.  69;  Wilson  v. 
Allegheny,  79  Pa.  St.  272. 

63.  Be  Market  Street,  49  Cal. 
546. 

64.  Illinois  Cent.  R.  R.  Co.  v. 
Decatur.  154  111.  173,  38  N.  E,  626; 


Chicago  v.  Blair,  149  111.  310,  36 
N.  B.  829,  24  L.  R.  A.  412;  Chi- 
cago v.  Law,  144  111.  569,  33i  N.  E. 
855. 

"Local  Improvement."  Com- 
monly applied  to  the  grading, 
curbing  and  paving  of  streets. 
Rogers  v.  St.  Paul,  22  Minn.  494. 

When  employed  relative  to  the 
Improvement  of  highways,  the 
terms  are  generally  understood  to 
be  confined  to  streets  and  ways  of 
municipal  corporations  and  their 
Improvement  by  the  municipali- 
ties, and  not  to  apply  to  rural 
highways  and  improvements  of 
the  same  by  counties.  Sperry  v. 
Flygare,  80  Minn.  325,  83  N.  W. 
177,  49  L.  R.  A.  757,  81  Am.  St. 
Rep.  261. 

65.  Illinois  Central  R.  R.  Co. 
V.  Decatur,  154  111.  173,  38  N.  B. 
626;  Hewes  v.  Glos,  170  111.  436, 
48  N.  E.  922. 

66.  Morgan  Park  .  Wlswall, 
155  III.  262,  40  N.  B.  611. 
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§  2028.     Same — street  improvements  in  general. 

Special  assessments  are  usually  authorized  to  be  im- 
posed for  the  making  and  improvement  of  particular 
streets  and  public  ways ;  *''  as  opening,®^  constructing, 
paving  or  macadamizing,'®  grading,^**  curbing  and  gut- 
tering,''^ and  the  original  construction  and  maintenance 
of  sidewalks.'^^ 

What  part  of  the  cost  of  street  construction  or  recon- 
struction (whether  the  tptal  cost  or  only  a  part  thereof," 
and  what  part  or  parts,  and  whether  for  repairs  or  main- 
tenance after  the  street  is  made,  and  whether  after  the 
street  is  once  made  it  may  be  reconstructed),  may  be 
assessed  as  a  special  tax  must  be  determined  by  a 
proper  construction  of  the  local  laws  applicable.'^' 


67.  Bridgeport  v.  G-Iddings,  43 
Conn.  304;  Butz  v.  Kerr,  123  111. 
659,  14  N.  B.  671;  Yeakel  t.  La- 
fayette, 48  Ind.  116;  Cook  v.  Slo- 
cum,  27  Minn.  509. 

Toll  road.  Assessment  can  be 
made  on  abutting  property  to  pay 
for  toll  road  which  had  been  con- 
demned by  city.  Winslow  v.  Cin- 
cinnati, 10  Ohio  Cir.  Ct.  191,  6 
Ohio  Cir.  Dec.  150. 

68.  Lent  v.  Tillson,  72  Cal.  404, 
14  Pac.  71;  Fairchild  t.  St.  Paul, 
46  Minn.  540,  49  N.  W.  325. 

69.  Alameda  Macadamizing  Co. 
V.  Williams,  "70  Cal.  534,  12  Pac. 
530;  Vane  v.  Bvanston,  150  111. 
616,  37  N.  B.  901;  Maybin  v. 
Biloxi,  77  Miss.  673,  28  So.  566. 

70.  Wilcoxon  y.  San  Luis 
Obispo,  101  Cal.  508,  35  Pac.  988. 

71.  McSherry  v.  Wood,  102  Cal. 
647,  36  Pac.  1010;  Job  v.  People, 
196  111.  609,  61  N.  E.  1079;  Mc- 
Namara  v.  EJstes,  22  Iowa,  246. 

72.  People  v.  Field,  197  111.  568, 
64  N.  E.  544;  Western  Springs  v. 
Hill,   177  111.   634,   52  N.   B.   959; 


People  V.  Yancey,  167  111.  255,  47 
N.  E.  52i; 

73.  §§  1892  and  1912  ante,  vol. 
4;  §§  2030  and  2031  post. 

Discretionary  with  local  au- 
thorities. Watson  V.  Chicago,  115 
111.  78,  3  N.  E.  430. 

Special  assessments  for  Im- 
provements  made. 

California.  Re  Market  Street, 
49  Cal.  546. 

Connecticut.  Meriden  v.  Camp, 
46  Conn.  284. 

Illinois.  McChesney  v.  Chicago, 
152  111.  543,  38  N.  E.  767;  Weld 
V.  People,  149  111.  257,  36  N.  E. 
1006;  Ricketts  v.  Hyde  Park,  85 
111.  110;  Prindiville  v.  Jackson,  79 
111.  337;  Dorathy  v.  Chicago,  53 
111.  79;  Pease  v.  Chicago,  21  lU. 
500. 

Ind,iana.  Elkhart  v.  Wickwire, 
121  Ind.  331,  22  N.  E.  342;  Ben- 
nett V.  Seibert,  10  Ind.  App.  369, 
35  N.  E.  35,  37  N.  B.  1071. 

Massachusetts.  Slocum  v.  Brook- 
line,  163  Mass.  23,  39  N.  E.  351. 

JTew  Jersey.    Jelliff  v.  Newark, 
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§  2029.     Same — same — nature  of  street  improvements. 

A  municipal  corporation  having  control  of  its  streets 
with  power  to  improve  them  may  provide  for  a  parking 
in  the  center  of  a  street  about  to  be  paved  and  levy  spe- 
cial assessments,  to  pay  therefor.''*  But  under  power  to 
order  the  building  of  sidewalks  to  be  paid  for  by  spe- 
cial tax  on  abutting  property,  a  municipal  corporation 
cannot,  it  has  been  held  in  Illinois,  construct  a  curbing 
and  assess  the  cost  against  abutting  property,  for  curb- 
ing is  no  part  of  the  sidewalk.''*  The  same  rule  has  been 
applied  in  the  same  jurisdiction  to  the  construction  of  a 


48  N.  J.  L.  101,  2  Atl.  627,  49  N. 
J.  L.  239,  12  Atl.  770. 

New  York.  Re  Cullen,  119  N. 
Y.  628,  23  N.  E.  1144,  affg  6  N.  T. 
S  625,  53  Hun,  534,  26  N.  Y.  St. 
Rep.  156;  Re  Sackett  Street,  74  N. 
Y.  95,  affi'g  4  Hun  (N.  Y.)  92,  6 
Thomp.  &  C.  (N.  Y.),  347;  Manice 
V.  New  York,  8  N.  Y.  120;  Wet- 
more  V.  Campbell,  2  Sandf.  (N. 
Y.),  341. 

Pennsylvania.  Appeal  of  Har- 
per, 109  Pa.  St.  9,  1  Atl.  791. 

Texas.  Alford  t.  Dallas  (Tex. 
ClT.  App.   1896),   35  S.  W.  816. 

Reconstruction  and  repairs. 
Baltimore  v.  Scharf,  54  Md.  499; 
O'Meara  v.  Green,  16  Mo.  App.  118; 
Farrell  v.  Rammelkamp,  64  Mo.  • 
App.  425;  Ritterskamp  v.  Stifel, 
59  lyio.  App.  510;  State  ex  rel.  v. 
Corrigan  Consolidated  Street  Ry. 
Co.,  85  Mo.  263,  55  Am.  Rep.  361; 
Re  Fulton  Street,  29  How.  Pr.  (N. 
Y.),  429. 

Curbing.  Gibson  v.  Kayser,  16 
Mo.  App.  404. 

Grading.  Gibson  v.  Kayser,  16 
Mo.  App.  404. 

Alley.  St.  Louis  v.  Juppier,  16 
Mo.  App.  557. 


Crosswalks    and    intersections. 

The  cost  of  a  sidewalk  at  intersec- 
tions of  streets  is  properly  included 
in  the  cost  of  an  improvement  to 
be  paid  for  by  assessment.  Gage 
V.  Chicago,  192  111.  586,  61  N.  B. 
849;  Gibson  v.  Kayser,  16  Mo. 
App.  404;  Powell  v.  St.  Joseph,  31 
Mo.  347;  Re  .Burke,  62  N.  Y.  224; 
Lewis  v.  Seattle,  28  Wash.  639,  69 
Pac.  393;  Young  v.  Tacoma,  31 
■Wash.  153,  71  Pac.  742;  Hager  v. 
Melton,  66  W.  Va.  62,  66  S.  B.  13. 
Under  power  to  assess  for  pave- 
ment a  city  may  include  pave- 
ment, curb  and  gutters,  cross- 
streets,  jcross-walks,  and  grading. 
Williams  v.  Detroit,  2  Mich.  560. 

74.  Thomson  v.  Highland  Park, 
187  111.  265,  58  N.  E.  328. 

"Constructed."  Under  a  statute 
authorizing  the  original  construc- 
tion of  streets  tb  be  made  by 
assessing  abutting  owners,  a  street 
is  not  constructed  until  its  con- 
struction is  prescribed  by  the  mu- 
nicipal authorities.  Sparks  v. 
Barber  Asphalt  Pav.  Co.,  129  Ky. 
769,  112  S.  W.  830. 

75.  Job  V.  People,  193  111.  609, 
61  N.  E.  1079. 
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grass  plot  on  each  side  of  the  walkJ'  And  where  as- 
sessments are  authorized  only  for  paving  or  otherwise 
improving  sidewalks  and  gutters,  no  assessment,  it  has 
been  held  in  Virginia,  can  be  made  for  paving  the  entire 
street. ''''  Power  to  construct  sidewalks  and  assess 
therefor  does  not  include  gutters  or  curbsJ^  Gutters 
are  a  part  of  the  roadway  and  are  not  included  in  the 
term  "sidewalks."  ''^  But  power  to  make  street  improve- 
ments by  parking  and  curbing  and  to  assess  property 
therefor,  authorizes  assessments  for  curbing  for  a  park- 
way ia  the  middle  of  the  street.*" 

The  word  "building,"  as  used  in  a  statute  authoriz- 
ing a  special  tax  for  building  a  street,  has  been  held  in 
Missouri,  to  include  paving.®^  The  words  "constructed" 
and  "paved,"  as  used  in  a  statute,  it  has  been  held,  re- 
fer to  the  entire  paving  of  the  street,  including  curbing, 
which  is  a  necessary  part  thereof.*^  If  a  change  of  grade 
is  a  mere  incident  to  the  improving  of  a  street,  the  cost 
thereof  is  properly  included  in  the  assessment.*^ 


76.  People  v.  Field,  197  III.  568, 
64  N.  E.  544. 

77.  McCrowell  v.  Bristol,  89 
Va.  652,  16  S.  E.  867,  20  L.  R.  A. 
653. 

Fillings — berms.  Under  power 
to  assess  for  sidewalks,  a  city 
cannot  assess  for  side  filling,  back 
filling  or  berms,  which  are  no  part 
of  the  sidewalk.  Whether  or  not 
such  berms,  consisting  of  earth 
embankments  along  the  edges  of 
the  sidewalk  are  a  part  of  the 
sidewalk,  is  not  a  subject  for  ex- 
pert testimony.  People  v.  Klehm, 
238  111.  89,  87  N.  B.  119;  People 
V.  Patton,  223  111.  379,  79  N.  E.  51. 

78.  "Wilson  v.  Chllcott,  12  Colo. 
600,  21  Pac.  901. 

79.  State  v.  New  Brunswick,  42 
N.  J.  U  510. 

80.  Downing  v.  Des  Moines, 
124  Iowa,  289,  99  N.  W.  1066. 

6  McQ.  3 


81.  Morse  v.  West  Port,  110 
Mo.  502,  19  S.  W.  31. 

"Paving"  includes  flagging.  Re 
Phillips,  60  N.  Y.  16. 

Pavement.  Nor  is  "pavement" 
limited  to  uniformly  arranged 
masses  of  solid  material,  as  blocks 
of  wood,  brick,  or  stone,  but  it 
may  be  as  well  formed  of  peb- 
bles, or  gravel,  or  other  hard  sub- 
stance, which  will  make  a  compact 
even,  hard  way  or  floor.  It  in- 
cludes macadamizing.  Burnham 
V.  Chicago,  24  111.  496;  Warren  v. 
Henly,  31  Iowa,  31.  Contra,  Leak 
V.  Philadelphia,  150  Pa.  St.  643, 
24  Atl.  351. 

82.  Excelsior  Springs  v.  Etten- 
son,  120  Mo.  App.  215,  96  S.  W. 
701. 

83.  Dods worth  v.  Cinciinnati, 
18  Ohio  Cir.  Ct.  288,  10  Ohio  Cir. 
Dec.  177;  Blount  v.  Janesvllle,  31 
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Whether  the  cost  of  grading  may  be  considered  as 
part  of  the  cost  of  paving  depends  upon  the  actual  neces- 
sity of  the  grading  in  order  to  secure  a  proper  founda- 
tion for  the  pavement.  The  fact  that  the  municipal' 
council  regards  them  as  one  work  is  not  conclusive.** 
Power  to  pave  a  street  and  assess  therefor  does  not  in- 
clude power  to  assess  for  grading,  unless  the  grading 
is  incident,  and  preparatory,  to  paving.*"  Power  to 
open,  widen,  extend,  or  straighten  any  street,  wholly  or 
in  part,  gives  no  power  to  include  in  an  assessment  the 
cost  of  grading  and  gravelling  a  strip  of  land  taken  to 
widen  a  street.®* 

The  fact  that  it  is  necessary  to  construct  a  sidewalk 
on  posts  instead  of  on  the  ground  is  no  defense  to  an 
assessment  therefor  on  the  ground  that  it  is  a  bridge 
and  not  a  sidewalk.®'' 

Municipal  corporations  are  sometimes  authorized  to 
plant  and  maintain  shade  trees  in  the  street  and  levy 
assessments  for  the  cost  thereof.*® 

Widening  and  extending  streets  in  order  to  render  a 
railroad  union  station  more  convenient,  as  required  by 
statute,  was  held  in  Massachusetts  to  be  a  "public  im- 
provement" for  which  a  special  assessment  on  abutting 
property  could  be  made.*^ 

§  2030.     Original    construction,    reconstruction    and    re- 
pairs. 
Frequently  statutes  or  charters  provide  that  the  origi- 
nal construction  of  a  street  shall  be  at  the  expense  of 

Wis.     648;     Soofleld    v.     Council  cost  of  construction  and  repair  of 

Bluffs,  68  Iowa,  695,  28  N.  W.  20.  sidewalks  is  not  granted  expressly 

84.  Scofield  v.  Council  Bluffs,  or    by    necessary    Implication,    a 
68  Iowa,  695,  28  N.  W.  20.  city's  act  in  making  such  assess- 

85.  Bucroft  v.  Council  Bluffs,  ment  is  ultra  vires  and  void.  New 
63  Iowa,  646,  19  N.  W.  807.  Iberia  v.  Weeks,  104  La.  489,  29 

86.  Wilcoxon     v.     San     Luis  So.  252. 

Obispo,  101  Cal.  608,  35  Pac.  988.  88.     Heller  t.  Garden  City,  58 

87.  Challiss  v.  Parker,  11  Kan.      Kan.  263,  48  Pac.  841. 

384,  394.  89.     Sears     v.     Boston     Street 

Sidewalks.      If      authority      to      Com'rs,   180   Mass.   274,  62   N.   E. 
assess  abutting  property  for  the      397,  62  L.  R.  A.  144, 
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abutting  property  owners,  but  that  the  cost  of  all  re- 
construction and  repair  shall  be  borne  by  the  public. 
Such  statutes  or  charters  must  be  observed  and  under 
them  only  the  cost  of  original  construction  can  be  as- 
sessed against  abutting  property.®"  These  provisions 
sometimes  proceed  upon  the  theory  that  the  maintenance 
and  repair  of  a  street  already  improved  is  not  a  local 
improvement.®^  However,  the  cost  of  reconstruction  as 
well  as  original  construction  may  be  imposed  constitu- 
tionally upon  abutting  or  adjacent  property."^  But  un- 
less the  law  authorizes  assessments  for  repairs,  assess- 
ments levied  for  that  purpose  are  void.®*  Power  only 
to  levy  assessments  on  property  benefited  to  pay  for  the 
improvement  of  a  street  does  not  authorize  assessments 
to  keep  the  same  in  repair.®*     So  power  to  determine 


90.  §§  1832,  1892  and  1912  ante, 
vol.  4. 

Kentucky:  Louisville  t.  Tyler, 
111  Ky.  588,  23  Ky.  L.  Rep.  827, 
64  S.  W.  415,  rehearing  denied,  23 
Ky.  L.  Rep.  1609,  65  S.  W.  125. 

Michigan.  Wreford  v.  Detroit, 
132  Mich.  348,  93  N.  W.  876,  9  Det. 
Leg.  N.  621. 

New  Yorlc.  Archer  v.  Mt.  Ver- 
non, 71  N.  Y.  S.  571,  63  A-pp.  Dlv. 
2S6,  appeal  dismissed,  171  N.  Y. 
G39,  63  N.  E.  714. 

Pennsylvania.  Philadelphia  v. 
Yewdall,  190  Pa.  St.  412,  42  Atl. 
956;  Scranton  v.  Sturgis,  202  Pa. 
St.  182,  51  Atl.  764;  Williamsport  ■ 
V.  Beck,  128  Pa.  St.  147,  18  Atl. 
329,  24  Wkly.  notes  of  Cas.  423. 

91.  Crane  v.  West  Chicago 
Park  Com'rs,  153  m.  348,  38  N.  B. 
943,  26  L.  R.  A.  311. 

92.  Kentucky.  Broadway  Bap- 
tist Church  V.  McAtee,  8  Bush. 
(Ky.),  508,  8  Am.  Rep.  480. 

Michigan.  Sheley  v.  Detroit,  45 
Mich.  431,  8  N.  W.  52. 


Missouri.  Morley  v.  Carpenter, 
1:2  Mo.  App.  640. 

New  Jersey.  Jelliff  v.  Newark, 
48  N.  J.  L.  101,  2  Atl.  627. 

New  York.  Moran  v.  Troy,  9 
Hun    (N.  Y.),  540. 

Wisconsin.  Blount  v.  Janes- 
ville,   31  Wis.   648. 

93.  Portland  v.  Bituminous 
Pav.  etc.  Co.,  33  Ore.  307,  52  Pac. 
28,  44  L.  R.  Ai  527,  72  Am.  St. 
Rep.  713. 

"Ordinary  repairs"  excepted 
from  improvements  authorized  to 
be  made  by  special  assessment. 
Robertson  v.  Omaha,  55  Neb.  718, 
76  N.  W.  442,  44  L.  R.  A.  534. 

94.  Kentucky.  Louisville  v. 
Mchler,  108  Ky.  436,  22  Ky.  L. 
Rep.  62,  56  S.  W*  712;  Wymond  v. 
Barber  Asphalt  Pav.  Co.,  25  Ky. 
L.  Rep.  1135,  77  S.  W.  203. 

Missouri.  Barber  Asphalt  Pav. 
Co.  V.  Hezel,  155  Mo.  391,  56  S.  W. 
449,  48  L.  R.  A.  285. 

New  Jersey.  Cronin  v.  Jersey 
City,  38  N.  J.  L.  410. 
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"what  work  shall  be  done  or  improvements  made,"  does 
not  authorize  a  municipality  to  include  cost  of  repairs, 
other  than  those  arising  from  defective  work  or  mate- 


rial, in  an  assessment  for  original  paving.*' 


Ohio.  Watterson  v.  Bradley,  43 
Ohio  St.  456,  3  N.  E.  372. 

Pennsylvania.  Scranton  City  v. 
Sturges,  202  Pa.  ,St.  182,  51  Atl. 
764;  Wlstar  v.  Philadelphia,  111 
Pa.  St.  604,  4  Atl.  511. 

95.  Young  V.  Tacoma,  31  Wash. 
163.  71  Pac.  742. 

"A  first  pavement,  In  the  legal 
Bense,  which  exempts  the  abutting 
property  owner  from  liability  for 
any  subsequent  Improvement,  may 
be  defined  generally  as  one  that 
is  put  down  originally  or  adopted 
or  acquiesced  in  subsequently,  by 
the  municipal  authority  for  the 
purpose  and  with  the  Intent  of 
changing  an  ordinary  road  into 
a  street.  It  may  be  of  macadam 
or  anything  else.  That  is  a  mat- 
ter of  evidence  only.  If  the  pur- 
pose and  Intent  be  wanting,  a 
mere  surfacing  of  the  road,  how- 
ever carefully  or  expensively  done, 
will  not  be  a  paving,  but  if  the 
intent  and  purpose  are  present, 
or  to  be  fairly  inferred,  then  there 
Is  a  paving  whatever  the  material 
may  be."  Philadelphia  v.  Eddie- 
man,  169  Pa.  St.  452,  32  Atl.  639; 
quoted  in  Philadelphia  v.  Hafer, 
38  Pa.  Super.  Ct.  382. 

Adoption  as  paved  street.  When 
a  city  has  acquired  a  road  from  a 
plank  road  or  turnpike  company 
it  may  adopt  the  road  as  a  paved 
street  no  matter  with  what  it  is 
paved.  But  to  exempt  abutting 
property  frc^m  assessment  or  sub- 
sequent   piving   of   the    same    It 


must  be  adopted  as  a  paved  street; 
mere  recognition  thereof  as  a 
highway  Is  insufficient.  The  ab- 
sence of  formal  municipal  action 
Is  strong  evidence  of  a  lack  of  In- 
tent to  adopt  it  as  a  street.  No 
such  recognition  of  It  as  a  street 
can  be  inferred  from  laying  water 
pipes  in  the  street,  or  lighting  it, 
or  in  collecting  garbage  and  ashes 
from  houses  on  it,  or  in  requiring 
a  permit  to  make  openings  in  it, 
or  in  permitting  the  operation  of 
an  electric  railway  on  It.  Phila- 
delphia V.  Hafer,  38  Pa.  Super. 
Ct.  382. 

Original  construction  illus-' 
trated.'  Where  a  street  had  been 
repaired  from  time  to  time  by 
laying  macadam  for  which  the  city 
had  paid,  a  subsequent  improve- 
ment by  laying  a  brick  pavement 
Is  original  construction.  Llnd- 
sey  V.  Brawner,  29  Ky.  L.  Rep. 
1236,  97  S.  W.  1. 

Where  an  improved  turnpike 
road  is  taken  into  a  city  by  an 
extension  of  limits  and  it  then 
becomes  a  city  street,  the  improve- 
ment of  the  same  by  the  city  con- 
stitutes original  construction. 
Mackin  v.  Wilson,  20  Ky.  L.  Rep. 
218,  45  S.  W.  663;  McHenry  v. 
Selvage,  99  Ky.  232,  18  Ky.  L. 
Rep.  473,  35  S.  W.  645;  Dick  v. 
Philadelphia,  197  Pa.  St  467,  47 
Atl.  750. 

The  rei)air  of  such  a  turnpike 
road  when  so  brought  into  the 
city,     does     not     constitute     an 
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What  constitutes  original  construction  or  first  im- 
provement or  first  pavement  so  as  to  exempt  the  prop- 
erty owners  from  liability  for  any  subsequent  improve- 


orlglnal  construction,  so  as  to  re- 
lieve abutting  owners  from  future 
assessment  for  its  improvement. 
Wymond  t.  Barber  Asphalt  Pav. 
Co.,  25  Ky.  L.  Rep.  1135,  77  S.  W. 
203. 

Where  a  city  recognizes  and 
maintains  a  condemned  turnpike 
as  a  paved  street  it  cannot  sub- 
sequently charge  abutting  prop- 
erty "with  its  improvement  on  the 
theory  of  original  construction. 
Philadelphia  v.  Gowen,  202  Pa. 
St.  453,  52  Atl.  3. 

Where  a  city  merely  keeps  a 
road  brought  within  its  limits  in 
reasonable  repair,  it  is  not  pre- 
cluded thereby  from  assessing 
abutting  property  for  a  subsequent 
improving  of  the  same  as  an 
original  construction.  Re  East 
St.,  210  Pa.  St.  539,  60  Atl.  154; 
Harrisburg  v.  Funk,  200  Pa.  St. 
348,  49  Atl.  992. 

Macadamizing  a  street  consti- 
tutes an  original  paving.  Harris- 
burg V.  Segelbaum,  151  Pa.  St. 
172,  24  Atl.  1070,  20  L.  R.  A.  834, 
30  Wkly.  notes,  Cas.  553.  Greens- 
burg  v.  Laird,  8  Pa.  Co.  Ct.  Rep. 
608. 

"Prima  fade,  macadamizing  Is 
not  a  street  paving  in  Philadel- 
phia or  probably  in  other  large 
cities,  while  on  the  other  hand 
there  may  be  a  presumption  the 
other  way  In  smaller  cities  or 
town!!,"  Philadelphia  v.  Bddle- 
ms'K  169  Pa.  St.  452,  quoted  In 
PMlar'elphia  v.  Hafer,  38  Pa. 
Super.  Ct.  382. 


The  fact  that  a  street  has  been 
partially  improved  by  macadam- 
izing an  eighteen  foot  strip  in  the 
center,  does  not  prevent  a  subse- 
quent paving  of  the  entire  street 
from  being  original  construction. 
Heim  v.  Figg,  28  Ky.  L.  Rep.  396, 
89  S.  W.  301. 

Not  does  the  fact  that  a  street 
has  been  graded  under  a  former 
ordinance  render  an  improvement 
under  a  subsequent  ordinance  a 
reconstruction.  Ormsby  v.  Jami- 
son, 9  Ky.  L.  Rep.  325. 

Where  a  borough  takes  a  coun- 
try road  into  its  limits  and  repairs 
the  same  as  a  street  to  make  it 
more  passable  and  safe,  but  not 
for  the  purpose  of  making  a  per- 
manent grade,  .  the  subsequent 
paving  of  the  street  could  be 
assessed  against  the  abutting 
property.  Re  West  Washington 
St.,  41  Pa.  Super.  Ct.  45. 

An  incomplete,  insufficient  un- 
macadamized  street,  thirty  years 
old,  was  paved  with  fireclay  brick, 
the  same  being  a  radical  improve- 
ment over  the  old  street.  Held, 
to  be  an  original  construction. 
Catlettsburg  v.  Self,  115  Ky.  669, 
25  Ky.  L.  Rep.  161,  74  S.  W.  1064. 
The  paving  of  the  sidewalks  on  a 
street  does  not  render  the  sub- 
sequent paving  of  the  carriage- 
way a  repaving.  Re  Grube,  81  N. 
y.  139,  rev'g  20  Hun    303. 

Where  the  sides  of  a  street 
have  been  paved  the  subsequent 
paving  of  the  center  is  not  a  re- 
paving.  Alcorn  v.  Philadelphia, 
112  Pa.  St.  494,  4  Atl.  185. 
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ment,  as  reconstruction,  repaying,  regrading  or  repairs, 
is  a  question  of  fact  and  will  depend  mainly  (1)  on  the 
condition  of  the  street  in  question  at  the  time  the  first 


"Construction."  O'Meara  v.  Green, 
16  Mo.  A,pp.  118. 

Making ,  tlie  necessary  excava- 
tions for  laying  a  pavement  does 
not  constitute  "grading."  Gib- 
son V.  Kayser,  16  Mo.  App.  404. 

Reconstruction.  The  removal 
and  relaying  of  macadamizing  on 
the  same  foundation  constitutes  a 
reconstruction  and  not  a  repair. 
Jones  V.  Plummer,  137  Mo.  App. 
337,  118  S.  W.  109. 

Reconstruct  ordinarily  means 
to  rebuild,  to  construct  anew. 
Farrahfer  v.  Keokuk,  111  Iowa, 
310,  82  N.  "W.  773;  Contas  v.  Brad 
ford,  206  Pa.  291,  295,  55  Atl.  989. 
but  its  meaning  may  be  so  modi- 
fled  by  statute  or  charter  as  to 
render  it  synonymous  with  or 
limited  in  meaning  to  that  of  re- 
pair. Noel  V.  bees  Summit,  166 
Mo.  App.  114,  120,  148  S.  "W.  194. 

The  removing  of  all  asphalt  and 
binding  course  from  a  street  and 
the  substitution  therefor  of  new 
material  is  a  reconstruction.  Bush 
V.  Peoria,  215  111.  515,  74  N.  E. 
797. 

The  rebuilding  of  sidewalks 
which  were  constructed  by  prop- 
erty owners  and  dedicated  to  pub- 
lic use,  is  a  reconstruction. 
Mackin  v.  Wilson,  20  Ky.  L.  Rep. 
218,  45  S.  W.  663. 

The  mere  fact  that  no  sidewalks 
were  made  in  a  street  when  it  was 
paved  does  not  prevent  a  subse- 
quent improvement  from  being  a 
reconstruction.  Louisville  v.  Ty- 
ler, 111  Ky.  588,  23  Ky.  L.  Rep. 
827,  64  S.  W.  415,  65  S.  W.  125. 


Where  a  single  ordinance  pro- 
vided for  the  laying  of  a  new 
pavement,  and  for  the  old  curbing 
and  guttering  to  be  reset  and  re- 
placed in  part,  the  curbing  and 
guttering  constitute  "reconstruc- 
tion." RacklifEe  v.  Duncan,  130 
Mo.  App.  695,  108  S.  W.  1110. 

The  construction  of  a  concrete 
sidewalk  in  place  of  a  plank  one 
is  a  reconstruction  and  not  a  re- 
pair. Konowalski  v.  Buffalo,  115 
N.  Y.  S.  467,  131  N.  Y.  App.  Div. 
465. 

Repaving.  Where  the  city  is 
required  to  pay  for  repaving  a 
street,  the  property  owners  are 
not  liable  therefor  even  though 
the  original  paving,  nearly  sixty 
years  before,  had  not  been  paid  for 
by  their  owners,  but  by  the  city. 
Harrisburg  v.  Segelbaum,  151  Pa. 
St.  172,  24  Atl.  1070,  20  L.  R.  A. 
834,  30  Wkly.  notes  Gas.  553; 
Boyer  v.  Reading,  151  Pa.  St.  185, 
24  Atl.  1075,  30  Wkly.  notes  Gas. 
557. 

It  has  been  held  that  the  re- 
moval of  a  pavement  forty  feet 
wide  from  the  center  of  a  two- 
hundred-foot  street,  and  laying  a 
paved  roadway  twenty-five  feet 
wide  on  each  side,  is  a  repaving. 
Dickinson  v.  Detroit,  111  Mich. 
480,  69  N.  W.  728,  3  Det.  Leg.  N. 
743. 

Where  the  pavement  of  a  street 
Is  torn  up  to  construct  a  sewer, 
the  repaving  is  not  assessable 
against  abutting  property,  but  is 
part   of   the   cost   of   the   sewer. 
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work  was  done  thereon,  (2)  tlie  nature  d,nd  extent  of 
such  work,  and  (3)  the  action  or  non-action  of  the  proper 
municipal  authorities,  as  for  example  whether  they 
adopted,-  recognized  and  maintained  it  as  a  constructed 
or  paved  street,  or  merely  permitted  a  partial,  crude 
and  inadequate  improvement,  or  only  sought  to  keep  it 
in  reasonable  repair,  to  avoid  municipal  liability  for  de- 
fects therein.*^^ 

To  constitute  a  prior  paving  of  the  carriage  traveled 
part  of  a  street,  it  is  generally  held  that  there  must  have 
been  a  substantial  pavement  thereof.  Although  it  has 
been  curbed,  guttered,  and  a  narrow  strip  on  each  side 


Burlington  v.  Palmer,  67  la.  681, 
25  N.  W.  877. 

"Repavement."  Dickinson  v. 
Detroit,  111  Mich.  480,  69  N.  W. 
728;  People  v.  Buffalo,  65  N.  Y.  S. 
163,  52  N.  Y.  App.  Div.  157,  affi'd 
in  166  N.  Y.  604,  59  N.  E.  1128; 
Re  Phillips,  60  N.  Y.  16. 

Repairs.  The  repair  of  a  street, 
although  extensive,  and  reason- 
ably permanent,  is  not  an  orig- 
inal paving.  Philadelphia  v. 
Dibeler,  147  Pa.  St.  261,  23  Atl. 
567;  Philadelphia  v.  Hill,  166  Pa. 
St.  211,  30  Atl.  1134. 

Resurfacing  a  street  by  relay- 
ing a  new  three-inch  surface  of 
asphalt  on  the  old  base,  consti- 
tutes a  repair  only.  Covington  v. 
Bullock,  126  Ky.  236,  31  Ky.  L. 
Rep.  688,  103  S.  W.  276. 

The  fact  that  part  of  the  old 
materials  were  used  does  not 
render  the  work  "repairs"  Instead 
of  "repavement"  or  "reconstruc- 
tion." Levi  V.  Coyne,  22  Ky.  U 
Rep.  493,  57  S.  W.  790. 

Where  the  grade  of  a  paved 
street  is  changed  thereby  neces- 
sitating the  replacing  of  the  flag- 
ging,   and    the    curb    and    gutter 


stones,  the  work  constitutes  re- 
pairs. Re  Roberts,  25  Hun  (N.  Y.) 
371,  afTd  in  89  N.  Y.  618. 

Renewing  small  portions^  of  a 
street  constitute  "repairs."  Such 
as  the  substitution  of  new  curb 
stones  and  gutters  for  old  ones. 
People  V.  Brooklyn,  21  Barb.  (N. 
Y.)   484. 

A  substitution  of  a  new  and  dif- 
ferent kind  of  pavement  for  the 
old  one,  is  not  a  repair.  Re  Ful- 
ton St..  29  How.  Pr.   (N.  Y.)   429. 

Substituting  new  gutters,  and 
curbs,  and  regrading  are  repairs. 
People  V.  Brooklyn,  21  Barb.  (N. 
Y.)   484. 

Resetting  flags  and  curbs,  held 
"repairs."  Cronin  v.  Jersey  City, 
38  N.  J.  L.  410. 

95a.  Whether  or  not  an  Im- 
provement is  an  original  one  is  a 
question  of  fact.  If  it  is  in  fact 
an  original  construction  any  sub- 
sequent improvement  thereof  is 
reconstruction  or  repair.  Louis- 
ville V.  Tyler,  111  Ky.  588,  23  Ky. 
L.  Rep.  827,  64  S.  W.  415,  rehear- 
ing denied  23  Ky.  L.  Rep.  1609, 
65  S.  W.  125. 
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laid  with  cobble  stones  to  bind  and  protect  the  gutters, 
and  the  sidewalks  flagged  and  cross-walks  laid,  it  has 
been  held,  there  has  been  no  prior  pavement.®®  It  seems 
that  where  the  improvement  of  a  street  is  crude  and 
insufficient,  a  subsequent  improvement  which  is  a  radical 
improvement  over  the  former  is  considered  an  original 
construction.  Thus,  the  paving  of  a  street  with  vitrified 
brick  taking  the  place  of  an  improvement  consisting  of 
grading  and  macadamizing  with  cinders  and  mill  ashes 
several  years  old,  was  held  to  be  an  original  improve- 
ment.*'' 

The  grant  of  power  to  a  municipal  corporation  to 
"pave"  its  streets  and  assess  the  benefited  property 
therefor,  unless  restricted,  is  held  to  he  a  continuing  au- 
thority, and  the  exercise  of  the  power  in  paving  a  street 
does  not  exhaust  it,  but  the  same  streets  may  be  subse- 
quently repaved  at  the  cost  of  the  specially  benefited 
property  under  this  power.** 


96.  Re  Brady,  85  N.  Y.  268. 

97.  Adams  v.  Ashland,  26  Ky. 
L.  Rep.  184,  80  S.  W.  1105.  See 
also.  Re  Lincoln  Ave.,  193  Pa.  St. 
435,  44  Atl.  498;  Dick  v.  Phila- 
delphia, 197  Pa.  St.  467,  47  Atl. 
750. 

98.  §  1830  ante,  toI.  4. 
§  2022  ante. 

Indiana.  Lux,  etc..  Stone  Co. 
V.  Donaldson,  162  Ind.  481,  68  N. 
E.  1014;  Yeakel  v.  Lafayette,  48 
Ind.  116. 

Kentucky.  Baptist  Church  v. 
McAtee,  8  Bush.  (Ky.)  508,  8  Am. 
Rep.  480. 

Michigan.  Sheley  v.  Detroit,  45 
Mich.  431,  8  N..  W.  52;  Williams 
V.  Detroit,  2  Mich.  560. 

Minnesota.  State  v.  District 
Court,  80  Minn.  293,  83  N.  W.  183. 

Missouri.  Barber  Asphalt  Pav. 
Co.  V.  Hezel,  155  Mo.  391,  56  S. 
W.  449,  48  L.  B.  A.  285;   Morley 


V.  Carpenter,  22  Mo.  App.  640. 

Ifebraska.  Robertson  v.  Omaha, 
55  Neb.  718,  76  N.  W.  442,  44  L.  R. 
A.  534. 

New  Jersey.  Jeliff  v.  Newark, 
49  N.  J.  L.  239,  12  AU.  770. 

New  York.  People  v.  Buffalo, 
65  N.  Y.  S.  163,  52  N.  Y.  App.  Div. 
157. 

Wisconsin.  Adams  v.  Beloit,  105 
Wis.  363,  81  N.  W.  869,  47  L.  R.  A. 
441;  Blount  v.  Janesville,  31  Wis. 
648. 

Under  power  to  require  the  ad- 
jacent lotowner  to  grade  and 
pave  a  walk,  the  grant  being 
silent  as  to  repairs,  the  city  ex- 
hausts Its  power  when  it  has  com- 
pelled the  owner  to  grade  and 
pave  the  work  and  subsequent  re- 
pairs or  maintenance  must  be  at 
the  cost  of  the  city.  Marion  v. 
Skillman,  127  Ind.  130,  26  N.  B. 
676,  11  L.  R.  A.  55. 
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§  2031.  Scime — effect  of  provisions  for  repairs  on  validity 
of  assessment. 

As  mentioned  in  a  prior  chapter,  the  cases  are  con- 
flicting on  the  question  whether  or  not  an  assessment  on 
abutting  property  for  a  street  improvement  is  rendered 
void  by  a  provision  in  the  contract  requiring  the  con- 
tractor to  keep  the  pavement  in  repair  for  a  term  of 
years  (generally  ranging  from  two  to  ten)  after  its  com- 
pletion. Some  cases  hold  that  the  assessment  is  void 
because  it  is  partly  for  repairs,  for  which  the  property 
cannot  be  assessed.*^  On  the  other  hand,  there  are  cases 
holding  that  such  a  requirement  is  proper ;  ^  the  theory 
of  these  cases  being  that  the  provision  as  to  repairs  is 
merely  a  guaranty  that  the  improvement  shall  be  execu- 
ted as  the  contractor  has  engaged  to  make  it.'* 

There  seems  to  be  a  distinction  between  a  provision 
requiring  the  contractor  to  keep  the  pavement  in  repair 
generally,  and  one  requiring  him  to  makfe  such  repairs 
as  may  become  necessary  due  to  indi£ferent  work  or  to 
the  use  of  defective  material.  The  latter  provision  is 
usually  upheld  as  valid.*    It  is  said  that  a  stipulation  in 

99.    i§  1832,  1892  and  1912  ante,  Chicago,    187    111.    411,    58   N.    E. 

vol.  4;   Kansas  City  v.  Hanson,  8  393;   Barfleld  v.  Gleason,  111  Ky. 

Kan.  App.  290,  55  Pac.  513.  491,  23  Ky.  L.  Rep.  128,  63  S.  W. 

An  assessment  -will  not  be  en-  964;  People  v.  Buffalo,  65  N.  Y.  S. 

forced  to  the  extent  of  a  certain  163,  52  N.  Y.  App.  Dlv.  157,  aff'd 

percentage  retained  by  the  city  as  in  166  N.Y.  604,  59  N.  E.  1128. 

security  for  the  contractor's  keep-  2.    §  1912  ante,  vol.  4;  Shank  v. 

ing  the  street  in  repair  for  five  g^^j^j^^  ^g^  ^^^   ^^^^  g^  ^^   ^   332^ 

years.    Bullitt  v.  Selvage,  20  Ky.  55  l   r    a    564 
L.  Rep.  599,  47  S.  W.  255. 

"Under  the  guise  of  paying  the  3.    §  1912  ante,  vol.  4;  La  Velne 

cost  of  construction,  the  city  »  ♦  •  ^-  Kansas  City,  67  Kan.  239,  72 

cannot  collect  a  fund  to  be  used  ^^''-  '^''^'  Louisville  v.  Mehler,  108 

at    some    indefinite    time    in    the  K^-  *36,  22  Ky.  L.  Rep.  62,  56  S. 

future    for    repairs    and    mainte-  W.  712;   Robertson  v.  Omaha,  55 

nance."    State  v.  District  Court,  80  ^'«^-  ™'  ^6  N.  W.  442,  44  L.  R. 


Minn.  293,  83  N.  W.  183. 


A.  534. 


1.  5§  1832,  1892  and  1912  ante,  If  the  guaranty  requires  repairs 
vol.  4;  Halsey  v.  Lake  View,  188  to  be  made  not  arising  from  de- 
111.  540,  59  N.  B.  234;  Graham  v.      fective    work    or    material,    it   l8 
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a  contract  guaranteeing  to  maintain  the  pavement  with- 
out further  cost  for  a  term  of  years  does  not  impose 
upon  the  adjacent  owner  the  cost  of  repairs,  assuming 
that  the  municipality  and  not  the  owner  is  bo-und  for 
such  repairs  generally.  Such  a  guaranty  is  nothing 
more  than  a  stipulation  for  a  sound  pavement  at  the 
outset.* 


unauthorized.  Young  v.  Tacoma, 
31  Wash.  153,  71  Pac.  742. 

A  clause  In  a  contract  requiring 
that  "the  pavement  and  material 
composing  the  same  shall  be  kept 
in  good  repair  for  the  period  of 
five  years  from  the  completion  of 
the  work,"  means  only  that  the 
contractor  shall  makfe  repairs 
made  necessary  by  defects  In  his 
■TOork — ^not  to  repair  generally. 
Gosnell  v.  Louisifille,  14  Ky.  L. 
Rep.  719. 

Requiring  the  contractor  to  lay 
a  pavement  which  shall  be  good 
for  five  years,  and  within  that 
time  restore  it  at  his  expense  if 
it  gets  out  of  order,  contemplates 
his  making  repairs  arising  from 
lack  of  durability,  or  from  de- 
fects in  the  construction.  Wilson 
V.  Trenton,  60  N.  J.  L.  394,  38 
Atl.  635,  aff'd  in  61  N.  J.  L.  599, 
40  Atl.  575,  44  L.  R.  A.  540,  68 
Am._  St.  Rep.  714. 

However,  if  such  a  clause  has 
the  effect  of  raising  the  contract 
price  beyond  the  fair  cost  of  a 
good  pavement,  property  owners 
may  then  show  that  the  nominal 
price  for  paving  under  the  con- 
tract includes  extra  compensation 
for  the  guaranty  and  repaving 
and  may  thus  reduce  the  assess- 
ment to  the  cost  of  a  proper  pave- 
ment without  the  added  stipula- 
tion.   Wilson  V.  Trenton,  61  N.  J. 


L.  599,  40  Atl.  575,  44  L..  R.  A. 
540,  68  Am.  St.  Rep.  714.  See  § 
1912  ante,  vol.  4. 

4.     See  §  1912  ante,  vol.  4. 

Missouri.  Barber  Asphalt  Pav. 
Co.  V.  Munn,  185  Mo.  552,  83  S.  W. 
1062;  Barber  Asphalt  Pav.  Co.  v. 
Plezel,  155  Mo.  391,  56  S.  W.  449, 
48  L.  R.  A.  285,  aff'g  76  Mo.  App. 
135;  Barber  Asphalt  Pav.  Co.  v. 
Ullman,  137  Mo.  543,  38  S.  W. 
458,  distinguishing  Verdin  v.  St. 
Louis,  131  Mo.  26,  33  S.  W.  480, 
36  S.  W.  52;  St.  L.ouis  Quarry,  etc. 
Co.  V.  Frost,  90  Mo.  App.  677. 

New  York.  People  v.  Feather- 
stonhaugh,  172  N.  Y.  112,  64  N.  E. 
802,  60  Li.  R.  a.  768,  dismissing 
appeal,  73  N.  Y.  S.  1144,  67  App. 
Div.  625. 

Oregon.  Allen  v.  Portland,  35 
Ore.  420,  58  Pac.   509. 

Pennsylvania.  Philadelphia  v. 
Pemberton,  25  Pa.  Super.  Ct.  323. 

Washington.  Young  v.  Tacoma, 
31  Wash.  153,  71  Pac.  742. 

It  Is  now  held  In  Kentucky 
that  the  entire  cost  may  be  as- 
sessed against  the  property  al- 
though the  work  is  guaranteed 
for  a  number  of  years  which  in- 
creases the  contractor's  bids  for  \ 
the  work.  Home  v.  Mehler,  23 
Ky.  L.  Rep.   1176,   64   S.  W.   918. 

The  word  "maintenance"  used 
in  such  a  contract  is  equiva- 
lent to  the  word  "repairs."    Bar- 
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§  2032.     Same — changing  course  or  width  and  vacating 
streets. 

Legislative  grants  of  power  to  assess  adjoining  prop- 
erty for  the  cost  of  the  alteration  or  vacation  of  streets 
are  valid.^  But  without  such  .grant  no  such  power  exists 
in  municipal  corporations.®  The  fact  that  the  vacation  of 
a  street  incidentally  results  in  benefiting  a  private  indi- 
vidual by  vesting  in  him  the  title  to  the  land  in  the  street, 
does  not  render  an  assessment  therefor  invalid  on  the 
ground  of  taking  private  property  for  private  use.'' 

The  legislative  body  of  a  municipal  corporation  may, 
within  its  reasonable  discretion,  fix  the  grade  of  a  street, 
and  the  cost  of  construction  at  such  grade  may  be  im- 
posed upon  abutting  property.®  But  an  assessment  can 
be  levied  for  such  improvement  only,  it  has  been  held, 
when  improved  at  a  grade  legally  established.* 

§  2033.     Same — railway  tracks  on  street. 

The  fact  that  a  street  is  occupied  by  railroad  tracks 
does  not  prevent  special  assessments  or  taxes  against 
abutting  property  for  the  improvement  thereof.  The 
street  does  not  cease  to  be  such  because  railroad  tracks 
are  laid  thereon.  The  railroad  is  a  mere  incident  to  the 
street.  Charters  usually  provide  that  part  of  the  cost 
of  improving  shall  be  assessed  against  the  companies 

ber  Asphalt  Pav.  Co.  v.  Hezel,  155  Pa.   Super.   Ct.   293;    Philadelphia 

Mo.  Ml,  56  S.  W.  449,  48  L,.  R.  A,  v.  Golbeck,  6  Pa.  Dlst.  420. 

285.  7.    Re  East  16Sth  St.,  157  N.  Y. 

5.  Cook  V.  Slocum,  27  Minn.  409,  52  N.  B.  1126,  aff'g  52  N.  y. 
509,  8  N.  W.  755;   Re  Bast  168th  S.   588,   28  App.   Div.   143. 

St.,  157  N.  T.  409,  52  N.  B.  1126,  Widening  and  straightening  a 

aff'g   52   N.   Y.    S.    558,   28   N.   Y.  street   is   held   to  be  a  local   im- 

App.  Div.  143;   Re  Barclay,  91  N.  provement.     Cook   v.    Slocum,    27 

Y.  430;  Re  New  York,  52  N.  Y.  S.  Minn.  509,  8  N.  W.  755. 

588,  28  N.  Y.  App.  Div.  143,  aff'd  8.     Louisville   Steam   Forge  Co. 

in  157  N.  Y.  409,  52  N.  B  1126;  jV.  Mehler,  112  Ky.  438,  23  Ky.  L. 

Re  Howard   St.,   142   Pa.   St.   601,  Rep.  1335,-  64  S.  W.  396. 

21  Atl.  974.  9.     McManus    v.    Hornaday,    99 

6.  Philadelphia  v.  Weaver,  14  la,  507,  68  N;  W.  812. 
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laying  the  tracks.^**  Property  abutting  a  street  which  a 
railroad  company  is  bound  by  the  law  or  by  its  contract 
with  the  municipality  to  pave  is  not  subject  to  be  as- 
sessed therefor."    But  under  a  contract  with  a  railroad 


10.  Georgia.  Bacon  v.  Savan- 
nah, 86  Ga.  301,  12  S.  E.  580. 

Illinois.  Chicago, 'B.  &  Q.  R. 
Co.  V.  Quincy,  139  111.  355,  28  N. 
E.   1069. 

Indiana.  State  v.  Michigan 
City,  138  Ind.  455,  37 'N.  E.  1041. 

Minnesota.  State  v.  Ensign,  54 
Minn.  372,  56  N.  W.  41. 

New  Jersey.  Felix  v.  Atlantic 
City,  34  N.  J.  L.   (5  Vrobm.)    99. 

Pennsylvania,  Leake  v.  Phila- 
delphia, 150  Pa.  643,  24  Atl.  351, 
aff'd  in  10  Pa.  Co.  Ct.  R.  263; 
Philadelphia  v".  Spring  Garden 
Parmer's  Market  Co.,  161  Pa.  522, 
29  Atl.  286;  Philadelphia  v.  Bow- 
man, 166  Pa.  393,  31  A.tl.  142, 
36  Wkly.  Notes  Cas.  138;  Philadel- 
phia Y.  Bowman,  4  Pa.  Dist.  359. 

In  the  absence  of  charter  pro- 
vision, city  may  include  in  assess- 
ment cost  of  paving  part  of  street 
occupied  by  street  railway  tracks. 
Hager  v.  Melton,  66  W.  Va.  62,  66 
S.  E.  13. 

Property  may  be  assessed  for 
the  ordinary  and  usual  construc- 
tion of  streets;  it  is  not  intended 
that  the  cost  occasioned  by  a  pe- 
culiar and  unusual  construction 
of  a  street  made  necessary  by  its 
use  by  a  railroad.  Louisville 
Steam  Forge  Co.  v.  Mehler,  112 
ky.  438,  23  Ky.  L.  Rep.  1335,  64 
S.  W.   396,  652. 

A  tunnel,  directed  by  a  statute 
to  be  built  by  a  municipal  corpo- 
ration and  then  leased  to  a  street 
railway  company  for  twenty-flve 
years,  may  be  paid  for  by  taxa- 


tion as  it  is  a  public  undertaking 
for  public  use.  Browne  v.  Turner, 
176  Mass.  9,  56  N.  E.  969. 

11.  Chicago  V.  Nodeck,  202  111. 
257,  67  N.  E.  39. 

Where  a  railroad  company  is 
required  to  pave  that  portion  of  ' 
a  street  occupied  by  it,  it  Is  no 
objection  to  an  assessment  on 
abutting  property  to  pave  the  re- 
maining portion  of  the  street  that 
the  company  is  not  assessed  there- 
for. Billings  v.  Chicago,  167  111. 
337,  47  N.   B.   731. 

Where  a  railroad  company  was 
bound  to  build  and  maintain  that 
part  of  a  street  used  by  it  as  an 
approach  to  a  viaduct,  an  owner's 
property  abutting  thereon  was 
held  not  liable  to  be  assessed  for 
paving  the  same.  McParlane  v. 
Chicago,  185  111.  242,  57  N.  E.  12. 

Where  an  ordinance  requires  a 
street  railway  company  to  pave  a 
certain  part  of  a  street  occupied 
by  It,  the  paving  of  the  other  part 
to  be  paid  for  by  assessment 
against  abutting  property.  It  is 
no  defense  to  an  assessment  for 
paving  the  part  not  required  to 
be  paved  by  the  railway  company 
that  the  city  did  not  require  the 
railway  company  to  pave  its  por- 
tion of  the  street.  Springfield  v.  • 
Weaver,  187  Mo.  650,  37  S.  W. 
509,  39  S.  W.  276. 

If  a  street  railway  company  is 
required  by  statute  or  ordinance 
to  pave  the  space  in  the  streets 
occupied  by  its  tracks,  such  pro- 
vision  la   mandatory,  and  an  at- 
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company  requiring  it  to  keep  the  streets  used  by  it 
graded  and  graveled,  the  municipality,  it  has  been  held, 
can  pave  with  brick  and  assess  abutting  property  there- 
for.i'' 

§  2034,    Toll  roads  and  turnpikes. 

Under  most  laws  the  power  to  assess  the  cost  of  im- 
provements on  abutting  property  relates  to  those  pub- 
lic ways  which  the  municipality  is  authorized  to  improve. 
Usually  private  toll  roads  are  not  included."  Thus  au- 
thority "to  widen,  straighten  or  extend  any  streets, 
lanes  or  alleys  of  said  city"  was  held  not  to  include  the 
widening  of  a  turnpike  toll-road  within  the  city  limits, 
and  assess  the  expense  thereof  against  abutters.^* 
However,  the  fact  that  a  public  street  is  used  by  a  turn- 
pike company  as  a  toll-road,  it  has  been  held,  does  hot 
prevent  the  municipality  from  improving  the  same  at 
the  cost  of  abutting  property,  under  power  to  improve 
its  streets  and  assess  therefor." 

§  2035.     Retaining  walls — embankment — handrail. 

Where,  as  iucident  to  and  part  of  the  improvement 
of  a  street,  a  municipality  appropriates  part  of  the  abut- 
ting property,  whether  with  or  without  the  owner's  con- 
sent, on  which  it  erects  a  retaining  wall,  it  cannot  assess 
abutting  property  to  pay  for  such  wall.^*  This  is  true 
though  the  wall  is  made  necessary  for  lateral  support 

tempt  to  assess  abutting  property         15.    Huelfeld  v.   Covington,   22 

for    the    cost   of    such    paving    is  Ky.  L.  R.  1188,  60  S.  .W.  296,  fol- 

void.     Shreveport  v.  Prescott,  51  lowing  Levyis  v.  Schmidt,  19  Ky. 

La.  Ann  1895,   26   So.   664,   46   L.  L.  R.  1315,  43  S.  W.  433. 
R.  A.  193;   Wales  v.  Warren,  66         A  city  can  repair  a  sidewalk  on 

Neb.  455,  92  N.  W.  590.  land  owned  by   a  turnpike  road 

12.  Cason  v.  Lebanon,  153  Ind.  company  and  assess  the  expense 
567,  55  N.  E.  768.  against  abutting  lots.     Elmendorf 

13.  Wilson  V.  Allegheny  City,  v.  Albany,  17  Hun'(N.  Y.)   81. 
79  Pa.  St.  272,  276.  16.    Naltner  v.   Blake,   56   Ind. 

14.  Breed  v.  Allegheny,  85  Pa.  127;    Steelton  v.  Booser,  162  Pa. 
St.  214,  217,  relying  on  Wilson  v.  St.  630,  29  Atl.  654. 

Allegheny  City,  79  Pa.  St  272. 
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by  reason  of  tlie  removal  of  the  natural  soil  of  the 
street.^'^  Nor  can  an  assessment  be  made  for  a  wall  and 
embankment  erected  by  the  city  to  give  access  to  private 
property  not  on  the  line  of  the  street.^*  Power  to  re- 
quire abutting  property  owners  to  pay  for  sidewalks 
does  not  carry  the  power  to  require  them  to  pay  for  a 
hand  rail  on  the  inner  side  of  the  walk  for  the  safety  of 
the  public,^® 

§  2036.     Street  sprinkling  and  cleaning. 

As  street  sprinkling,  according  to  the  prevailing  judi- 
cial view,  renders  property  fronting  on  the  street  more 
desirable  for  occupancy,  and  hence  more  valuable,  spe- 
cial assessments  are  frequently  authorized  for  this  pur- 
pose which  has  been  declared  a  local  improvement,*"  and 
a  public  purpose.^  ^  Thus  in  Massachusetts,  it  has  been 
held  that  assessments  for  sprinkling  streets  within  a 
specified  territory  may  be  made  lawfully  in  Boston  upon 
abutting  property,  although  the  sprinkling  of  other  parts 
of  the  city  is  done  at  the  public  expense;  and  that  the 
frontage  rule  may  be  applied.**  So,  in  Minnesota  it 
has  been  decided  that  street  sprinkling  is  a  "local  im- 
provement" for  which' special  assessments  may  be  made 
upon  the  property  fronting  on  the  street  sprinkled,  in 
proportion  to  its  lineal  feet  frontage,  without  regard  to 

17.  Armstrong  v.   St.   Paul,   30  charter.     St.  Louis  Charter,  Art. 
Minn.  299,  15  N.  W.  174.  VI,   §    29;    Revised    Code    of    St. 

18.  Re  Wick  St.,  184  Pa.  St.  Louis  CWioerner,  1907),  p.  426; 
93,  39  Atl.  ».  Cliarter  Kansas   City,   Art.   IX,   § 

19.  Williams  v.  Brace,  5  Conn.  ^1,  held  not  within  the  taxing 
190  power.     New  York  Life  Ins.   Co. 

V   Prest   71  Fed   815 

20.  Smith  v.  Seattle,  25  Wash.        "oo     e'  ^     <.  '      ..„     ,, 
■mn    fir  TD=„    fiio                                          2^-     ^^^^^  '^-  Boston,  173  Mass. 
^00,  65  Pac.  612.                                      ^^^  ^3  ^^   ^   ^3^^  ^3  ^   ^   ^    ^^^^ 

21.  Maydwell  v.  Louisville,  116  wherein  Norwood  v.  Baker  172  U 
Ky.  885,  76  S.-  W.  1091,  holding  s.  269,  19  Sup.  Ct.  187,  43  L.  Ed. 
street  sprinkling  a  public  pur-  443,^  ig  considered  and  approved 
pose  under  the  Kentucky  Constl-  as  well  as  numerous  special  tax 
tution.  oj.  assessment  decisions. 

Street  sprinkling  authorized  by 
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its  valuation,^*    But  in  Illinois  ^*  and  in  other  jurisdic- 
tions a  contrary  conclusion  has  been  reached.^  ^ 

Special  assessments  upon  abutting  property  for  the 
expense  of  sweeping  streets,  including  crossings,  have 
been  adjudged  valid  in  Indiana,  on  the  ground  of  special 
benefit,  even  where  the  abutting  owners  were  taxed  with 
the  public  generally  for  cleaning  other  streets  in 
which  the  public  alone  have  an  interest.^* 

§  2037.     Sewers  and  drains. 

It  is  usual  to  confer  power  on  designated  muncipal 
authorities  to  levy  special  assessments  for  the  construc- 
tion of  necessary  sewers,  drains  and  ditches.  Sewers,  it 
has  been  held,  are  properly  included  within  the 
terms    "local    improvement,"*^    as    are    ditches    and 


23.  state  ex  rel.  v.  Rels,  38 
Minn.  371,  38  N.  W.  97. 

24.  Chicago  V.  Blair,  149  111. 
310,  36  N.  E.  829,  24  L.  R.  A. 
412. 

25.  N.  Y.  Life  Ins.  Co.  v.  Prest, 
71  Fed.  815,  where  It  is  said  (per 
Philips,  D.  J.) :  "It  (the  Improve- 
ments) is  as  evanescent  as  the 
early  and  later  dew,  and,  in  my 
judgment,  it  is  no  more  within 
the  power  of  the  municipality 
thus  to  create  liens  on  citizens' 
property  than  to  hire  a  rain- 
maker to  vex  the  skies  for  re- 
freshing showers,  and  to  charge 
the  lots  adjacent  to  the  raindrops 
with  the  cost  thereof.  As  the 
sprinkling  of  the  public  highways 
of  a  city,  like  the  cleaning  thereof, 
contributes  much  to  the  comfort 
and  enjoyment  of  the  public,  its 
cost  should  be  made  a  general  and 
not  a  special  burden." 

In  Kansas  City  v.  O'Connor,  82 
Mo.  App.  655,  660,  Ellison,  J.,  ex- 
pressed the  opinion  that,  as  a  spe- 
cial tax  against  abutting  property 


is  based  and  sustained  on  the  idea 
that  the  work  for  which  the  tax 
is  laid  is  an  improvement  of  the 
property,  sprinkling  to  keep  down 
the  dust,  while  good  for  the  com- 
fort of  the  inhabitants,  "is  too  in- 
tangible to  be  denominated  an  im- 
provement of  the  property." 

To  same  effect  Pettit  v.  Duke,  10 
Utah,   311,   37   Pac.   568. 

For  an  exhaustive  collection  of 
authorities  upon  this  question  see 
note  to  Stevens  v.  Port  Huron 
(149  Mich.  536),  reported  in  12 
Am.  &  Eng.  Ann.  Cas.  611,  and 
note  to  McAIlen  v.  Hamblin  (129 
la.  329),  reported  in  6  Am.  &  Eng. 
Ann.  Cas.  980. 

26.  Relnken  v.  Fuehring,  130 
Ind.  382,  30  N.  E.  414,  15  L.  R.  A. 
624,   30  Am.   St.  Rep.  247. 

27.  Appeal  of  Hunter,  71  Conn. 
189,  41  Atl.  557;  Ryder's  Estate  v. 
Alton,  175  111.  94,  51  N.  E.  8'21; 
Payne  v.  South  Springfield,  161 
111.  285,  44  N.  E.  10.5;  Mason  v. 
Chicago,  178  111.  499,  53  N.  E. 
354;  Allen  v.  Silvers,  22  Ind.  491; 
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drains,**  and  local  sewer  pipes.**  And  while  a  system  of 
sewers  constructed  to  relieve  the  congested  condition  of 
an  existing  system  may  benefit  all  the  property  of  the  mu- 
nicipality, still  if  it  will  specially  enhance  the  property  in 
the  particular  locality  in  which  it  is  made,  it  is  a  local  im- 
provement and  may  be  paid  for  by  assessment;^**  The 
mere  fact  that  a  sewer  drains  surface  water  from  the 
street  in  front  of  abutting  lots,  does  not  alter  its  charac- 
ter as  a  local  sewer.' ^  But,  ordinarily,  special  assess- 
ments cannot  be  exacted  for  the  construction  and  main- 


Hall  V.  Street  Com'rs,  177  Mass. 
434,  59  N.  E.  68;  Peck  t.  Grand 
Rapids,  125  Mich.  416,  84  N.  W. 
614. 

A  sewage  system  In  certain 
streets  and  a  sewage  pumping  sta- 
tion, held  a  local  improveipent. 
Fisher  v.  Chicago,  213  111.  268, 
72  N.  E.  680. 

Right  to  levy  a  surface  tax  on 
a  drainage  district  for  the  pur- 
pose of  defraying  the  expense  of 
running  and  maintaining  engines 
which  constitute  a  part  of  a  sew- 
age system  denied  as  an  assess- 
ment McClosky  V.  Chamberlin, 
37  N.  J.  L.   (8  Vroom.)   388. 

While  a  system  of  rtelief  sewers 
to  convey  surface  water  from  cel- 
lars confined  to  a  part  of  a  munic- 
ipality may  be  a  benefit  to  all  the 
city  if  It  will  enhance  specially 
the  property  adjacent  to  which  it 
Is  made,  it  Is  local  and  may  be 
constructed  by  assessment.  North- 
western University  v.  Wilmette, 
230  111.  80,  82  N.  E.  615. 

28.  Peake  v.  New  Orleans,  139 
U.  S.  342,  11  Sup.  Ct.  541,  35  L. 
Ed.  131;  San  Diego  v.  Linda 
Vista  Irrigation  District,  108  Cal. 
189,  41  Pac.  291,  35  L.  R.  A.  33; 
McChesney  v.  Hyde  Park,  151  111. 


634,  37  N.  B.  858;  Hatch,  Hol- 
brook  &  Co.  v.  Pottawattamie 
County,  43  la.  442;  Davidson  v. 
New  Orleans,  34  La.  Ann.  170. 

29.  Cone  v.  Hartford,  28  Conn. 
363;  Hungerford  v.  Hartford,  39 
Conn.  279. 

See  Chapter  31,  Sewers  and 
Drains,  §  1421  et  seg.  ante,  vol.  4. 

A  special  sewer  pipe  laid  by  a 
city  to  carry  off  surface  water 
from  a  pond  if  not  laid  for  the 
purpose  of  draining  abutting  lots 
is  not  a  local  sewer.  Toledo  v. 
Brown,  2  Ohio  N.  P.  45.  And  so 
the  fact  that  an  abutting  owner 
secretly  connects  his  lots  with  a 
sewer  pipe  laid  by  the  city  for 
the  drainage  of  a  pond  and  not 
for  the  drainage  of  abutting  lots 
does  not  constitute  such  sewer  a 
local  sewer  within  the  meaning 
of  a  law  exempting  abutting  lots 
from  assessment  for  local-  sewer- 
age. Toledo  V.  Brown,  2  Ohio  N. 
P.   45. 

30.  Northwestern  University  v. 
Wilmette,  230  111.  80,  82  N.  E. 
615. 

31.  Cincinnati  v.  Standard 
Wagon  Co.,  1  Ohio  N.  P.  387,  3 
Ohio  S.  &  C.  PI.  Dec.  79. 
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tenance  of  sewers  that  drain  the  entire  community  or 
large  areas,^^  as  for  example,  those  under  some  charters 
denominated  public  as  disfnguished  from  district,  joint 
district  and  private  sewers.^* 

Mere  power  to  improve  and  construct  streets  and  as- 
sess therefor,  it  has  been  held,  does  not  include  power 
to  construct  sewers,  even  though  located  in  the  street, 
and  assess  abutting  land  therefor.^*  Thus  a  grant  of 
power  to  a  park  board  to  assess  for  "improving  any 
boulevard,  highway,  driveway  or  street,"  does  not  au- 
thorize an  assessment  for  sewers  and  water  mains  to 
supply  sewer  and  water  service  to  residents  on  a  boule- 
vard.^' Likewise,  a  board  of  health  cannot,  under  power 
to  abate  nuisances,  enter  upon  the  construction  of  a 
permanent  improvemenf,  such  as  a  sewer,  upon  such  a 
scale  as  to  bring  it  within  the  definition  of  "public 
works,"  and  assess  the  cost  against  abutting  property.*® 
But  while  a  municipality  cannot  construct  a  sewer  for 
general  purposes  under  the  guise  of  a  street  improve- 
ment and  include  the  cost  thereof  in  the  assessment  for 
the  improvement  of  the  street,  still  if  a  sewer  is  con- 
structed incidental  to  and  in  connection  with  a  street 
for  the  sole  purpose  of  carrying  off  surface  water,  and 
is  essential  to  the  proper  construction  and  preservation 
of  the  street,  it  has  been  held,  the  cost  thereof  may  be 
included  in  the  assessment  for  the  improvement  of  the 
street.*''^ 

The  insufficiency  of  a  sewer  outlet  provided  for  in  an 
ordinance  does  not  affect  the  validity  of  an  assessment 

32.  Allen  v.  Lebanon,  146  Ind.      Minn.  451,  27  N.  W.  596;   Mauch 
125,  44  N.  E.  1003;   Sears  v.  Bos-      Chunk  v.  Shortz,  61  Pa.  St.  399. 
ton,  173 'Mass.  350,  53  N.  B.  876.  35.     West  Chicago  Park  Comrs. 

33.  §§   1425,   1426   ante,  vol.   4.      v.   Baldwin,  162  111.   87,   44  N.  B. 
Public  sewer  defined.     Shumate      404. 

V.  Heman,  181  U.  S.  402,  21  Sup.  36.     Haag  v.  Mt.  Vernon,  58  N. 

Ct.   645,   45  L.  Ed.  916,  922,  aff'g  Y.  S.  581,  41  App.  Div.  366. 

Heman  v.  Allen,  156  Mo.  534,   57  37.     Gates  v.  Grand  Rapids,  134 

S.   W.   559;    State  v.  Wilder,  217  Mich.  96,  95  N.  W.  998,  10  Det. 

Mo.  £01,"ll6  S.  W.  1087.  Leg.  N.   402. 
-  34.    fclay    V.  Grand  Raplda,  60 
5  McQ.  i 
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for  the  sewer.^*  Nor  does  tlie  fact  that  no  outlet  at  all 
is  provided.^"  Nor  does  the  fact  that  the  nmnicipal  cor- 
poration had  violated  the  law  by  polluting  a  stream  with 
sewage.*"  Nor  does  the  fact  that  other  sewers  are  con- 
nected with  the  one  upon  which  the  assessment  is  laid, 
unless  it  is  shown  that  it  is  thereby  rendered  less  bene- 
ficial to  the  complainant's  lands. *^ 

The  discretion  of  municipal  authorities,  empowered  to 
construct  sewers  and  assess  the  cost  thereof  against  spe- 
cially benefited  property,  relative  to  the  size  and  kind 
of  the  sewer  is  very  broad.*^  The  grant  of  power  to 
construct  sewers  and  assess  therefor,  vests  the  municipal 
council  with  authority  within  its  discretion  to  cause  it 
to  be  constructed  with  any  and  all  appurtenances  essen- 
'  tial  to  its  usefulness  or  completion  as  a  whole,  such  as 
manholes,  subsoil  drains,  flushing  tanks,  outlets,  connec- 
tions, and  service  pipes ;  in  brief,  all  that  necessarily  con- 
duce to  and  render  it  servicable,  beneficial,  and  lasting 
for  the  purpose  for  which  it  is  constructed.*^  Lots  may 
be  assessed  for  the  construction  of  a  sewer  with  which 
they  have  no  immediate  connection,  and  subsequently  as- 
sessed for  sewers  forming  a  connection  with  the  for- 
mer.** 

38.  Bickerdike  v.  Chicago,  185  Massachusetts.    Gray  v.  Boston, 
111.  280,  56  N.  E.  1096.  139  Mass.  328,  31  N.  E.  734. 

39.  Payne  v.  South  Springfield,  Minnesota.  Sherwood  v.  Duluth, 
161   111.   2.85,   44   N.   B.   105.     See  40  Minn.  22,  41  N.  W.  234. 

also,  A.kers  v.  Kolkmeyer,  97  Mo.  Missouri.    Kansas  City  v.  Rich- 

App.  520,  Jl   S.  W.  536.  ards,  34  Mo.  App.  521. 

40.  Cleneay    v.    Norwood,    137  43.     Boyce    v.    Tuhey,    163    Ind. 
Fed.  962.  202,   70  N.   E.   531. 

41.  Helnroth  v.  Kochersperger,  Proper     manholes     and     catch 
173  111.  205,  50  N.  E.  171.  basins   may  be   included   as   part 

42.  Colorado.  Hildreth  v.  Long-  of   the   sewer    in    the   assessment 
mont,   47  Colo.   79,   105   Pac.   107.  even  though  they  drain  the  street 

Delaware.    Murphy  v.  Wilming-  as  well  as  the  property.    Andre  t. 

tori,    6    Houst.    108,    22    Am.    St  Burlington,  141  la.  65,  117  N.  W. 

Rep.  345.  1082. 

Illinois.    Drpxel  v.  Lake,  127  111.  44.     Snydacker    v.    West    Ham- 

54,  20  N.  E.  38.  mond,  225  111.  154,  80  N.  E    93. 
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Sewer  assessments  must  be  made  to  correspond  with 
the  benefits  accruing  to  the  property.*"  An  assessment 
to  pay  the  cost  of  a  sewer  is  valid,  it  has  been  held,  al- 
though made  before  land  or  the  right-of-way  therefor 
has  been  acquired.*®  Hence,  such  an  assessment  cannot 
be  resisted  on  the  ground  that  at  the  time  of  the  passage 
of  the  ordinance  authorizing  the  improvement  and  of  the 
making  of  the  assessment,  no  right  was  had  to  construct 
the  sewer  on  or  through  the  lands  of  other  corporate 
bodies,  for  such  right  may  be  obtained  afterwards.*'^ 

Under  power  to  construct  sewers  in  its  streets  and 
assess  abutting  property  therefor,  a  city  may  build  a 
sewer  in  a  street  under  the  control  of  a  turnpike  com- 
pany and  assess  abutting  property  therefor,  where  it  has 
the  consent  of  the  turnpike  company  to  make  the  im- 
provement.** 

§  2038.     Same — reconstructing  or  repairing. 
Under  the  usual  grant  of  power  when  once  construct- 

The  fact  that  a  corner  lot  has  the  objector's  property,  but  by  a 
been  assessed  for  a  sewer  in  one  consideration  of  all  tbe  circum- 
adjoinlng  street  does  not  exempt  stances  and  conditions  of  the  en- 
It  from  assessment  for  a  sewer  in  tire  territory  affected.  Washburn 
the  other  street.  McGarvey  v.  v.  Chicago,  198  111.  506,  64  N.  E. 
Swan,   17  Wyo.   120,   96  Pac.   697.  1064, 

45.    Illinois.  Walker  v.  Aurora,  The  fact  that  land' Is  rendered 

140  111.  402,  29  N.  E.  741;   Spring-  more   healthy  may  be  considered 

field  V.  Sale,  127  111.  359,  20  N.  E.  as  a  betterment.     BealS  y.  Erook- 

86.  line,   174   Mass.   1,   54  N.   E.   339. 

Massachusetts.     Beals  v.  Brook-  46.    Allen   v.    Chicago,    176    111. 

line,   174   Mass.   1,   54,  N.   E.   339.  113,    52   N.   E.    33;    Maywood   Co. 

Missouri.     Heman  v.  Allen,  156  v.  Maywood,  140  111.  216,  29  N.  E. 

Mo.  534,  57  S.  W.  559.  704;    Cochran  v.  Park  Ridge,  138 

New      Jersey.       McClosky      v.  111.    295,    27    N.    E.    939;    Re    Mc- 

Chamberlain,  37  N.  J.  L.  388.  Gown,  18  Hun  (N.  Y.)  434;  People 

Ohio.    McMakin  v.  Cincinnati,  7  v.  Rochester,  5  Lans  (N.  Y.)  142; 

Ohio  N.  P.  203,  1  Ohio,  S.  &  C.  PI.  Bishop  v.  Tripp,  15  R.  I.  466,  8  Atl. 

Dec.  141.  692. 

Unreasonable     ordinance.     An  47.    Hyde    Park   v.    Borden,   94 

objection  that  an  ordinance  pro-  111.  26. 

viding  for   the   construction   of  a  48.    Lewis   v.    Schmidt,   19   Ky. 

sewer  is  unreasonable  is  not  to  be  L.  Rep.  1315,  43  S.  W.  433. 

considered  alone  by  its  effect  upon  See  §  2034  ante. 
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ed,  special  assessments,  it  has  been  held,  cannot  be  levied 
to  pay  for  reconstructing  or  repairing  a  sewer,  even 
though  additional  benefits  thereby  accrue.*®  And  this 
is  so  notwithstanding  the  original  construction  was  paid 
for  by  the  municipality.''*  On  the  other  hand  a  new 
sewer  may  be  constructed,  it  has  been  held,  at  the  ex- 
pense of  property  owners  when  one  previously  con- 
structed has  become  inadequate.'^  And  this  is  true  be- 
cause the  power  to  impose  special  assessments  is  a  con- 
tinuing power  and  not  exhausted  when  one  sewer  is 
built,  but  if  it  ceases  to  conduct  the  sewage  a  new  one 
may  be  built.''* 


49.  Erie  v.  RusseU,  148  Pa.  384. 
23  Atl.  1102;  Philadelphia  v. 
Meighan,  27  Pa.  Super.  Ct.  160. 

50.  Appeal  of  Williamsport, 
187  Pa.  St.  565,  41  Atl.  476,  43 
Wkly.  Notes  Cas.  141. 

51.  Denise  v.  Pairport,  32  N. 
Y.  S.  97,  11  Misc.  Rep.  199,  65  N. 
Y.  St.  Rep.  154. 

52.  McKevitt  v.  Hoboken,  45 
N.   J.  L.  482. 

Reconstruction  —  new  sewer. 
The  fact  that  a  property  owner 
has  constructed  a  private  sewer 
with  or  without  the  city's  con- 
sent, does  not  relieve  him  of  lia- 
bility to  pay  an  assessment  for  a 
sewer  built  by  the  city.  Re  Board 
St.,  9  Kulp.    (Pa.)    37. 

A  sewer  constructed  in  a  street, 
on  the  opposite  side  of  which  is 
an  old  dilapidated,  useless  sewer 
unconnected  with  the  former,  is  a 
new  sewer.  Hall  v.  Street  Com'rs, 
177  Mass.  434,  59  N.  E.  68. 

Although  lands  have  been  as- 
sessed for  an  old  sewer  they  may 
again  be  assessed  for  the  construc- 
tion of  a  sewer  as  a  necessary  and 
proper  outlet  to  the  old  one.  Bay- 
onne  v.  Morris,  61  N.  J.  U  127,  38 


Atl".  819,  aff'd  in  Morris  v.  Bay- 
onne,  62  N.  J.  L.  385,  41  AU.  924. 

Where  a  city  in  good  faith  con- 
structed a  sewer  system  accord- 
ing to  plans  of  a  sanitary  engineer 
of  high  standing,  it  was  held  not 
chargeable  with  the  cost  of  ad- 
ditional or  substituted  improve- 
ments made  necessary  by  the 
growth  of  the  city.  Shannon  v. 
Omaha.  73  Neb.  507,  103  N.  W. 
53,   106   N.   W.    592. 

Where  a  sewer  ceases  to  con- 
duct sewage  to  its  outlet  and 
causes  a  nuisance,  an  assessment 
for  a  new  sewer  may  be  made. 
McKevitt  V.  Hoboken,  45  N.  J.  L. 
(16  Vroom.)    482. 

Property  owners  assessed  for 
building  a  sewer  in  a  street  while 
not  subject  to  another  assessment 
for  a  new  sewer  in  the  same 
street  are  liable  to  an  assessment 
for  taking  up  and  .rebuildiTio-  the 
old  sewer.  Fiacre  v.  Jersey  City, 
34  N.  J.  L.    (5   Vroom.)    277. 

When  a  nine-inch  sewer  laid  at 
a  depth  of  eight  feet  is  insuf- 
ficient, the  laying  of  a  fifteen-inch 
sewer  ten  feet  deep  constitutes  a 
new  sewer  and   may  be  assessed 
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§  2039.     Lighting  plant. 

Power  to  tax  for  local  improvements  only,  does  not 
authorize  assessments  for  the  construction  of  a  lighting 
plant  to  furnish  light  to  the  entire  community,^^  nor  for 
electric  light  towers  for  the  purpose  of  lighting  the  city.^* 
In  Illinois  so  much  of  an  electric  lighting  system  as  re- 
lates to  the  placing  and  erection  of  poles,  conductors, 
lamps,  and  the  like,  are  treated  as  local  improvements,, 
but  not  the  power  house  or  generator  plant  and  appli- 
ances,"' 

§  2040.     Waterwotks — water  pipes. 

On  the  theory  that  it  is  a  general,  as  distinguished 
from  a  local,  improvement,  under  power  to  charge  prop- 
erty for  local  improvements  only,  special  assessments 
cannot  be  levied  for  the  construction  of  a  plant  to  sup- 
ply water  to  the  municipal  corporation  and  its  inhabi- 
tants;^® Nor  usually  for  the  laying  of  water  pipes,  con- 
stituting a  part  of  the  general  system."^     In  brief,  as 


for.  Denise  v.  Falrport,  32  N.  Y. 
S.  97,  11  Misc.  Rep.  199. 

May  assess  for  rebuilding  sewer. 
State  V.  Jersey  City,  34  N.  J.  L. 
277. 

Special  assessment  for  a  sewer 
constructed  in  parts  of  two  sewer 
districts  sustained.  Cincinnati  v. 
Honnlgfort,  1  Ohio,  S.  &  C.  P.  Dec. 
563,  32  Wkly.  Law  Bui.  32. 

Special  assessment  for  exten- 
sion of  sewer  sustained.  Cleve- 
land V.  Yonkers,  4  N.  Y.  S.  84, 
51  Hun  644,  22  N.  Y.  St.  Rep. 
863. 

53.  Ewart  v.  Western  Springs, 
180  111.  318,  320,  54  N.  B.  478. 

Examine  Mitchell  v.  Negaunee, 
113  Mich.  359,  71  N.  W.  646,  38 
L.  R.  A.  157,  68  Am.  St.  Rep. 
468. 

54.  Putnam  v.  Grand  Rapids, 
58   Mich.   416,  25   N.  W.   330. 


55.  Ewart  v.  Western  Springs, 
180  111.  318,  54  N.  E.  478,  cited  in 
§  1797  ante,  vol.  4,  where  the  rea- 
soning of  the  judgment  is  fully 
set  forth. 

56.  McChesney  v.  Hyde  Park, 
151  111.  634,  37  N.  E.  858. 

A  waterworks  plant  for  fire  and 
other  general  purposes,  other  than 
pipes  and  such  portion  of  the 
plant  as  is  local  in  character  and 
of  special  benefit  to  particular 
property,  is  not  a  local  improve- 
men  for  which  a  special  assess- 
ment may  be  made.  Morgan  Park 
v.  Wiswall,  155  111.  262,  40  N.  B. 
611;  Farnham  on  Waters  and 
Wdter  Rights,  p.  747  et  seq.  See 
also,  Hewes  v.  Glos,  170  111.  436, 
48  N.  B.  922;  Rlsley  v.  Utlca,  179 
Fed.  875. 

57.  Parsons  v.  District  of  Co- 
lumbia, 170  U.  S.  45,  18  Sup.  Ct. 
621,  42  L.  Ed.  943. 
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treated  in  a  prior  volume,  waterworks,  considered  as  a 
whole,  do  not  constitute  a  local  improvement  for  which 
special  assessments  may  be  imposed.'^ 

So  far  as  the  construction  of  a  system  of  waterworks 
is  concerned,  the  usual  judicial  view  is  that  there  is  a 
distinction  between  the  staadpipe,  reseryoir,  pumping 
apparatus  and  buildings,  and  the  pipes  which  convey 
the  water  along  particular  streets  for  distribution  to  the 
inhabitants.  The  latter  constitute  "local  improve- 
ment" for  which  special  assessment  may  be  made,''® 
while  the  former  do  not,  but  are  improvements  of  a  gen- 
eral nature,  beneficial  alike  to  all  the  inhabitants,  do  not 
enhance  the  value  of  real  property  in  any  particular 
locality,  and  must  be  paid  for  by  general  taxation.** 

The  laying  of  water-mains  in  a  street  for  the  dis'tribu- 
tion  of  water  for  the  use  of  the  inhabitants,  is  a  local 
improvement  for  which  a  special  assessment  may  be 
made.®^    Likewise,  a  municipal  corporation  may  be  au- 


58.  §  1796  ante,  vol.  4. 

59.  Harts  v.  People,  171  111. 
458,  49  N.  B.  538;  Hewes  v.  Glos, 

170  111.  436,  48  N.  E.  922. 

60.  Ewart  v.  Western  Springs, 
180  111.  318,  54  N.  E.  478;  Hughes 
V.  Momence,  164  111.  16,  45  N.  E. 
302.     See   also,   Harts   v.    People, 

171  111.  458,  49  N.  E.  538;  CNell 
V.  People,  166  111.  561,  46  N.  E. 
1096. 

61.  Illinois.  Ewart  v.  Western 
Springs,  180  111.  318,  54  N.  E.  478; 
Hewes  v.  Glos,  170  111.  436,  48 
N.  E.  922,  modifying  Glos  T. 
Hewes,  69  111.  App.  75. 

Minnesota., _Sta,te  v.  Lewis  Co., 
72  Minn.  87,'  75  N.  W.  108,  42  L. 
R.  A.  639. 

Pennsylvania.  Philadelphia  v. 
Union  Burial  Ground  Socy.,  178 
Pa.  St.  533,  36  Atl.  172,  36  U  R. 
A.  263;  Allentown  v.  Henry,  73 
Pa.   St.   404. 


Washington.  Vreeland  v.  Ta- 
coma,  48  Wash.  625,  94  Pac.  192; 
Smith  V.  Seattle,  25  Wash.  300,  65 
Pac.  612. 

Viiited  States.  Parsons  v.  Dis- 
trict of  Columbia,  170  U.  S.  45, 
18  Sup.  Ct.  521,  42  L.  Ed.  943; 
Parnham,  Waters  and  Water 
Rights,  p.  745  et  seq. 

Contra.  Doughton  v.  Camden, 
72  N.  J.  L,.  451,  63  Atl.  170,  3  L. 
R.  A.  (N.  S.)  817,  111  Am.  St. 
Rep.  680. 

Assessment  for  water  pipes. 
"Of  these  (water  pipes  in  streets) 
it  has  been  said  that  'the  benefits 
are  local,  as  the  use  of  the  water 
must  necessarily  be  mos.tly  re- 
stricted to  the  benefit  of  the  prop- 
erty on  those  lines,  both  for  do- 
mestic purposes  and  the  extin- 
guishment of  fires.  The  effect  of 
supplying  those  streets  with  water 
is   to   enhance  the   value   of  the 
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thorized  to  impose  special  assessments  to  pay  for  water 
connections  made  between  the  mains  and  adjoining 
property.®^ 

§  2041.     Parks  and  market  places. 

The  legislature  may  authorize  the  imposition  by  munic- 
ipal corporations  of  spocial  assessments  or  taxes  to 


dwelling-houses  thereon.  The 
maintenance  of  the  pipes  and  the 
supplying  of  water  are  necessar- 
ily a  continuing  expense,'  and  for 
these  reasons  the  assessment  of 
the  cost  upon  adjacent  property 
Is  within  the  general  principle  of 
local  assessments."  2  Cooley,  Taxa- 
tion (3rd  Ed.),  p.  1177. 

Where  a  municipal  corporation 
is  not  expressly  empowered  to  im- 
pose special  assessments  for  water 
mains,  and  It  is  expressly  author- 
ized to  levy  special  assessments 
for  other  kinds  of  improvements, 
which  negatives  any  idea  of  an 
Implied  authority,  it  cannot  make 
such  an  assessment.  Lee  v.  Mel- 
lette, 15  S.  D.  586,  90  N.  W.  855. 

An  assessment  is  not  necessar- 
ily invalidated  by  reason  of  the 
fact  that  it  exceeds  the  actual  cost 
of  the  construction  or  laying  of 
the  water  main  in  question.  Bat- 
terman  v.  New  York,  73  N.  T.  S. 
44,   65   App.   Div.   576. 

Especially  where  the  assessment 
is  authorized  to  be,  and  is,  levied 
partly  to  keep  the  system  In  ef- 
ficient repair.  Parsons  v.  District 
of  Columbia,  170  U.  S.  45,  18  Sup. 
Ct.   521,   42   L.   Ed.   943. 

Water  rates  assessments  are 
not  invalid  because  Imposed  an- 
nually, the  special  benefit  Is  the 
maintenance  of  the  pipes  and  the 
supplying  of  water  to  the   prop- 


erty. Batterman  v.  New  York,  73 
N.  Y.  S.  44,  65  App.  Div.  576. 

The  fact  that  a  city  furnishes 
water  to  its  inhabitants  at  a  profit 
does  not  put  it  on  a  level  with  a 
private  company,  and  does  not  af- 
fect its  right  to  impose  special 
assessments  for  the  payment  of 
the  mains.  Smith  v.  Seattle,  25 
Wash.  300,  65  Pac.  612. 

Under  a  law  authorizing  water 
pipes  to  be  laid  in  the  streets  at 
the  expense  of  the  property 
owners,  a  public  road  In  a  rural 
part  of  the  city  was  held  to  be 
a  street.  Philadelphia  v.  McCal- 
mont,  6  Phlla.  (Pa.)  543. 

Special  tax  to  raise  the  cost 
of  water  rents,  denied.  Squire  v. 
Cartwright,  22  N.  Y.  S.  899,  67 
Hun,  218,  51  N.  Y.  St.  Rep.  356. 

Cost  of  public  wells  and 
cisterns,  held  could  be  levied  as 
special  tax  against  property 
owners  under  particular  law. 
Louisville  V.  Osborne,  10  Bush. 
(Ky.)   226. 

62.  Palmer  v.  Danville,  154  111. 
156,  38  N.  E.  1067;  Donovan  v. 
Oswego,  86  N.  Y.  S.  155,  90  App. 
Div.  397.  See  also,  Windsor  v. 
Canada  Southern  R.  Co.,  20  Ont. 
App.  388;  but  see,  Landon  v.  Syra- 
cuse, 46  N.  Y.  S.  1053,  19  App, 
Div.  41,  aff'd  In  163  N.  Y.  562,  57 
N.  E.  1114. 
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cover  tlie  expense  of  laying  out  parks.^^  "While  a  pub- 
lic park  is,  to  some  extent,  a  general  benefit  to  the  whole 
city,  it  is  also,  as  a  general  rule,  a  special  benefit  to  the 
locality  or  part  of  the  city  in  which  it  is  established," 
and  to  the  extent  of  such  special  benefits  property  may 
be  assessed.**  But  a  municipality,  it  has  been  adjudged, 
has  no  power  to  improve  property  held  and  used  by  it 
for  market  purposes  at  the  expense  of  abutters.*® 

§  2042.     Miscellaneous  objects. 

Authority  to  make  local  improvements  by  special  as- 
sessments does  not  include  the  widening  of  a  navigable 
stream  within  the  municipal  area  for  the  benefit  of  com- 
merce ;  **  nor  the  filling  up  of  a  lot  that  had  been  de- 


63.  Arkansas.  Matthews  v. 
•Klmban,   70   Ark.    451,   66    S.   W. 

651,  69  S.  W.  647. 

Massachusetts.  Brlggs  v.  Whit- 
ney, 159  Mass.  97,  34  N.  E.  179; 
Holt  V.  Somervllle,  127  Mass.  408. 

Missouri.  Corrigan  v.  Kansas 
City,  211  Mo.  608,  111  S.  W.  115; 
Kansas  City  v.  Bacon,  147  Mo. 
259,  48  S.  W.  860.  See  State  v. 
Lefflngwell,   54   Mo.   458." 

NehrasTca.  Hart  v.  Omaha,  74 
Neb.  836,  105  N.  W.  546. 

Vnited  States.  Wilson  v.  Lam- 
bert, 168  U.  S.  611,  18  Sup.  Ct. 
217,  42  Li.  Ed.  599.  ■ 

Parks  defined  §  1153  ante,  vol.  3. 

64.  State  v.  District  Court,  75 
Minn.  292,  77  N.  W.  968. 

Parks.  Special  assessments  on 
landowners  in  a  district  to  open 
and  maintain  park,  denied.  State 
V.  Lefflngwell,  54  Mo.  45S. 

Land  dedicated  to  park  purpose, 
held  to  be  public  grounds  owned 
by  the  city  within  the  meaning 
of  an  ordinance  exempting  them 
from  special  assessment.    Bennett 


V  Seibert,  10  Ind.  App.  369,  35  N. 
B.   35,   37  N.  E.  1071. 

Park  improvements.  Cost  of 
graveling  parks  cannot  be  assessed 
as  special  assessments.  Bennett 
V.  Seibert,  10  Ind.  App.  369,  35 
N.  E.  35,  37  N.  E.  1071. 

Where  a  city  had  been  donated 
land  for  a  park  and  also  an 
eighty-foot  strip  of  ground  sur- 
rounding the  park  to  be  used, 
maintained,  and  kept  in  good  re- 
pair at  the  expense  of  the  city  as 
a  highway,  held  it  could  not' as- 
sess adjoining  property  for  a  side- 
walk or  any  other  street  improve- 
ments made  thereon.  Browne  v. 
Palmer,  66  Neb.  287,  92  N.  W. 
315. 

65.  Ft.  Wayne  v.  Shoaff,  106 
Ind.  66,  5  N.  E.  403. 

66.  Chicago  v.  Law,  144  111. 
569,  33  N.  E.  855. 

Waterway.  Authority  to  make 
special  assessments  for  street  con- 
struction cannot  be  applied  to  a 
water  way  in  a  lake  running  be- 
tween water  lots  into  the  bay. 
Heed  y.  Erie,  79  Pa.  St.  346. 
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clared  a  nuisance ;  *''  nor  for  tlie  expense  of  operating  a 
pumping  plant  for  drainage  purposes;  ®*  nor  for  the 
purpose  of  general  education  as  in  the  erection  of  pub- 
lic school  buildings;  ^*  nor,  for  the  construction  of  public 
or  municipal  buildings  as  a  court  house ; ''°  nor  for  the 
erection  of  a  railroad,  bridge;  ''^  nor  for  the  purpose  of 
defraying  the  expense  of  removing  garbage  from  speci- 
fied lotsJ^ 


3.      PEOPEHTY   SUBJECT    TO   ASSESSMENT. 

§  2043.     Necessity  of  benefit  to  property  by  improve- 
ment. 

As  stated  in  a  prior  section,^*  the  principle  underly- 
ing an  assessment  for  improvements  is  that  the  property 


67.  Charleston  v.  "Werner,  38 
S.  C.  488,  17  S.  E.  33,  37  Am.  St. 
Rep.  776. 

But  see  5  904,  pp.  1931  and  1932, 
ante,  vol.  3. 

68.  Hewes  v.  Gloss,  170  111. 
436,  48  N.  E.  922;  Hughes  v. 
Momence,  163  111.  535,  45  N.  B. 
300;  Morgan  Park  v.  Wlswall,  155 
111.  262,  40  N.  B.  611;  Moran  v. 
Thompson,  20  Wash.  525,  56  ■  Pac. 
29. 

69.  Vanover  v.  Davis,  27  Ga. 
354;  Public  Schools  v.  Allegheny 
County  Com'rs,  20  Md.  449. 

70.  Adams  County  v.  Quincy, 
130  111.  566,  22  N.  E.  624,  6  L.  R. 
A.  155;  McLean  County  v.  Bloom- 
ington,   106   111.   209. 

71.  Blaomington  v.  Chicago  & 
Alton  R.  R.  Co.,  134  111.  451,  26 
N.  B.  366. 

72.  Trephagan  v.  South  Omaha, 
69  Neb.  577,  96  N.  "W.  248,  111  Am. 
St.  Rep.  570. 

Authority  to  construct  and 
maintain     drains     and     pumping 


works  for   drainage   purposes  by 

special  assessments,  held  consti- 
tutional under  a  constitutional 
provision  authorizing  the  legisla- 
ture to  provide  for  the  organiza- 
tion of  drainage  districts,  and 
vests  the  corporate  authorities 
with  power  to  construct  and 
maintain  drains  by  special  assess- 
jnents.  McChesney  v.  Hyde  Park, 
151  111.  634,  37  N.  E.  858,  aff'g  28 
N.  B.  1102;  Hyde  Park  v.  Spencer, 
118  111.  446,  8  N.  E.  846;  Rich  v. 
Chicago,  152  111.  18,  38  N.  E.  255. 

Authority  to  construct  and 
maintain  drains  and  pumping 
works  for  drainage  purposes  by 
means  of  special  assessments, 
held  insufficient  to  sustain  a  spe- 
cial assessment  to  defray  the  cost 
of  operation  of  pumping  works. 
The  court  was  of  the  opinion  that 
operation  is  different  from  main- 
tenance. McChesney  v.  Hyde  Park, 
151  111.  634,  37  N.  B.  858. 

73.     I  2018  ante. 
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will  be  directly  benefited  and  enhanced  in  value  to  the 
extent  of  the  assessment.  In  theory  no  assessment  can 
be  lawfully  made  on  property  not  to  be  actually  bene- 
fited by  the  improvement,  and  an  assessment  obviously 
in  excess  of  any  possible  enhancement  in  value,  cannot 
be  valid,'^*  at  least  as  to  such  excess/" 

While  it  is  true  that  municipal  authorities,  acting 
within  the  terms  of  their  charter  or  statutory  power,  and 
not  fraudulently,  may  exercise  a  very  broad  discretion 
in  determiniag  what  property  is  specially  benefited  by 
an  improvement,''^  still  as  mentioned  above,  the  ftmda- 


74.  Arkansas.  Board  of  Im- 
provement V.  Offenhauser,  84  Ark. 
257,  105  S.  W.  265. 

California.  Taylor  v.  Palmer,  31 
Cal.  240;  Re  Market  Street,  49 
Cal.  546. 

Illinois.  Wright  v.  Chicago,  46 
111.  44;  McChesney  v.  Hyde  Park 
(111.),  28  N.  E.  1102. 

Kentucky.  Broadway  Baptist 
Church  V.  McAtee,  8  Bush.  (Ky.) 
508,   8  Am.   Rep.   480. 

Maryland.  Baltimore  v.  Moore, 
6  Har.  &  J.  (Md.)  375;  Burns  v. 
Baltimore,  48  Md.  198. 

Michigan.  Grand  Rapids  School 
Furniture  Co.  v.  Grand  Rapids,  92 
Mich.  564,  52  N.  W.  1028. 

New  Jersey.  Reynolds  y.  Pat- 
erson,  48  N.  J.  L.  (19  Vroom.) 
435,  5  Atl.  896;  Morris  v.  Bayonne, 
53  N.  J.  L.  (24  Vroom.)  299^  21 
Atl.  453. 

New  York.  Re  Anthony  Ave., 
95  N.  Y.  S.  77,  46  Misc.  Rep.  525- 
People  V.  Brooklyn,  23  Barb.  (N. 
Y.)  166;  Dasey  v.  Skinner,  11  N. 
Y.  S.  821,  57  Hun,  593,  11  N.  Y.  S. 
823,  57  Hun,  593. 

Ohio.  Bowles  v.  Blddinger  Free 
^rnpike  Co.,  6  Ohio   Deq,  871, 


Benefits  illustrated.  Ithasbeen 
said  that  the  apportionment  of 
taxes  for  street  improvements  is 
not  governed  by  the  advantage  or 
disadvantage  to  any  one  person 
■within  the  tax  district  but  by 
benefits  to  the  district  as  a  whole, 
hence  on  this  basis  property  may 
be  assessed  which  derives  no 
benefits  from  the  improvement. 
However,  the  principle  cannot  be 
so  extended  as  to  lay  on  prop- 
erty not  benefited  a  tax  exceeding 
its  value,  since  this  would  be 
spoliation  or  confiscation,  not 
taxation.  Preston  v.  Rudd,  84  Ky. 
150,  7  Ky.  L.  Rep.  806. 

If  the  assessment  is  unifom  on 
all  abutters,  the  fact  that  some 
are  not  actually  benefited  by  rea- 
son of  some  particular  use  made 
of  his  lot  because  of  the  improve- 
ment, is  immaterial.  Northern  I. 
R.  Co.  V.  Connelly,  10  Ohio  St. 
159. 

75.  i    2018    ante. 

76.  Arkansas.  Kirst  v.  Street 
Improvement  District,  86  Ark.  1, 
109  S.  W.  526. 

Illinois.  Sanitary  Dist.  v.  Joliet, 
189  111.  270,  59  N.  E.  566. 
Michigan.      Powers    v.     Grand 
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mental  theory  that  must  be  adhered  to  in  imposing  spe- 
cial assessments  on  property,  and  from  which  alone  the 
right  is  derived  to  impose  such  assessments,  is  (hat  such 
property  derives  a  benefit  from  such  improvement  com- 
mensurate with  the  amount  of  the  assessment  imposed 
upon  iV 


Rapids.   98   Mich.   393,   57   N.   W. 
250. 

Missouri.  Prior  v.  Bueliler,  etc. 
Const.  Co.,  170  Mo.  439,  71  S.  W. 
205;  Kansas  City  v.  Baird,  98  Mo. 
215,  11  S.  W.  243,  562. 

New  York.  Stevenson  v.  New 
York,  1  Hun,  51,  3  Thomp.  &  C. 
133. 

Ohio.  Coates  v.  Norwood,  16 
Ohio  Cir.  Ct.  196,  9   0.  C.  D.  78. 

Wisconsin.  Oilman  v.  Milwau- 
kee,  55   Wis.   328,   13  N.   W.   266. 

77.  Alatama.  Huntsville  v. 
Madison  County,  166  Ala.  389 
(1910),  52  So.  326. 

Arkansas.  Kansas  City,  etc.  R. 
Co.  V.  Water  Works  Improvement 
Dist,  68  Ark.  376,  59   S.  W.  248. 

California.  Re  Market  St.,  49 
Cal.  546;  Taylor  v.  Palmer,  31  Cal. 
240. 

Colorado.  Denver  v.  Kennedy, 
33  Colo.  80,  80  Pac.  122,  467. 

Connecticut.      Park  City  Yacht 
'  Club  V.   Bridgeport,  81  Conn.   76, 
70  AO.   631. 

Georgia.  Atlanta  v.  Hanleln, 
101  Ga.  697,  29  S.  E.  14. 

Illinois.  Lawrenceville  v.  Hen- 
nessey, 244  111.  464,  91  N.  B.  670; 
River  Forest  v.  Chicago,  etc.  Ele- 
vated R.  Co.,  244  111.  480,  91  N.  B. 
682;  River  Forest  v.  Chicago,  etc. 
R.  Co.,  197  III.  344,  64  N.  E.  364; 
McFarlane  v.  Chicago,  185  111.  242, 
57  N.  B.  12;  Chicago  v.  Adcock, 
168  III.  221,  48  N.  E.  155;  Illinois 


Cent  R.  Co.  v.  Decatur,  154  111. 
173,  38  N.  B.  626;  Wright  v. 
Chicago,  46  111.  44;  Greely  v.  Peo- 
ple, 60  111.  19. 

Indiana.  Adams  v.  Shelbyville, 
154  Ind.  467,  57  N.  B.  114,  49  L. 
R.  A.   797,   77  Am.   St.   Rep.   484. 

Kentucky.  Owensboro  v.  Swee- 
ney, 129  Ky.  607,  33  Ky.  L.  Rep. 
823,  930,  111  S.  W.  364,  18  L..  R. 
A.  (N.  S.)  181;  McCormack  v. 
Henderson,  33  Ky.  L.  Rep.  854,  111 
S.  W.  368;  Louisville  v.  Bitzer,  115 
Ky.  359,  24  Ky.  L.  Rep.  2263,  73 
S.  W.  1115,  61  L.  R.  A.  434; 
Washle  v.  Nehan,  97  Ky.  351,  41 
S.  W.  1040;  Broadway  Baptist 
Church  V.  McAtee,  8  Bush.^  (Ky.) 
508,   8   Am.   Rep.   480. 

Maryland.     Burns  v.  Baltimore, 

48  Md.   198. 

Massachusetts.  Corcoran  v. 
Cambridge,  199  Mass.  5,  85  N.  E. 
155,  18  L.  R.  A.  (N.  S.)  187;  White 
V.  Gove,  183  Mass.  333,  67  N.  E. 
359;  Stark  v.  Boston,  180,  Mass. 
293,  62  N.  B.  375;  Dexter  v.  Bos- 
ton, 176  Mass.  247,  57  N.  E.  379, 
79  Am.  St.  Rep.  306;  Boston  v. 
BostoS,  etc.  R.  Co.,  170  Mass.  95, 

49  N.  E.  95. 

Michigan.  Detroit  v.  Chapin, 
112  Mich.  588,  71  N.  W.  149,  42 
L.  R.  A.  638,  4  Det.  Leg.  N.  114. 

New  Jersey.  Lehigh  Valley  R. 
Co.  V.  Dover,  80  N.  J.  L.  63,  76 
Atl.  450;  Essen  v.  Cape  May,  77 
N.   J.   L.   361,   72   Atl.   49;    Resell  , 
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However,  it  has  been  held  that  where  a  municipal  cor- 
poration is  authorized  to  make  an  improvement  in  a  cer- 
tain district  and  assess  the  cost  on  all  the  real  estate  in 
the  district,  the  fact  that  a  particular  piece  of  property 
therein  receives  no  benefit  from  the  improvement  is  no 
reason  for  not  enforcing  the  assessment  against  such 
property.'*    The  legislature  of  the  state,  it  is  held,  has 


V.  Neptune  City,  68  N.  J.  L.  509, 
53  Atl.  199;  Frevert,  v.  Bayonne, 
63  N.  J.  L.  202,  42  Atl.  773;  State 
V.  Bayonne,  53  N.  J.  L.  299,  21 
Atl.  453;  Reynolds  v.  Paterson,  48 
N.  J.  L.  435,  5  Atl.  896. 

New  York.  Re  Anthony  Ave., 
109  N.  Y.  S.  1123,  124  App.  Div.. 
940;  Re  East  136tli  St.,  HI  N.^  Y. 
S.  916,  127  App.  Div.  672;  People 
V.  Brooklyn,  23  Barb.  (N.  Y.)  166. 

Ohio.  Walsh  v.  Barron,  61 
Ohio  St.  15.  55  N.  E.  164,  76  Am. 
St.  Rep.  354;  Dodsworth  v.  Cin- 
cinnati, 18  Ohio  Cir.  Ct.  288,  10 
O.  C.  D.  177. 

Pennsylvania.  Boyd  v.  Wilkins- 
burg  Borough,  183  Pa.  St.  198,  38 
Atl.  592. 

Vermont.  Durkee  v.  Barre,  81 
Vt.  530,  71  Atl.  819. 

Wisconsin.  Eiermann  v.  Mil- 
waukee, 142  Wis.  606,  126  N.  W. 
53,  27  L.  R.  A.  (N.  S.)  1085. 

Canada.  Sutherland-Imes  Co.  v. 
Roney  Twp.,  30  Can.  Sup.  Ct.  495. 

"Special  benefits"  are  such 
peculiar  benefits  as  the  owner  ol 
land  receives  from  local  infprove- 
ments  over  and  above  the  ordinary 
benefits  which  he  receives  as  one 
of  the  community;  and  special 
assessments  cannot  be  levied  ex- 
cept in  proportion  to  such  special 
benefits  conferred  upon  the  prop- 
erty. Durkee  v.  Barre,  81  Vt.  530, 
71  Aa  819. 


The  power  of  assessment  Is  "a 
power  to  tax  specific  property 
founded  upon  the  benefit  supposed 
to  be  derived  by  the  property 
itself  from  the  expenditure  of  the 
tax  in  its  immediate  vicinity. 
Hence,  property  not  benefited  by 
the  improvement  cannot  be  sub- 
jected to  the  burden  imposed  for 
that  purpose."  Taylor  v.  Palmer, 
31  Cal.  240,  254. 

An  assessment  against  a  rail- 
road right  of  way  was  upheld 
although  the  property  used  as  a 
right  of  way  would  not  be  bene- 
fited, but  when  used  for  any  other 
purpose  it  would  be.  Seattle  v. 
Seattle,  etc.R.  Co.,  50  Wash.  132, 
96  Pac.  958. 

78.  Iowa.  Chicago,  M.  &  St.  P. 
Ry.  Co.  V.  PhiUips,  111  Iowa,  377, 
82  N.  W.  787. 

Kentucky.  Pearson  v.  Zable,  78 
Ky.  170. 

Massachusetts.  Nickerson  v. 
Boston,  131  Mass.  306. 

Missouri.  "McQuiddy  v.  Smith, 
67  Mo.  App.  205. 

2few  York.  J.  ft  A.  McKechnie 
Brewing  Co.  v.  Canandaigua,  44 
N.  Y.  S.  317,  15  App.  Div.  139, 
317,  aff'd  in  162  N.  Y.  631,  57  N. 
E.  1113. 

Ohio.  Northern  Indiana  R.  Co. 
V.  Connelly,  10,  Ohio  St.  159;  West- 
enhaver  v.  Hoytsvllle,  28  Ohio  Cir, 
Ct.  357. 
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power  to  direct  that  tlie  cost  of  local  improvements  may 
be  assessed  on  all  the  property  in  a  specified  district  or 
locality  without  regard  to  the  question  of  special  bene- 
fits.'^^  And  according  to  some  decisions,  under  particu- 
lar laws,  it  seems  that  special  assessments  or  taxes  may 
be  imposed  for  local  improvements  regardless  of  the 
question  of  special  benefits  to  the  property  charged.*" 
The  particular  statute  or  charter  must  be  consulted 
to  determine  what  property  may  be  assessed  for  local 
improvement,  and  any  proceeding,  by  ordinance  or 
otherwise,  assuming  to  assess  property  other  than  that 
contemplated  therein,  is  invalid.*^  And  such  authority 
will  not  be  extended  by  constmiction.** 


Wisconsin.  Lisbon  Ave.  Land 
Co.  V.  Lake,  134  Wis.  470,  113  N. 
W.  1099. 

79.  J.  &  A.  McKechnie  Brewing 
Co.  V.  Canandaigua,  162  N.  Y.  631, 
57  N.  B.  H13. 

80.  Dewey  v.  Des  Moines,  101 
Iowa,  416,  70  N.  W.  605,  rev'd  on 
another  point  in  173  U.  S.  193,  19 
Sup.  Ct.  379,  43  L.  Ed.  665.  See 
also,  Chicago,  M.  &  St.  P.  Ry. 
Co.,  Ill  Iowa,  377,  82  N.  W.  787. 

Where  the  assessor  has  de- 
termined upon  the  district  for 
the  assessment  for  a  sewer,  it 
must  be  considered  that  the  prop- 
erty therein  will  be  benefited. 
People  T.  Reis,  96  N.  Y.  S.  597, 
109  App.  Div.  748. 

In  Kentucl<y  it  has  been  held 
that  if  the  city  has  decided  upon 
the  area  to  be  assessed  for  an 
improvement  an  owner  may  be 
compelled  to  pay  his  assessment 
unless  it  appears  that  the  burden 
amounts  to  spoliation  on  account 
of  the  absence  of  benefit  and  pub- 
lic need.  Preston  v.  Rudd,  84  Ky. 
150,  7  Ky.  L.  Rep.  806. 

Owner  may  be  compelled  to  pay 


assessment  for  street  Improve- 
ment, although  his  property  is  not 
benefited,  unless  the  cost  equals 
or  exceeds  the  value  of  the  prop- 
erty. Otter  V.  Barber  Asphalt 
Pav.  Co.,  29  Ky.  L.  Rep.  1157,  96 
S.  W.  862. 

'*81.  Spokane  Falls  v.  Browne, 
3  Wash.  84,  27  Pac.  1077;  Re  Scott, 
26  Up.  Can.  Q.  B.  32;  Re  Scott, 
26  Up.  Can.  Q.  B.  36. 

82.  Re  Third  Ave.,  54  Wash. 
460,  103  Pac.  807. 

It  has  been  held  that  land 
within  a  district  assessed  for 
local  improvements  which  Is  not 
benefited  by  the  improvement  is 
not  thereby  exempt  from  taxation. 
Pearson  v.  Zable,  7&  Ky.  170; 
Conner  v.  Cincinnati,  11  Ohio  Cir. 
Ct.  336,  5  Ohio  C.  D.  199. 

Whether  or  not  land  Is  in 
bulk  or  city  lots  within  the  mean- 
ing of  a  statute  concerning  the 
assessment  of  land  in  bulk  and 
in  city  lots,  must  be  determined 
not  alone  from  the  recorded  plats, 
but  also  with  regard  to  the  size 
of  lots  generally  within  the  city 
or  neighborhood.     If  it  is  not  of 
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Under  various  laws  these  propositions  have  been  de- 
termined judicially:  Whether  property  is  assessable  de- 
pends upon  the  circumstances  and  conditions  at  the  time 
the  work  was  done;  that  is,  when  the  improvement  was 
made.*^  An  assessment  for  benefits  is  so  far  in  the  na- 
ture of  a  tax  that  only  property  subject  to  taxation  may 
be  assessed.®*  The  patticul^r  use  to  which  the  land  in 
question  is  put  has  no  relation  to  levying  special  taxes 
or  assessments  thereon.*^  Fixed  and  permanent  build- 
ings upon  land  fori^  a  part  of  it,  and  hence,  in  assessing 
its  value  for  purposes  of  taxation  they  should  be  esti- 
mated.®^ In  the  absence  of  special  provision,  assess- 
ments are  levied  against  the  corpus  of  real  property 
and  not  against  the  title  or  titles  by  which  it  is  held.®'^ 


such  size  generally  It  must  be  re- 
garded as  in  bulk.  Bailey  v. 
Zanesville,  20  Ohio  Cir.  Ct.  236, 
11  Ohio  Cir.  Dec.  20. 

Fixtures  and  equipments  in  a 
street  owned  and  used  by  a  pub- 
lic service  company  under  its 
franchise,  is  not  subject  to  assess- 
ment for  improvements.  Re  West 
Farms  Road,  95  N.  Y.  S.  894,  47 
Misc.  Rep.  216;  Re  Anthony  Ave., 
95  N.  Y.  S.  77,  46  Misc.  Rep.  525, 
aff'd  in  109  N.  Y.  S.  1123,  124  App. 
Div.  940. 

Gas  pipes,  poles  and  wires. 
Under  a  charter  authorizing  "lots 
and  parcels  of  land"  to  be  assessed 
the  assessment  of  the  mains  and 
pipes  of  gas  light  companies  and 
the  poles  and  wires  of  telegraph 
and  telephone  companies  is  un- 
authorized. Elwood  V.  Rochester, 
48  Hun  (N.  Y.),  102,  6  N.  Y.  St. 
Rep.   132. 

83.  Philadelphia  v.  Gorgas,  180 
Pa.  St.  296,  36  Atl.  S68;  Allegheny 
City  V.  King,  18  Pa.  Super.  Ct.  182. 

84.  Lowe  v.  Board  of  Com'rs, 
84  Ind.  553. 


85.  The  fact  that  the  property 
Is  a  part  of  a  river  bed  will  not 
exempt  it  from  the  assessment. 
Powers  V.  Grand  Rapids,  98  Mich. 
393,  57  N.  W.  250. 

Assessment  must  be  on  land. 
Beecher  v.  Detroit,  92  Mich.  268, 
52  N.  W.  731. 

Wharf  property,  held  liable. 
Boeres  v.  Strader,  13  Ohio  Dec. 
414,  1  Cin.  Rep.  57. 

86.  Primm  v.  Belleville,  59  HI. 
142. 

In  widening  street,  buildings 
need  not  be  considered  in  assess- 
ing benefits.    Re  Piper,  32  Cal.  530. 

87.  St.  Bernard  v.  Kemper,  60 
Ohio  St.  244,  54  N.  B.  267,  45  L. 
R.  A.  662. 

Reversioner  can  not  be  assessed. 
Newark  v.  Edwards,  34  N.  J.  L. 
(5   Vroom.)    523. 

A  perpetual  lessee  with  priv- 
ilege of  purchase,  held  to  be  an 
owner.  Clements  v.  Norwood,  2 
Ohio  N.  P.  274,  32  Wkly.  Law 
Bui.  201. 

A  right  of  way  over  land  abut- 
ting on  a  street  by  virtue  of  mu- 
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Change  of  title  of  land  between  an  assessment  and  a  re- 
assessment will  not  exempt  such  land.^^ 

§  2044.     Same — general  or  special  benefits. 

As  frequently  and  variously  expressed  herein  assess- 
ments for  improvements  are  sustained  on  the  ground 
that  the  property  assessed  is  specially  benefited  by  the 
improvement  to  the  extent  of  the  assessment  over  and 
above  the  general  benefit  accruing  to  the  property  in  the 
municipal  area  generally.®^  Consequently  in  determin- 
ing whether  property  is  subject  to  assessment  as  being 
specially  benefited  by  an  improvement  the  judicial  opin- 
ions often  assert  that  only  the  benefits  derived  by  it  in 
excess  of  those  derived  by  the  property  throughout  the 
municipality  generally  can  be  considered,  ^^  and  that 
nothing  is  to  be  regarded  a  benefit  which  does  not  en- 
hance the  value  of  the  property  in  question.®^    But  the 


nicipal  license  cannot  be  assessed. 
Warren  Borough  v.  Pleasant 
Bridge  Co.,  16  Pa.  Co.  Ct.  Rep.  44. 

88.  Butler  v.  Toledo,  5  Ohio 
St.   225. 

89.  §§  2018,  2043  ante. 

90.  Indiana.  Quill  v.  Indian- 
apolis, 124  ind.  292,  23  N.  B.  788, 
7  L.  R.  A.  681;  Becker  v.  Balti- 
more, etc.  R.  Co.,  17  Ind.  App. 
324,  46  N.  B.  685. 

Massachusetts.  Stark  v.  Bos- 
ton, 180  Mass.  293,  62  N.  E.  375; 
Lincoln  v.  Board  of  St.  Com'rs, 
176  Mass.  210,  57  N.  E.  356;  Sears 
V.  Street  Com'rs,  173  Mass.  350, 
53  N.  E.  876. 

Missouri.  Re  North  Terrace 
Park,  147  Mo'.  259,  48  S.  W.  860; 
Kansas  City  v.  Ward,  134  Mo. 
172,  35  S.  W.  600;  Smith  v.  St. 
Joseph,  122  Mo.  643,  27  S.  W.  344. 

Neio  Jersey.  State  v.  West 
Hoboken,  51  N.  J.  L.  (22  Vroom.) 
267,  17  Atl.  110. 


Pennsylvania.  Re  Grant  St.,  17 
Pa.  Super.  Ct.  459;  Re  Atlantic 
Ave.,  14  Pa.  Super.  Ct.  117. 

Texas.  Kettle  v.  Dallas,  35 
Tex.  Civ.  App.  632,  80  S.  W.  874. 

91.  Hildreth  v.  Liongmont,  47 
Colo.  79,  105  Pac.  107;  Friedenwald 
V.  Baltimore,  74  Md.  116,  21  Atl. 
555.    See  §  2045  post. 

The  benefit  must  be  particular 
or  special  to  the  property  bur- 
dened with  the  expense  of  the 
improvement,  as  distinguished 
from  general  benefit  in  the  public. 
Mock  V.  Muncie,  9  Ind.  App.  536, 
37  N.  E.  281;  Crawford's  Estate 
14  Phila.   (Pa.)    323. 

Special  and  general  benefits 
illustrated.  Assessing  the  cost 
of  a  viaduct  against  the  property 
in  the  district,  is  not  objectionable 
as  authorizing  assessments  with- 
out regard  to  benefits.  Denver  v. 
Kennedy,  33  Colo.  80,  80  Pac.  122. 

Where,  as  is  usually  the  case, 


4384 


MiTNICIPAI.  COEPOEATIONS. 


§2045 


fact  that  other  property  in  the  corporate  limits  or  all 
prop^erty  along  the  same  street,  will  be  to  a  greater  or 
less  extent  specially  benefited  by  the  improvement  "wiU 
not  have  the  effect  of  depriving  assessed  property  of 
its  character  of  specially  benefited  property.®^ 

§  2045.     Same — character  and  extent. 

Future  and  indirect  benefits  accruing  to  property 
from  an  improvement  may  be  considered  since  perma- 
nent improvements  are  not  made  solely  with  reference  to 
presfent  conditions,"*  but  speculative  or  conjectural  hene- 


a  sidewalk  Is  an  appendage  to  the 
abutting  property,  essential  to  its 
beneficial  use,  its  entire  cost  ol 
construction  may  be  assessed  upon 
such  abutting  property,  but  if  not 
an  appendant  to  the  property  and 
it  is  built  for  the  accommodation 
of  the  general  public,  a  special 
assessment  for  its  cost  must  be 
limited  to  the  special  benefits  con- 
ferred. Lehigh  Valley  R.  Co.  v. 
Dover,  80  N.  J.  L.  63,  76  Atl.  450. 

The  mere  fact  that  a  street  Is 
so  improved  that  a  street  railway 
seeks  to  extend  its  line  thereon 
may  well  be  considered  as  an  ele- 
ment of  special  benefit  to  the 
neighboring  property.  Re  Har- 
vard Ave.,  47  Wash.  535,  92  Pac. 
410. 

The  fact  that  an  avenue  is  part 
of  a  local  park  system  does  not 
prevent  its  constituting  a  local 
improvement  in  itself  from  which 
property  fronting  thereon  may 
derive  special  benefits.  Re  Beech- 
wood  Ave.,  194  Pa.  St.  86,  45  Atl, 
127. 

The  defense  that  an  assessment 
for  a  water  main  is  in  fact  for  a 
conduit  In  the  street  used  to  con- 
duct water  into  the  city,  and  tiie 


owner  of  the  assessed  property 
has  been  denied  the  privilege  of 
tapping  the  same  to  supply  his 
property  with  water,  will  not  de- 
feat the  assessment.  Ramsey 
County  v.  Lewis,  72  Minn.  87,  75 
N.  W.  108,  42  L.  R.  A.  639. 

92.  Mock  V.  Munlce,  9  Ind.  App. 
536,  37  N.  E.  281;  Blair^v.  Charles- 
ton, 43  W.  Va.  62,  26  s!  B.  341,  35 
L.I  R.  A.  852,  64  Am.  St.  Rep. 
837;  Sears  v.  Street  Com'rs,  180 
Mass.  274,  62  N.  E.  397,  62  L.  R. 
A.  144. 

93.  Permanent  improvements 
"are  for  the  future  as  well  as  the 
present,  and  benefits  to  be  derived 
therefrom  should  be  estimated  ac- 
cordingly. Even  though  a  drain 
may  not  be  required  for  a  par- 
ticular parcel  of  land,  the  fact  that 
It  4s  necessary  to  and  improves 
that  surrounding  may  work  an 
indirect  benefit  to  it  in  the  way 
of  accessibility,  convenience  and 
sanitary  improvements."  Minne- 
apolis, etc.  R.  Co.  V.  Lindquist,  119 
Iowa,  144,  146,  147,  93  N.  W.  103; 
See  Kansas  City  v.  Balrd,  98  Mo. 
215,  11  S.  W.  243,  a  condemnation 
proceeding. 
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fits  cannot.'*  The  fact  that  property  will  receive  no 
present  benefit  in  the  sense  of  actual  use  of  the  improve- 
ment will  not  defeat  the  assessment  if  benefits  are  sure 
to  be  realized  in  a  reasonable  time  in  the  future.'®    The 


94.  Bridgeport  v.  New  York, 
etc.  R.  Co.,  36  Conn.  255,  4  Am. 
Rep.  63;  East  St.  Louis  v.  Illinois 
Cent.  B.  Co.,  238  111.  296,  303,  87 
N.  E.  407;  Holdom  v.  Chicago, 
169  111.  109,  111,  48  N.  E.  164; 
Rich  V.  Cliicago,  152  111.  18,  38  N. 
B.  255;  Priedenwald  v.  Baltimore, 
74  Md.  116,  21  Atl.  555;  Kellogg  y. 
Elizabeth,  40  N.  J.  L.  274,  276, 
holding  that  "mere  speculative 
benefits  are  not,  in  reality,  bene- 
fits," citing  Re  Drainage  Commis- 
sioners, 39  N.  J.  L.  433. 

Contra.  McKee  Land,  etc.  Co. 
V.  Swlkehard,  51  N.  T.  S.  399,  23 
Misc.  Rep.  21,  aff'd  In  McKee 
Land,  etc.  Co.  v.  Williams,  71  N. 
Y.  S.  1141,  63  App.  Div.  553,  173 
N.  Y.  630,  66  N.  E.  1112. 

95.  Illinois.  Hutt  v.  Chicago, 
132  111.  352,  23  N.  B.  1010. 

Iowa.  Bennett  v.  Emmetsburg, 
138  Iowa,  67,  115  N.  E.  582. 

Massachusetts.  Downer  v.  Bos- 
ton, 7  Cush.   (Mass.)   277. 

New  York.  Re  Whitlock  Ave., 
64  N.  Y.  S.  717,  51  App.  Dlv.  436; 
Re  New  York,  3  Wend.  (N.  Y.) 
452. 

Washington.  Stewart  v.  Che- 
halls,  53  Wash.  213,  101  Pac.  841; 
Re  Westlake  Ave.,  40  Wash.  144, 
82  Pac.  279. 

Wisconsin.  Dickson  v.  Racine, 
66  Wis.  306,  27  N.  W.  58. 

The  value  of  the  potential  use 
may  be  considered.  Appeal  of 
Hunter,  71  Conn.  189,  41  Atl.  557. 

Property    used    for    farm    pur- 
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poses  may  be  assessed  for  water 
pipes  laid  in  the  street,  although 
it  derives  no  present  benefit  there- 
from, if  its  value  is  increased  for 
any  purpose  for  which  it  may  be 
adapted.  Clark  v.  Chicago,  166 
111.  84,  46  N.  E.  730. 

The  fact  that  a  lot  does  not 
need  to  be  drained  by  a  storm 
sewer  and  In  this  way  will  not 
be  benefited  by  the  construction ' 
of  such  sewer,  does  not  necessarily 
show  that  it  should  not  be  assessed 
therefor,  as  the  indirect  and  future 
benefit  accruing  to  it  by  reason 
of  the  benefit  to  surrounding  prop- 
erty, will  support  an  assessment. 
Hildreath  v.  Longmont,  47  Colo. 
79,  105  Paa  107;  Minneapolis,  etc. 
R.  Co.  V.  Lindquist,  119  Iowa,  144, 
93  N.  W.  103. 

To  be  assessed  for  a  sewer 
property  must  be  presently  bene- 
fited or  be  assured  of  a  future  use. 
Lawrencevllle  v.  Hennessey,  244 
111.  464,  91  N.  B.  670. 

Remote  benefits.  A  statute 
showing  the  legislature's  deter- 
mination that  benefit  from  an  im- 
provement Is  immediate  enough 
to  authorize  a  special  assessment 
therefor,  will  not  be  declared  In- 
valid because  of  the  remoteness 
of  such  benefit.  Sears  v.  Street 
Com'rs,  180  Mass.  274.  62  N.  E. 
397,  62  L.  R.  A.  144. 

Immediate  benefit.  Under  au- 
thority to  assess  for  a  sewer 
property  "Immediately  benefited 
thereby,"  lots  on  a  street  cannot 
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benefits  to  be  considered,  it  has  been  said,  must  be  only 
those  arising  from  the  present  improvement;  and  pros- 
pective benefits  arising  from  improvements  that  may  be 
made  but  which  are  not  provided  for,  are  not  sufficient 
to  support  an  assessment.®* 

Whether  property  has  been  specially  benefited  by  an 
improvement  is  generally  regarded  a  question  of  fact  de- 
pending on  the  circumstances  in  each  case.®'  The  dis- 
tance the  property  is  situated  from  the  improvement 
may  be  considered.**    In  determining  whether  property 


be  assessed  for  a  sewer  constructed 
on  another  street,  access  to  which 
Is  precluded  by  intervening  pri- 
vate property.  People  v.  Kings- 
ton, 65  N.  Y.  S.  590,  53  App.  Div. 
E8. 

96.  Holdom  v.  Chicago,  169  111. 
109,  48  N.  B.  164. 

97.  Hart  v.  Omaha,  74  Neb. 
836,  839,  840,  105  N.  W.  546,  de- 
clining to  say,  as  a  matter  of  law, 
that,  because  property  is  three- 
fcurths  of  a  mile  from  the  im- 
provement it  receives  no  special 
benefit  therefrom,  "and  inferen- 
tially,  that  the  assessment  thereof 
for  the  purpose  stated  amounts  to 
fraud,  gross  injustice  or  mistake." 

The  court  cannot  say  as  a  mat- 
ter of  law  that  land  situated  3200 
feet  from  a  street  improvement 
will  not  be  benefited  thereby. 
Mock  V.  Munice,  9  Ind.  App.  536. 
S7  N.  E.   281. 

Unplatted  land  lying  more  than 
three  hundred  feet  from  an  im- 
provement is  not  deemed  to  be 
specially  benefited  thereby  and 
cannot  be  assessed.  McGrew  v. 
Kansas  City,  64  Kan.  61,  67  Pac. 
438. 

98.  Hart  v.  Omaha,  74  Neb. 
836,  839,  840,  105  N.  W.  546,  sug- 


gesting whether  distance  might 
not  be  so  great  as  to  enable  the 
court  to  say,  as  a  matter  of  law, 
the  property  was  not  specially 
benefited. 

Whether  a  lot  is  in  need  of 
local  artificial  drainage  must  be 
determined  from  the  facts  and 
circumstances  and  surroundings 
at  the  time  the  assessment:  is 
made.  Cincinnati  v.  Hess,  19 
Oiio  Clr.  Ct.  252,  10  0.  C.  D.  479. 

Where  a  city  uses  a  street  as 
a  dump  for  waste  matter  thereby 
depreciating  the  value  of  adjoin- 
ing property,  it  cannot  make  use 
of  such  fact  in  estimating  the 
benefits  to  the  property  by  an  in- 
crease in  its  value  caused  by  an 
improvement  of  the  street.  Kum- 
mer  v.  Cincinnati,  27  Ohio  Cir. 
Ct.  683. 

House  on  another  street.  Where 
houses  fronting  on  one  street 
were  built  with  the  basement 
story  extending  back  towards 
another  street  which  was  made 
use  of,  an  Improvement  of  the 
latter  street  was  of  some  benefit 
to  the  property.  Johnson  v..  Ta- 
coma,  41  Wash.  51,  82  Pac.  1092. 

Where  property  depreciated  in 
market    value    Immediately    after 
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has  been  benefited  the  question  is  whether  the  market 
value  of  the  property  has  been  increased  by  the  improve- 
ment,'® and  it  is  not  confined  to  benefits  conferred  for 
the  particular  use  to  which  it  is  being  devoted  at  the 
time.^  However,  such  particular,  use,  it  is  held,  may  be 
considered.*  Property  may  derive  a  special  benefit  from 
the  construction  of  a  sewer  forming  part  of  a  general 


the  improvement  of  a  street,, the 
fact  that  owners  of  property  on 
Buch  street  could  not  sell  their 
property  for  any  more  after  the 
improvement  than  before,  does  not 
show  that  it  was  not  benefited  by 
the  improvement.  Berger  v.  Co- 
lumbus, 27  Ohio  Cir.  Ct.  812. 

Courthouse  building  and  lot 
owned  and  used  by  county  held 
not  benefited  by  the  improvement 
of  an  abutting  street.  Huntsville 
V.  Madison  County,  166  Ala.  389, 
52  So.  326. 

Property  abutting  on  a  private 
canal  may  be  subject  to  assess- 
ment for  the  improvement  of  a 
public  canal  with  which  the 
private  canal  connects.  People  v. 
Buffalo,  107  N.  Y,  S.  689,  57  Misc. 
Rep.    10. 

Completion  of  service.  Where 
arrangements  have  been  made  by 
a  city  to  extend  its  water  system 
to  every  part  of  a  sewer,  the 
benefits  to  property  from  the 
sewer  may  be  estimated  upon  the 
basis  of  a  complete  water  serv- 
ice. Reed  v.  Cedar  Rapids,  136 
Iowa,  191,  111  N.  W.  1013. 

The  fact  that  a  sewer  is  con- 
structed to  prevent  the  pollution 
of  a  stream  to  the  injury  of  the 
public  health  does  not  make  it 
a  sewer  for  the  protection  of  the 
public  health  in  the  sense  that  It 
should  be  paid  for  by  the  city  In- 


stead of  by  assessment.  Stewart 
Co.  V.  Flint,  147  Mich.  697,  111 
N.  W.  352,  14  Det  Leg.  N.  55. 

A  sewer  may  be  of  some  benefit 
to  property  though  no  water  mains 
are  in  the  street.  Walker  v. 
Aurora,  140  111.  402,  29  N.  E.  741. 

Actual  increase  in  value  of  the 
property  resulting  from  the  im- 
provement Is  not  the  limitation. 
Rolph  V.  Fargo,  7  N.  D.  640,  76  N. 
W.  242,  42  L..  R.  A.  646. 

Where  property  is  included  In 
an  assessment  district  it  is  prima 
facie  benefited  by  the  improve- 
ment. Matthews  v.  Kimball,  70 
Ark.  451,  66  S.  W.  651,  69  S.  W. 
547. 

99.  Chicago  Union  Traction  Co. 
V.  Chicago,  204  111.  363,  68  N.  E. 
519;  Chicago  Union  Traction  Co. 
V.  Chicago,  207  111.  607,  69  N.  E. 
803;  Chicago  v.  Marsh,  238  111. 
254,  87  N.  E.  319. 

1.  Chicago  Union  Traction  Co. 
V.  Chicago,  215  111.  410,  74  N.  E. 
449;  Chicago  Union  Traction  Co. 
V.  Chicago,  207  111.  544,  69  N.  E. 
849;  State  v.  District  Court,  68 
Minn.  242,  71  N.  W.  27. 

2.  Kankakee  Stone,  etc.  Co.  v. 
Kankakee,  128  111.  173,  20  N.  E. 
670;  Cook  v.  Slocum,  27  Minn.  509, 
8  N.  W.  755;  People  y.  Syracuse, 
63  N.  Y.  291;  Re  Westlake  Ave., 
40  Wash.  144,  82  Pac.  279. 
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sewer  system.'  So,  the  benefit  accruing  to  property  by 
reason  of  the  greater  facility  with  which  fire  protection 
can  be  afforded  it,  is  proper  for  considering  benefits  de- 
rived from  the  paving  of  a  street.* 

The  improved  sanitary  condition  of  surrounding 
property,  made  more  healthful  by  the  construction  of  a 
sewer,  may  be  considered  in  determining  the  benefits  to 
a  lot  from  such  sewer.^  If  a  sewer  takes  surface  water 
from  a  lot  more  speedily  than  it  was  removed  before, 
that  fact  may  be  considered  as  a  benefit.^  In  opening 
or  extending  a  street  it  is  proper  to  consider  the  benefit 
accruing  to  property  from  fronting  on  a  street  that  is 
a  thoroughfare.'' 

Under  a  statute  creating  a  corporation  to  build  a 
railroad  passenger  station  and  requiring  the  extension 
of  streets  and  widening  of  one  to  accommodate  the  public 
in  the  use  of  the  station,  benefits  accruing  to  land  by 
reason  of  the  construction  of  the  station  by  the  corpora- 
tion may  be  considered  as  well  as  those  derived  from 
widening  and  extending  the  streets,  and  such  does  not 
invalidate  the  statute.* 

3.  (yOonnell  v.  First  Parish,  R.  A.  434;  Nevln  v.  Roach,  86  Ky. 
204  Mass.  118,  90  N.  B.  580.  492,   9  Ky.  L.  Rep.   819,  5   S.  W. 

4.  Chicago  Union  Traction  Co.  546;  Ludlow  v.  Cincinnati  South- 
V.  Chicago,  202  111.  576,  67  N.  E.  em  R.  Co.,  78  Ky.  357,  1  Ky.  L. 
333.  Rep.  105. 

Arbitrary  assessment.   An  ordl-  5.    Beals  T.  Brookllne,  174  Mass. 

nance  requiring  the  assessment  of  1,  54  N.  E.  339. 
a   specified   amount   on   benefited         6.    Beals  v.  Brookllne,  174  Mass. 

property      -without      regard      to  1,  54  N.  E.  339. 
whether  the  property  is  benefited         7.     Re  Whitlock  Ave.,  64  N.  Y. 

to  that  extent,  Is  Invalid,  and  the  S.   717,   51  App.  Dlv.   436,   appeal 

assessment  thereunder   cannot  be  dismissed  In  103  N.  Y.  606,  57  N. 

made.     Greeley  v.  People,  60  111.  E.  1117;  Re  Grant  Ave.,  70  N.  Y. 

19.  S.   1045,   34   Misc.   Rep.   724,   affd 

In   Kentucky  it  is  held  that  it  78  N.  Y.  S.  737,  76  App.  Div.  87, 

is  not  essential  to  the  validity  of  175  N.  Y.  509,  67  N.  B.  1083;   Re 

an  assessment  that  any  actual  en-  Townsend   Ave.,    175   N.    Y.    508, 

hancement  in  value  of  the  prop-  67  N.  B.  1086. 
erty,  or  other  pecuniary  benefit  to         8.     Sears  v.  Street  Com'rs,  180 

the  owner  be  shown.     Louisville  Mass.  274,  62  N.  E.  397,  62  L.  R. 

V.  Bitzer,  115  Ky.  359,  73   S.  W.  A.  144. 
1115,   24  Ky.  L.  Rep.  2263,  61  L. 
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§  2046.     Same — effect  of  like  existing  improvement. 

Should  property  be  not  in  fact  benefited  by  an  im- 
provement by  reason  of  the  existence  of  a  like  or  similar 
improvement  from  which  the  property  derives  all  the 
benefit  of  the  kind  necessary  to  its  use  and  enjoyment, 
usually  it  is  not  subject  to  assessment  for  the  later  im- 
provement.® For  example,  where  a  corner  lot  receives 
adequate  water  supply  from  pipes  laid  in  one  adjoining 
street  it  cannot  be  assessed  for  the  laying  of  pipes  in 
the  other  adjoining  street  from  which  it  would  receive 
no  benefits.^"  So,  under  a  charter  providing  that  those 
whose  premises  connect  with  a  common  sewer  or  who 
receive  benefit  thereby  for  draining  their  premises  shall 
each  be  assessed  his  just  share  towards  the  expense  of 
laying  or  constructing  such  sever,  a  landowner  who  has 
been  assessed  for  the  construction  of  such  a  sewer  can- 
not be  assessed  for  the  expense  of  changes  therein  made 
necessary  by  the  fact  that  a  new  sewer  is  to  be  connected 
with  it." 


9.  Illinois.  McChesney  v.  Chi- 
cago, 213  III.  592,  73  N.  E,  368. 

New  YorTc.  People  v.  Buffalo,  36 
N.  Y.  S.  191,  86  Hun,  618. 

Ohio.  Wewell  v.  Cincinnati,  45 
Ohio  St.  407,  15  N.  E.  196;  Miller 
V.  Toledo,  7  Ohio  N.  P.  477,  5 
Ohio  S.  &  C.  P.  Dec.  162. 

Pennsylvania.  Re  Williams  St., 
13  Pa.  Super.  Ct.  266,  10  Kulp, 
131;  Reading  v.  Shepp,  13  Pa.  Co. 
Ct.  634.  But  see  Michener  v. 
Philadelphia,  118  Pa.  535,  12  A,tl. 
174. 

Washington.  Johnson  v.  Ta- 
coma,  41  Wash.  51,  82  Pac.  1092. 

10.  McChesney  v.  Chicago,  213 
111.  592,  73  N.  E.  368;  Baker  v. 
Gartslde,  86  Pa.  St.  498. 

11.  Boyden  v.  Brattleboro,  65 
Vt.  504,  27  Atl.  164. 

Sewers.  If  a  lot  has  connec- 
tioji  with  a  sewer  which  supplies 


its  needs  In  full.  It  cannot  he 
assessed  for  the  construction  of 
another  sewer.  Sheedy  v.  Chi- 
cago, 221  111.  Ill,  77  N.  B.  539. 

If,  in  the  construction  of  a  gen- 
eral ^  sewerage  system,  a  city 
changes  or  destroys  old  sewers 
which  adequately  drained  certain 
property,  such  property  cannot  be 
assessed  for  the  cost  of  the  new 
system.  Potter  v.  Norwood,  21 
Ohio  Cir.  Ct.  461,  12  Ohio  Cir. 
Dec.  146. 

Property  (in  Kansas)  cannot  be 
transferred  from  one  sewer  dis- 
trict In  which  It  has  been  assessed 
to  another  and  there  assessed 
again.  Shepherd  v.  Kansas  City, 
81  Kan.  369,  105  Pac.  531. 

Where  It  is  provided  by  statute 
that  the  whole  cost  of  a  sewer 
shall  be  paid  by  the  owners  of 
property  abutting  on  the  street  or 
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Although  property  may  be  already  connected  "with  a 
sewer  sufficient  for  its  drainage,  still  if  such  property  is 
benefited  by  the  construction  of  another  sewer,  as  by 
freeing  it  from  sewer  gas  caused  by  the  overflowing  of 
the  old  sewer  in  another  part  of  the  city,  it  may  be  as- 
sessed therefor.^^  So,  if  the. present  drainage  of  prop- 
erty is  inadequate,  or  drainage  in  such  manner  is  detri- 
mental^  to  the  public  health,  or  if  for  any  other  reason 
it  will  derive  an  additional  benefit  from  a  new  improve- 
ment, it  has  been  held,  it  may  be  assessed  therefor.^* 
And  if  a  sewer  is  necessary,  the  fact  that  certain  prop- 
erty is  adequately  drained  by  private  sewers,  or  ravines 


alley  in  wjilch  the  sewer  Is  con- 
structed, it  is  held  that  property 
abutting  on  an  alley  may  be 
assessed  although  it  had  been  pre- 
viously assessed  for  a  sewer  In 
the  street  on  which  it  abutted. 
Byram  v.  Foley,  17  Ind.  App.  629, 
47  N.  E.  351.  See  also,  Coburn  v.^ 
Bossert,  13  Ind.  App.  359,  40  N. 
B.   281. 

An  assessment  for  a  new  sewer 
may  be  made  notwithstanding  an 
old  sewer  had  already  been  con- 
structed under  prior  ordinances. 
Piard  v.  Jersey  City,  30  N.  J.  Lt 
(1  Vroom.)   148. 

The  fact  that  there  are  two 
other  sewers  along  the  property 
in  question  sufllcient  for  all  pur- 
poses and  that  the  third  sewer  did 
not  benefit  the  property  but  was 
simply  a  part  of  the  general  sewer 
system,  held  to  be  no  defense  to 
an  assessment  for  the  third  sewer. 
Michener  v.  Philadelphia,  118  Pa. 
St.  535,  12  Atl.  174. 

Sewer  assessment  exemption. 
Under  a  law  providing  that  no 
lots  or  lands  shall  be  assessed  tor 


sewerage  that  do  not  need  or 
already  have  local  drainage,  it  has 
been  held  that  not  only  are  those 
lots  exempt  which  are  drained  by 
a  regular  system'  of  city  sewerage, 
but  also  lots  drained  by  a  sewer 
which  was  built  partly  by  the 
city  and  partly  by  private  per- 
sons, and  then  frequently  repaired 
by  the  city  and  used  by  it  for  the 
drainage  of  certain  streets  and 
adjacent  property.  Wewell  v. 
Cincinnati,  45  Ohio  St.  407,  15  N. 
E.  196,  aff'g  Cincinnati,  v.  New- 
ell, 16  Wkly.  Law  Bui.  287. 

Where  property  has  paid  assess- 
ments for  the  cost  of  sewers  Into 
which  it  drains,  it  can  not  be 
assessefi  to  pay  for  the  general 
oversight  and  operation  of  all  the 
sewers  of  the  city,  because  it  re- 
ceives no  special  or  peculiar  bene- 
fit therefrom.  Sears  v.  Street 
Com'rs,  173  Mass.  350,  53  N.  B. 
876. 

12.  Prior  v.  Buehler,  etc.  Const. 
Co.,  170  Mo.  439,  71  S.  "W.  205. 

13.  Sargent  v.  New  Haven,  62 
Conn.  510,  26  Atl.  1057. 


§2046 


Benefits  to  Part  of  Pkopeett. 


4391 


does  not  prevent  its  being  assessed  for  such  sewer.^*  If 
property  receives  an  additional  benefit  from  the  con- 
struction of  an  additional  sewer,  it  may  be  assessed 
therefor.^**  And,  although  an  owner  of  property  abut- 
ting on  'a  river  has  dredged  a  channel  sufficient  for  the 
uses  to  which  he  is  devoting  the  property,  such  fact  does 
not  defeat  an  assessment  for  dredging  done  by  the  city.^* 

§  2047.    Assessment  of  benefits  where  part  of  property 
taken. 

If  part  of  a  lot  of  ground  should  be  taken  for  street 
purposes,  the  part  remaining  may  be  assessed  for  bene- 
fits accruing  to  it  by  reason  of  the  opening  of  the  street.^^ 
The  constitutional  provision  that  private  property  shall 
not  be  taken  or  damaged  for  public  use  without  compen- 
sation requires  that  the  owner  be  paid  for  the  land  taken 
and  the  damages  to  his  property.  But  if  the  statute  pro- 
viding for  opening  and  improving  the  street  is  silent  on 


14.  Atchison  v.  Price,  45  Kan. 
296,  25  Pac.  605;  St.  Joseph  v. 
Owen,  110  Mo.  445,  19  S.  W.  713; 
Johnson  v.  Avondale,  1  Ohio  Cir. 
Dec.  124;  Cincinnati  v.  Kassel- 
mann,  10  Ohio  Dec.  790,  23  Wkly. 
L.  Bui.  392;  Philadelphia  v.  Odd 
Fellows  Hall  Assn.,  168  Pa.  St 
105,  31  Atl.  917;  Philadelphia  v. 
Odd  Fellows  HaJl  Assn.,  15  Pa.  Co. 
Ct.  Rep.  609. 

15.  Connecticut.  Sargent  v. 
New  Haven,  62  Conn.  510,  26  Atl. 
1057;  Park  Ecclesiastical  Socy.  v. 
Hartford.  47  Conn.  89. 

Kansas.  Atchison  v.  Price,  45 
Kan.  296,  25  Pac.  605. 

Missowri.  Prior  v.  Buehler,  etc. 
Const.  Co.,  170  Mo.  439,  71  S.  W. 
205. 

T^ew  Jersey.  Vanderheck  v. 
Jersey  City,  29  N.  J.  L.  441. 

Pennsylvania.  Re  Fifth  Are. 
Sewer,  4  Brewst.   (Pa.)   364. 


A  lot  cannot  be  assessed  for  a 
sewer  laid  In  a  street  where  there 
is  already  one  adequate  to  the 
needs  of  such  property.  Phila- 
delphia V.  Verner,  8  Pa.  Co.  Ct. 
,97;  Philadelphia  v.  Potter,  5  Pa. 
Co.  Ct.  324. 

16.  Delaware,  etc.  Canal  Co.  v. 
Buffalo,  56  N.  Y.  S.  976,  39  App. 
DIv.  333,  affd  In  167  N.  Y.  589,  60 
N.  E.  1119. 

17.  Waggeman  v.  North  Peoria, 
155  111.  545,  548,  40  N.  E.  485, 
following  De  Koven  v.  Lake  View, 
129  111.  399,  21  N.  B.  813;  Coving- 
ton V.  Worthington,  88  Ky.  206, 
10  S.  W.  790,  11  S.  W.  1038;  Grand 
Rapids  School  F.  Co.  v.  Grand 
Rapids,  92  Mich.  564,  52  N.  W. 
1028;  2  Lewis,  Em.  Dom.  (2nd 
Ed.),  i  476a;  Quirk  v.  Seattle,  38 
Wash.  25,  30,  80  Pac.  207. 
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the  subject,  the  fact  that  damages  have  not  been  paid  is 
no  defense  to  an  assessment  for  the  cost  of  the  improve- 
ment.^* 

When  a  portion  of  lots  is  taken  to  widen  a  street,  the 
arbitrary  assessment  of  the  remaining  portion  in  an 
amount  equal  to  the  damages  assessed  to  the  part  taken 
will  be  set  aside,  'regardless  of  the  fact  that  the  lots  were 
differently  situated.'®  Where  part  of  an  owner's  land 
is  taken  and  he  has  been  paid  damages  therefor  by  the 
municipality,  and  in  making  such  award  the  benefits  ac- 
cruing to  the  property  were  considered  and  allowed,  such 
property  cannot  again  be  assessed  therefor.^"  But  if 
there  has  been  no  award  of  damages  to  the  property 
owner  because  the  benefits  exceeded  the  damages,  his 
land  may  be  assessed  for  the  difference  between  the 
amount  of  the  damages  and  the  benefits.''^ 

§  2048.    Vacant  or  property  not  improved. 

If  it  is  apparent  that  special  benefits  will  result,  ordi- 
narily unoccupied  or  unimproved  property  is  subject  to 
assessment  for  local  improvement,^^  but,  of  course,  this 

18.  Duncan  v.  Ramlsh,  142  Cal.  result  In  no  benefit  to  the  public 
686,  76  Pac.  661.  or    the    property,    an    assessment 

19.  Berdel  v.  Chicago,  217  III.  cannot  be  made.  Kansas  City  v. 
429,  75  N.  E.  386.  See  also,  Cin-  St.  Louis,  etc.  R.  Co.,  230  Mo.  369, 
cinnati,  etc.  R.  Co.  v.  Cincinnati,  379,  130  S.  W.  273,  276. 

62  Ohio  St.  465,  57  N.  E.  229,  49  Diverting     stream.     The     fact 

L.  R.  A.  566.  that  in  making  an   improvement 

Where  grading  was  done  in  a  the  city  diverted  a  stream  of  water 

street    In    connection    with    the  onto   the    property   assessed,   will 

proposed   buiiding   of   a   viaduct,  not  defeat  the  assessment.    Greater 

but    which    without    the    viaduct,  Newark  Associates  v.  Newark,  79 

would  be  an  injury  rather  than  a  N.  J.  L.  33,  75  Atl.  745. 

benefit  to  the  property,  and  there  20.    Leopold  v.  Chicago,  150  111. 

has  been  no  positive  official  action  568,  37  N.  E.  892;  Bloomington  v. 

by  the  city  towards  constructing  Latham,  142  111.  462,  32  N.  E.  506, 

the   viaduct,    property    cannot    be  18  L.  R.  A.  487;  Davis  v.  Newark, 

assessed  for  the  grading  already  54  N.  J.  L.  595,  25  Atl.  336. 

done.     Kansas  City  v.  St.  Louis,  21.     State  v.  Passaic,  45  N.  J. 

etc.  R.  Co.,  230  Mo.  369,  379,  130  L.  146. 

S.  W.  273,  276.  22.    Colorado.    Hildreth  v.  Long- 

If  the  grading  of  a  street  will  mont,  47  Colo.  79,  105  Pac.  107. 
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must  depend  upon  the  sound  construction  of  the  con- 
trolling law.  Under  some  laws  such  property  is  exempt.^* 
Adjacent  lots  used  and  occiipied  as  one  property,  it  has 
been  held,  may  be  assessed  together  whether  improved 
or  vacant.^*  So  if  the  land  is  such  that  no  value  is  added 
to  it  by  the  improvement,  it  has  been  held,  it  cannot  be 
assessed.25  But  the  imposition  of  "water  rents"  upon 
vacant  lots  bordering  on  any  street  or  way  through  which 
pipes  for  distributing  water  have  been  laid,  was  held  not 
to  be  supported  as  an  assessment  because  not  limited  to 
special  benefits  to  the  lots.^' 

§  2049.     Ui;iplatted  and  rural  lands. 

Respecting  the  authority  to  assess  unplatted  or  agri- 
cultural lands  within  the  municipal  area,  the  local  laws 
vary  greatly.^''    Under  many  laws  agricultural  lands  may 


Illinois.  Warren  v.  Chicago,  118 
111.  329,  332,  11  N.  E.  218. 

Massachusetts.  Wright  v.  Bos- 
ton, 9  Gush.  233. 

Nebraska.  Medland  v.  Linton, 
60  Neb.  249,  82  N.  W.  866. 

New  Jersey.  Brown  v.  Union, 
62  N.  J.  L..  142,  40  Atl.  632,  aff'd 
65  N.  J.  L.  601,  48  Atl.  562. 

Rhode  Island.  Bishop  v.  Tripp, 
15  R.  I.  466,  8  Atl.  692,  approTing 
Cleveland  v.  Tripp,  13  R.  I.  50, 
61. 

A  vacant  lot  is  subject  to  as- 
sessment for  drainage  although 
the  greater  part  of  the  lot  is 
lower  than  the  sewer.  Downer 
T.  Boston,  7  Cush.   (Mass.)   277. 

Although  a  lot  is  vacant,  it  may- 
be increased  in  value  by  the  con- 
struction of  a  sewer  in  its  local- 
ity. Hildreth  v.  Longmont,  47 
Colo.  79,  105  Pac.  107;  Ford  v. 
Toledo,  64  Ohio  St.  92,  98,  99,  59 
N.  B.  779. 

"Unoccupied"  and  "vacant," 
as  used  in  relation  to  assessments 


for  improvements,  are  words  of 
the  same  Import.  Hill  v.  War- 
rell,  87  Mich.  135,  49  N.  W.  479 

23.  Atlanta  v.  Gabbett,  92  Ga 
266,  20  S.  E.  306;  Caldwell  v. 
Rupert,  10  Bush.  (Ky.)  179;  Vre& 
land  V.  Jersey  City,  43  N.  J.  L, 
(14  Vroom.)  135;  Provident  Inst 
for  Sav.  V.  Allen,  37  N.  J.  Eq, 
(10  Stew.)  36;  People  v.  Tax 
Com'rs  of  New  York,  i7  Abb.  N. 
C.  376. 

See  §  2049  post. 

24.  Hlll-CMeara  Const.  Co.  v. 
Sessinghaus,  106  Mo.  App.  163,  80 
S.  W.  747. 

25.  Atlanta  v.  Gabbett,  93  Ga. 
266,   20   S.  E.   306. 

26.  State  v.  Jersey  City,  43  N. 
J.  Li.  135;  Provident  Inst,  for  Sav. 
V.  Allen,  37  N.  J.  Eq.  36,  aff'd  37 
N.  J.  Eq.  627. 

27.  Indiana.  Taber  v.  Graf- 
miller,  109  Ind.  206,  9  N.  E.  721. 

Iowa.  Allen  v.  Davenport,  107 
la.  90,  77  N.  W.  632. 


4394 


Municipal  Coepobations. 


§2049 


be  assessed  for  local  improvements.*'  A  statute  exempt- 
ing lands  lying  in  a  municipality  used  for  agricultural 
purposes  from  "taxes  for  city  purposes"  it  has  been  held, 
has  no  application  to  an  assessment  for  street  improve- 
ments.*^ 

The  fact  that  agricultural  lands  in  a  municipality  will 
not  be  enhanced  in.  value  for  agricultural  purposes  is 
no  defense  to  an  assessment  for  a  local  improvement.  It 
is  sufficient  if  their  value  will  be  increased  for  any  pur- 
pose. Where  it  appears  that  their  actual  or  market 
value  is  based  on  their  adaptability  for  surburban  home 
sites  and  their  value  for  this  purpose  will  be  increased, 


KentucTey.  Barber  Asphalt  Pav. 
Co.  V.  Gaar,  115  Ky.  334,  24  Ky. 
L.  Rep.  2227,  73  S.  W.  1106; 
Duker  v.  Barber  Asphalt  Pav.  Co., 
25  Ky.  L.  Rep.  135,  74  S.  W.  744; 
Central  Covington  v.  Park,  21  Ky. 
L.  Rep.  1847,  56  S.  W.  650;  Hood 
V.  -Lebanon,  12  Ky.  L.  Rep.  813, 
15  S.  W.   516. 

Minnesota.  State  v.  Robt.  P. 
Lewis  Co.,  72  Minn.  87,  90,  75  N. 
W.  108,  42  L.  R.  A.  639. 

Pennsylvania.  McKeesport  v. 
Soles.  178  Pa.  St.  363,  35  AU. 
927. 

28.  Indiana.  KaJbrler  v.  Leon- 
ard, 34  Ind.  497;  Dickerson  v. 
Franklin,  112  Ind.  178,  13  N.  E. 
579. 

lovM.  Farwell  v.  Bes  Moines 
Brick  Mfg.  Co.,  97  la.  286,  66  N. 
W.  176,  35  L.  R.  A.  63.. 

Kentucky.  Parkland  v.  Gaines, 
88  Ky.  562,  11  S.  W.  649. 

New  York.  Re  Prospect  Park, 
5  Thomp.  &  C.    (N.  Y.)    188. 

Pennsylvania.  Philadelphia  v. 
Rule,  93  Pa.  15;  Keith  v.  Phila- 
delphia, 126  Pa.  575,  17  Atl.  883, 
24    Wkly.    Note    Cas.    115;    Hum- 


melstown  Borough  v.  Brunner,  17 
Pa.  Co.  Ct.  Rep.  140,  5  Pa.  Dist.  8. 

"Unplatted  land;"  "lot."  Salem 
V.  Young,  142  Mo.  App.  160,  125 
S.    W.    857. 

See  also,  Philadelphia  v. 
Weaver,  14  Pa.  Super.  Ct.  293, 
holding  that  an  ordinance  re- 
quiring property  owners  to  con- 
struct, and  keep  In  repair,  side- 
walks In  front  of  their  property 
is  a  police  regulation  and  an 
assessment  therefor  is  referable 
to  that  power,  and  it  matters  not 
whether  the  property  is  urban  or 
rural. 

Land  divided  into  lots  and 
blocks.  McGrew  v.  Kansas  City, 
64  Kan.  61,  67  Pac.  438. 

Whether  lands  are  urban  or 
rural  must  be  determined  as  of 
the  time  the  improvement  was 
made,  not  when  the  ordinance  au- 
thorizing the  improvement  was 
passed.  The  question  is  one  of 
fact.  Philadelphia  v.  Manderfield, 
32  Pa.  Super.  Ct  373. 

29.  Allen  v.  Davenport,  107  la. 
90,   102,   103,   77  N.  W.   532. 
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it  is  held,  this  is  sufficient.*"  But  on  the  theory  that 
lands  not  benefited  by  an  improvement  cannot  be  as- 
sessed therefor,  where  agricultural  lands  are  not  reached 
by  a  sewer  and  no  provision  is  made  for  reaching  such 
land  for  drainage,  an  assessment  therefor  is  invalid.*^ 

§  2050.     Railroad  property. 

The  rule  that  to  be  subject  to  assessment  for  improve- 
ments property  must  be  benefited  thereby,  applies  to 
property  of  railroad  companies  as  well  as  to  that  of 
other  owners.*^  Hence,  if  such  property  is  benefited  by 
a  local  improvement  it  may  be  assessed  therefor,  unless 
it  has  been  exempted  from  assessment  by  legislative  ac- 
tion.**    In   some   jurisdictions    assessments   upon   the 


30.  Leitch  v.  La  Grange,  138 
111.  291,  27  N.  E.  917. 

31.  Edwards  v.  Chicago,  140 
111.  440,  30  N.  E.  350. 

32.  Re  North  Beach,  etc.  R.  Co., 
32  Cal.  499;  Farmers  Loan,  etc. 
Co.  V.  Ansonia,  61  Conn.  76,  23 
Atl.  705;  Chicago,  etc.  R.  Co.  v. 
People,  120  111.  104,  11  N.  E.  418; 
New  York  Bay  R.  Co.  v.  Newark, 
77  N.  J.  L.  370,   72  Atl.   455. 

33.  Connecticut.  Bridgeport  v. 
New  York,  etc.  R.  Co.,  36  Oonn. 
255,  4  Am.  Rep.  63. 

Kentucky.  Louisville,  etc.  R. 
Co.  v.  Barber  Asphalt  Pav.  Co., 
116  Ky.  856,  25  Ky.  L.  Rep.  1024, 
76  S.  W.  1097;  Newport  St.  R.  Co. 
V,  Newport,  1  Ky.  L.  Rep.  124. 

Massachusetts.  Re  Hampshire 
County  Com'rs,  143  Mass.  424,  9 
N.  B.  756. 

New  Jersey.  Erie  R,  Co.  v. 
Paterson,  72  N.  J.  L.  83,  59  Atl. 
1031;  New  Jersey  Midland  R.  Co. 
V  Jersey  City,  42  N.  J.  L.  97. 

New  York.  Lake  Shore,  etc.  R. 
Co.  V.  Dunkirk,  20  N.  Y.  S.  696, 
65  Hun,   494,   48  N.  Y.   St.   Rep. 


208,    aff'd    in    143    N.,  Y.    660,    39 
N.  E.  21. 

PennsyTvaHia.  Philadelphia  t. 
Philadelphia,  etc.  R.  Co.,  177  Pa. 
St.  292,  35  Atl.  610,  34  L.  R.  A. 
564. 

Texas.  Storrie  v.  Houston  City 
St.  R.  Co.,  92  Tex.  129,  46  S.  W. 
796,  44  L.  R.  A.   716. 

Wisconsin.  Chicago,  etc.  R.  Co. 
V.  Janesville,  137  Wis.  7,  118  N. 
W.  182. 

Whether  a  railroad  company's 
property  may  be  assessed  must  be 
determined,  as  a  rule,  from  the 
terms  of  the  city's  charter  and 
not  from  the  charter  of  the  com- 
pany. Farmer's  Loan,  etc.  Co.  v. 
Ansonia,  61  Conn.  76,  23  Atl.  705. 

Sometimes  such  property  is 
made  assessable  by  statute.  Chi- 
cago, etc.  R.  Co.  V.  Janesville,  137 
Wis.   7,   118  N.   W.   182. 

City  cannot  assess  for  putting 
in  house  connections  with  sewer 
every  forty-five  feet  along  an  un- 
platted tract  of  land  held  for  rail- 
road  purposes.     River   Forest  v. 
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right  of  way  and  tracks  is  not  allowed.**  This  conclu- 
sion results  from  the  construction  of  particular  stat- 
utes,*^ which  define  property  subject  to  assessment  as 
"real  estate,"  **  or  "abutting  property, "  *''  or  "lots 
and  parcels  of  land."^*  Again,  such  property  is  some- 
times held  exempt  because  it  i*  devoted  to  a  public  use,  ** 
or  because  it  cannot  be  sold  under  execution  or  for  an 
assessment.*"     In   Indiana,   while  it  is  held   that  such 


Chicago,  etc.  R.  Co.,  244  111.  480, 
91   N.   E.   682. 

Franchise.'  Power  to  assess 
"land  and  buildings"  does  not 
give  power  to  assess  the  franchise 
of  the  company.  Farmer  Loan, 
etc.  Co.  Vi  Ansonla,  61  Conn.  76, 

23  Atl.  705. 

As  to  a  railroad  company's 
right  of  way,  the  basis  of  assess- 
ment must  be  the  benefit  to  the 
land  for  such  use  and  not  the  en- 
hanced market  value  of  the  land. 
New  York  Bay  R.  Oo.  v.  Newark, 
77  N,  J.  L.  270,  72  Atl.  455. 

34.  Iowa.  Chicago,  etc.  R.  Co. 
V.  Ottumwa,  112  la.  300,  83  N.  W. 
1074,  51  L.  R.  A.  763. 

Michigan.  Boehme  v.  Monroe, 
106  Mich.  401,  64  N.  W.  ,204. 

New  Jersey.  Dean  v.  Paterson, 
67  N.  J.  L.  199,  50  Atl.  620. 

New  York.  Re  East  133d  St., 
95  N.  Y.   S.   76. 

Pennsylvania.  Mt.  Pleasant  Bor- 
ough V.  Baltimore,  etc.  R.  Co.,  138 
Pa.  St.  365,  20  Atl.  1052,  11  L.  R.' 
A.  520;  Allegheny  City  v.  Western 
Pennsylvania  R.  Co.,  138  Pa.  St. 
375^  21  Atl.  763;  Re  Harriott  Ave., 

24  Pa.  Super.  Ct.  597. 
WasMngton.       Re     Seattle,     49 

Wash.  109,  94  Pac.  1075,  modified 
in   49   Wash.   109;   95   Pac.    862. 

35.  Chicago,     etc.     R.     Co.     v. 
Milwaukee,  89  Wis.  506,  62  N.  W. . 
il7,  28  L.  R.  A.  249. 


A  statute  authorizing  assess- 
ments for  street  improvements  on 
"lots,  blocks,  parcels  of  land  or 
other  property"  does  not  include 
a  railroad  franchise  In  the  street 
■which  is  a  mere  easement.  It  is 
not  covered  by  "other  property," 
the  rule  of  ejusdem  generis  apply- 
ing. Re  Seattle,  54  Wash.  460, 
103  Pac.  807.  See  also,  Seattle 
V.  Seattle  Electric  Co.,  48  Wash. 
599,  700,  94  Pac.  194,  196. 

36.  Erie  v.  Lands,  175  Pa.  St. 
523,  34  Atl.  808;  Philadelphia  v. 
Philadelphia,  etc.  R.  Co.,  15  Pa. 
Dist.  395,  32  Pa.  Co.  Ct.  534;  Phila- 
delphia V.  Philadelphia,  etc.  R. 
Co.,  38  Pa.  Super.  Ct.  529;  Phila- 
delphia V.  Fairhill  R.  Co.,  41  Pa. 
Super.  Ct.  245. 

37.  Chicago,  etc.  R.  Co.  y. 
South  Park  Com'rs,  11  111.  App. 
562. 

38.  Chicago,  etc.  R.  Co.  v.  Ot- 
tumwa, 112  la.  300,  83  N.  W.  1074, 
51  L.  R.  A.  763;  Maysville  v. 
Maysville  St.  R.,  etc.  Co.,  128  Ky. 
673,  32  Ky.  L.  Rep.  1366,  108  S. 
W.  960;  North  Jersey  ^t.  R.  Co. 
v.  Jersey  City,  68  N.  J.  L.  140,  52 
Atl.   300. 

39.  Boston  v.  Boston,  etc.  R. 
Co.,  170  Mass.  95,  49  N.  E.'  95. 

40.  Southern  California  R,  Co. 
V  Workman,  146  Cal.  80,  79  Pac. 
586,  82  Pac.  79;  McCutohoon  v. 
Pacific  R.  Co.,  72  Mo.  App.  271; 
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property  of  a  railroad  as  is  essential  to  the  operation  of 
the  road  and  in  carrying  forward  its  corporate  purposes, 
will  not  be  ordered  sold  by  piecemeal  to  satisfy  a  lien 
for  an  improvement,  a  personal  judgment  will  be  given, 
in  lieu  thereof,  to  be  collected  as  ordinary  judgments  at 
law." 

On  the  other  hand,  in  many  states  the  tracks  and  right 
of  way  of  railroads  are  subject  to  assessment  for  local 
improvements.*^  This  conclusion  also  results  from  the 
construction  of  local  statutes  or  charters.*^    Thus  where 


Sweaney  v.  Kansas  City  R.  Co., 
54   Mo.  App.   265. 

The  right  6f  way  of  a  railroad 
is  a  mere  easement  and  cannot  be 
taken  on  execution;  and  it  is 
against  public  policy  to  sell  de- 
tacbed  portions  tbereof.  Mc- 
Cutcbeon  v.  Pacific  R.  Co.,  72  Mo. 
App.  271. 

A  railroad  right  of  way  lying 
wholly  in  a  street  cannot  be  as- 
sessed as  abutting  or  bordering  on 
the  street.  Indianapolis,  etc.  R. 
Co.  V.  Capitol  Paving,  etc.  Co.,  24 
Ind.  App.  114,  54  N.  E.  1076.  But 
compare  Kuehner  v.  Freeport,  143 
111.  92,  32  N.  E.  372,  17  L.  R.  A. 
774. 

A  mere  contract  right  of  one 
railroad  company  to  run  its  trains 
over  the  tracks  of  another  com- 
pany, is  not  subject  to  assessment. 
LouisviUe,  etc.  R.  Co.  v.  East  St. 
Louis,  134  111.  656,  25  N.  B.  962. 

41.  Pittsburgh,  etc.  R.  Co.  v. 
Pish,  158  Ind.  525,  63  N.  E.  454. 

42.  Illinois.  Illinois  Cent.  R. 
Co.  V.  People,  170  111.  224,  48  N. 
E.  215;  Illinois  Cent.  R.  Co.  v. 
Kankakee,  164  111.  608,  45  N.  E. 
971;  Chicago,  etc.  R.  Co.  v.  Elm- 
hurst.  165  111.  148,  46  N.  E.  437. 

Indiana.  Pittsburgh,  etc.  R.  Co. 
V.  Fish,  158  Ind.  625,  63  N.  E.  454; 


Peru,  etc.  R.  Co.  v.  Hanna,  68 
Ind.  562;  Pittsburgh,  etc.  R.  Co. 
V.  Hays,  17  Ind.  App.  261,  44  N. 
E.  375,  45  N.  B.  675,  46  N.  E.  B97; 
Lake  Erie,  etc.  R.  Co.  v.  Bowker, 
9   Ind.  App.  428,  36  N.  E.   864. 

Kentucky.  Orth  v.  Park,  117 
Ky.  779,  25  Ky.  L.  Rep.  1910,  26 
Ky.  L.  Rep.  184,  342,  79  S.  W.  206, 
80  S.  W.  1108,  81  S.  W.  251;  Louis- 
ville, etc.  R.  Co.  V.  Barber  As- 
phalt Pav.  Co.,  116  Ky.  856,  25  Ky. 
L.  Rep.  1024,  76  S.  W.  1097,  aft'd 
197  tr.  S.  430,  25  Sup.  Ct.  466,  49 
L.  Ed.  819. 

Mississippi.  Edwards  Hotel, 
etc.  R.  Co.  V.  Jackson,  96  Miss. 
547,  51  So.   802. 

New  Jersey.  State  v.  Passaic, 
54  N.  J.  L.  340,  23  Atl.  945;  New 
Jersey  R.,  etc.  Co.  v.  Elizabeth, 
37  N.  J.  L.  330. 

North  Gcrolina.  Chatham  County 
V  Seaboard  Air  Line  R.  Co.,  133 
N.  C.  216,  45  S.  B.  566. 

Oklahoma.  Oklahoma  City  v. 
Shields,  22  Okla.  265,  100  Pac. 
559. 

43.  The  right  of  way  of  an 
elevated  railroad  is  subject  to  as- 
sessment for  Improvements  in  Il- 
linois. Lake  St.  Elevated  R.  Co. 
V.  Chicago,  183  111.  75,  55  N.  B. 
721,  47  L.  R.  A.  624. 
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tlie  tracks  parallel  a  street,  it  has  been  held,  they  may 
he  assessed  for  improvements  of  that  street.**  So  un- 
der circumstances  contemplated  by  statute  railroad 
tracks  and  the  right  of  way  may  be  assessed  for  paving 
a  street,*"  or  constructing  a  sewer,*^  or  building  side- 
walks,*'^ or  for  drainage.**  However,  in  all  cases  the 
right  to  assess  such  property  depends  upon  its  receiv- 
ing benefits  from  the  improvements.** 


Where  an  assessment  may  be 
made  for  an  improvement  on 
property  contiguous  thereto,  a 
railroad  right  of  way  contiguous 
to  Improvement  may  tie  assessed. 
Cicero,  etc.  R.  Co.  v.  Chicago,  176 
111.    501,    52    N.   E.    866. 

Under  a  provision  that  assess- 
ments for  sidewalks  may  he  made 
on  "the  lot,  lots,  or  parcels  of 
land  touching  upon  the  line  where 
such  sidewalk  is  ordered,"  ah  un- 
platted railroad  right  of  way  may 
be  assessed.  Illinois  Cent.  R.  Co. 
V.  People,  170  111.  224,  48  N.  B. 
215. 

An  assessment  against  a  right 
of  way  is  not  made  against  it  as 
a  whole,  but  only  against  such 
portion  that  extends  along  the  im- 
provement. Lake  St.  Elevated 
R.  Co.  V.  Chicago,  183  111.  75,  55 
N.   E.   721,   47  L.   R.  A.   624. 

Under  a  charter  provision  that 
all  property  fronting  on  or  adjoin- 
ing an  improvement  shall  be  sub- 
ject to  assessment  therefor,  part 
of  a  railroad  company's  right  of 
way  so  located  is  subject  to  such 
assessment.  Heman  Const.  Co.  v. 
Wabash  R.  Co.,  206  Mo.  172,  104 
S.  W.  67. 

Right  of  occupancy  of  a  street 
by  a  street  railway  is  assessable. 
Shreveport  v.  Prescott,  51  la,.  Ann 
1895,  26  So.  664,  46  L..  R.  A. 
193. 


Lots  owned  in  fee  by  a  railroad 
company  are  subject  to  assessment 
although  the  right  of  way  is  lo- 
cated thereon.  Minneapolis,  etc. 
R.  Co.  v.  Lindguist,  119  la.  144,  93 
N.  W.  103. 

Exemption.  In  Illinois  it  has 
been  held  that  a  street  railroad 
which  is  required  to  pave  and 
keep  in  repair  that  part  of  the 
street  which  it  uses  is  not  liable 
for  special  assessment  for  paving 
the  rest  of  the  street.  Chicago  & 
R.  I.  &  P.  R.  Co.  V.  Chicago  (111.), 
27  N.   B.  926. 

44.  Chicago,  etc.  R.  Co.  v.  Elm- 
hurst,  165  111.  148,  46  N.  E.  437; 
Illinois  Cent.  R.  Co.  v.  Kankakee, 
164  111.  608,  45  N.  E.  971;  Peru, 
etc.  R.  Co.  V.  Hanna,  68  Ind.  562. 

45.  Chicago,  etc.  R.  Co.  v.  Mo- 
line,  158  111.  64,  41  N.  E.  877. 

See  §  1647  ante,  vol.  4. 

46.  Chicago,  etc.  R.  Co.  v. 
Joliet,  153  111.  649,  39  N.  E.'  1077; 
State  V.  Passaic,  54  N.  J.  L.  340, 
23  AU.  945. 

47.  Illinois  Cent.  R.  Co.  v.  Peo- 
ple, 170  111.  224,  48  N.  E.  215; 
Pittsburgh,  etc.  R.  Co.  v.  Hays,  17 
Ind.  Aipp.  261,  44  N.  E.  375,  45 
N.  E.  675,  46  N.  E.  597. 

48.  Rich  V.  Chicago,  152  111.  18, 
38  N.  E.  255. 

49.  Connecticut.  Bridgeport  v. 
New  York,  etc.  R.  Co.,  36  Conn. 
255,  4  Am.  Rep.  63. 
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§  2051.     Same — various  uses  illustrated. 

Property  of  a  railroad  company  used  for  round 
houses,  warehouses  and  shops,^"  terminals,*^  yards,^^ 
depots,^*  and  land  held  for  future  use  "  is  subject  to  as- 
sessment for  betterments.^®    An  act  exempting  railroad 


Illinois.  River  Forest  v.  Chi- 
cago, etc.  R.  Co.,  197  111.  344,  64 
N.  E.  364;  Bloomington  v.  Chi- 
cago, etc.  R.  Co.,  134  lU.  451,  26 
N.  B.  366. 

Massachusetts.  Boston  v.  Bos- 
ton, etc.  R.  Co.,  170  Mass.  95,  49 
N.  E.  95. 

Michigan.  Detroit,  etc.  R.  Co. 
V.  Grand  Rapids,  106  Mich.  13,  63 
N.  W.  1007,  28  L.  R.  A.  793,  58 
Am.  St.  Rep.  466. 

New  Jersey.  New  Jersey  R.,  etc. 
Co.  V.  Elizabeth,  37  N.  J.  Li.  330. 

Wisconsin.  Chicago,  etc.  R.  Co. 
V.  Milwaukee,- 89  Wis.  506,  62  N. 
W.  417,  28  L.  R.  A.  249. 

See  §§  2018,  2043,  2044  and  2045 
ante. 

No  benefit.  Railroad  running 
through  a  tunnel  in  center  of 
street  Is  not  benefited  by  street 
improvements.  People  v.  Gilon, 
41  Hun    (N.  Y.),  510.  ' 

Improving  a  street  extending 
parallel  with  railroad  does  not 
benefit  the  railroad.  Allegheny 
City  V.  Western  Pennsylvania  R. 
Co.,  138  Pa.  St.  375,  21  Atl.  763; 
Mt.  Pleasant  Borough  v.  Balti- 
more, etc.  R.  Co.,  138  Pa.  St.  365, 
20  Atl.  1052,  11  L.  R.  A.  520. 

50.  Atchison,  etc.  R.  Co.  v. 
Peterson,  5  Kan.  App.  103,  48  Pac. 
877,  aff'd  in  58  Kan.  818,  51  Pac. 
290. 

51.  Philadelphia  v.  Philadel- 
phia, etc.  R.  Co.,  177  Pa.  St.  292, 
35    Atl.    610,    34    L.    R.    A.    564; 


Philadelphia  v.  Philadelphia,  etc. 
R  Co.,  16  Pa.  Co.  Ct.  624,  4  Pa. 
Dist.  453. 

52.  Connecticut.  New  Yirk,  etc. 
R.  Co.  V.  New  Britain,  49  Conn. 
40. 

Missouri.  Nevada  v.  Eddy,  123 
Mo.  546,  27  S.  W.  471. 

Pennsylvania.  Mt.  Pleasant 
Borough  V.  Baltimdre,  etc.  R.  Co., 
138  Pa.  St.  365,  20  Atl.  1052,  11 
L.  R.  A.  520. 

Wisconsin.  Chicago,  etc.  R.  Co. 
V.  Janesville,  137  Wis.  7,  118  N. 
W.  182.  But  compare.  New  York, 
etc.  R.  Co.  V.  New  Haven,  42  Conn. 
279,  19  Am.  Rep.  534. 

53.  Burlington,  etc.  R.  Co.  v. 
Spearman,  12  Iowa,  112;  Atchison, 
etc.  R.  Co.  V.  Peterson,  5  Kan. 
App.  103,  48  Pac.  877,  affd  in  58 
Kan.  818,  51  Pac.  290;  Chicago, 
etc.  R.  Co.  V.  Janesville,  137  Wis. 
7,  118  N.  W.  182. 

54.  Morris,  etc.  R.  Co.  v.  Jer- 
sey City,  65  N.  J.  L.  683,  48  Atl. 
1117,  aff'g  64  N.  J.  L.  148,  44  Atl. 
938. 

55.  Such  land  is  subject  to 
assessment  although  the  com- 
pany's road  and  right  of  way 
traverses  it.  Chicago,  etc.  R.  Co. 
V.  Chicago,  139  111.  573,  28  N.  ^. 
1108;  Minneapolis,  etc.  R.  Co.  V. 
Lindquist,  119  Iowa,  144,  93  N.  W. 
103. 

Land  owned  by  a  railroad  com- 
liany  adjoining  the  side  of  a  street 
on '  which    it    operated    its    road. 
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property  does  not  include  property  not  used  in  connec- 
tion with  the  maintenance  or  operation  of  the  road.®* 

§  2052.    Assessment  districts. 

The  state  legislature  has  power  to  create  assessment 
or  taxing  districts,  define  their  boundaries,  and  charge 
the  cost  of  a  local  improvemeni;,  in  whole  or  in  part,  on 
the  property  in  such  district,  either  according  to  valua- 
tion, superficial  area,  or  frontage ;  ^''  and  it  may  do  this 
directly  or  through  any  municipal  corporation  by  dele- 
gating to  it  such  power.  The  act  of  a  municipal  council 
in  establishing  such  a  district  is  legislative  in  character 
and  has  its  origin  in  the  taxing  power  of  the  state.^* 

The  extent  of  the  power  of  a  municipal  corporation  in 
any  given  instance  must  be  determined  from  the  grant 
of  power  from  the  legislature.  "Within  this  grant  the 
municipal  authorities  may  exercise  a  broad  discretion  in 
saying  what  property  is  assessable  for  an  improvement 
as  being  benefited  thereby  and  to  what  extent  it  is  bene- 

may    be    assessed.      Indianapolis,  519;  Re  Prior  Ave.,  68  Minn.  242, 

etc.  R.  Co.  V.  Ross,  47  Ind.  25.  71  N.  W.  27;    Morris,  etc.  R.  Co. 

Property  of  a  railroad  company  v   Jersey  City,  65  N.  J.  L.  683,  48 

made     subject     to     "taxation     by  Atl.  1117,  alFg  64  N.  J.  L..  148,  44 

ordinance  for   city   purposes,"   by  Atl.  937. 

statute,  is  subject  to  assessments  A   vacant   city   lot   owned,   but 

for    street   improvements.     Phila-  not  used,  by  a  railroad  company 

delphia    v.    Philadelphia,    etc.    R.  is  subject  to  assessment  though  it 

Co.,  177  Pa.  St.  292,  35  Atl.  610,  was  purchased  and  is  being  held 

34  L.  R.  A.  564.  for  track  usage  when  its  business 

In      some     instances     railroad  requires.     New  York  Bay  R.   Co. 

property  is  made  subject  to  such  v.  Newark,  80  N.  J.  L.  146,  76  Atl. 

assessments      by       statute,       the  327. 

amount    to    be    recovered    by    an  57.     Adams   v.   Shelbyville,   154 

ordinary  action  at  law.     Chicago,  Ind.  467,  57  N.  E.  114,  49  L.  R,  A. 

etc.  R.  Co.  V.  Janesville,  137  Wis.  797,  802,  77  Am.  St.  Rep.  484,  493 ; 

7,  118  N.  W.  182.  Meier  v.   St.   Louis,   180   Mo.   391, 

56.    Chicago  Union  Traction  Co.  79   S.  V/.  955.     See  also,  Beecher 

V.  Chicago,  215  111.  410,  74  N.  E.  v.  Detroit,  92  Mich.  268,  52  N.  W. 

449;    Chicago  Union  Traction  Co.  731. 

V.  Chicago,  207  111.  544,  69  N.  E.  58.     Wolff  v.   Denver,   20   Colo. 

849;    Chicago  Union  Traction  Co.  App.  135,  77  Pac.  364. 
V.  Chicago,  204  111.  363,  68  N.  B. 
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fited."^  They  may  designate  the  territory  or  district 
within  which  property  may  be  assessed  for  benefits  for 
a  particular  improvement.^"  But  such  discretion  can- 
not be  unlimited,  and  the  municipal  authorities  cannot 
make  a  purely  private  charge  under  pretense  of  setting 
off  an  assessment  district.^^  Nor  can  they  act  arbitra- 
rily without  regard  to  benefits  to  be  derived  from  the 
improvement.*^  And  if  appears  that  they  have  substitu- 
ted an  arbitrary,  inflexible  rule  instead  of  their  judg- 
ment, their  decision  will  be  set  aside.®^  The  general  rule 
is  that  the  action  of  such  authorities  in  this  regard  is  not 


59.  Arhansas.  Kirst  v.  Street 
Improvement  Dist.,  86  Ark.  1,  109 
S.  W.  526. 

Illinois.  Sanitary  Dist.  v.  Joliet, 
189  III.  270,  59  N.  B.  566. 

Indiana.  Adams  v.  Shelby- 
ville,  154  Ind.  467,  57  N.  B.  114, 
49  L.  R.  A.  797,  77  Am.  St.  Rep. 
4S4. 

Michigan.  Roberts  v.  Sandusky, 
158  Mich.  521,  123  N.  W.  39;  Pow- 
ers V.  Grand  Rapids,  98  Mich.  393, 
57  N.  W.  250;  Grand  Rapids 
School  Furniture  Co.  v.  Grand 
rapids,  92  Mich.  564,  52  N.  W. 
1028. 

Missouri.  Prior  v.  Buehler,  etc. 
Const.  Co.,  170  Mo.  439,  71  S.  W. 
205;  Kansas  City  v.  Baird,  98  Mo. 
215,  11   S.  W.   243,   562. 

Tslew  Yorlc.  Stevenson  v.  New 
York,  1  Hun,  51,  3  Thomp.  &  C. 
133;  Dasey  v.  Skinner,  11  N.  Y.  S. 
821,  823,  57  Hun,  593. 

Ohio.  Coates  v.  Norwood,  16 
Ohio  Cir.  Ct.  Rep.  196,  9  Ohio  Cir. 
Dec.  78. 

Wisconsin.  Gilman  v.  Milwau- 
kee, 55  Wis.  328,  13  N.  W.  266. 

60.  Mason  v.  Chicago,  178  111. 
499,  53  N.  E.  354;  Louisville  Steam 

5  McQ.  6 


Forge  Co.  v.  Anderson,  22  Ky.  L. 
Rep.  397,  57  S.  W.  617. 

g..  Detroit  v.  Daly,  68  Mich. 
503,  37  N.  W.  11. 

The  action  of  the  council  In 
including  property  in  an  assess- 
ment district  is  conclusive  as  to 
the  correctness  except  when  ques- 
tioned on  the  ground  of  fraud  or 
demonstrable  mistake.  Little  Rook 
V.  Katzenstein,  52  Ark.  107,  12  S. 
W.  198. 

The  fact  that  the  city  engineer 
outlined  an  assessment  district 
which  was  adopted  by  the  council, 
does  not  affect  the  validity  of  an 
assessment  to  pay  for  the  Im- 
provement. Davies  v.  Saginaw, 
87  Mich.  439,  49  N.  W.  667. 

A  sewer  district  cannot  be  laid 
out  without  regard  to  the  topog- 
raphy or  drainage  of  the  city. 
Hanscom  v.  Omaha,  11  Neb.  37,  7 
N.  W.  739. 

62.  Hanscom  v.  Omaha,  11  Neb. 
37.  7  N.  W.  739. 

63.  State  v.  District  Court,  51 
Minn.  539,  53  N.  W.  800,  55  N.  W. 
122;  State  v.  District  Court,  29 
Minn.  62,  11  N.  W.  133. 
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reviewable  by  the  courts,  bjit  this  does  not  apply  where 
it  is  attacked  for  fraud  or  demonstrable  mistake.®* 

The  power  to  establish  districts  for  such  purpose  fre- 
quently includes  the  power  to  create  a  smaller  within  a 
larger  district  of  the  same  kind  where  the  benefits  aris- 
ing from  the  improvement  in,  the  smaller  district  are 
confined  to  a  more  limited  area  than  those  from  the 
larger  improvemGnt.*^  So,  too,  where  it  is  found  that 
the  benefits  vnll  accrue  to  property  in  the  district  in 
unequal  proportions,  the  corporate  authorities  may  di- 
vide the  district  into  sections  so  as  to  secure  uniformity 
in  imposing  the  assessment.** 

Under  some  laws  it  seems  the  whole  municipal  area 
may  be  included  in  one  improvement  district.*'''  It  has 
been  said  that  cities  or  towns  having  power  to  create 
improvement  districts  commensurate  with  the  improve- 
ment to  be  made  may,"  where  the  im.provement  will  bene- 
fit the  entire  community,  make  the  district  include  all 
of  the  corporate  limits.*^  So  municipal  authorities  hav- 
ing power  to  determine  what  property  is  benefited  by  an 
improvement  may  reduce  the  size  of  the  district  origi- 
nally planned.**  Jjikewise,  a  municipal  council  may  re- 
consider a  resolution  fixing  an  assessment  district  and, 
by  subsequent  action,  enlarge  the  district"  If  the  stat- 
ute or  charter  provides  for  the  designation  of  improve- 

64.  Little  Rock  v.  Katzen-  67.  Matthews  v.  Kimball,  70 
stein,  52  Ark.  107,  12  S.  W.  198;  Ark.  451,  467,  66  S.  W.  651,  69  S. 
State  V.  Brill,  58  Minn.  152,  59  N.  W.  j547;  Kansas  City,  etc.  R.  Co. 
W.  989 ;  State  v.  District  Court,  51  v.  Waterworks  Improvement  Dist., 
Minn.  539,  53  N.  W.  ,80j)f  55  N.  W.  6S  Ark.  376,  380,  59  S.  W.  248: 
122;  Beck  v.  Holland,  29  Mont.  Crane  v.  Siloam  Springs,  67  Ark. 
234,    74    Pac.    410;    Harriman    v.  30,  55  S.  W.  955. 

Yonkers,  81  N.  Y.  S.  823,  82  App.  68.     Minnesota,   etc.   Land,   etc. 

DIv.  403.  Co.  V.  Billings,  111  Fed.  972,  50  C. 

See  §  1834  et  seq.  and  §  2003  C.  A.  70. 

et  seq.  ante,  vol.   4.  69.      St.    Louis    v.    Brown,    155 

65.  Shannon  v.  Omaha,  73  Neb.  Mo.  545,  56  S.  W.  298. 

507,  103  N.  W.  53,  106  N.  W.  592.  70.     Trowbridge  v.   Detroit,   99 

66.  Bradford    v.    Pontiac,    165      Mich.  443,  58  N.  W.  368. 

111.  612,  46  N.  E.  794.  See  §§  612,  613  ante,  vol.  2. 
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ment  districts,  sucli  provisions  must  be  carefully  fol- 
lowed. The  description  of  an  assessment  district  must 
be  certain;  but  a  description  that  would  be  sufficiently 
certain  in  a  conveyance  is  goodJ'  If  notice  of  the  es- 
tablishment of  an  assessment  district  is  required  to  be 
given,  such  requirement  must  be  followed,  otherwise 
the  establishment  is  illegal. ''*  Failure  to  make  objec- 
tions; after  notice  and  opportunity  to  be  heard,  renders 
the  decision  of  the  municipal  authorities  on  the  establish- 
ment of  the  district,  conclusive  on  the  property  owner.'^^ 
The  property  within  a  district  mg,y  be  assessed  as  a 
whole  to  the  extent  of  the  special  benefits  actually  ac- 
cruing to  the  seVeral  parcels  of  contributing  property.''* 


71.  German  Savings,  etc.  Socy. 
r.  Ramlsh,  138  Cal.  120,  69  Pao. 
89,  70  Pac.  1067. 

Description,  held  sufiBcIent. 
Kalamazoo  v.  Prancolse,  115  Mich. 
554,  73  N.  W.  SOI. 

Description,  held  Indefinite  and 
Illegal.  Whitney  v.  Hudson,  69 
Mich.  189,  37  N.  W.  184. 

72.  State  v.  District  Court,  90 
Minn.  294,  96  N.  W.  737;  State 
V.  Otis,  53  Minn.  318,  55  N.  W. 
143;  St.  Louis  v.  Koch,  169  Mo. 
587,  70  S.  W.  143;  Ireland  v. 
Rochester,  51  Barb   (N.  Y.),  414. 

73.  Duncan  v.  Ramlsh,  142  Cal. 
686,  76  Pac.  661. 

74.  Adams  v.  Shelbyvllle,  154 
Ind.  467,  57  N.  B.  114,  49  L.  R.  A. 
797,  802,  77  Am.  St.  Rep.  484, 
493. 

Where  the  tax  to  be  imposed 
is  not  general,  the  proper,  if  not 
the  necessary  course,  is  to  define 
the  district  in  advance,  but  in  case 
this  cannot  be  done  in  a  practi- 
cable way,  another  method  may  be 
adopted.  Powers  Appeal,  29  Mich. 
504. 


Property  assessable  Illustrated. 
Size  of  district  not  jurisdictional. 
O'Dea  V.  Mitchell,  144  Cal.  374, 
77  Pac.  1020. 

Mode  of  determining  area.  Col- 
lier's Est.  V.  Western  Paving,  etc. 
Co..  180  Mo.  362,  79  S.  W.  947. 

Assessments  for  street  improve- 
ments are  not  to  be  confined  to 
the  line  of  the  street.  Allison 
Land  Co.  V.  Tenafly  Borough,  68 
N.  J.  L.  205,  52  Atl.  231,  affi'd  In 
69  N.  J.  L.  587,  55  Atl.  39. 

Assessments  for  street  improve- 
ments must  be  confined  to  lots 
fronting  on  the  street.  Harriman 
V.  Yonkers,  181  N.  Y.  24,  73  N.  B. 
493,  afC'g  81  N.  Y.  S.  823,  82  App. 
Div.  I  408;  Colwyn  Borough  v. 
Tarbottom,  9  Pa.  Super.  Ct.  414, 
43  Wkly.  Notes  Cas.  503;  Appeal 
of  Verona  Borough,  4  Pa.  Super. 
Ct.  608;  Brunot  v.  Verona  Bor- 
ough, 41  Wkly.  Notes  Cas.  (Pa.) 
43. 

The  property  must  abut  on  the 
line  of  the  improvement.  Re  Har- 
riott Ave.,  24  Pa.  Super.  Ct.  597; 
Re  Orlniey  St.,  9  Pa.  Super.  Ct. 
604,  44  Wkly.  Notes  Cas.  9. 
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The  rule  is  that  the  assessment  must  be  made  on  all  the 
land  in  the  district  as  designated  by  the  ordinance  or 
order  creating  the  same.  None  should  be  omitted,  and 
the  method  of  assessing  part  should  be  followed  in  as- 
sessing all;  the  municipal  authorities  have  no  discre- 
tion as  to  what  part  receives  more  benefits  than  other 
parts,  nor  can  they  say  that  part  receives  only  a  general 
benefits''  It  is  generally  held  that  only  such  land  as  is 
included  ia  the  district  described  can  be  assessed^* 
Under  some  charters,  lands  once  taxed  to  build  a  district 
sewer  cannot  be  taken  out  of  such  district,  nor  placed 
in  another  district  and  subjected  to  the  burden  of  another 
assessment.'''' 

§  2053.     Sewers  and  drains. 

Generally. assessments  are  authorized  to  be  ma,de  on 
property  benefited  by  the  construction  of  sewers,  drains 


And  this  applies  to  street  open- 
ings. Re  Thirteenth  St.,  16  Pa. 
Super.  Ct.  127. 

An  assessment  for  Improving  a 
boulevard  may  be  confined  to 
the  property  contiguous  to  the 
boulevard.  West  Chicago  Park 
Com'rs  V.  Parber,  171  111.  146,  49 
N.  E.  427. 

The  legislature  has  power  to 
declare  that  only  property  within 
a  given  district  shall  be  assessed 
for  improvements  made  in  that 
district.  Adams  v.  Shelbyvllle, 
154  Ind.  467,  57  N.  E.  114,  49  L. 
R.  A.  797,  77  Am.  St.  Rep.  484. 

Where  an  assessment  is  limited 
to  contiguous  lots,  only  abutting 
lots  can  be  assessed.  Langlois  v. 
Cameron,  201  111.  301,  66  N.  E. 
332. 

But  ordinarily  it  1s  not  neces- 
sary that  property  abut  on  a 
street  to  be  improved  in  order 
lliat  it  may  be  assessed;  it  is  suf- 
ficient if  it  is  presently  benefited. 


Roberts  v.  Evanston,  218  111.  296, 

75  N.  E.  923. 

75.  Ellwood  V.  Rochester,  122 
N.  Y.  229,  25  N.  E.  238. 

76.  Prendergast  v.  Richards,  2 
Mo.  App.  187;  Farrington  v.  Mt. 
Vernon,  166  N.  T.  233,  69  N.  E. 
820,  arg  64  N.  T.  S.  863,  51  App. 
Div.  250. 

The  action  of  an  assessor  in 
omitting  lands  not  described  in 
the  ordinance  from  which  he  de- 
rived authority,  was  upheld.  Mans- 
field V.  Lockport,  52  N.  Y.  S.  571, 
24  Misc.  Rep.  25. 

But  it  has  been  held  that  the 
assessment  of  an  entire  lot,  when 
only  half  of  it  was  described  in 
the  resolution  creating  the  assess- 
ment district,  was  immaterial. 
McMillan  v.  Butte,  30  Mont.   220, 

76  Pac.    203.     See,   Re   Westlake 
Ave.,   40  Wash.  144,  82  Pac.   279. 

77.  South  Highland  Land,  etc. 
Co.  V.  Kansas  City,  172  Mo.  523, 
72   S.  W.  944. 
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or  ditchesJ*  Under  a  statute  limiting  assessments 
for  a  sewer  to  approximate  property,  it  is  held  that  ' '  ap- 
proximate property"  means  only  sncli  as  is  specially 
benefited.'^®  A  lot  having  no  access  to  the  sewer  except 
by  a  trespass  on  account  of  the  sewer  being  constructed 
partly  on  private  property,  it  has  been  held,  is  not  liable 
to  assessment  for  the  construction  of  such  sewer.^" 
However,  the  fact  that  a  lot  lies  a  considerable  distance 
from  the  sewer  and  is  not  actually  drained  will  not  un- 
der some  laws,  exempt  it  from  assessment.®^ 

The  assessment  for  a  sewer  is  not  usually  confined  to 
property  that  is  contiguous,  abutting  or  adjacent  to  the 
sewer.82  But  the  law  generally  is  that  benefited  prop- 
erty, whether  abutting  or  not,  may  be  assessed  although 
no  laterals  have  been  laid  connecting  it  with  the  sewer.*^ 


78.  Illinois.  Walker  v.  Chi- 
cago, 202  111.  531,  67  N.  E.  369. 

Kansas.  Gilmore  v.  Hentlg,  33 
Kan.  156,  5  Pao.  781. 

Massachusetts.  Springfield  v. 
Gay,  12  Allen    (Mass.),   612. 

Minnesota.  State  v.  District 
Court,  90  Minn.  540,  97  N.  E.  425. 

HFehraska.  Hanscom  v.  Omaha, 
11  Neb.  37,  7  N.  W.  739. 

yew  Jersey.  King  v.  Reed,  43 
N.  J.  L.  186,  aff'd  48  N.  J.  L.  370; 
New  Jersey  R.  &  T.  Co.  v.  Eliza- 
beth, 37  N.  J.  L.  330. 

Oregon.  Beckett  v.  Portland, 
53  Ore.  169,  99  Pac.  659. 

Pennsylvania.  Re  Beechwood 
Ave.  Sewer,  179  Pa.  St.  490,  36 
Atl.  209. 

79.  Monk  v.  Ballard,  42  Wash. 
35,  84  Pac.  397. 

80.  State  v.  District  Court,  90 
Minn.  540,  97  N.  W.  425. 

81.  Springfield  v.  Gay,  12  AUen 
(Mass.),  C12. 

Property  abutting  on  a  street 
extending  at  right  angles  with  the 


one  in  which  the  sewer  is  laid  is 
not  assessable.  Colwyn  v.  Tar- 
bottom,  9  Pa.  Super.  Ct.  414,  43 
Wkly.  Notes  Cas.  503. 

82.  Illinois.  Walker  v.  Chi- 
cago, 202  111.  531,  67  N.  E.  369; 
Kelly  V.  Chicago,  148  111.  90,  35 
N.  B.  752;  Goodrich  v.  Minonk,  62 
III.  121. 

New  Jersey.     State    v.     Jersey 
City,  41  N.  J.  L.  489. 
New   York.     People  v.   Buffalo, 

52  N.  Y.  S.  689. 

Oregon.     Beckett    v.    Portland, 

53  Ore.  169,  99  Pac.  659. 

Rhode  Island.  Bishop  v.  Tripp, 
15  R.  I.  466,  8  Atl.  692. 

In  Pennsylvnia,  however,  it  is 
held  that  no  properties  can  be 
assessed  for  the  cost  of  a  sewer 
except  those  that  abut  on  the  line 
of  the  sewer.  Witman  v.  Reading, 
168  Pa.  375,  32  Atl.  576;  Colwyn 
Borough  V.  Tarbottom,  7  Pa.  Dlst. 
540. 

83.  Beckett  v.  Portland,  53  Ore. 
169,  99  Pac.  659. 
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Non-abutting  property  cannot  be  assessed  for  a  sewer 
in  Illinois,  unless  it  is  embraced  in  a  drainage  district 
which  will  be  drained  into  the  sewer,  or  some  arrange- 
ment has  been  made  for  its  eventual  connection  there- 
with.** And  in  the  same  state  lands  outside  of  a  drain- 
age district,  which  have  no  drainage  right  and  which  do 
not  abut  on  the  sewers,  cannot  be  assessed  therefor.^" 
Under  some  laws  property  that  has  been  assessed  for 
a  sewer  may  be  again  assessed  for  the  contimiation  of 
the  sewer  although  the  property  does  not  touch  the  line 
of  the  continuation.*"  Where  assessments  are  limited  to 
abutting  property,  it  has  been  held  that  property  on  one 
side  of  a  street  where  a  sewer  has  been  constructed,  for 
which  it  was  assessed  cannot  be  assessed  for  the  con- 
struction of  a  sewer  in  the  other  side  of  the  street  and 
from  which  it  would  receive  no  benefit.*^  But  it  is  held 
that  where  the  expense  is  required  to  be  borne  by  the 
property  abutting  on  the  street  or  alley  in  which  the 
sewer  is  laid,  the  fact  that  property  has  been  assessed 
for  a  sewer  in  the  street  on  which  it  abuts  does  not  de- 

The   fact  that  part  only  of  a  trlct.    Duane  v.  Chicago,  198  111. 

piece  of  land  may  be  drained  by  471,  64  N.  E.  1033;  Clark  v.  Chl- 

a  sewer  will  not  defeat  an  assess-  cago,  214  111.  318,  73  N.  E.  358. 

ment     thereon.      Hilderbrand     v.  85.     Clark  v.   Chicago,   214   HI. 

Toledo,  27  Ohio  Cir.  Ct.  427.  318,  73  N.  E.  358. 

84.    Guarantee,  etc.  Co.  v.  Chi-  86.    Green  v.  Hotallng,  46  N.  J. 

cago,  162  111.  505,  44  N.  B.  832.  L.  207,  aff'g  44  N.  J.  L.  347. 

And  also  held  that  the  creation  In  Pennsylvania  It  is  held  that 

of  a  drainage  district  to  be  assess-  the  cost  of  a  main  sewer  cannot 

able  equally  for  the  cost  of  a  sewer  be  assessed  against  non-abutting 

laid    in  a  street    In    the    center  property  having  no  present  sewer 

thereof,   hut   no    provision   being  connection.     Re  Park  Ave.   Sew- 

made  for  the  drainage  of  property  ers,  169  Pa.  St.  433,  32  Atl.  574. 

on  other   streets  in  the  district,  87.      Philadelphia    v.    Melghan, 

is    Invalid.     Blckerdicke    v.    Chi-  13  Pa.  Dist.  407.     Citing  Re  West 

cago,  185  111.  280,  56  N.  E.  1096.  Third  St.  Sewer,  187  Pa.  St.  565, 

The  fact  that  property  outside  41  Atl.  476;   Harrisburg  v.  Segel- 

a     drainage     district     was     not  baum,    151    Pa.    St.    172,    24    Atl. 

assessed  for  a  sewer,  no  provision  1070;   Erie  v.  RusseU,  148  Pa.  St, 

for     Its     drainage     having     been  384,    23    Atl.    1102;    Hammett    v. 

made,  is  no  defense  to  an  assess-  Philadelphia,    65    Pa.    St.    146,    3 

ment  on  property  within  the  dis-  Am.  Rep.  615. 


§  2054      Peopeett  Outside  Coepoeate  Limits. 
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feat  an  assessment  on  the  same  property  for  a  sewer  in 
the  alley  on  which  it  abuts.** 

§  2054.     Property  beyond  municipal  area. 

As  a  rnle  municipal  corporations  cannot  assess  for 
a  local  improvement  land  lying  without  their  limits.*® 
Thus  where  a  farm  lay  partly  within  and  partly  without 
tte  municipal  area,  the  latter  part  can  not  be  assessed 
for  a  sewer  improvement.'"  And  in  no  case  can  a  munic- 
ipal corporation  assess  land  not  within  its  limits  unless 
expressly  authorized  to  do  so.®^ 

Under  power  to  increase  the  territory  to  be  assessed 
for  an  improvement,  after  the  commencement  thereof 
an  assessment  against  the  property  on  one  side  of  the 
street  only  had  been  ordered  because  the  other  side  was 
outside  the  limits,  and  where  during  the  course  of  the  im- 
provement the  limits  were  extended  to  include  the  other 


88.  Byram  v.  Foley,  17  Ind. 
App.  629,  47  N.  E.  351. 

Law  authorizing-  assessment 
for  sewer  where  it  passed  through 
private  lands,  held  unconstitu- 
tional. Anderson  v.  Lower  Merlon 
Twp..  217  Pa.  St.  369,  66  AU.  1115. 

The  fact  that  one  had  been 
assessed  for  a  sewer  in  the  rear 
of  his  lot  will  not  relieve  him  from 
the  payment  of  his  proportionate 
share  of  the  cost  for  constructing 
a  sewer  in  the  street  in  front  of 
his  lot.  Coburn  v.  Bossert,  13 
Ind.  App.  359,  40  N.  B.  281. 

The  fact  that  a  sewer  Improve- 
ment is  of  no  actual  benefit  to  the 
abutting  property  is  immaterial. 
Cincinnati  v.  Jung,  5  Ohio  S.  A 
C.  P.  Dec,  549,  7  Ohio  N.  P.  665. 

The  same  rule  has  been  applied 
to  an  assessment  for  the  construc- 
tion of  a  culvert.  Philadelphia 
V.  Lips,  4  Phlla.  (Pa.)  150. 


It  1b  not  necessarily  the  actual 
use  of  an  improvement  that 
creates  a  special  benefit  to  a  lot, 
tut  the  opportunity  presented  for 
individual  use.  If  a  sewer  is  so 
located  and  constructed  with 
reference  to  a  lot  in  order  that 
connection  therewith  can  be  had, 
the  lot  derives  special  benefit 
therefrom.  Bennett  v.  Emmets- 
burg,  138  Iowa,  67,  115  N.  W.  5S2. 
Compare,  Re  Beechwood  Ave. 
Sewer,  179  Pa.  St.  490,  36  Atl.  209, 
40  Wkly.  Notes  Cas.  6. 

89.  Durrell  v.  Dooner,  119  Cal. 
411,  51  Pac.  628;  Hundley  &  Rees 
V.  Lincoln  Park  Com'rs,  67  111. 
559;  Farlln  v.  Hill,  27  Mont.  27, 
69  Pac.  237;  Re  Assessments  of 
Lands,  60  N.  Y.  398. 

90.  Lawrenceville  v.  Hennes- 
sey, 244  111.  464,  91  N.  E.  670. 

91.  Brooks  v.  Baltimore,  48  Md. 
265;  Colwyn  Borough  v.  Smith, 
9  Del.  Co.  Rep.  (Pa.)  297. 
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side,  it  was  held  the  territory  could  be  extended  to  in- 
clude the  property  on  the  other  side.®^ 

§  2055.     Waterworks. 

As  a  rule  only  property  that  abuts  the  street  in  which 
a  water  main  or  pipe  is  laid  can  be  assessed  therefor.®^ 
But  under  some  laws  property  specially  benefited  may 
be  assessed  for  a  main  laid  in  the  abutting  street  al- 
though the  municipality  charges  for  the  water  supplied 
therefrom,  and  derives  a  profit  from  the  charge.®*  This- 
is,  of  course,  on  the  theory  that  no  other  property  re- 
ceives more  than  a  general  benefit  therefrom.  If  abut- 
ting property  cannot  receive  special  benefits  from  the  in- 
stallation of  the  main  it  is  not  liable  to  assessment  there- 
for. Thus  where  a  lot  extended  a  considerable  distance 
on  a  street  already  supplied  with  water,  it  has  been  held, 
such  lot  could  not  be  assessed  for  the  laying  of  a  main 
in  a;nother  street  on  which  it  abutted  but  from  which 
main  it  could  derive  no  benefits.®' 

Should  the  system  be  extended  through  a  particular 
section  and  the  benefit  from  fire  protection,  etc.,  be  con- 
fined to  that  section,  it  would  seem  to  be  inequitable  to 
require  the  entire  property  within  the  municipal  area 
to  pay  the  cost  thereof.  The  assessments,  therefore, 
should  be  confined  like  the  benefits  to  that  section.  But 
if  the  property  in  the  corporate  limits  as  a  whole  should 
be  benefited  substantially  alike,  the  fact  that  the  mains 
happen  to  be  laid  in  certain  streets  is  not  sufficient  to  re- 
quire the  total  cost  thereof  to  be  paid  by  owners  whose 
property  abuts  on  such  streets.'® 

92.  Re  Hollister,  180  N.  Y.  518,  94.  Smith  v.  Seattle,  25  Wash. 
72  N.  E.   1143,   aff'g   89  N.  Y.   S.      300,  65  Pac.  612. 

518,   96   App.   Div.   501;    Hollister  95.     McChesney  v.  Chicago,  213 

V.  Rochester,  85  N.  Y.  S.  147,  4^1  111.  592,  73  N.  E.  368. 

Misc.  Rep.   559.  96.      1    Farnham,    Waters    and 

93.  Wheeler  v,  Zanesville,  3  Water  Right,  p.  745  et  seq.  See 
Ohio  Cir.  Ct.  596,  2  Ohio  Clr.  Dec.  Crane  v.  Siloam  Springs,  67  Ark. 
34^  .  See  Hughes  v.  Momence,  163  30,  55  S.  W.  955. 

111.  535,  45  N.  E.  300. 
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By  virtue  of  sufficient  charter  power  land  fronting  on 
a  public  street  may  be  assessed  for  the  digging  and  wall- 
ing of  a  public  well  irl  such  street.®'' 

§  2056.     Property  abutting. 

It  is  competent  for  the  legislature  to  designate  the 
property  to  be  assessed  for  an  improvement,  and  confine 
it  to  the  abutting  property?^  And  such  is  not,  as  a 
matter  of  law,  an  undue  limitation  of  the  district,  at 
least  in  the  absence  of  proof  that  there  was  any  prop- 
erty outside  of  that  limit  that  would  be  benefited.*'  Laws 
authorizing  assessments  to  be  made  only  on  abutting  lots 
or  land  must  be  followed,  or  the  assessment  will  be  il- 
legal.^ Under  such  laws,  non-abutting  property  cannot 
be  assessed  although  it  is  benefited  by  the  improvement, 
and  in  entering  upon  and  coming  from  such  property, 
the  improvement  must  be  used.^  But  property  may  be 
assessed,  it  has  been  held,  although  the  improvement 
did  not  follow  the  lines  of  the  street  as  laid  out,  where 
the  owners  acquiesced  in  the  improvement  as  actually 
made.* 

"By  the  term  'abutting  property'  is  meant  that  be- 
tween which  and  the  improvement  there  is  no  interven- 
ing land."*     "Abutting"  means  "joined  to"  or  "ad- 

97.  LouisviUe  v.  Osborne,  10  owner.  Price  v.  Toledo,  25  Ohio 
Bush.   (Ky.)   226.  Clr.  Ct.  617. 

98.  German  Savings,  etc.  Socy.  2.  Re  Fifty-fourth  St.,  165  Pa. 
V.  Ramish,  138  Cal.  120,  60  Pac.  ^t.  8,  30  Atl.  503;  Re  Morewood 
89,  70  Pac.  1068.  ^^^•'  1^9  Pa.   St.  20,  28  Atl.  123, 

132 

99.  Hennessy  V.Douglas  County,  ^     ^^^^^^^  ^   Bloomfleld,  78  N. 


99  Wis.  129,  74  N.  W.  983. 


J.  L.  67,  73  Atl.  604. 


1.    Perine  v.  Erzgraber,  102  Cal.  4.    Millan  v.  Chariton,  145  Iowa, 

234,    36    Pac.    585;     St.    Louis    v.  648,  J24  N.  W.  766. 

Juppier  (Mo.),  3  S.  W.  401;   Har-  Abutting.     A   statute   authoriz- 

riman  v.  Yonkers,   181   N.  Y.   24,  ing  assessments   on  abutting  lots 

73  N.  E.  493.  means  lots  which  touch  either  on 

Where  a  strip  of  ground  along  a  their  front  or  sides.  Lawrence  v. 
street  is  vacated,  the  title  thereto  Killam,  11  Kan.  499,  511;  Spring- 
reverts  to  the  owner  who  Is  liable  field  v.  Green,  120  111.  269,  11  N. 
for    assessments   as    an   abutting  E   261. 
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joining,"  but  not  necessarily  in  actual  contact  with.^  If 
a  street  is  widened  by  taking  a  stripe  from  one  side,  the 
lots  on  tbe  other  side  of  the  street  constitute  property 
abutting  on  the  improvement.'  Where  a  street  is  divided 
by  a  square  which  is  a  part  of  the  highway  the  two  (di- 
vided) parts  constitute  but  one  street,  the  improvement 
of  which  may  be  charged  against  abutting  owners  ac- 
cording to  legal  provisionsJ  Lots  abutting  on  the  street 
may  be  assessed  where  only  the  center  of  the  street  is 
improved;*  and  lots  on  both  sides  of  the  street  should 
be  assessed  for  an  improvement  of  only  one-half  (one 
side)  of  the  street." 


A  street  crossing  one  that  la 
Improved  cannot  be  said  to  be 
abutting  thereon.  Holt  v.  East 
St.  Louis,  150  IlL  530.  37  N.  E. 
927. 

Right  of  way.  But  a  charter 
provision  authorizing  assessments 
on  abutting  lands  does  not  in- 
clude a  railroad  right  of  way. 
Indianapolis,  etc.  R.  do.  v.  Capitol 
Paving,  etc.  Co.,  24  Ind.  App.  114, 
54  N.  E.  1076.  See  also.  South 
Park  Oom'rs'  v.  Chicago,  etc.  R. 
Co.,  107  111.  105. 

5.  Richards  v.  Cincinnati,  31 
Ohio  St.  506. 

"Abutting"  used  In  reference 
to  lots  does  not  necessarily  mean 
actual  contact.  Cohen  v.  Cleve- 
land, 43  Ohio  St.  190,  1  N.  E.  589. 

A  lot  fifty  feet  at  the  front  and 
vridenlng  to  one  hundred  and 
seventy-five  feet  at  the  rear,  lying 
within  the  quarter  square,  is 
assessable  in  its  entirety  for  an 
abutting  street  improvement,  and 
not  merely  to  the  extent  of  a  fifty 
foot  strip  extending  straight  hack 
from  the  front.  Haller  v.  Bar- 
ber Asphalt  Paving  Co.,  130  Ky. 
P47,  113  S.  W.  616. 


Where  the  street  at  the  place 
at  which  a  lot  abuts  forms  part 
of  the  approach  to  a  viaduct  which 
a  railroad  company  is  bound  to 
keep  in  repair,  the  lot  cannot  be 
assessed  for  paving  the  street. 
Macfarlane  v.  Chicago,  185  111. 
242,  57  N.  E.  12. 

Where  four  lots  were  conveyed 
together  and  used  as  a  homestead, 
they  properly  constitute  one  lot 
and  are  assessable  as  such, 
although  only  one  abuts  on  the 
street  improved.  Loewenbach  v. 
Milwaukee,  139  Wis.  49, 119  N.  W. 
888. 

6.  Cincinnati  v.  Batsche,  52 
Ohio  St.  324,  40  N.  E.  21,  27  L.  R. 
A.  536. 

7.  Alvey  v.  Ashevllle,  146  N. 
C.  395,  59  S.  E.  999. 

8.  Powers  v.  Lindell,  52  Mo. 
233. 

9.  San  Diego  Inv.  Co.  v.  Shaw, 
129  Cal.  273,  61  Pac.  1082;  Klien 
V.  Nugent  Gravel  Co.,  66  N.  E. 
486,  aft'd  in  162  Ind.  509,  70  N.  B. 
801.  See  also.  Helm  v.  WItz,  35 
Ind.  App.  131,  73  N.  E.  846. 

Contra.  Ferine  v.  Erzgraher, 
102  Cal.  234,  36  Pac.  585. 
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"While  "abut"  literally  means  an  actual  coming  to- 
gether, if  a  sidew&lk  is  constructed  on  the  space  reser,'ed 
for  that  purpose  and  the  lot  abuts  on  such  space  they 
may  be  said  to  abut,  at  least  to  constitute  a  substantial 
compliance  with  the  law.^"  So  the  fact  that  a  parkway 
extends  between  a  lot  and  the  sidewalk  does  not  prevent 
the  lot  from  abutting  thereon.^^  But  a  lot  lying  in  the 
rear  of  a  lot  fronting  on  a  street,  no  part  touching  the 
street,  is  not  abutting  property.^*  So  property  opposite 
a  park  but  separated  therefrom  by  a  county  road,  is  not 
abutting  property  as  to  the  park.^' 

Corner  lots  are  assessable  for  improvements  made  ia 
either  street  on  which  it  abuts.^* 

§  2057.     Same — platted  and  unplatted  lands. 
Sometimes  the  statutes  -prescribe  a  different  method 


Where  the  charter  requires  that 
all  lands  on  both  sides  of  the 
street  shall  he  assessed  for  grad- 
ing the  street,  and  the  lots  on  the 
north  side  of  a  street  were 
assessed  for  the  grading  of  the 
north  half  of  the  street,  the  center 
line  of  the  street  being  the  city 
limits,  the  lots  on  the  south  side 
alone  were  subject  to  assessment 
for  grading  the  south  half  of  the 
street  after  they  were  taken  into 
the  city  by  an  extension  of  the 
limits.  Brosnahan  v.  Pitcher,  133 
Mo.  App.  660,  113  S.  W.  1133. 

10.  Notwithstanding  the  prop- 
erty owner  possesses  the  fee  to 
the  center  of  the  street,  his  lot 
"abuts  the  sidewalk,"  although 
there  Is  a  space  between  the  side- 
walk and  the  lot  line.  Joplin  t. 
Freeman,  125  Mo.  App.  717,  723, 
103  S.  W.  130. 

11.  AUman  v.  District  of  Colum- 
bia, 3  App.  Cas.  (D.  C.)  8. 

Abutter.  One  whose  property 
Is  connected  with  the  public  street 


by  a  private  right  of  way,  may 
be  held  to  be  an  abutter  on  the 
street  and  to  be  Injured  by  a  dis- 
continuance of  the  public  street. 
Beutel  V.  West  Bay  City  Sugar 
Co.,  132  Mich.  587,  94  N.  W.  202. 

12.  Springfield  v.  'oreen,  120 
111.  269,  11  N.  E.  261. 

13.  Holt  v.  Somervllle,  127 
Mass.  408. 

14.  Illinois.  Wilbur  v.  Spring- 
field, 123  111.  395,  14  N.  E.  871. 

Iowa,  Morrison  v.  Hershire,  32 
Iowa,  271. 

Kansas.  Lawrence  t.  Killam, 
11  Kan.  499. 

Kentucky.  Elder  v.  CasslUy,  21 
Ky.  L.  Rep.  1274,  54  S.  W.  836. 

Michigan.  Nowlen  y.  Benton 
Harbor,  134  Mich.  401,  96  N.  W. 
450. 

Neto  York.  People  v.  Adams,  18 
N.  Y.  S.  443. 

Wisconsin.  Loewenbach  v.  Mil- 
waukee, 139  Wis.  49,  119  N.  W. 
888. 
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for  assessing  platted  and  unplatted  lands.  For  instance, 
that  where  the  land  is  platted  the  assessment  shall  be 
made  upon  all  lots  to  the  center  of  the  block,  whether 
they  abut  on  the  street  improved  or  not;  but  where  the 
land  is  not  platted  they  must  abut  on  the  street  and 
shall  be  assessed  for  a  distance  of  three  hundred  leet 
from  the  street.^^  But  municipal  officers  must  be  guided 
by  the  plats  and  records,  rather  than  by  actual  frontage, 
in  determining  what  property  abut  on  a  street.^* 

§  2058.     Property  fronting. 

Improvements  made  under  a  statute  or  charter  au- 
thorizing assessments  on  fronting  property  can  only  be 
charged  against  such  property,"  and  the  property  must 
actually  touch  on  the  street  improved,  hence,  an  assess- 
ment on  a  rear  lot,  not  touching,  is  void.^^    Where  side 


15.  McGrew  v.  Kansas  City,  64 
Kan.  61,  67  Pac.  438. 

16.  Scott  County  v.  Hinds,  50 
Minn.  204,  52  N.  W.  523.  See, 
Loewenbacli  v.  Milwaukee,  139 
Wis.  49,  119  N.  W.  888. 

Street  intersection  improve- 
ments may  be  charged  to  abutting 
property  under  proper  authority. 
Conde  v.  Schnectady,  164  N.  Y. 
258,  58  N.  E.  130. 

Same,  for  sidewalks.  Marion 
Trust  Co.  V.  Indianapolis,  37  Ind. 
App.  672,  706,  75  N.  E.  834,  836. 

Sidewalk.  Property  abutting 
on  a  street  is  liable  for  the  cost 
of  a  sidewalk  thereon,  and  the 
fact  that  the  owner  owns  the  fee 
to  the  center  of  the  highway  is 
immaterial.  York  v.  Beitzel,  41 
Pa.  Super.  Ct.  194. 

But  it  has  been  held  that  side- 
walks are  not  included  in  a  stat- 
ute providing  that  the  expense  of 
reconstructing  public  ways  shall 
be  borne  one-half  by  the  city  and 
one-half  by  the  abutting  property. 


Mudge  V.  Walker,  122  Ky.  29,  28 
Ky.  L.  Rep.  996,  90  S.  W.  1046. 

17.  People  V.  Kingston,  99  N. 
Y.  S.  657,  114  App.  Div.  326. 

Lots  "on  any  street"  means 
property  fronting  on  the  street. 
Chillioothe  v.  Henry,  136  Mo.  App. 
468,  118  S.  W.  486. 

If  an  improvement  very  ma- 
terially changes  the  lines  of  a 
street,  the  property  fronting  on 
the  changed  line  is  not  subject  to 
a  lien  thereof.  Oakdale  Borough 
V.  Sterling,  8  Pa.  Super.  Ct.  428, 
43  Wkly.  Notes  Cas.  123. 

Where  the  statute  provides  for 
assessing  only  property  fronting 
on  the  street  to  be  improved,  the 
property  assessed  must  actually 
front  on  the  street,  and  property 
fronting  on  a  street  crossed  by  the 
street  being  Improved  cannot  be 
assessed  even  for  the  street  inter- 
section. Chillicothe  v.  Henry,  136 
Mo.  App.  468,  118  S.  W.  486. 

18.  Wiler  V.  Griffith,  6  Pa.  Co. 
Ct.  204. 
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walk  construction  is  to  be  assessed  against  "lots  and 
lands  fronting  thereon,"  a  lot  on  one  side  of  the  street 
may  be  assessed  for  a  sidewalk  on  the  other  side;  and 
this  is  true  although  the  owner  had  laid  a  sidewalk 
along  his  property  at  his  own  cost.^^  When  the  law  pro- 
vides that  assessments  shall  be  made  on  the  property  to 
the  center  of  the  blocks,  it  includes  lots  fronting,  and  lots 
lying  parallel  to,  the  street.^"  But  in  some  jurisdictions 
if  the  property  is  a  square  it  is  only  necessary  that  part 
of  the  square  should  bound  upon  the  improvement.^^ 
Under  a  statute  requiring  the  assessment  to  be  made 
against  the  property  in  each  square,  to  constitute  a 
square  the  land  must  be  bounded  by  regularly  laid  out 
streets.^2  But  cross  streets  that  have  not  been  extended 
through  the  property  in  question  may  sometimes  be  con- 
sidered as  extended  for  such  purpose.** 

§  2059.     Property  contiguous,  adjoining  and  adjacent. 

Some  laws  provide  for  the  assessment  of  land  "con- 
tiguous" to  the  improvement.  Under  such  provision  it 
has  been  held  that  only  lands  that  actually  abut  on  the 
street  to  be  improved  can  be  assessed.**  Contiguous 
means  actually  touching.*^     Land  lying  contiguous  but 

19.  MUlsap  V.  Balfour,  154  Cal.      N.  E.  427;   Farr  v.  West  Chicago 
303,  97  Pac.  668.  Park   Com'rs,   167   111.   355,   46   S. 

20.  Ottawa  v.  Barney,  10  Kan.      E.  893. 

270.  Abutting      property     may     be 

21.  Boone  v.  Nevin,  13  Ky.  L.      assessed    under    a    provision    to 
Rep.  681.  assess  contiguous  property.   Green 

22.  Caldwell     v.     Rupert,     10      v    Springfield,  130  111.  515,  22  N. 
Bush.    (Ky.)    179.  B.   602;    Springfield  v.  Green,  120 

23.  Specht  V.    Barber   Asphalt      111.  269,  11  N.  E.  261. 

Pav.  Co.,  26  Ky.  L.  Rep.   193,  80  25.      Holston    Salt,   etc.    Co.    v. 

S.  W.  1106.  Campbell,  89  Va.  396,  16  S.  E.  274; 

24.  Langlois   v.   Cameron,    201  Linn  County  Bank  v.  Hopkins,  47 
111.  301,  66  N.  E.  332.  Kan.  580,  28  Pac.  606,^27  Am.  St. 

Contiguous.    It  is  not  necessary  Rep.  309;  Raxedale  v.  Seip,  32  La. 

that  an  assessment  be  levied  on  Ann.  435;  Bolen  Coal  Co.  v.  Ryan, 

all  property  benefited,  but  it  may  48  Mo.  A.pp.  512.    See,  Olson  v.  St. 

be  levied  only  against  contiguous  Paul  Fire,  etc.  Ins.  Co.,  35  Minn, 

property.       West     Chicago     Park  432,   29   N.  W.   125,   59   Am.   Rep. 

Com'rs  V.  Farber,  171  111.  146,  49  333. 
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at  the  end  of  a  newly  opened  street  is  liable  to  special 
assessment.*® 

Adjoining  property  means  property  toucMng  or  eon- 
tignous,  as  distinguished  from  that  lying  near  or  adja- 
cent.*^ "Property  adjoining  the  locality  to  be  affected" 
is  not  confined  to  property  touching  on  the  line  of  the 
improvement,  but  includes  any  property  adjoining  or 
near  the  improvement  which  is  physically  affected,  or 
the  value  of  which  is  commercially  affected  directly  by 
the  improvement,  to  a  degree  in  excess  of  the  effect  upon 
property  in  *the  municipality  generally.**  If  only  one  of 
several  lots  of  an  owner  adjoins  the  improvement,  the 
one  alone  can  be  assessed  unless  the  owner  is  using  them 
all  as  one  lot  in  disregard  of  lot  lines.*' 

"Adjacent"  property  means  property  that  is  near  the 
improvement  so  as  to  be  affected  thereby  and  so  as  to 
enjoy  the  use  thereof,  but  not  necessarily  touching.*" 

§  2060.  Property  not  abutting  on  part  of  street  im- 
proved. 
If  the  assessments  for  the  improvement  are  restricted 
to  abutting,  adjoining  or  adjacent  property,  only  such 
property  as  may  be  embraced  within  that  description  rel- 
ative to  the  particular  improvement  can  be  included.*^ 
And  generally  when  assessments  for  street  improvements 
are  authorized  to  be  made  on  abutting  property,  they 
are  intended  to  be  confined  to  property  abutting  on  the 
improvement  or  the  portion  of  the  street  being  im- 
proved.** Accordingly  if  only  a  part  of  a  tract  of  forty 

26.  Brooks  v.  Chicago,  168  IlL         30.    Close  v.    Twibell,    47    Ind. 
60,  48  N.  E.  136;   Helm  v.  Wltz,      App.  290,  92  N.  E.  377. 

35  Ind.  App.  131,  73  N.  B.  846.  31.    Langlols   ▼.    Cameron,   201 

27.  Matter  of  Ward,  52  N.  T.  111.   301,   66  N.  E.   332;    Smith  v. 
395.  Des  Moines,  106  la.  590,  76  N.  W. 

28.  Board  of  Improvement  v.  836. 

Offenhauser,   84  Ark.   257,   105   S.  32.     California.       McDonald     v. 

W.  265;   Matthews  v.  Kimball,  70  Conniff,  99  Cal.  386,  34  Pac.  71. 
Ark.  451,  66  S.  W.  651,  69  S.  W.  Indiana.     Salem  v.   Henderson, 

547.  13  Ind.  App.  563,  41  N.  E.  1062. 

29.  Barber  Asphalt  Pav.  Co.  y.         Iowa.    Kendlg  v.  Knight,  60  la. 
Peck,  186  Mo.  506,  85  S.  W.  387.  29,  14  N.  W.  78. 
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acres  of  land  abuts  on  the  street,  or  the  part  thereof  be- 
ing improved  only  that  part  can  be  assessed.^^  And  whefe 
one  part  of  a  street  is  opened  and  extended  to  connect 
with  the  other  part,  the  street  not  having  been  contimaons 
before  property  on  the  latter  part  cannot  be  assessed 
therefor.**  Although  the  improvement  of  two  streets  is 
provided  for  in  one  ordinance,  under  some  laws  as  con- 
strued, the  cost  of  improving  one  cannot  be  assessed  on 
the  property  on  both.^^  Nor  under  some  laws  can  two  or 
more  streets  be  united  in  an  improvement  and  the  total 
expense  distributed  against  the  property  abutting  on 
all.'« 

Under  some  laws,  as  construed,  where  the  prop- 
erty on  one  side  of  a  street  has  paid  in  full  for  the  im- 
proving of  that  side  or  half  of  the  street,  the  property 
on  the  other  side  may  be  assessed  for  the  improvement' 
of  that  side.*''  So,  where  a  statute  provided  "that  in 
the  opening  of  an  alley  the  benefits  shall  be  paid  by  the 
owners  of  property  in  said  block,  abutting  on  the  pro- 
posed alley,"  and  an  alley  extending  partly  through  a 
block  was  opened  the  remainder  of  the  way,  all  property 
abutting  on  the  completed  alley  in  such  block  was  held 
liable  to  assessment  for  benefits.*® 

When  a  street  is  opened,  usually  only  the  property 
abutting  on  the  part  that  is  opened  can  be  assessed  there- 
for.*'    It  is  sometimes  provided  that  assessments  can 

Missouri.    Chillicothe  v.  Henry,  Ind.  App.  164,  53  N.  E.  1077,  54 

136  Mo.  App.  468,  118  S.  W.  486;  N.  E.  403. 

Smith  V.  Small,  50  Mo.  App.  401.  36.    Hutchinson   v.    Omaha,    52 

Ohio.    Smith  v.  Tolgdo,  24  Ohio  Neb.   345,  350,   72  N.  W.  218. 

St.  126;  Northern  Indiana  R.  Co.  37.     Shirk    v.    Hupp,    167    Ind. 

V.  Connelly,  10  Ohio  St.  159.  509,  78  N.  E.  242,  79  N.  E.  490. 

Pennsylvania.      Com.    v.    Mar-  38.    St.   Louis  v.  Calhoun,   222 

shall,  69  Pa.  St.  328;  Re  Wabash  Mo.  44,  120  S.  W.  1152;  St.  Louis 

Ave.,   26   Pa.    Super.   Ct.    305.  v.   Lane,   110   Mo.   254,    19    S.    W. 

33.  Ryan  v.  Summer,  17  Wash.  533. 

228,  49  Pac.  487.  39.     Re  Orkney  St.,  194  Pa.  St. 

34.  Kuhne  v.  Omaha,  55  Neb.  425,  45  Atl.  314,  48  L.  R.  A.  274; 
183,  75  N.  W.  562.  Re   Orkney   St.,   9   Pa.   Super.   Ct. 

35.  Wlllard     V.    Albertson,    23  604,  44  Wkly.  Notes  Cg,s.  9;    Rq 
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extend  to  property  to  the  center  of  the  adjoining  block 
or  square,  where  no  buildings  are  taken  to  be  compen- 
sated for,  and  also  restricted  not  to  extend  beyond  the 
end  or  portion  of  street,  sought  to  be  opened.*" 

§  2061.     Restricting  properly  by  depth  or  distance. 

Sometimes  assessments  are  restricted  by  statute  or 
charter  to  a  certain  depth  or  distance  from  the  line  of 
the  street,  and  when  so  restricted  an  assessment  levied 
in  proportion  to  the  value  of  a  lot  extending  beyond  such 
distance  is  illegal.*^ 

§  2062.     Property  benefited. 

Under  k  grant  of  power  to  assess  property  benefited 
by  an  improvement,  a  municipal  corporation  is  not  con- 
fined to  assessiag  aWtting  property.*^  By  such  a  grant, 
any  land  within  the  municipality  that  is  benefited,  is  by 
that  fact  rendered  subject  to  assessment.*^  Thus  under 
authority  to  assess  to  "the  owners  of  the  property"  two- 
thirds  of  the  cost  of  street  improvements,  an  assessment 

Atlantic   Ave.,   14   Pa.   Super.   Ct  41.     Rawson  v.  Des  Moines,  133 

117.  la.   514,   110  N.  W.  91S. 

Under    a    statute    In    Pennsyl-  42.     Goodrich    v.     Detroit,    123 

vania   It  was  held  that  property  Mich.  559,  S2  N.  W.  255;   AUlson 

abutting  on  the  whole  line   of  a  Land  Co.  v.  Tenafly,  68  N.  J.  L. 

street  should  be  assessed  for  open-  205,    52     Atl.     231;     Meissner    v. 

ing  the  street,  and  not  merely  on  Toledo,  31  Ohio  St.  387. 

properties    on    the    part     of     the  43     ^  Amsterdam,   126   N.   Y. 

street  opened.    Re  Chestnut  Ave.,  ^gg    07  N    E    272 

68  Pa.  St.  81.  .... 

The    expense    of    a    retaining 

Widening  of  a  street  should  be  ^g,,  ^^ich  is  incident  to  a  gen- 

assessed    only    against    property  ^^^1    pi^n    of    gi-ading    a    street, 

along  the  part  that   is  widened,  though   erected    in   front   of   one 

Dodsworth  V.  Cincinnati,  18  Ohio  ^jan's  property,  should  be  assessed 

Cir.    Ct.    288,    10    Ohio    Cir.    Dec.  according  to  benefits  received  by 

177;  Re  Letitla  St.,  18  Pa.  Super,  ^u  ^,^3  property  benefited  by  the 

^*^-  ^^^-  grading.     Keller   v.    Mt    Vernon, 

40.     Re  Application  of  St.  Open-  48  N.  Y.  S.  370,  23  App.  Dlv.  46, 

ing  Board,  18  N.  Y.  S.  727,  940,  64  See  also.  Re  Perrysvllle  Ave.,  210 

Hun,  59.  Pa.  St.  537,  60  Atl.  160, 
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of  the  two-thirds  against  abutting  owners  was  held  in- 
valid."'* 

4.      PEOPEETT  EXEMPT  FEOM  ASSESSMENT. 

§  2063.     Power  to  exempt — construction. 

In  the  absence  of  express  authorization,  a  municipal 
corporation  has  no  power  to  exempt  lands  from  special 
assessment.*'  But  the  legislature  possesses  such  power, 
however,  the  one  claiming  the  exemption  must  point  out 
the  law  authorizing  it,  and  this  law  must  be  clear  and 
unambiguous.** 

Exemption  from  taxation  does  not  include  exemption 
from  special  assessments.*''     Accordingly,  property  of 


44.  El  Paso  V.  Mundy,  85  Tex. 
316,  20  S.  W.  140. 

45.  Vrana  v.  St.  Louis,  164  Mo. 
146,  64  S.  W.  180;  Racklifle  v. 
Duncan,  130  Mo.  A,pp.  695,  108 
S.  W.  1110. 

46.  Kansas  City  Exposition 
Driving  Park  v.  Kansas  City,  174 
Mo.  425,  433,  74  S.  W.  979;  Dyker 
Meadow  Land,  etc.  Co.  v.  Cook,  38 
N.  Y.  S.  222,  3  App.  Div.  164;  Peo- 
ple T.  Cummings,  166  N.  Y.  110, 
59  N.  E.  703;  State  v.  McGonagle, 
38   Utah,   277,  112   Pac.   401. 

A  constitutional  provision  that 
the  legislature  shall  restrict  the 
power  of  assessment  of  municipal 
corporations  so  as  to  prevent 
abuses  therein,  does  not  deprive 
the  legislature  of  such  power. 
Milwaukee  Electric  R.,  etc.  Co.  v. 
Milwaukee,  95  Wis.  42,  69  N.  W. 
796. 

47.  Alabama.  Huntsville  v. 
Madison  County,  166  Ala.  389 
(1910),  52  So.  326. 

Iowa.    Edwards,  etc.  Const.  Co. 
V.  Jasper  County,  117  la.  365,  90 
N.  W.  1006,  94  Am.  St.  Rep.  301. 
5  McQ.  7 


Kentucky.  Zable  v.  Louisville 
Baptist  Orphans  Home,  92  Ky.  89, 

17  S.  W.  212,  13  L.  R.  A.  668; 
Louisville  v.  McNaughten,  19  Ky. 
L.  Rep.  1695,  44  S.  W.  380, 

Louisiana.  Franklinton  v.  Po- 
lice Jury,  126  La.  2,  52  So.  172; 
Lafayette  v.  Orphan  Asylum,  4 
La.  Ann.  1. 

Massachusetts.  Boston  Seamen's 
Friend  Soc'y  v.  Boston,  116  Mass. 
181,  17  Am.  Rep.  153. 

Missouri.  Corrigan  v.  Kansas 
City,  211  Mo.  608,  111  S.  W.  215; 
Sheehan  v.  Good  Samaritan  Hos- 
pital, 50  Mo.  155,  11  Am.  Rep. 
412. 

Nebraska.  Beatrice  v.  Brethren 
Church,  41  Neb.  358,  59  N.  W. 
932. 

New  York.  Roosevelt  Hospital 
V.  New  York,  84  N.  Y.  108,  aff'g 

18  Hun,  582.  See  also.  Re  St 
Joseph's  Asylum,  69  N.  Y.  353. 

Ohio.  Gilmour  v.  Pelton,  5  Ohio 
Deo.  (reprint),  447,  6  Am.  L.  Rec. 
26,  2  Wkly.  Law  Bui.  159. 

Pennsylvania.     Northern  Liber- 
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an  incorporated  academy  exempt  "from  all  taxation, 
state,  county,  municipal  and  special"  is  not  thereby  ex- 
empt from  assessments  for  local  improvements.**  Nor 
are  local  assessments  included  in  an  exemption  from  tax- 
ation for  state,  county,  city  or  other  municipal  pur- 
poses.*^ So  exemption  from  "all  public  taxes,  rates  and 
assessments"  has  been  held  not  to  include  a  municipal 
assessment  for  local  improvement  as  such  an  assessment 
was  said  to  be  not  public  but  local  and  private.®"  So  the 
mere  fact  that  pensions  are  made  exempt  from  taxation 
does  not  exempt  land  purchased  with  pension  money  from 
local  assessments."*^  On  the  contrary,  it  has  been  held 
that  an  exemption  from  "all  public  taxes  and  assess- 


tles  V.  St.  John's  Church,  13  Pa. 
St.  104. 

Rhode  Island.  Second  Univer- 
sallst  Socy.  v.  Providence,  6  R.  L. 
235.  , 

Sowth  Dakota.  Whittaker  v. 
Deadwood,  23  S.  D.  538,  122  N.  W. 
590. 

Vtah.  Wey  v.  Salt  Lake  City, 
35  Utah,  504,  101  Pac.  381. 

Washington.  Seattle  v.  Mt. 
Pleasant  Cemetery  Co.,  59  Wash. 
41,  109  Pac.  1052;  Re  Howard 
Ave.,  44  Wash.  62,  86  Pac.  1117. 

Wisconsin.  Yates  v.  Milwaukee, 
92  Wis.  352,  66  N.  W.  248. 

Property  exempt  from  general 
taxation  under  some  statutes  Is 
expressly  made  subject  to  special 
assessments.  Mt.  Pleasant  Ceme- 
tery Association  v.  Newark,  50 
N.  J.  L.  66,  11  Atl.  147. 

Such  laws  do  not  exempt  prop- 
erty from  assessments  but  merely 
Impose  a  limitation.  Re  St.  Mark's 
Chuch,  11  Hun  (N.  Y.)  381,  aff'd 
in  74  N.  Y.  610. 

Vacant  lots  cannot  be  ex- 
empted by  ordinance  from  an  as- 


sessment imposed  on  adjacent 
property  for  street  improvements. 
Such  ordinances  violate  the  prin- 
ciple of  uniformity  and  equality. 
Montlcello  v.  Banks,  48  Ark.  251, 
2  S.  W.  852. 

Exemption  of  land  of  society 
for  establishing  useful  manufac- 
tures from  taxes,  charges,  impo- 
sitions "for  public  use,"  held  not 
to  apply  to  local  assessments. 
Paterson  v.  Society  for  Ej^tablish- 
ing  Useful  Manufactures,  24  N.  J. 
L.  385. 

48.  Paving  District  v.  Sisters 
of  Mercy,  86  Ark.  109,  109  S.  W. 
1165,  treating  the  subject  fuUy 
and   reviewing  the   authorities. 

49.  Kansas  City  Exposition 
Driving  Park  v.  Kansas  City,  174 
Mo.  425,  74  S.  W.  979. 

50.  Buffalo  City  Cemetery  v. 
Buffalo,  46  N.  Y.  506,  509,  per 
Folger,  J. 

51.  Tucker  v.  Utica,  54  N.  Y.  S. 
855,  35  App.  Div.  173;  Re  Floyd, 
53  N.  Y.  S.  709,  24  Misc.  Rep. 
359. 
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ments  does  include  assessments  for  local  improvements 
since  this  is  said  to  be  a  public  purpose.^* 

§  2064.     Religious  and  charitable  institutions. 

Sometimes  the  legislatures  exempt  the  property  of  re- 
ligious or  charitable  institutions  from  local  assessments 
or  special  taxes  for  public  improvements.^*  Constitu- 
tional or  legislative  provisions  exempting  the  property  of 
religious  and  charitable  institutions  from  general  taxa- 
tion do  not  exempt  such  property  from  assessments  for 
local  improvements.^*  Aside  from  any  express  author- 
ity of  exemption,  property  is  not  exempt  from  assess- 


52.  state  v.  St.  Paul,  36  Minn. 
529,  530,  32  N.  "W.  781,  per 
Mitchell,  J. 

"Special"  taxes  as  used  in  a 
statute  exempting  certain  prop- 
erty from  general  and  special 
taxes,  means  such  as  road  and 
school  taxes  and  does  not  refer 
to  local  assessments.  Paving  Dis- 
trict V.  Sisters  of  Mercy,  86  Ark. 
109,    109    S.   W.    1165. 

Property  owned  by  the  federal 
government  is  exempt  from  spe- 
cial assessment  for  street  improve- 
ments. Whittaker  v.  Deadwood, 
23  S.  D.  538,  122  N.  W.  590. 

A  general  statute  providing 
that  all  benefited  land  be  assessed 
for  local  improvements  does  not 
repeal  a  charter  provision  of  a 
corporation  exempting  Its  prop- 
erty from  such  an  assessment. 
Hudson  County  Catholic  Protec- 
tory V.  Kearney  Twp.,  56  N.  J.  L. 
385,  28   Atl.  1043. 

53.  Corrigah  v.  Kansas  City, 
211  Mo.  608,  627,  111  S.  W.  115; 
Hudson  County  Catholic  Protec- 
tory V.  Kearney  Twp.,  56  N.  J.  L#. 
385,  28  Atl.  1043;  Protestant  Fos- 
ter Home  V.  Newark,  36  N.  J.  U 
478,  13  Am.  Rep.  464;  Re  Tremont 


Baptist  Church,  73  N.  T.  S.  1075, 
36  Misc.  Rep.  590;  Harrisburg  v. 
Ohev  Sholem  Congregation,  32  Pa, 
Co.  Ct.  589. 

Property  of  a  hospital  used  for 
purposes  of  its  incorporation  can- 
not be  assessed  for  local  improve- 
ments when  its  charter  forbids. 
Cooper  Hospital  v.  Camden,  68  N. 
J.  L.  208,  52  Atl.  210,  rev'd  in  68 
N.  J.  L.  691,  54  Atl.  419. 

54.  Arkansas.  Ahem  v.  Improve- 
ment Dist.,  69  Ark.  68,  61  S.  W. 
575. 

Georgia.  Atlanta  v.  First 
Presbyterian  Church,  86  Ga.  730, 
13  S.  E.  252,  12  L.  R.  A.  852. 

Illinois.  Ottawa  v.  Free  Church, 
20  111.  423;  Chicago  v.  Baptist,  etc. 
Union,  115  111.  245. 

Kentucky.  Kilgus  v.  Good 
Shepherd  Orphanage,  94  Ky.  439, 
15  Ky.  L.  Rep.  318,  22  S.  W.  750; 
Zable  V.  Louisville  Baptist  Or- 
phan's Home,  92  Ky.  89,  17  S.  W. 
212,  13  L..  R.  A.  662. 
■  Louisiana.  Lafayette  v.  luija 
Orphan  Asylum,  4  La.  Ann.  a. 

Massachusetts.  Boston  Seamen's 
Friend  Soc.  v.  Boston,  116  Mass. 
181,  17  Am.  Rep.  153;  Boston  Asy- 
lum  V.  Boston  Street  Com'rs,  18fl 
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ment  merely  because  it  is  owned  by  a  religious  or  char- 
itable institution.  ""^ 

On  the  theory,  sometimes  advanced,  that  the  construc- 
tion of  a  sidewalk  and  assessing  for  the  cost  thereof  is 
done  under  the  police  power,  an  exemption  from  munici- 
pal taxation  does  not  extend  to  such  assessments  since 
levying  them,  is  not  an  exercise  of  the  taxing  power.®* 

§  2065.     Educational  institutions. 

The  rule,  that  an  exemption  of  property  from  taxation 
does  not  exempt  from  benefit  assessments,  applies  to 
property  held  by  a  school,  coUege  or  university.®^ 


Mass.  485,  62  N.  B.  961;  Worcester, 
etc.  Society  v.  Worcester,  116 
Mass.  1S9. 

Michiffan.  Lefevre  v.  Detroit, 
2  Mich.  586. 

Minnesota.  Washburn  Memo- 
rial Orphan  Asylum  v.  State,  73 
Minn.  343,  76- N.  W.  204. 

Ifebraska.  Beatrice  v.  Brethren 
Church,  41  Neb.  358,  59  N.  W. 
932. 

Missouri.  Locfcwood  v.  St.  Louis, 
24  Mo.  20. 

New  York.  People  v.  Syracuse, 
2  Hun,  433;  Roosevelt  Hospital  v. 
New  York,  84  N.  T.  108;  Re  New 
York,  11   Johns.    (N.   Y.)    77. 

Pennsylvania.  Re  Broad  St., 
165  Pa.  St.  475,  30  Atl.  1007; 
Harrlsburg  v.  St.  Paul's  Church, 
5  Pa.  Dist.  351;  Philadelphia  v. 
Pennsylvania  Hospital  for  Insane, 
154  Pa.  St.  9,  25  Atl.  1076. 

The  exemption  of  property 
owned  and  used  by  a  social  set- 
tlement (the  building  on  which 
Is  used  exclusively  for  such 
work),  from  assessment  for  water 
supply,  does  not  extend  to  church 
property  used  partly  for  such 
work  and  partly  for  church  pur- 
poses.    People  ex  rel.  t.  Monroe, 


81  N.  Y.  S.  972,  40  Misc.  Rep. 
286. 

A  constitutional  provision  di- 
recting that  all  property  must  be 
assessed  for  taxes  under  general 
laws  does  not  affect  a  charter  pro- 
vision of  a  hospital  exempting  its 
property  from  benefit  assessments. 
Cooper  Hospital  v.  Camden,  68  N. 
J.  L.  691,  54  Atl.  419,  rev'g  68  N. 
J.  L.  208,  52  Atl.  210. 

The  liability  of  property  to  be 
assessed  depends  upon  the  law  In 
force  at  the  time  the  assessment 
is  made.  Re  Tremont  Baptist 
Church,  73  N.  Y.  S.  1075,  36  Misc. 
Rep.  590;  Re  Bast  176th  St,  83 
N.  Y.  S.  433,  85  App.  Dlv.  347. 

55.  Rausch  v.  United  Brethren 
Church,  107  Ind.  1,  8  N.  E.  25; 
Washburn  Memorial  Orphan  Asy- 
lum V.  State,  73  Minn.  343,  76 
N.  W.  204. 

56.  Philadelphia  v.  Pennsyl- 
vania Hospital,  143  Pa.  St.  367,  22 
Atl.  744;  Wflkinsburg  Borough  v. 
Home  for  Aged  Women,  131  Pa. 
St.  109,  18  AU.  937,  6  L.  R.  A. 
531. 

57.  School  Dist.  of  Ft.  Smith 
V.  Board  of  Improvement,  65  Ark. 
343,  46  S.  W.  418;  Boston  Asylum 
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§  2066.     Cemeteries  and  burial  grounds. 

The  principles  in  relation  to  exemptions  of  property 
used  for  religious,  charitable  and  educational  purposes, 
as  considered  in  prior  sections,  apply  to  property  used 


V.  Charles,  180  Mass.  485,  62  N.  E. 
961;  State  v.  Macalester  College, 
87  Minn.  165,  91  N.  W.  484;  State 
V.  Robertson,  24  N.  J.  L.  504;  Re 
College  St.,  8  R.  I.  474. 

School  property  Is  liable  to 
assessment  for  benefits.  Re  How- 
ard Ave.,  44  Wash.  62,  86  Pac. 
1117. 

Lots  held  by  board  of  educa- 
tion, held  not  exempt.  Chicago  v. 
Chicago,  207  111.  37,  69  N.  E.  580. 

Charter  of  an  educational  in- 
stitution exempting  the  property 
of  the  institution  from  assess- 
ments for  local  improvements, 
held  unconstitutional.  University 
of  Chicago  v.  People,  118  111.  565, 
9    N.    B.    189. 

Under  a  constitutional  provi- 
sion exempting  the  property  of 
the  University  of  California  from 
taxation,  unimproved,  vacant 
property  in  which  the  university 
has  its  funds  invested,  is  not  ex- 
empt from  special  assessments 
for  Improvements.  City  Street 
Improvement  Co.  v.  University  of 
California,  153  Cal.  776,  96  Pac. 
801. 

Where  tte  law  provides  that 
certain  school  funds  shall  be 
strictly  preserved  and  used  for 
school  purposes,  an  assessment  for 
a  sewer  Improvement  cannot  be 
paid  out  of  such  funds.  Board  of 
Education  v.  Cincinnati,  8  Ohio 
S.   &   C.   P.   Dec.    581. 

A  statute  exempting  a  college 
from  "all  civil  impositions,  taxes 


and  rates,"  held  to  include  assess- 
ments for  street  improvements. 
They  were  held  to  import  a  re- 
nunciation of  the  taxing  power. 
Harvard  College  v.  Boston,  104 
Mass.  470. 

Public  school  property  used  for 
school  purposes  is  exempt  from  as- 
sessment unless  otherwise  pro- 
vided by  statute. 

Arlcansas.  Board  of  Improve- 
ment V.  School  Dist.,  56  Ark.  354, 
19  S.  W.  969,  16  L.  R.  A.  418,  35 
Am.  St.  Rep.  108. 

California.  Witter  v.  Mission 
School  Dist.,  121  Cal.  350,  53  Pac. 
905,  66  Am.  St.  Rep.  33. 

Indiana.    Sutton  v.  School  City, 

28  Ind.  Aipp.  315,  62  N.  E.  710. 
Kentucky.    Louisville  v.  Leath- 

erman,  99  Ky.  213,  35  S.  W.  625. 
Montana.    Butte  v.  School  Dist., 

29  Mont.   336,    74   Pac.    869. 
Nebraska.     Von    Steen    v.    Bea- 
trice, 36  Neb.  421,  54  N.  W.  677. 

Ohio.  Re  School  Property,  5 
Ohio  Dec.  577,  7  Ohio  N.  P.  568; 
Toledo  V.  Board  of  Education,  48 
Ohio  St.  83,  26  N.  E.  403;  Board 
of  Education  v.  Toledo,  48  Ohio 
St.  87,  26  N.  B.  404. 

Pennsylvania.  Pittsburg  v. 
Sterrett  Subdivision  School,  204 
Pa.  St.  635,  54  Atl.  463,  61  L.  R.  A. 
183. 

Contra.  Chicago  v.  Chicago,  207 
111.  37,  69  N.  E.  580;  Sioux  City  v. 
Independent  School  Dist.,  55  la. 
150,  7  N.  W.  488;  St.  Louis  Public 
Schools  v.  St.  Louis,  26  Mo.  468. 
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for  cemeteries  and  burial  grounds.  Ordinarily,  general 
laws  exempting  property  from  taxation  will  not  exempt 
sncti  property  from  assessments  or  special  taxes  for  local 
improvements;  however,  whether  or  not  the  exemption 
exists  must  depend  upon  the  proper  construction  of  the 
law  applicable.  Sometimes  -such  property  is  exempt 
and  sometimes  it  is  not.^*  Unless  expressly  exempt, 
property  owned  by  a  cemetery  or  held  for  cemetery  or 
burial  purposes,  is  subject  to  assessment  for  local  im- 
provements.** 


58.  Illinois.  Bloomington  Ceme- 
tery Assn.  V.  People,  139  111.  16, 
28  N.  EX   1076. 

Kentucky.  Louisville  v.  Nevin, 
73  Ky.  (10  Bush.)  549,  19  Am. 
Rep.  78. 

Maryland.  Baltimore  v.  Pro- 
prietors of  Green  Mount  Ceme- 
tery, 7  Md.  517. 

Massachusetts.  Proprietors  of 
Mt.  Auburn  Cemetery  v.  Cam- 
bridge, 150  Mass.  12,  22  N.  E. 
66,   4  L.  R.  A.   836. 

Minnesota.  State  t.  St.  Paul,  36 
Minn.  529,  32  N.  W.  781. 

New  Jersey.  Mt.  Pleasant 
Cemetery  Co.  v.  Newark,  50  N.  J. 
L.    66,    11   Atl.    147. 

New  York.  Buffalo  City  Ceme- 
tery V.  Buffalo,  46  N.  Y.  506; 
Gouverneur  v.  Gouverneur  Ceme- 
tery Assn.,  120  N.  Y.  S.  221,  136 
App.  Div.  37,  rev'g  116  N.  Y.  S. 
1107,  62  Misc.  Rep.  534;  Batter- 
man  V.  New  York,  73  N.  Y.  S.  44, 
65  App.  Div.   576. 

Ohio.  Lima  v.  Lima  Cemetery 
Assn.,  42  Ohio  St.  128,  51  Am. 
Rep.  809. 

Pennsylvania.  Philadelphia  v. 
Union  Burial  Ground  Socy.,  178 
Pa.  St.  533,  36  Atl.  172,  36  L.  R. 
A.  263,  39  Wkly.  Notes  Cas.  351; 


Beltzhoover  v.  Beltzhoover's  Heirs, 
173  Pa.  213,  33  Atl.  1047,  37  Wkly. 
Notes  Cas.  283;  Olive  Cemetery 
Co.  V.  Philadelphia,  93  Pa.  129, 
39  Am.  Rep.  732;  Philadelphia  v. 
Franklin  Cemetery,  2  Pa.  Super. 
Ct.  569. 

Rhode  Island.  Proprietors  of 
Swan  Point  Cemetery  v.  Tripp,  14 
R.   I.    199. 

Washington.  Seattle  v.  Mt. 
Pleasant  Cemetery,  59  Wash.  41, 
109  Pac.  1052. 

59.  Re  Jerome  Ave.,  192  N.  Y. 
459,  85  N.  E.  755;  Re  White  Plains 
Presbyterian  Church,  98  N.  Y.  S. 
63,  112  App.  Div.  130;  Oakland 
Cemetery  v.  Yonkers,  71  N.  Y.  S. 
783,  63  App.  Div.  448,  affd  182 
N.  Y.  564,  75  N.  E.  1132;  Appeal 
of  Union  Dale  Cemetery  Co.,  227 
Pa.  St.  1,  75  Atl.  835. 

An  exemption  of  property  set 
apart  for  cemetery  purposes  from 
"any  tax  or  public  imposition 
whatever,"  does  not  exempt  from 
an  assessment  for  a  local  im- 
provement. Baltimore  v.  Green 
Mount  Cemetery,  7  Md.  517. 

Property  of  a  cemetery  associa- 
tion is  not  exempt  from  assess- 
ment for  water  by  a  statute  pro- 
viding that   such  property   shall 
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§  2057.     Homestead  property. 

A  homestead,  iinless  exempted  by  law,  is  liable  to  as- 
sessment for  local  improvement.^"  Under  a  constitu- 
tional provision  exempting  homestead  property  from 
forced  sale  under  any  process  of  law,  and  reciting  that 
"no  property  shall  be  exempt  from  sale  for  taxes,"  a 
special  assessment  for  local  improvement,  has  been  held 
to  be  a  tax;  therefore,  the  homestead  waa  held  not  ex- 
empt from  assessment  for  benefits.^  ^  The  rale  is  to  the 
contrary  in  Texas,  where  it  is  held  that  a  homestead  is 
made  exempt  from  such  liability  by  constitutional  pro- 
vision.®" 


not  lie  sold  under  execution.  Bat- 
terman  v.  New  York,  73  N.  Y.  S. 
44,  65  App.  Dlv.  576. 

A  provision  tliat  the  cost  of 
local  improvements  shall  he  as- 
sessed on  lands  benefited  thereby 
does  not  repeal  by  Implication  a 
law  exempting  cemetery  lands 
from  taxation  so  long  as  used  for 
such  purpose.  Oakland  Cemetery 
V  Yonkers,  71  N.  Y.  S.  783,  63 
App.  Div.  448,  aff'd  in  182  N.  Y. 
564,  75  N.  E.  1132. 

An  exemption  of  land  from  as- 
sessment used  for  cemetery  pur- 
poses is  not  confined  to  that  part 
actually  occupied  by  graves.  Re 
Perry  Ave.,  103  N.  Y.  S.  1069, 
118  App.  Div.  874. 

An  exemption  of  lots  in  a  bury- 
ing ground  does  not  Include  the 
unsold  lots  belonging  to  a  ceme- 
tery association.  Seattle  v.  Mt. 
Pleasant  Cemetery  Co.,  59  Wash. 
41,  109  Pac.  1052. 

Where  property  of  a  cemetery 
is  exempted  from  assessment  by 
statute,  the  fact  that  the  improve- 
ment was  authorized  by  a  special 
statute  will  not  render  it  liable 
to  assessment  therefor.    Re  White 


Plains  Presbyterian  Church,  98  N. 
Y.  S.  63,  112  N.  Y.  App.  Div.  130. 

60.  Ahern  v.  Board  of  Improve- 
ment, 69  Ark.  68,  75,  61  S.  W.  575; 
Perine  v.  Forbush,  97  Cal.  305, 
311,  32  Pac.  226;  Todd  v.  Atchi- 
son, 9  Kan.  App.  251,  59  Pac.  676; 
Nevin  V.  Allen,  15  Ky.  L.  Rep. 
836,    26    S.    W.    180. 

61.  Shibley  v.  Ft.  Smlt^,  etc. 
District,  96  Ark.  410,  420,  132  S. 
W.  444;  Todd  v.  Atchison,  9  Kan. 
App.  251,  59  Pac.  676,  approving 
Franklin  County  v.  Ottawa,  49 
Kan.  747,  31  Pac.  788;  Ottawa 
County  V.  Nelson,  19  Kan.  242, 
and  Hines  v.  Leavenworth,  3  Kan. 
197. 

62.  Higgins  v.  Bordages,  88 
Tex.  458,  31  S.  W.  52,  53  Am.  St. 
Rep.  770,  overruling  Lufkin  v. 
Galveston,  58  Tex.  545;  Beaumont 
V.  Russell  (Tex.  Civ.  App.  1908), 
112  S.  W.  950;  Lovenberg  v.  Gal- 
veston, 17  Tex.  Civ.  App.  162,  42 
S  W.  1024;  Bordages  v.  Higgins, 
1  Tex.  Civ.  App.  43,  19  S.  W.  446, 
20  S.  W.  184,  726.  But  compare 
Kettle  V.  Dallas,  35  Tex.  Civ.  App. 
632,    80    S.    W.    874. 


'4424 


Municipal  Corporations. 


§2068 


§  2068.  Making  of,  or  pajmient  for  part  of  improvement, 
by -property  owners. 
Some  statutes  or  charters  provide  that  where  a  prop- 
erty owner  improves  the  street  in  front  of  his  land  it 
shall  be  excepted  from  the  order  for  the  improvement,  or 
he  shall  be  credited  therewith,  provided  it  is  done  on  offi- 
cial grade  and  is  acceptable  to  the  municipality .®®  The 
municipality- by  permitting  a  property  owner  to  make  cer- 
tain improvements  in  reliance  on  a  statute  or  charter  al- 
lowing him  to  pake  them,  may  be  estopped  from  assess- 
ing his  property  for  an  improvement  in  Ueu  of  which 
his  own  work  was  intended.®*  But  the  fact  that  a  prop- 
erty owner  has  improved  the  street  in  front  of  his  prop- 
erty will  not,  in  the  absence  of  express  provision  to  the 
contrary,  affect  the  right  of  the  municipality  to  improve 
the  street,  including  that  part  already  improved  by  him, 
and  assess  such  owner  for  his  proportionate  share.*" 


63.  De  Haven  v.  Berendes,  135 
Cal.  178,  67  Pac.  786;  Chicago  v. 
Chldester,  243  111.  577,  90 'N.  B. 
1090;  Chicago  v.  Burkhardt,  223 
111.  297,  79  N.  B.  82;  Lux  &  Tal- 
bott.  Stone  Co.  v.  Donaldson,  162 
Ind.  481,  68  N.  E.  1014;  Holloran 
V.  Morman,  27  Ind.  App.  309,  59 
N.  E.  869;  Sanford  v.  Warwick, 
181   N.  Y.   20,   73   N.   E.   490. 

Where  an  improvement  made 
by  an  owner  was  accepted  by 
the  city  it  was  proper  to  assess 
his  property  with  only  a  nominal 
amount.  Re  East  18th  St.,  27 
N.  Y.  S.  5?1,  75  Hun,  603,  ard 
in  142  N.  Y.  S.  645,  37  N.  B.  568. 

Improvements  by  property 
owners,    §    1825    ante,   vol.    4. 

Agreements  of  citizens  and 
property  owners  to  pay  for  im- 
provements,^ §   1864  ante,  vol.   4. 

Property  owners  are  sometimes 
allo'wed  to  make  an  Improvement 
under  supervision  of  the  city  en- 


gineer. Gleason  v.  Barnett,  115 
Ky.  890,  22  Ky.  L.  Rep.  1660,  61 
S.  W.  20. 

The  California  statute  does  not 
exempt  such  property  from  a  sub- 
sequent assessment,  but  merely 
allows  a  credit  for  the  work  done. 
De  Haven  v.  Berendes,  135  Cal. 
178,    67   Pac.    786. 

64.  Gleason  v.  Barnett,  115  Ky. 
890,  22  Ky.  L.  Rep.  1660,  61  S.  W. 
20;  Sanford  v.  Warwick,  181  N. 
Y.  20,  73  N.  B.  490,  rev'g  82  N. 
Y.  S.  466,  83  App.  Div.  120. 

65.  Sparks  v.  Barber  Asphalt 
Pav.  Co.,  129  Ky.  769,  112  S.  W. 
830;  Louisville  v.  Cast,  28  Ky.  L. 
Rep.  1256,  91  S.  W.  251;  Heman 
Const.  Co.  V.  McManus,  102  Mo. 
App.  649,  77  S.  W.  310;  Delaware, 
etc.  Canal  Co.  v.  Buffalo,  56  N.  Y. 
S.  976,  39  App.  Div.  333,  aff'd  in 
167  N.  Y.  589,  60  N.  E.  1119; 
Kennett  Square  v.  Entriken,  7  Pa. 
Co.  Ct.  469. 
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§  2069.     Exemption  by  agreement. 

The  legislature  has  power  to  authorize  a  municipal  cor- 
poration or  a  board  of  park  commissioners,  or  other  such 
body,  to  agree  with  an  owner  of  land  that  in  considera- 
tion of  his  conveying  to  it  or  them  certain  of  his  land 
for  park,  or  street,  or  other  public  purpose,  that  other 
of  his  land  otherwise  subject  to  assessment  for  such  pur- 
pose, shall  be  exempt  from  assessment  therefor.^®  Thus, 
under  such  authority,  an  agreement  in  consideration  of 
the  owner  waiving  damages  for  the  extension  of  a  boule- 
vard through  his  land,  that  the  municipality  would  as- 
sume the  betterment  assessments  and  would  take  care 
of  any  sewer  assessments  and  all  surface  water,  was  sus- 
tained.®'^ Similar  agreements  have  been  sustained  in 
many  jurisdictions.^®   But  in  the  absence  of  express  grant 


Where  a  property  owner  on 
his  own  initiative  has  made  Im- 
provements in  front  of  his  prop- 
erty the  cost  of  an  Improvement 
of  the  street  by  the  city  may  be 
assessed  as  for  an  original  con- 
struction. Sparks  v.  Barber  As- 
phalt Pav.  Co.,  129  Ky.  769,  112 
S.  W.  830. 

But  see  Johnson  v.  Tacoma,  41 
Wash.  51,  82  Pac.  1092,  where 
property  owners  were  given  credit 
for  work  done  in  doing  away  with 
the  necessity  of  a  retaining  wall 
which  the  city  was  required  to 
build  In  front  of  other  property. 

66.  Massachusetts.  Atkinson  v. 
Newton,  169  Mass.  240,  47  N.  B. 
1029  (2  cases) ;  Green  v.  Everett, 
179  Mass.  147,  60  N.  E.  490. 

Michigan.  Scovel  v.  Detroit, 
159  Mich'.  95,  97,  123  N.  W.  569, 
16  Det.  Leg.  N.  784. 

Minnesota.  State  v.  District 
Court,  83  Minn.  170,  173,  86  N. 
W.  15,  holding  that  such  exemp- 
tions include  all  assessments, 
present  or  future. 


New  York.  Re  Westminster 
Heights  Co.,  95  N.  Y.  S.  247,  107 
App.  Div.  577,  aff'd  in  185  N.  Y. 
539,  77  N.  E.   1198    (memo.). 

67.  Bell  v.  Newton,  183  Mass. 
481,  67  N.  E.  599. 

68.  Exemption  agreements.  A 
release  from  assessment  for  a 
sewer  in  consideration  of  the 
owner's  permission  to  construct 
such  sewer  through  his  land.  Is 
valid.  Colt  V.  Grand  Rapids,  115 
Mich.  493,  73  N.  W.  811,  4  Det. 
Leg.  N.  945. 

A  conveyance  to  a  municipal 
corporation  of  a  strip  of  ground 
for  street  purposes  on  condition 
that  the  city  would  lay  out  and 
Improve  the  same  and  forever 
keep  It  In  good  repair  at  Its  ex- 
pense, upheld  as  valid.  Browne 
V.  Palmer,  66  Neb.  287,  92  N.  W. 
315. 

An  agreement  upon  the  part  of 
a  city  cannot  be  inferred  from 
a  provision  in  a  street  opening 
ordinance  that  certain  landowners 
shall  first  "enter  Into  a  satlsfac- 


4426 


Municipal,  Cobpobations. 


§2070 


'of  power  a  municipal  corporation  has  no  such  author- 
ity.«» 

5.      EXERCISE    OF    POWEB. 

§  2070.     Municipal  officers  empowered  to  make  assess- 
ments. 
The  state  legislature  sometimes  confers  power  to  make 
assessments   for  local  improvements   on   a   designated 
board,  but  usually  the  legislative  body  of  the  municipality 


tory  agreement  to  dedicate  to  the 
city  free  of  cost  all  land  within 
the  bed  of  said  streets  which  they 
may  own."  Re  Ffty-fifth  St.,  16 
Pa.  Super.  Ct.  133. 

A  contract  exempting  street 
railway  property  from  assessment 
cannot  be  inferred  from  a  provi- 
sion in  an  ordinance  granting  the 
street  railway  company  the  right 
to  lay  its  tracks  ih  a  street  that 
the  company  shall  restore  the 
pavement  of  the  street.  Lake  St. 
Electric  R.  Ck).  v.  Chicago,  183 
111.  75,  55  N.  E.  721,  47  L..  R.  A. 
624;  Cason  v.  Lebanon,  153  Ind. 
567,  55  N.  B.  768. 

An  agreement  between  the  city 
and  a  cemetery  association  re- 
quiring the  city  to  connect  a 
branch  of  a  sewer  with  the  sewer 
system  of  the  cemetery  was  held 
not  to  invalidate  a  prior  resolu- 
tion for  the  construction  of  the 
sewer  where  the  city  retained  the 
power  to  fix  assessments  as  the 
circumstances  required.  Edwards 
V.  Cooper,  168  Ind.  54,  79  N.  E. 
1047. 

69.  Indiana.  Pittsburg,  etc.  R. 
Co.  V.  Oglesby,  165  Ind.  542,  76 
N.   E.  165. 

Massachusetts.  Whitcomb  v. 
Boston,   192   Mass.   211,   78   N.   B. 


407;  Boylston  Market  Assn.  v. 
Boston,    113    Mass.    528. 

Michigan.  Leggett  v.  Detroit, 
137  Mich.  247,  100  N.  W.  566. 

Mississippi.  Edwards  Hotel, 
etc.  R.  Co.  V.  Jackson,  96  Miss. 
547,   51   So.   802. 

Missouri.  Vrana  v.  St.  Louis, 
164  Mo.  146,  64  S.  W.  180. 

New  York.  McKechnie  Brew- 
ing Co.  V.  Canandaigua,  44  N.  Y. 
S.  317,  15  App.  Div.  139,  afC'd  in 
162  N.  Y.  631,  57  N.  E.  1113; 
Smadbeck  v.  Mt.  Vernon,  109  N. 
Y.  S.  70,  124  App.  Div.  515,  re- 
hearing denied,  110  N.  Y.  S.  1146, 
126  App.  Div.  935;  Hooker  v. 
Rochester,  30  N.  Y.  S.  297. 

■Where  the  assessment  of  street 
railway  property  is  authorized  by 
statute  for  improvements  in  the 
streets  in  which  its  roads  are  con- 
structed, such  provisions  cannot 
be  changed  by  agreement.  Shreve- 
port  V.  Shreveport  City  R.  Co.,  104 
La.  260,  29  So.  129. 

However,  rights  may  be  ac- 
quired by  a  property  owner  under 
such  an  agreement,  even  where 
the  city  has  no  such  power,  as 
where  the  city  acts  fraudulently. 
Dempster  v.  Chicago,  175  111.  278, 
51  N.  E.  710. 
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is  authorized  to  make  them.  When  the  statute  or  charter 
so  provides,  it  is  imperative  that  the  municipal  council 
should  make  the  assessment  as  the  authority  cannot  he 
delegated  by  it.™  But  in  making  an  assessment  the  coun- 
cil may  adopt  the  report  of  another  or  others  relative 
thereto,  and  such  is  considered  as  the  council's  own  act, 
and  sufficiently  complies  with  a  law  requiring  the  assess- 
ment to  be  made  by  this  body.'^^ 

Power  to  make  assessments  for  park  purposes  is  fre- 
quently vested  in  a  board  of  park  commissioners.''^ 
A  constitutional  provision  that  power  to  levy  as- 
sessments shall  be  vested  in  municipal  corporations 
or  municipal  authorities,  it  has  been  held,  is  not 
violated  by  the  vesting  of  such  authority  in  a  board  of 
park  commissioners.''*    Under  a  constitutional  provision 


70.  Baltimore  v.  Scharf,  54  Md. 
499;  Sedalla  v.  Donohue,  190  Mo. 
407.  89  S.  W.  386;  Westport  v. 
Mastln,  62  Mo.  App.  647;  In  re 
Hearn,  96  N.  Y.  378;  Davis  v. 
Read,  65  N.  Y.  566. 

See  §§  1821,  1822  ante,  vol.  4, 
as  to  municipal  authorities  em- 
powered to  provide  improvements. 

71.  Bassett  v.  New  Haven,  76 
Conn.  70,  55  AU.   579. 

Adopting  committee's  report. 
Where  a  ooimcil  was  authorized, 
hy  itself  or  by  a  committee  ap- 
pointed by  it,  to  make  assess- 
ments, the  adoption  by  the  council 
of  a  report  and  assessment  made 
by  a  committee  appointed  by  the 
mayor,  was  held  to  be  in  law  the 
making  of  the  assessment  by  it- 
self, and  the  fact  that  the  com- 
mittee had  no  authority  to  act 
was  of  no  consequence.  Bartram 
V.  Bridgeport,  55  Conn.  122,  10 
Atl.  470.  To  same  effect.  Smith 
V.  Buffalo,  35  N.  Y.  S.  G35,  90  Hun 
(N.  Y.),  118,  70  N.  Y.  St.  Rep. 
400. 


See  §  615  ante,  vol.  2. 

Adopting  engineer's  report. 
Where  it  is  required  that  commis- 
sioners apportion  the  cost  before 
an  assessment  is  made,  the  mak- 
ing of  an  assessment  by  the  adop- 
tion by  the  council  of  the  engi- 
neer's report,  is  void.  Pittsburgh, 
etc.  R.  Co.  V.  Oglesby,  165  Ind. 
542,    76    N.    E.    165. 

Judicial  act.  But  it  has  been 
held  that  the  computation  and  ap- 
portionment of  the  cost  of  a  street 
grading  is  an  act  judicial  in  its 
nature  and  cannot  he  delegated, 
but  must  be  performed  by  the 
board  empowered  to  do  so.  Mc- 
Quiddy  v.  Vineyard,  60  Mo.  App. 
610. 

72.  West  Chicago  Park  Com'rs 
v.  Sweet,  167  111.  326,  47  N.  E. 
728;  West  Chicago  Park  Com'rs  v. 
Farber,  171  111.  146,  49  N.  E.  427. 

73.  Kedzle  t.  West  Chicago 
Park  Com'rs,  114  111,  280,  2  N.  E. 
182;  State  v.  District  Court,  33 
Minn.  335,  252,  22  N.  W.  625,  632. 
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that  assessments  may  be  made  by  "corporate  autbori- 
ties,"  the  assessments,  it  has  been  held  in  Illinois,  may 
be  made  by  the  supervisor  and  assessor.''* 

§  2071.     Same — commissioners. 

The  ascertainment  of  the  land  to  be  assessed  and  the 
apportionment  of  the  assessment  among  the  different 
parcels  is  frequently  vested  in  commissioners  appointed 
under  authority  of  statute  or  charter,  in  manner  therein 
prescribed.''^  Sometimes  the  power  to  appoint  such  com- 
missioners is  vested  in  the  president  of  the  board  of  local 
improvements,^'  sometimes  in  the  municipal  council,'''' 
sometimes  in  a  court  of  general  jurisdiction  as  the  cir- 
cuit court,  or  district  court,''*  and  sometimes  in  the 
county  court.''* 


74.  Jones  v.  Lake  View,  151 
m.    663,    38   N.   E.    688. 

75.  Connecticut.  Ferguson  v. 
Stamford,  60  Conn.  432,  22  Atl. 
782. 

Illinois.  Harrigan  v.  Jackson- 
ville, 220  111.  134,  77  N.  B.  85; 
Sumner  v.  Mllford,  214  111.  388, 
73  N.  E.  742;  Storrs  v.  Chicago, 
208  111.  364,  70  N.,B.  347;  Brethold 
V.  Wllmette,  168  111.  162,  48  N.  E. 
38;  Chicago  v.  '^eber,  94  111.  App. 
561. 

Michigan.  Boehme  v.  Monroe, 
106  Mich.  401,  64  N.  W.  204;  War- 
ren V.  Grand  Haven,  30  Mich.  24. 

Minnesota.  State  v.  District 
Court,  33  Minn.  235,  22  N.  W.  625. 

New  Jersey.  Bakman  v.  Hack- 
ensack  Impt.  Commission,  70  N. 
J.  L..  499,  57  Atl.  141. 

New  York.  Re  Roberts,  17  Hull, 
559,  affd  in  81  N.  Y.  62. 

Pennsylvania.  Franklin  v.  Han- 
cock, 204  Pa.  St.  110,  53  Atl.  644; 
Franklin  v.  Hancock,  18  Pa. 
Super.   Ct.   398. 


United  States.  Baumaii  v.  Ross, 
167  U.  S.  548,  17  Sup.  Ct.  966,  42 
Li.  Ed.  270. 

Mere  mistake  In  given  name  of 
commissioner  is  not  material. 
Brethold  v.  Wilmette,  168  lU.  162, 
48  N.  E.  38. 

76.  Sumner  v.  Milford,  214  111. 
388,    73    N.   B.    742. 

77.  Warren  v.  Grand  Haven, 
30  Mich.  24. 

78.  Bakman  v.  Hackensaek 
Impt.  Com.,  70  N.  J.  L.  499,  57 
Atl.  141. 

79.  Murphy  v.  Peoria,  119  111. 
509,  9  N.  E.  895;  Lake  v.  Decatur, 
91  111.  596;  Chicago  v.  Weber,  94, 
111.  App.  561;  Davis  v.  Litchfield, 
155  111.  384,  40  N.  E.  354. 

Where  commissioners  are  ap- 
pointed by  a  court,  they  are 
agents  or  officers  of  the  court  and 
not  of  the  municipality  and  no 
contractul  relation  exists  between 
them  and  the  municipality.  Chi- 
cago V.  Weber,  94  111.  App.  561; 
Kimble  v.  Peoria,  140  111.  157,  29 
N.  E.  723. 
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Commissioners  being  constituted  for  a  designated  pur- 
pose can  assess  only  for  the  improvement  for  which  they 
are  appointed ;  an  assessment  by  them  for  any  other  im- 
provement is  void.*"  They  are  usually  appointed  to  make 
the  assessment  in  person,  and,  hence,  cannot  delegate 
their  power,  as  lay  adopting  the  report  of  another.*^ 

§  2072.     Competency  of  commissioners. 

It  is  usually  provided  by  statute  or  charter  that  such 
commissioners  shall  be  disinterested  resident  freehold- 
ers of  the  municipality.*^  Persons  having  a  pecuniary 
interest  in  the  improvement  or  in  the  assessment  there- 
for are  not  competent  to  act  in  making  the  assessment.** 


80.  Ferris  v.  Chicago,  162  111. 
Ill,  44  N.  B.  436. 

81.  Mann  v.  Jersey  City,  24  N. 
J.  L.  662. 

Delegation  of  authority  Is  for- 
bidden, §  382  et  seq.,  ante,  vol.  1. 

82.  Raymond  v.  Rutherford,  55 
N.  J.  L.  441;  27  Atl.  172,  afC'd  In 
56  N.  J.  L.  340,  29  Atl.  156;  Ryer- 
son  V.  Passaic,  38  N.  J.  L.  171; 
Brewer  v.  Elizabeth,  66  N.  J.  L. 
547,  49  Atl.  480;  Re  Big  Run,  137 
Pa.  590,  20  Atl.  711. 

Proceedings  of  the  council  for 
the  appointment  of  commis- 
sioners to  assess  damages  must 
show  afllrmatlvely  that  the  per- 
sons appointed  have  the  qualifica- 
tions prescribed  by  statute  or 
charter.  Ryerson  v.  Passaic,  38 
N.  J.  Li.  171;  Speer  v.  Passaic,  38 
N.  J.  L.  168. 

But  It  has  been  held  that  where 
the  only  qualification  required  of 
a  commissioner  is  that  he  make 
affidavit  that  he  is  disinterested 
and  will  faithfully  execute  the 
duties  of  the  office,  the  filing  of 
the  affidavit  qualifies  him  to  act, 
though  the  resolution  of  appoint- 


ment does  not  state  that  he  Is 
disinterested.  Weldon  v.  West 
Hoboken  (N.  J.),  43  Atl.  535. 

83.  Murr  v.  Naperville,  210  111. 
371.  71  N.  E.  380;  Hunt  v.  Chi- 
cago, 60  111.  183;  Shreve  v.  Cicero, 
129  111.  226,  21  N.  B.  815;  Chase 
V.  Bvanston,  172  111.  403,  50  N. 
E.  241;  Bramhall  v.  Bayonne,  35 
N.  J.  L.  476. 

Competency  of  commissioners 
Illustrated.  Owning  a  lot  just 
outside  the  area  of  assessment 
does  not  render  a  person  incom- 
petent to  act  as  commissioner  to 
make  the  assessment.  Coward  v. 
North  Plainfield,  63  N.  J.  L.  61,  42 
Atl.  805. 

It  is  no  objection  to  the  quali- 
fications of  a  commissioner  of  esti- 
mate and  assessment  that  he  is  a 
member  of  the  common  council 
and  that  a  portion  of  the  property 
assessed  belongs  to  the  corpora- 
tion. Re  Opening  of  Twenty-sixth 
Street,  12  Wend.  (N.  Y.)  203. 

A  petitioner  for  an  improvement 
is  disqualified  to  act  as  commis- 
sioner to  assess  the  damages  for 
land    taken    therefor.     Hendrick- 
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Whether  sucli  pecuniary  interest  exists  is  a  question  of 
fact  depending,  of  course,  on  the  evidence  developed  in 


son  V.  Point  Pleasant  Beach,  65 
N.  J.  L.  535,  47  Atl.  465. 

One  who  is  a  trustee  and  pew 
holder  in  a  church  situated  with- 
in the  assessment  district.  It  has 
been  held,  has  such  a  pecuniary 
interest  in  the  property  as  will 
disqualify  him.  Hopkins  v.  Ma- 
son, 42  How.  Pr.  (N.  Y.)  115,  61 
Barb.   469. 

A  statutory  provision  that  a 
judge  shall  not  sit  as  such,  or  take 
any  part  in  the  decision  of  a  cause 
or  matter,  if  he  is  related  by  cos- 
sanguinity  to  any  party  to  the 
controversy  does  not  apply  to  as- 
sessors. O'Reilley  v.  Kingston, 
114  N.  Y.  439,  21  N.  B.  1004,  aff'g 
39    Hun,    285. 

An  employee  of  the  agents  of  the 
owner  of  property  assessed  in  the 
agents'  name  is  not  disqualified 
from  acting.  Pearce  v.  Hyde  Park, 
126  111.  287,  18  N.,E.  824. 

Under  a  statute  requiring  that 
commissioners  should  be  compe- 
tent to  serve  as  jurors  the  fact 
that  a  person  is  entitled  to  ex- 
emption from  jury  service  does 
not  render  such  person  incompe- 
tent. Heerman's  Heirs  v.  Munic- 
ipality, No.  2,  15  La.  597. 

Slight  physical  incapacity,  not 
interferring  with  the  performance 
of  the  duties  of  an  assessor  does 
not  disqualify  a  person  from  act- 
ing as  member  of  a  board  of  as- 
sessors. People  V.  Barker,  37  N. 
Y.    S.    555,    1    App.    Div.    532. 

One  is  not  disqualified  from  act- 
ing as  viewer  on  a  reassessment 
by  the  fact  that  he  had  already 
served   on   the   former  view   and 


had,  therefore,  formed  an  opinion. 
Harrisburg  v.  Mateer,  4  Pa.  Dist. 
R.  554. 

Persons  owning  lands  which 
abut  upon  a  street  upon  which 
the  improvements  are  to  be  made, 
though  on  a  part  different  from 
that  to  which  the  assessment  pro- 
ceedings relate  are  not  "disia^r- 
ested  freeholders,"  and  are,  there- 
fore, disqualified  from  acting  as 
viewers  to  assess  damages  and 
benefits.  Main  Street,  Big  Run 
Boro.,  137  Pa.  590,  20  AO.  711. 

Where  charter  requires  the 
assessment  for  a  public  improve- 
ment to  be  apportioned  upon 
property  benefited,  and  if  no 
property  Is  benefited  to  the  full 
amount,  the  remainder  shall  be 
laid  on  the  whole  city,  and  re- 
quires the  jury  to  be  resident  free- 
holders, the  jury  cannot  be  legally 
declared  disinterested,  as  they 
have  a  direct  interest  In  having 
the  assessment  so  laid  as  not  to 
fall  on  the  city  at  large  so  as  to 
avoid  charging  their  own  prop- 
erty. Powers'  Appeal,  29  Mich. 
504. 

Where  the  compensation  of  a 
municipal  officer  depends  upon 
the  amount  of  the  assessment 
levied  he  is  not  competent  to  act 
as  commissioner  to  make  the  as- 
sessment. Chase  v.  Evanston,  172 
111.  403,  50  N.  E.  241.  But  see. 
Betts  V.  Naperville,  214  111.  380, 
73  N.  E.  752. 

A  member  of  a  commission  ap- 
pointed to  try  the  validity  of  a 
special  assessment  for  the  con- 
struction of  a  sewer,  held  not  di& 
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the  particular  case.  The  fact  that  the  persons  making 
the  assessment  are  taxpayers  of  the  municipality,  is  no 
objection  to  the  validity  of  the  assessment.** 

§  2073.     Oath  of  commissioners. 

Before  competent  to  make  assessments,  commissioners 
are  generally  required  to  take  an  oath  properly  to  per- 
form their  duties.  The  person  to  administer  such  oaths 
is  usually  designated  by  charter  or  statute.**      In  the 


qualified  by  the  fact  that  one  of 
the  abutting  owners  was  his  son, 
where  the  son  paid  his  assessment 
before  the  hearing.  Sowles  v.  St. 
Albans,   71  Vt.  418,  45  Atl.   1050. 

The  father  of  the  owner  of 
property  to  be  assessed  is  not 
disqualified  to  act  as  an  assessor. 
O'Rlelly  V.  Kingston,  114  N.  Y. 
439,  21  N.  E.  1004,  aff'g  39  Hun, 
285. 

That  one  of  the  commissioners 
was  a  brother-in-law  of  a  person 
whose  property  was  not  assessed 
does  not  disqualify  him  on  the 
ground  of  Interest.  Rowe  v.  Com- 
missioners of  Assessments,  69  N. 
J.  L.  600,  55  Atl.  649. 

84.  Brown  v.  Saginaw,  107 
Mich.  643,  65  N.  W.  601;  McKuslck 
V.  Stillwater,  44  Minn.  372,  46  N. 
W.  769;  Minneapolis  v.  Wilkin,  30 
Minn.  140, 14  N.  W.  581;  Raymond 
V.  Rutherford,  55  N.  J.  L.  441,  27 
Atl.  172,  aff'd  in  56  N.  J.  L.  340, 
29  Atl.  156;  State  v.  Wright,  54 
N.  J.  L.  130,  23  Atl.  116. 

Where  the  statute  requires  that 
the  commissioners  of  assessment 
shall  be  freeholders,  the  order  of 
appointment  must  recite  that  they 
are  such.  Brewer  v.  Elizabeth,  66 
N.  J.  L  547,  49  Atl.  480.  But  see, 
Weldon  v.  West  Hoboken,  43  Atl 
(N.   J.)    535. 


85.  Unck  V.  Litchfield,  141  111. 
469,  31  N,  B.  123;  Wheeler  v. 
Chicago,  57  111.  415;  Mann  v.  Jer- 
sey City,  24  N.  J.  L..  662;  Re 
Dennis,    22   Hun    (N.   Y.),    607. 

Commissioners'  oath.  In  the 
absence  of  a  statute  to  the  con- 
trary, the  oath  may  be  taken 
after  the  assessment  Is  made  but 
before  the  making  of  the  report 
of  the  proceedings  to  the  council. 
Laimbeer  v.  New  York,  6  N.  Y.  S. 
Ct.    (Sandf.)    109.' 

Oath  of  commissioners  taken 
before  the  approval  of  the  ordi- 
nance for  the  improvement,  but 
after  its  passage  by  the  council, 
is  not  nugatory.  Gurnee  v.  Chi- 
cago, 40  111.  165. 

The  taking  of  such  oath  before 
the  order  authorizing  the  assess- 
ment takes  effect  Is  not  such  an 
irregularity  as  will  vitiate  their 
subsequent  proceedings.  Skinner 
V.   Chicago,  42   111.   52. 

Commissioners  taking  the  oath 
before  making  the  assessment  are 
not  required  to  be  re-sworn  before 
re-casting  the  assessment  under  a 
subsequent  order  of  the  .  court. 
Schemick  v.  Chicago,  151  111.  336, 
37  N.  E.   888. 

Where  the  commissioners  take 
the  oath  required  by  law,  the  add- 
ing   of   other    clauses    not    incon- 
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event  that  commissioners  make  a  special  assessment  with- 
out the  sanction  of  the  oath  required  by  law,  it  has  been 
held,  the  assessment  will  be  set  aside.^®  However,  mere 
irregularity  in  administering  the  oath  does  not  render 
the  proceedings  void  and  may  be  waived  by  failure  to 
make  a  motion  in  the  proper  court  to  set  the  same 
aside.*'' 

§  2074.     Notice  of  assessment  to  property  owners. 

Before  special  assessments  can  be  charged  upon  the 
property  of  private  persons,  the  owners  must  be  given 
notice  thereof,  with  an  opportunity  to  be  heard  and  to 
contest,  if  desired,  the  validity  and  fairness  of  the  as- 
sessment,** and  failure  to  give  such  notice,  it  is  usually 


sistent  thereT^lth,  will  not  vitiate 
the  proceedings.  Rich  v.  Chicago, 
59   111.   286. 

Commissioners  making  assess- 
ments for  local  improvements 
under  a  statute  may  be  sworn 
before  the  officer  designated  by 
charter  where  the  statute  is  silent 
as  to  the  officer  before  whom  the 
oath  shall  be  taken.  Shreve  v. 
Cicero,  129  111.  226,  21  N.  B.  815. 

Where  the  statute  required 
commissioner  to  take  oath  "faith- 
fully^  and  fully  to  discharge  the 
duties,"  an  oath  that  he  would 
perform  such  duties  "to  the  best 
of  his  ability"  is  defective  and 
renders  the  assessment  illegal. 
Merritt  v.  Portchester,  71  N.  Y. 
309,  27  Am.  Rep.  47. 

"86.  Spear  v.  Perth  Amboy,  38 
N  J.  L.  425;  Hoxsey  v.  Paterson, 
37  N.  J.  K  409. 

87.  Linck  v.  Litchfield,  141  111. 
469,  31  N.  E.  123. 

Commissioner's  compensation 
cannot  be  taxed  until  the  assess- 
ment   is    made    and    confirmed. 


Wiggin  V.  New  York,  9  Paige  (N. 
Y.)   16. 

A  commissioner  employed  to 
make  a  special  assessment  can 
recover  only  such  compensation 
as  is  provided  by  law.  Jersey 
City  V.  Quaife,  26  N.  J.  L.  63. 

88.  Colorado.  Brown  v.  Denver, 
7  Colo.  305,  3  Pac.  455.      ' 

Cotmectiout.  Nichols  v.  Bridge- 
port, 23  Conn.  189,  60  Am.  Dec. 
i636. 

Indiana.  Adams  v.  Shelbyvllle, 
154  Ind.  467,  57  N.  E.  114,  49  L. 
R.  A.  799,  77  Am.  St.  Rep.  484; 
Schissel  v.  Dickson,  129  Ind.  139, 
28  N.  E.  540;  Garvin  v.  Daussman, 
114  Ind.  429,  16  N.  E.  826,  5  Am. 
St.  Rep.  637;  Brownell  Imp.  Co. 
V.  Nixon  (Ind.  App.),  92  N.  B. 
693. 

Iowa.  Auer  v.  Dubuque,  65  la. 
650,  22  N.  W.  914. 

Kansas.  Union  Pac.  R.  Co.  v. 
Abilene,  78  Kan.  820,  98  Pac.  224; 
Gllmore  v.  Hentig,  33  Kan.  156,  5 
Pac.  781. 

Kentucky.  Nevin  v.  Roach,  86 
Ky.  492,  5  S.  W.  546,  9  Ky.  L.  Rep. 
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held,  will  render  an  assessment  void  whether  or  not  no- 
tice is  expressly  required  hy  law.*®    A  statute  or  charter 


819;  McGrath  v.  Shelbyville,  13 
Ky.  L.  Rep.  588. 

Massachusetts.  Collins  v.  Hol- 
yoke.  146  Mass.  298,  15  N.  B.  908. 

Michigan.  Beecher  v.  Detroit, 
92  Mich.  268,  52  N.  W.  731. 

Missouri.  St.  Louis  t.  Brlnk- 
wlrth,  204  Mo.  280,  102  S.  W.  1091; 
State  ex  rel.  v.  Field,  107  Mo.  445, 
17  S.  W.  896. 

New  Jersey.  State  v.  Paterson 
Ave.,  etc.  Road  Com'rs,  41  N.  J. 
L.  83;  State  v.  Jersey  City,  24 
N.  J.  L.  662. 

New  York.  McLoughlln  v.  Mil- 
ler. 124  N.  Y.  510,  26  N.  B.  1104, 
arg  10  N.  Y.  S.  830,  57  Hun, 
430;  Jordon  v.  Hyatt,  3  Barb.  (N. 
Y.)   275. 

Utah.  Argyle  v.  Johnson  (Utah, 
1911),  118  Pae.  487. 

Wyoming.  McGarvey  v.  Swan, 
17  Wyo.  120,  96  Pac.  697. 

United  States.  Fallbrook  Irri- 
gation Dist.  V.  Bradley,  164  U.  S. 
112,  17  Sup.  Ct.  56,  41  L.  Ed. 
369. 

See  §§  1849-1855  ante,  vol.  4. 

Notice  at  any  stage  of  the  pro- 
ceedings prior  to  a  conclusive 
Judgment  is  suflScient  to  sustain 
the  assessment.  McEneney  v.  Sul- 
livan, 125  Ind.  407,  25  N.  B.  540; 
Fair  Haven  &  W.  R.  Co.  v.  New 
Haven,  75  Conn.  442,  53  Atl.  960, 
affd  in  203  U.  S.  379,  27  Sup.  Ct. 
74,    51   L.    Ed.    237. 

Property  owners  whose  lands 
are  not  to  be  taken,  against  whom 
benefits  are  to  be  assessed  are  not 
entitled  to  notice  of  condemnation 
proceedings.  St.  Louis  v.  Cal- 
5  McQ.  8 


houn,  222  Mo.  44,  120  S.  W. 
1152. 

Provisions  for  notice  of  assess- 
ment in  condemnation  proceed- 
ings are  not  applicable  to  street 
Improvement  proceedings  unless 
made  so  by  law.  Blackie  v.  IJud- 
son,  117  Mass.  181;  Spades  v. 
Phillips,  9  Ind.  App.  487,  37  N.  B. 
297.  But  see,  Garvin  v.  Dauss- 
man,  114  Ind.  429,  16  N.  E.  826, 
5  Am.  St.  Rep.  637. 

Property  owners  who  receive 
notice  of  the  city's  intention  to 
take  part  of  their  lands  for  the 
purpose  of  widening  a  street  are 
not  entitled  to  another  notice  of 
proceedings  to  assess  benefits  re- 
sulting from  the  widening  against 
the  part  not  taken.  Prince  v.  Bos- 
ton, 111  Mass.  226. 

In  Michigan  it  has  been  held 
that,  "in  the  absence  of  statutory 
mandate  the  council  is  not  re- 
quired to  give  any  notice  to  prop- 
erty owners  of  its  intention  to  con- 
struct a  public  improvement  and 
to  levy  a  special  assessment  to 
defray  the  expense  thereof." 
Thayer  Lumber  Co.  v.  Muskegon, 
152  Mich.   59,  115  N.  W.  957. 

89.  Iowa.  Zelie  v.  Webster  City, 
94  la.  393,  62  N.  W.  796;  Bush  v. 
Dubuque,  69  la.  233,  28  N.  W. 
542;  Gatch  v.  Des  Moines,  63  la. 
718,  18  N.  W.  310. 

Maryland.  Ulman  v.  Baltimore, 
72  Md.  587,  20  Atl.  141,  21  Atl. 
709,   11   L.   R.  A.   224. 

Missouri.  Williams  v.  Monroe, 
125'  Mo.  574,  28  S.  W.  853. 

Netraska.  Barker  v.  Omaha,  16 
Neb.  269,  20  N.  W.  382. 
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provision  authorizing  special  assessments,  whicli  fails  to 
provide  for  notice  to  property  owners  and  an  opportu- 
nity to  be  heard  at  some  stage  of  the  proceedings  is 
unconstitutional,  as  depriving  persons  of  their  property 
without  "due  process  of  law.""" 


New  Jersey.  State  v.  Gutten- 
berg,  38  N.  J.  L.  419. 

Tsfew  York.  People  ex  rel.  t. 
New  Rochelle,  31  N.  Y.  S.  592,  83 
Hun,  185;  Jordan  v.  Hyatt,  3 
Barb.  (N.  Y.)  275. 

Pennsylvania.  Hershberger  v. 
Pittsburg,  115  Pa.  78,  8  Atl.  381; 
Watson  V.  .Sewickley,  91  Pa.  330; 
Erie  City  t.  WiUis,  26  Pa.  Super. 
Ct.  459. 

South  Carolina.  City  Council  v. 
Pinckney,  1  Const.  Rep.  (S.  C.) 
Treadway,  42,  3  Brev.  (S.  C.) 
217. 

Vermont.  Woodbouse  v.  Bur- 
lington,  47  Vt.   300. 

Washington.  Wilson  v.  Seattle, 
2  Wash.  543,  27  Pac.  474. 

But  see  Baltimore  v.  Johns 
Hopkins  Hospital,  56  Md.  1,  and 
Baltimore  v.  Sharf,  56  Md.  50, 
overruling  Baltimore  v.  Soharff,  54 
Md.  499,  but  subsequently  over- 
ruled in  TTlman  v.  Baltimore,  72 
JId.  587,  20  Atl.  141,  21  Atl.  709, 
11   L.   R.   A.   224. 

Where  no  notice  of  the  assess- 
ment is  given,  the  assessment  is 
void,  although,  the  party  assessed 
had  knowledge  that  the  improve- 
ment was  being  made.  Grace  v. 
Board  of  Health  of  Newton,  135 
Mass.  490. 

Where  noticed  of  the  Intended 
assessment  would  be  without  ad- 
vantage to  the  tax  payer,  failure 
to  give  notice  cannot  defeat  the 
collection   of  the  tax.     Dittoe  v. 


Davenport,  74  la.  66,  36  N.  W. 
895. 

90.  Delaware.  English  v.  Wil- 
mington, 2  Marv.  (Del.)  63,  37 
Atl.    158. 

Iowa.  Gatch  v.  Des  Moines,  63 
la.  718,  18  N.  W.  310. 

Maryland.  Ulman  v.  Baltimore, 
72  Md.  587,  20  Atl.  141,  21  Atl. 
709,  11  L.  R.  A.  224;  Baltimore  v. 
Sharf,  54  Md.  499. 

New  York.  Stuart  v.  Palmer, 
74  N.  Y.  183,  30  Am.  Rep.  289; 
Remsen  v.  Wheeler,  105  N.  Y.  573, 
12  N.  E.  5C4;  Seaman  v.  Dickin- 
son, 36  N.  Y.  S.  748.  1  App.  Div. 
19. 

Virginia.  Violett's  Heirs  v. 
Alexandria,  92  Va.  561,  23  S.  E. 
909,  31  L.  R.  A.  382,  53  Am.,  St. 
Rep.  825. 

United  States.  Paulsen  v.  Port- 
land, 149  U.  S.  30,  13  Sup.  Ct 
750,  3  L.  Ed.  637. 

Necessity  for  notice.  But  it 
does  not  follow  that  a  valid  assess- 
ment may  not  be  made  In  pur- 
suance of  such  a  statute  If  due 
notice  is  given  as  provided  for  by 
charter  or  ordinance.  Gatch  v. 
Des  Moines,  63  Iowa,  718,  18  N. 
W.  310;  Grand  Rapids  S.  P.  Co. 
V.  Grand  Rapids,  92  Mich.  564, 
62  N.  W.  102S;  Denver  y.  Dumars, 
33  Colo.  94,  80  Pac.  114. 

A  statute  which  does  not  provide 
for  notice  of  assessment  proceed- 
ings before  city  authorities  is  not 
unconstitutional  if  it  provides  for 
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If  the  statute  requires  notice  to  be  given  property 
owner  of  the  resolution  declaring  a  necessity  for  mak- 
ing an  improvement  the  giving  of  such  notice  is  neces- 
sary to  confer  jurisdiction  on  the  municipality  to  make 
the  improvement  and  the  assessment  therefor.®^  Laws 
providing  for  notice  of  assessment  are  mandatory  and 
must  he  strictly  observed  or  the  assessment  will  be  in- 
vaUd.92 


an  appeal  to  a  Jury.  Holt  v. 
Somerville,  127  Mass.  408. 

Statute  providing  for  notice  to 
be  given  property  owners  after 
the  assessment  is  made  and  giv- 
ing them  an  opportunity  to  be 
heard  before  the  assessment  is 
confirmed  is  constitutional.  Re 
Amsterdam,  126  N.  Y.  158,  27  N. 
E.  272,  rev'g  8  N.  T.  S.  234,  55 
Hun,  270,  28  N.  Y.  St.  Rep.  516. 

Statute  providing  for  the  con- 
struction of  a  sewer  is  not  un- 
constitutional for  failing  to  pro- 
vide for  notice  of  the  assessment 
where  the  legislature  has  already 
fixed  a  mode  of  assessment  which 
Is  determined  by  a  mathematical 
calculation.  Perry  v.  Davis  & 
Younger,  18  Okla.  427,  90  Pac.  865. 

A  charter  provision  authorizing 
an  assessment  is  not  unconstitu- 
tional for  failing  to  provide  for 
notice  to  parties  to  be  assessed, 
if  the  city  authorities  may  pro- 
vide for  such  notice  without  a 
charter  provision  therefor.  Den- 
ver V.  Dumars,  33  Colo.  94,  80 
Pac.  114. 

An  ordinance  providing  for  a 
special  assessment  without  notice 
or  hearing  is  unconstitutional. 
Brown  v.  Denver,  7  Colo.  305,  3 
Pac.  455. 

Where  the  assessment  can  be 
enforced  only  In  a  legal  proceed- 


ing In  court  where  notice  is  re- 
quired, ordinances  authorizing 
the  assessment  are  not  rendered 
unconstitutional  by  a  failure  to 
provide  for  notice.  Law  v.  John- 
ston, 118  Ind.  261.  20  N.  E.  745; 
Garvin  v.  Daussman,  114  Ind.  429, 
16  N.  E.  826,  5  Am.  St.  Rep.  637; 
St.  Louis  V.  Greely,  14  Mo.  App. 
578;  Duluth  v.  Dibblee,  62  Minn. 
18,  63  N.  "W.  1117. 

Where  an  ordinance  requires 
that  after  the  assessment  shall 
have  been  made,  notice  shall  be 
given  to  the  owner  and  interest 
upon  the  tax  shall  be  charged 
from  the  date  of  the  notice  until 
paid,  such  notice  Is  necessary 
only  to  charge  the  owner  with 
interest  when  delinquent,  and  Is 
not  essential  to  the  validity  of  the 
assessment.  Walker  &  Simmons 
V.  District  of  Columbia,  17  D.  C. 
(6  Mackey)    352. 

91.  Schmidt  v.  Elmwood  Place, 
15  Ohio  Cir.  Ct.  R.,  351,  8  Ohio 
Dec.  113;  Knecht  v.  Cincinnati, 
18  Ohio  Clr.  Ct.  R.  875,  9  0.  C. 
D.  392. 

§  1854  ante,  vol.  4. 

92.  §§  1849  to  1855  ante,  vol.  4. 
District  of  Columbia.    McDonald 

V.  LIttlefield,  16  D.  C.  (5  Mackey) 
574;  Bensinger  v.  District  of  Co- 
lumbia, 17  D.  C.  (Mackey)  285. 
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§  2075.     Sufficiency  of  the  notice. 

Notice  of  the  assessment  must  conform  substantially 
to  the  requirements  of  the  law  providing  therefor.**  But 


Illinois.  Derby  v.  West  Park 
Com'rs,  154  111.  213,  40  N.  B.  438. 

loioa.  Dubuque  v.  Wooten,  28 
Iowa,  571. 

Minnesota.  Sewall  v.  St.  Paul, 
20  Minn.  511. 

Ne-w  York.  Re  Petition  of 
George  Douglass,  46  N.  T.  42,  12 
Abb.  Pr.  (N.  S.)  161. 

United  States.  French  ▼.  Ed- 
wards, 13  Wall.  (U.  S.)  506,  20  U 
Ed.  702.  But  see  People  ex  rel. 
V.  Cady,  2  Hun  (N.  Y.),  224. 

93.  >  §  1850  ante,  vol.  4;  Potwln 
T.  Johnson,  108  111.  70;  Ottawa  v. 
Macy,  20  111.  413;  White  v.  Bay- 
onne,  49  N.  J.  L.  311,  8  Atl.  295; 
Central  R.  Co.  v.  Bayonne,  49  N. 
J.  L.  313,  8  Atl.  296;  Merritt  v. 
Portchester,  71  N.  T.  309,  27  Am. 
Rep.  47,  rev'g  8  Hun,  40;  Hopkins 
V.  Mason,  42  How.  Pr.  (N.  Y.) 
115,  61  Barb.  469;  Re  Delaware 
&  H.  Canal  Co.,  8  N.  Y.  S.  352  (Co. 
Ct.). 

Sufficiency  of  notice  lilustrated. 
Notice  must  apprise  the  persons 
Interested  of  the  approximate 
location  of  the  proposed  Improve- 
ment and  of  the  property  to  be 
assessed.  Thayer  Lumber  Co.  v. 
Muskegon,  152  Mich.  59,  115  N.  W. 
957. 

Notice  of  assessment  proceed- 
ings need  not  designate  the  prop- 
erty to  be  assessed  unless  re- 
quired by  statute.  Klein  v.  Tuhey, 
13  Ind.  App.  74,  40  N.  E.  144; 
State  T.  District  Court,  33  Minn. 
235,  22  N.  W.  625,  33  Minn.  252, 
22  N.  W.  632. 


Where  an  ordinance  provided 
for  opening  two  alleys  in  a  block, 
a  notice  for  the  assessment  of 
benefits  which  did  not  designate 
which  of  the  two  alleys  was  to  be 
considered  in  the  assessment  pro- 
ceedings was  Insufficient.  St. 
Louis  V.  Brinkworth,  204  Mo.  280, 
102  S.  W.  1091. 

See  §§  1850,  1851  ante,  vol.  4. 

A  notice  not  required  by  law 
will  not  bind  one  not  appearing 
In  answer  thereto  so  as  to  preveint 
him  from  objecting  to  the  assess- 
ment when  made.  Monk  v.  Bal- 
lard, 42  Wash.  35,  84  Pac.  397. 

The  statement  In  the  notice  to 
a  property  owner  that  the  board 
of  selectmen  Intended  to  assess  a 
portion  of  the  expenses  of  a  pub- 
lic Improvement  against  the 
estates  benefited  thereby,  accord- 
ing to  law,  is  a  sufficient  declara- 
tion that  the  action  of  the  board 
was  had  under  the  provisions  of 
law  authorizing  the  assessment  of 
betterments.  Quinn  v.  James,  174 
Mass.  23,  54  N.  E.  343. 

Statute  may  empower  municipal 
council  to  determine  sufficiency  of 
notice.  Denver  v.  Dumars,  33 
Colo.  94,  80  Pac.  114. 

The  annual  entry  of  an  assess- 
ment on  the  tax  rolls  is  sufficient 
notice  of  the  assessment,  where 
no  other  notice  Is  required  by 
law.  Hennessy  v.  Douglas  County, 
99  Wis.  129,  74  N.  W.  983. 

A  notice  of  assessment  for  street 
improvements  need  not  affirma- 
tively state  that  the  street  is  In 
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mere  irregularities,  as  a  mistake  in,  or  an  omission  of, 
the  name  of  the  property  owner  in  the  notice  will  not 
invalidate  it  if  it  is  received  by  the  right  party,  and  is 
otherwise  sufficient.®*  Notice  which  will  enable  the  prop- 
erty owner  to  contest  the  fairness  and  validity  of  the 
assessment  before  it  becomes  a  fixed  and  established 
charge  against  the  property  will  be  sufficient,*  °  as  one 
which  informs  him  of  the  nature  of  the  improvement 
and  the  property  to  be  affected.** 

§  2076.     Service  of  notice — publication. 
In  the  absence  of  express  requirement  the  notice  need 


the  city.  Wheeler  v.  People,  153 
111.  480,  39  N.  B.  123;  Stanton  v. 
Chicago,  154  lU.  23,  39  N.  B.  987. 

Notice  to  party  whose  property 
is  assessed  for  a  sewer  is  suffi- 
cient though  given  after  the  assess- 
ment is  levied.  Smith  v.  Ahing- 
ton  Sav.  Bank,  171  IVlass.  178,  50 
N.  E.  545. 

See  §  1853  ante,  vol.  4. 

A  published  notice  of  assess- 
ment stating  that  objections  to  the 
assessment  should  be  made  to  the 
assessors  Is  insufficient  under  a 
statute  requiring  such  objections 
to  be  presented  to  the  chairman 
of  the  board  of  assessors.  Adri- 
anoe  v.  McCafCerty,  2  Rob.  (N. 
Y.)  153. 

An  assessment  for  paving  a 
street  is  invalid  where  it  is  made 
under  a  notice  for  repaving. 
Malone  v.  Jersey  City,  27  N.  J.  L. 
536. 

Where  statute  requires  notice 
of  assessment  to  be  given  to  per- 
sons paying  taxes  on  the  land 
during  the  last  preceding  year, 
the  owner  to  whom  notice  is  given 
will  be  presumed  to  be  the  last 
party  paying  the  taxes.  Roberts 
V.  Bvanston,  218  111.  296,  75  N.  E. 
923. 


See  §  1852  ante,  vol.  4. 

94.  West  Chicago  Street  R.  Co. 
V.  People,  155  111.  299,  40  N.  E. 
599,  156  in.  8,  40  N.  B.  605. 

Omission  of  name  of  property 
owner  held  to  be  a  mere  irreg- 
ularity, and  does  not  render  notice 
void.  Brownell  Imp.  Co.  v. 
Nixon  (Ind.  App.  1910),  92  N.  B. 
693;  Buchanan  v.  MacParland,  31 
App.  Cas.   (D.  C.)   6. 

Signature.  Notice  required  to 
be  given  by  the  council  is  sufficient 
though  signed  by  the  clerk  of  the 
council  under  the  direction  of  the 
council.  Klein  v.  Tuhey,  13  Ind. 
App.  74,  40  N.  B.  144. 

95.  McChesney  v.  Chicago,  226 
111.  238,  80  N.  E.  770;  Gage  v.  Chi- 
cago, 225  in.  135,  SO  N.  E.  86; 
Citizens'  Savings  Bank  &  Trust 
Co.  V.  Chicago,  215  111.  174,  74 
N.  E.  115;  Arnold  v.  Port  Dodge, 
111  Iowa,  152,  82  N.  W.  495;  Ford 
V.  North  Des  Moines,  80  Iowa, 
626,  45  N.  W.  1031;  Gatch  v.  Des 
Moines,  63  Iowa,  718,  18  N.  W. 
310;  Gllmore  v.  Hentig,  33  Kan. 
156,  5  Pac.  781;  Perry  v.  Davis  & 
Younger,  18  Okla.  427,  90  Pac.  865. 

96.  Gage  v.  Chicago,  223  111. 
C02,  79  N.  B.  294. 
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not  be  personally  served ;  but  any  notice  that  will  enable 
the  property  owner  to  procure  a  hearing  before  the 
proper  officer,  board,  or  tribunal  and  to  contest  the  va- 
lidity and  fairness  of  the  taxes  assessed  against  him  be- 
fore they  shall  become  a  fixed  charge  against  his  prop- 
erty, will  be  sufficient.®^  However,  it  must  be  given,  it 
has  been  held,  as  provided  by  law  or  the  municipal  au- 
thorities acquire  no  jurisdiction  to  make  the  assess- 
ment.'® 

A  municipal  corporation  having  power  to  determine 
the  kind  of  notice  to  be  given,  may  provide,  by  ordinance 
for  notice  hy  publication.^^  However,  provision  for  no- 
tice by  publication,  is,  not  necessarly  exclusive,  and  per- 
sonal service  on  the  party  assessed  may  bind  him.^  If 
the  statute  or  charter  requires  notice  by  publication  in 
a  daily  newspaper,  without  mentioning  any  particular 
one,  publication  in  any  daily  newspaper  in  the  city  will 
be  sufficient.^  A  property  owner  is  not  deprived  of  his 
property  without  "due  process  of  law''  by  the  order  of 
the  municipality  charging  his  property  for  the  cost  of  an 
improvement,  where  notice  of  the  ordinance  is  given  by 
publication  as  required  by  statute  or  charter.*    Publica- 

97.  Gilmore  v.  Hentig,  33  Kan.  A    statutory    requirement    that 
156,  5  Pac.  781.                                        notice  to  a  non-resident  shall  be 

See  §§  1854,  1855  ante,  vol.  4.  published   in  a   newspaper  is  not 

98.  Reed  v.  Cedar  Rapids,  138      complied  with  by  mailing  a  copy 
Iowa,  366,  111  N.  W.  1013.    j  of  the  notice  to  his  address.    Wil- 

Leaving   a   copy  of  the   notice  son  v.  Trenton,  53  N.  J.  L.  645,  23 

at  the  address  of  person  entitled  Atl.  278,  16  L.  R.  A.  200. 

thereto   is   not   sufficient  under   a  2.    Lyman  v.  Plummer,  75  Iowa, 

statute   requiring   such   notice   to  353,  39  N.  W.  527. 

be   personally  served.     Wilson  v.  Requirement    that     notice     be 

Trenton,  53  N.  J.  L.  645,  23  Atl.  published  In  the  official  paper  of 

278,  16  L.  R.  A.  200.  the  city,  is  not  observed  by  publi- 

99.  Lyman     v.     Plummer,     75  cation  in  a  different  paper.    Equit- 
lowa,  353,  39  N.  W.  527.  able  Trust  Co.  v.  O'Brien,  55  Neb. 

1.    Peck  V.  Bridgeport,  75  Conn.  735,  76  N.  W.  417. 

517,  53  Atl.  893.  3.      Guilfoyle's  Executor  v.  Mays- 

Contra,   Zalesky   v.   Cedar   Rap-  ville,  129  Ky.  532,  112  S.  W.  666. 

Ids,  118  Iowa,  714,  92  N.  W.  657.  Notice  by  publication  of  assess- 

See  §  1854  ante,  vol.  4.  ment  proceedings  before   a  board 
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tion  of  notice  of  assessment  for  a  less  number  of  days 
than  is  required  by  statute  renders  the  notice  insuffi- 
cient, and  the  assessment  void.*  If  notice  is  published 
for  the  required  time,  the  fact  that  it  gives  the  property 
owner  less  time  to  appear  and  make  objections,  than  the 
statute  allows  him,  it  has  been  held,  renders  the  notice 
defective  merely,  but  not  void."* 

Notwithstanding  the  law  authorizing  the  improvement 
makes  no  provision  for  notice,  property  owners  to  be  as- 
sessed are  entitled  to  a  reasonable  notice.**  The  language 
of  the  notice  of  assessment  proceedings  will  be  liberally 
construed  to  uphold  the  assessment 

§  2077.     Hearing  on  proposed  assessment. 

Assessment  proceedings  must  be  held  in  the  manner 
contemplated  by  the  law  authorizing  assessments  to  be 


of  trustees  Is  suflBcient  to  confer 
jurisdiction  over  the  persons  of 
the  property  owners  within  the 
taxing  district.  Pittshurgh,  etc. 
R.  Co.  V.  Taber,  168  Ind.  419,  77 
N.  E.  741. 

Where  notice  of  assessment  by 
advertisement  is  permitted  by  stat- 
ute, the  advertisement  must  be  as 
explicit  as  a  written  notice  would 
have  to  be.  State  v.  Newark,  31 
N.  J.  L,.  360. 

4.  Medland  v.  Connell,  57  Neb. 
10.  77  N.  W.  437;  Leavitt  v.  Bell, 
55  Neb.  57,  75  N.  W.  524;  Wake- 
ley  v.  Omaha,  58  Neb.  245,  78  N. 
W.  511;  Cook  V.  Gage  County,  65 
Neb.  611,  91  N.  W.  559. 

Frequency  of  publication.  A 
statute  requiring  the  board  of 
equalization  to  give  notice  of  its 
sitting  "for  at  least  six  days  prior 
thereto"  is  not  complied  with  by 
publishing  a  notice  only  once  six 
days  before  the  board  convenes. 
Leavitt  v.  Bell,  55  Neb.  57,  75  N. 
W.  524. 


5.  Owens  v.  Marion,  127  Iowa, 
469,  103  N.  W.  381. 

See   §   1854  ante,  vol.   4. 

6.  State  V.  Jersey  City,  24  N. 
J.  Lc  662. 

See  §  2074  ante. 

Notice  by  publication  for  two 
weel<s  In  four  daily  papers,  held 
sufficient  to  sustain  an  assessment 
of  benefits  where  no  notice  was 
prescribed  by  law.  Blackie  v. 
Hudson,  117  Mass.  181. 

A  notice  of  the  filing  of  an 
assessment  given  ten  days  before 
the  action  of  the  council  in  levy- 
ing the  assessment  is  sufficient 
under  a  statute  requiring  notice 
to  be  given  and  authorizing  an 
appeal  from  the  assessment  within 
ten  days  from  the  giving  of  the 
notice.  Board  of  Improvement 
Dist.  No.  5  V.  OfCenhauser,  84  Ark. 
257,  105  S.  W.  265. 

7.  Kansas  City  v.  Napiecek,  76 
Kan.  693,  92  Pac.  827. 
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made.  The  whole  number  of  commissioners  appointed 
under  the  law  must  act  as  a  body,  that  is,  all  the  com- 
missioners must  act,  in  order  to  render  the  assessment 
valid.*  Assessment  proceedings  not  held  at  a  public 
place  and  at  the  time  designated  in  the  notice  are  void.' 
So  confirmation  of  an  assessment  based  upon  a  petition 
showing  that  the  assessment  was  made  before  the  time 
stated  in  the  notice,  is  void.^o 

If  under  the  particular  law  the  determination  as  to 
what  property  shall  be  assessed,  and  what  omitted,  is 
solely  within  the  judgment  of  the  commissioners  their 
decision  wiU  stand  unless  impeached  for  fraud.^* 

§  2078.    Time  for  making  assessment. 

The  time  within  which  assessments  shall  be  made  is 
usually  limited  by  statute  or  charter  and  when  such  pro- 
vision is  mandatory,  assessments  made  after  such  time 
are  invalid.^^     In  the  absence  of  legal  restriction,  the 


8.  state  V.  Passaic,  38  N.  J. 
L.  60. 

See  §  595  ante,  vol.  2;  §  1859 
ante,  vol.  4. 

The  regularity  of  assessment 
proceedings  wll  be  presumed. 
McAuley  v.  Chicago,  22  111.  (12 
Peck)   563. 

An  assessment  based  upon  tlie 
cost  of  the  Improvement  Instead 
of  the  actual  benefits  to  the  prop- 
erty assessed  Is  invalid.  Johnson 
V.  Milwaukee,  40  Wis.  315;  Wat- 
kins  T.  Zwietusch,  47  Wis.  513,  3 
N.  W.  35. 

Assessment  of  benefits  made 
arbitrarily  and  without  a  view 
of  the  premises  held  void.  Wat- 
liins  V.  Milwaukee,  52  Wis.  98,  8 
N.  W.  823.  See  Johnson  v.  Mil- 
waukee, 40  Wi^.  315. 

Assessments  can  be  made  only 
on  the  principle  of  benefits  re- 
ceived by  the  property  from  the 


construction  of  the  work;  and  it 
Is  essential  that  it  shall  appear 
from  the  proceedings  themselves 
that  such  was  the  principle  upon 
which  the  assessment  was  made. 
Crawford  v.  People,  82  111.  557. 

Postponement  of  assessment 
proceedings  from  one  meeting  to 
another  does  not  entitle  parties 
Interested  to  additional  notice. 
McAuley  v.  Chicago,  22  111.  (12 
Peck.)  563. 

9.  Wheeler  v.  Chicago,  57  IlL 
415. 

See  §  1859  ante,  vol.  4. 

10.  Derby  v.  West  Chicago 
Park  Com'rs,  154  111.  213,  40  N. 
B.  438;  Dunne  v.  West  Chicago 
Park  Com'rs,  159  111.  60,  42  N.  E. 
375. 

11.  Wright  V.  Chicago,  48  111. 
285. 

12.  Hitchcock  t.  Springfield, 
121     Mass.     382;     Dickinson     v. 
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time  within  wHch  an  assessment  shall  be  made  is  within 
the  discretion  of  those  whose  duty  it  is  to  make  it.^'  If 
the  law  does  not  prescribe  any  particular  time  after  the 
acceptance  of  the  improvement  within  which' the  assess- 
ments shall  be  issued  the  mere  lapse  of  time  for  more 
than  the  period  fixed  as  the  duration  of  the  lien  is  not  a 
bar  to  their  issuance." 

Under  a  statute  requiring  assessments  to  be  made 
within  two  years  from  the  passage  of  the  original  order 
for  the  improvement,  the  commencement  of  the  time 


Springfield,  121  Mass.  382*  Bar- 
ton V.  Springfield,  121  Mass.  382. 

Time  of  making  assessment 
Illustrated.  A  statute  requiring 
the  estimate  and  assessment  for 
an  improvement  to  be  made  be- 
fore the  execution  of  the  work, 
held  to  be  directory  only.  Doughty 
V.  Hope,  3  Denio   (N.  Y.),  249. 

Assessments  for  public  improve- 
ments should  be  made  at  the  time 
the  contract  is  entered  into.  Dal- 
las V.  Emerson  (Tex.),  36  S.  W. 
304. 

The  assessment  roll  need  not 
show  the  hour  at  which  the  com- 
missioners met,  nor  that  the 
assessment  was  made  at  the  hour 
specified  in  the  notice.  Aldis  v. 
South  Park  Com'rs,  171  111.  424, 
49  N.  E.  565. 

Mere  delay  in  making  an  assess- 
ment does  not  constitute  fraud 
warranting  the  setting  aside  of 
the  assessment.  Re  Deering,  3 
N,  Y.  St.  Rep.  593,  14  Daly,  89. 

A  special  assessment  for  the 
extension  and  opening  of  a  street 
will  not  he  prevented  by  the  mere 
fact  that  the  city  will  be  unable 
for  a  limited  but  uncertain  time 
to  take  possession  of  a  portion  of 
the  land  to  be   Included   In  the 


street.    Harris  v.  Chicago,  162  111. 
288,  44  N.  E.  437. 

The  power  to  levy  assessments 
to  pay  for  land  taken  for  street 
purposes  is  separate  and  inde- 
pen^nt  of  the  right  to  levy 
assessments  for  grading  and  pav- 
ing the  street,  and  the  assessments 
for  such  purposes  may  be  made  at 
the  same,  or  at  different,  times. 
Krumberg  v.  Cincinnati,  29  Ohio 
St.  69. 

A  statute  providing  that  assess- 
ments for  improvements  shall  be 
payable  in  yearly  installments 
does  not  require  a  separate  assess- 
ment for  each  installment.  Peo- 
ple ex  rel.  v.  Gilon,  14  N.  Y.  S.  75, 
60  Hun,  577,  37  N.  Y.  St.  Rep.  645; 
Re  One  Hundred  and  Eighty- 
First  Street,  17  N.  Y.  S.  917,  63 
Hun,  629,  43  N.  Y.  St.  Rep.  373. 
See  Dallas  v.  Emerson  (Tex.),  36 
S.  W.  304. 

An  ordinance  levying  an  assess- 
ment to  be  paid  in  installments' 
should  fix  the  time  when  the  in- 
stallments shall  fall  due.  Dallas 
V.  Emerson   (Tex.),  36  S.  W.  304. 

13.  Fairban'ks  v.  Fitchburg,  132 
Mass.  42. 

14.  Williams  v.  Bergin,  116 
CaJ.  56,  47  Pac.  877. 
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within  whicli  the  assessment  must  be  made  depends  upon 
the  manner  in  which  the  ordinance  is  passed,  if  the  mayor 
approves,  from  the  time  of  his  approval;  if  he  returns 
it,  from  the  time  of  its  passage  over  his  objections,  and 
if  he  allows  the  time  limited  for  action  thereon  to  elapse 
without  acting,  from  the  end  of  such  time.^" 

§  2079.     Same — with  reference  to  completion  of  improve- 
ment. 

Obviously  an  assessment  for  an  improvement  cannot 
be  made  until  the  cost  of  the  improvement  is  ascer- 
tained,^^ or,  at  least  estimated,"  but  under  some  laws  it 
may  be  levied  before  the  cost  is  finally  and  conclusively 
determined  and  before  the  improvement  is  wholly  com- 
pleted." 

The  general  rule  (it  |)art  resulting  from  the  construc- 
tion of  particular  laws),  is  that  payment  of  the  assess- 
ment cannot  be  required  before  the  completion  of  the  im- 
provement. Usually  the  law  contemplates  the  assess- 
ment and  levy  after  the  work  is  done.^®    But  it  is  some- 

15.     Quinn   v.   Cambridge,    187     upheld.     English   v.  Wilmington, 
.  507,  73  N.  B.  661.  2  Marv.   (Del.)    63,  37  Atl.  158. 


16.  Ascertaining  the  cost  of  18.  O'Connell  t.  Parish,  204 
tlie  Improvement  "must  neces-  Mass.  118,  90  N.  E.  580;  Re  Adams, 
sarily  precede  making  the  assess-  165  Mass.  497,  43  N.  E.  682;  King- 
ments  to  pay  for  the  same."  State  man  et  al.  Petitioners,  153  Mass. 
V.  Noedesha.  3  Kan.  App.  319,  329,  566,  27  N.  E.  778,  12  L.  R.  A.  417; 
45  Pac.  122.  Weber  v.  Schergens,  59  Mo.  389; 

Bellevue    Improvement    Co.    v.  Nalle  v.  Austin  (Tex.),  103  S.  W. 

Bellevue,  39  Neb.  876,  888,  58  N.  825. 

W.  446,  holding  that  cost  of  Im-  See  2  Cooley  on  Taxation   (3rd 

provement  should  be   ascertained  E&.),  p.  1266. 

or   estimated   before  undertaking  Worl<   to    be   completed,   prior 

to  levy  or  collect  the  assessment,  to  levy  of  assessment.     Jones  v. 

Compare    Manice  v.  New  York,  Metropolitan     Park     Oom'rs,     181 

8  N.  Y.  120;   Henderson  v.  Baltl-  Mass.  494,  64  N.  E.  76. 

more,  8  Md.  352;  Scovill  v.  Cleve-  19.    Illinois.    See  Waukegan  v. 

land,   1    Ohio   St.   126;    Felker   v.  Burnett,  234  111.  460,  462,  84  N.  B. 

New  Whatcom,  16  Wash.  178.  1061. 

17.  An  assessment  based  on  lorca.  Sanborn  v.  Mason  City, 
pn  estimate  of  the  cost  has  been  114  Iowa,  lg9,  J94,  86  N,  "W.  286. 
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times  authorized  to  be  collected  (in  part,  also,  as  the 
result  of  the  construction  of  particular  laws),  when  only 
that  part  for  which  the  property  is  assessed  has  been 
completed.*"  Thus,  if  property  is  assessed  for  only  that, 
part  of  a  sidewalk  that  is  in  front  of  it,  the  assessment 
may  be  enforced  after  the  completion  of  that  part  for 
which  it  is  assessed,  though  the  entire  walk  is  not  com- 
pleted.^^ So  an  assessment  can  be  made  for  a  sewer  be- 
fore the  building  of  a  second  sewer  which  will  form  the 
outlet  for  the  first  sewer.**  It  is  sometimes  provided  by 
statute  that  no  assessment  for  an  improvement  shall  be 
made  before  the  land  therefor  has  been  acquired.*'  Un- 
der such  a  statute,  acquisition  of  the  right  to  enter  on 
land  to  construct 'a  sewer  is  a  condition  precedent  to  the 
power  to  levy  a  special  assessment  for  the  cost  of  the 
sewer.**  The  right  to  construct  and  maintain  a  sewer 
in  land  is  a  perpetual  easement,,  which  is  a  freehold  es- 


Eentuckyr-  Henderson  v.  Lam- 
bert, 14  Bush.   (Ky.)   24. 

Missouri.  Independence  v.  Gates, 
110  Mo.  374,  19  S.  W.  728;  St. 
Louis  V.  Clemens,  49  Mo.  552; 
Brady  &  Kerby  v.  St.  Joseph,  84 
Mo.  App.  399;  Heman  Const.  Co. 
V.  Loevy,  64  Mo.  App.  430. 

OMo.  Langmead  v.  Cincinnati, 
29  Ohio  Clr.  Ct.  64. 

Where  the  total  cost  of  a 
sidewalk  is  apportioned  to  the 
abutting  lots  according  to  front- 
age, the  bill  of  costs  cannot  be 
made  out  before  the  completion 
of  the  work.  People  v.  Grover, 
203  111.  24,  67  N.  E.  165;  People  v. 
Latham,  203  111.  9,  67  N.  E.  403. 

Where  an  improvement  Is 
abandoned  when  the  work  Is  only 
partly  done,  an  assessment  for  the 
part  done  cannot  be  levied.  Cin- 
cinnati V.  Cincinnati,  etc.  Co.,  26 
Ohio   St.   345. 

20.    Tuttle  v.  Polk,  92  Iowa,  433, 


444,  445,  60  N.  W.  733,  construing 
particular  statutes  holding  that 
law  authorized  payment  for  part 
of  the  improvement,,  before  com- 
pletion  of   entire   work. 

St.  Louis  V.  Clemens,  36  Mo. 
467,  473,  holding  that  the  authority 
to  charge  the  property  with  a  lien, 
under  a  particular  act  did  not 
"depend  upon  the  completion  of 
the  whole  work  contracted  for, 
but  only  upon  the  completion  of 
the  work  which  is  charged 
against  the  property  of  the  de- 
fendant," distinguishing  it  from 
other  statutes. 

21.  Pierson  v.  People,  204  111. 
456,  68  N.  E.  383. 

22.  Ryder  v.  Alton,  175  111.  94, 
51  N.  E.  821. 

23.  Cobe  V.  Chicago,  246  111. 
625,  93  N.  E.  46. 

24.  Chicago  v.  Green,  238  111. 
258,  87  N.  E.  417. 
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tate,  and  wMch  can  only  be  acquired  by  deed,  prescrip- 
tion, or  condemnation  and  under  such  statute  an  at- 
tempted granting  of  such  a  right  by  mere  resolution  of 
a  board  of  canal  commissioners,  is  not  a  sufficient  acqui- 
sition of  the  land  to  justify  the  levy  of  an  assessment.^^ 
It  is  sometimes  provided  that  an  assessment  to  pay  the 
awards  for  land  taken  for  a  street  shall  be  made  and 
collected  before  the  municipality  has  a  right  to  enter  into 
possession.^* 

§  2080.     Levy  of  assessment. 

The  word  "levy"  has  several  meanings.  As  applied 
to  taxes  it  sometimes  means  to  raise  and  exact  by  au- 
thority of  government,  or  to  determine  by  vote  the 
amount  of  tax  to  be  raised.^'^  With  reference  to  assess- 
ments for  local  improvements,  it  means  to  charge  upon 
the  property  which  must  respond  to  the  assessment  a 
sum  of  money  already  ascertained.^* 

An  ordinance,  resolution,  or  order  of  some  kind  from 
the  council  or  other  body  authorized  by  the  charter  or 
legislature  to  act  in  such  matter,  is  necessary  for  the  levy 
of  an  assessment  for  the  cost  of  a  local  improvement. 
Whether  an  ordinance,  resolution,  or  order  is  required 
depends  upon  the  charter  or  statutory  provision  appli- 
cable. If  such  grant  of  power  requires  an  ordinance  for 
the  levy  of  an  assessment,  a  resolution  or  order  is  in- 
sufficient.^® 

25.  Chicago  v.  Green,  238  111.  statt  v.  Bridgeton,  62  N.  J.  L.  169, 
258,  87  N.  E.  417.  40  Atl.  649. 

26.  Re  Third,  Fourth  and  Fifth  Where  the  matter  of  an  assess- 
Sts.  Seattle,  49  Wash.  109,  94  ment  was  referred  to  commis- 
Pac.  1075,  95  Pac.  862.  sioners,  the  adoption  of  their  re- 

27.  State  v.  Lakeside  Land  Co.,  port  by  the  council  constituted  a 
71  Minn.  283,  73  N.  W.  970.  levy  of  the  assessment.     Chicago, 

28.  Westport  v.  Mastin,  62  Mo.  etc.  R.  Co.  v.  Huntington,  149  Ind. 
App.  647.  518,  49  N.  E.  379. 

To  "levy  an  assessment"  Is  to  29.     Martin  v.  Oskaloosa   (la.), 

do   all  things  necessary   in   order  99    N.   W.    557;    Newman   v.   Em- 

that    the    amount    of    the    assess-  porla,    32   Kan.    456,    4   Pac.    815; 

ment   may   be   collected.    Hohen-  Dodd  v.  Hecter,  136  Ky.  596,  124 
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The  property  on  which  the  assessment  is  intended  to 
be  levied  must  be  sufficiently  described  for  identification, 
as  parol  evidence  is  not  admissible  to  show  what  prop- 
erty was  intended.  However,  reference  to  maps  or  plats 
and  schedule  filed  in  the  proceeding  which  clearly  show 
the  property,  is  sufficient.^" 

Generally  it  is  not  necessary  that  the  assessing  ordi- 
nance should  specifically  and  separately  assess  each  tract 
or  parcel  of  land  with  its  proportion  of  the  cost.  Usually 
it  is  sufficient  if  it  establishes  an  equitable  rule  for  the 
ascertainment  of  the  amount  assessed  against  each  lot, 
as,  for  example,  by  imposing  an  assessment  of  so  much 
per  square  foot  under  a  law  authorizing  such  method.'^ 

§  2081.     Mode  of  assessment. 

Obviously  the  mode  prescribed  by  statute  or  charter 
must  be  followed  in  making  an  assessment.^^  Any  de- 
parture in  substance  will  vitiate  the  proceedings.**    The 


S.  W.  860;  Westport  v.  Mastin,  62 
Mo.  App.  647. 

See  §1  633-636  ante,  vol.  2. 

An  assessment  ordinance  should 
recite  the  statute  or  other  au- 
thorization under  which  it  is  en- 
acted. Andrews  v.  People,  173 
111.  123,  50  N.  E.  335;  §  679  ante, 
vol.  2. 

An  assessment  ordinance  is 
special  in  its  nature  and  not  con- 
trolled by  the  provisions  of  a 
statute  relating  to  general  ordi- 
nances. Kohler  Brick  ■  Co.  t. 
Toledo,  29  Ohio  Cir.  Ct.  599. 

Under  authority  by  ordinance 
"to  levy  and  collect  taxes"  for 
street  grading,  a  general  ordi- 
nance providing  that  on  petition 
the  council  should  order  a  street 
graded  and  levy  a  special  tax  for 
the  payment  thereof,  and  an  order 
of  the  council  opening  a  street, 
does  not  constitute  a  levy.    Tren- 


ton V.  Coyle,  107  Mo.  193,  17  S.  W. 
643. 

Amendment.  Held,  that  un- 
der the  provisions  of  a  statute  the 
council  of  a  city  could  correct  an 
assessment  ordinance  by  subse- 
quent ordinance.  Fayette  v.  Rich, 
122  Mo.  App.  145,  99  S.  W.  8. 

See  §  824  ante,  vol.  2. 

30.  Higman  v.  Sioux  City,  129 
Iowa,  291,  105  N.  W.  524;  Dlttoe 
V.  Davenport,  74  Iowa,  66,  36  N. 
W.  895. 

See  §  1886  ante,  vol.  4. 

31.  Spalding  v.  Denver,  33  Colo. 
172,  80  Pac.  126;  Higman  v.  Sioux 
City,  129  Iowa,  291,  105  N.  W. 
524. 

32.  BlufCton  v.  MiUer,  33  Ind. 
App.  521,  70  N.  B.  989;  Gill  v. 
Patton,  118  Iowa,  88,  91  N.  W. 
904;  Corry  v.  Folz,  29  Ohio  St. 
320. 

33.  Bacon  v.  Savannah,  91  Ga. 
500,  503.  17  S.  R  749. 
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same  is  true  when  the  mode  is  prescribed  by  ordinance, 
and  a  subsequent  confirmation  of  it  by  the  municipal 
council  will  not  cure  the  illegality.^*  But  a  strict  observ- 
ance of  all  the  formalities  prescribed  which  are  merely 
directory  in  their  character  is  not  required.*^  However, 
one  objecting  to  an  apportionment  is  not  entitled  to  a 
reduction  unless  it  is  shown  that  his  assessment  would 
be  less  under  a  different  method  of  apportionment.^® 

§  2082.     Same — land  in  bulk  or  separate  lots  or  parcels. 

It  is  generally  provided  by  statute  or  charter  that  each 

lot  benefited  by  the  improvement  must  be  separately  as- 

sessed,^'^  and  this  for  the  reason  that  in  case  of  a  partial 


34.  Re  Turfler,  44  Barb.  (N. 
Y.)  46,  19  Abh.  Prac.  140;  Doughty 
V.  Hope,  1  N.  Y.  79,  S  Denio,  594, 
4  How.  Prac.  184. 

35.  Fowler  v.  St.  Joseph,  37 
Mo.  228. 

36.  Barber  Asphalt  Pav.  Co. 
V.  Gaar,  115  Ky.  334,  24  Ky.  L. 
Rep.  2227,  73  S.  W.  1106;  Bald- 
rlck  V.  Gast,  25  Ky.  L.  Rep.  1977, 
79  S.  W.  '212;  Chawk  v.  BeviUe, 
21  Ky.  L.  Rep.  1769,  56  S.  W.  414. 

Method  Illustrated.  An  assess- 
ment by  the  council  is  not  Invalid 
for  failure  of  the  council  to  fix 
the  value  of  the  property  assessed 
where  the  amount  of  the  assess- 
ment does  not  exceed  the  value  of 
benefits  nor  the  statutory  limi- 
tation of  twenty-five  per  cent  of 
the  true  market  value  of  the  prop- 
erty. Blair  v.  Gary,  24  Ohio  Cir. 
Ct.  R.  560;  Ayers  v.  Toledo,  26 
Ohio  Cir.  Ct.  Rep.  767. 

An  assessment  which  does  not 
exceed  the  benefits  resulting  to 
the  property  assessed  or  its  just 
proportion  of  benefits  to  all  the 
property  is  valid,  although  the 
method  pursued  in  making  it  was 


unscientific  and  informal.  Blair 
V.  Gary,  24  Ohio  Cir.  Ct.  Rep.  560. 
Ordinance  authorizing  an  assess- 
ment is  not  rendered  unconsti- 
tutional by  omitting  to  provide 
for  a  trial  by  jury,  or  by  com- 
mitting the  laying  of  the  assess- 
ment to  the  city  council.  Chapin 
V.  Worcester,  124  Mass.  464. 

Constitutional  provisions  re- 
quiring damages  for  a  taking  of 
property  to  be  ascertained  by  a 
jury  or  board  of  commissioners 
do  not  apply  to  the  assessment  of 
benefits.  St.  Louis  v.  Buss,  159 
Mo.  9,  59  S.  W.  969. 

In  proceedings,  to  assess  dam- 
ages and  benefits  there  must  be 
a  separate  finding  of  the  value  of 
the  property  taken,  and  of  the 
enhanced  value  of  property  not 
taken.  Detroit  v.  Daly,  68  Mich. 
503,  37  N.  W.  11. 

37.  Sedalia  v.  Gallie,  49  Mo. 
App.  392;  State  (Mann)  v.  Jer- 
sey City,  24  N.  J.  L.  662;  State 
(Ackerson)  v.  North  Bergen,  39 
N.  J.  L.  694;  Corry  v.  Folz  O'Brien 
&  Co.,  29  Ohio  St.  320;  Spangler 
V.  Cleveland,  35  Ohio  St.  469. 
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sale  by  a  proprietor  of  many  lots,  each  of  the  purchasers 
would  hold  his  purchase  encumbered  by  its  own  partic- 
ular assessment.'*®  Under  such  requirement  an  assess- 
ment in  gross  against  two  or  more  lots,  or  distinct  and 
separate  parcel^  of  ground  is  invalid,^^  or  at  least  void- 
able.*" But  several  lots  used  together  for  one  purpose, 
it  has  been  held,  may  be  considered  as  one  in  making  the 
assessment.*^ 

In  the  absence  of  laws  prohibiting  it,  an  assessment 
for  street  improvements,  it  has  been  held,  may  be  made 
on  several  lots  in  gross  when  owned  by  the  same  per- 
son,*^ notwithstanding  the  owner  has  different  estates  in 
each.**  However,  parcels  of  land  separated  by  a  street 
must  be  assessed  separately,  though  they  may  be  con- 
sidered as  an  entirety  for  purposes  of  other  taxation.** 
But  a  single  lot  divided  by  a  street,  it  has  been  held. 


Separate  assessments  upon 
component  parts  of  a  tract  wliicli 
has  always  been  used  as  an  en- 
tirety should  not  be  made.  State 
V.  Bayonne,  55  N.  J.  L.  102,  25 
Atl.  267. 

Where  the  public  records  show 
the  title  to  a  lot  to  be  in  only 
one  person  at  the  time  the  assess- 
ment is  made,  an  objection  that 
the  lot  is  owned  by  two  persons, 
one  of  whom  receives  no  benefit 
from  the  improvement,  will  not 
invalidate  the  assessment  on  the 
whole  lot.  Atchison  v.  Price,  45 
Kan.  296,  25  Pac.  605. 

38.  Fowler  v.  St.  Joseph,  37 
Mo.  228;  Kemper  v.  King,  11  Mo. 
App.  116";  St.  Louis  v.  Proven- 
chere,  92  Mo.  66,  4  S.  W.  410. 

39.  Pittsburgh,  etc.  R.  Co.  v. 
Oglesby,  165  Ind.  542,  76  N.  B. 
165;  Stutsman  v.  Burlington,  127 
Iowa,  563,  103  N.  W.  800;  Gill 
v,  Patton,  118  Iowa,  88,  91  N.  W. 


904;  Kerr  v.  Corsicana  (Tex.  Civ. 
App.),  35  S.  W.  694. 

40.  Becker  v.  Baltimore  & 
Ohio,  etc.  R.  Co.,  17  Ind.  App.  324, 
46  N.  E.  685. 

41.  Chicago  Union  Traction  Co. 
V.  Chicago,  207  111.  544,  69  N.  E. 
849;  Kemper  v.  King,  11  Mo.  App. 
116. 

42.  Taylor  v.  Boyd,  63  Tex. 
533;  Pflcffer  v.  People,  170  111. 
347,  48  N.  E.  979,  distinguishing 
Howe  V.  People,  86  111.  288,  and 
Louisville  &  Nashville  R.  Co.  v. 
East  St.  Louis,  134  111.  656,  25  N. 
E.  962;  Re  Anderson,  57  Barb. 
(N.  Y.)  411. 

43.  Parsons  v.  Grand  Rapids, 
141  Mich.  467,  104  N.  W.  730,  12 
Det.  Leg.  N.  507. 

44.  Younglove  v.  Hackman,  43 
Ohio  St.  69,  73,  1  N.  E.  230.  approv- 
ing Spangler  v.  Cleveland,  35 
Ohio  St.  469. 
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need  not  be  assessed  in  two  parcels  where  botli  parcels 
are  owned  by  the  same  persons.*** 

An  undivided  lot  or  tract  of  land  cannot  be  arbitrarily- 
divided  for  purposes  of  assessment.*®  Land  in  bulk 
which  has  never  been  laid  out  in  lots  need  not  be  assessed 
in  parcels  to  pay  for  the  improvement  of  streets  on 
which  it  abuts.*'^    Portions  of  a  large  tract  which  do  not 


46.  Nlckerson  v.  Boston,  131 
Mass.  306;  De  Koven  v.  Lake 
View,  129  111.  399,  21  N.  E.  813. 

Contra,  Re  Westlake  Aye.,  40 
Wash.  144,  82  Pac.  279;  Young- 
love  V.  Hackman,  43  Ohio  St.  69, 
1  N.  B.  230. 

46.  Warren  v.  Chicago,  118  111. 
329,  11  N.  B.  218;  Cram  v.  Chi- 
cago, 139  111.  265.  28  N.  E.  758: 
Sheedy  v.  Chicago,  221  111.  Ill, 
77  N.  E.  539;  Coward  v.  North 
Plainfleld,  63  N.  J.  L.  61,  42  Atl. 
805;  Aldridge  v.  Essex,  51  N.  J. 
(22  Vroom)    166,  170. 

Dividing.  The  fact  that  most 
of  the  lots  benefited  by  the  laying 
of  water  pipes  have  a  frontage  of, 
only  twenty-five  feet  will  not  war- 
rant the  city  In  dividing  a  vacant 
lot  of  forty-five  feet,  and  assess- 
ing each  half  for  the  cost  of  a 
service  pipe.  Warren  v.  Chicago, 
118  111.  329,  11  N.  E.  218.  See 
also.  Cram  v.  Chicago,  139  111.  265, 
28  N.  E.  758. 

Under  statutes  requiring  assess- 
ments to  be  made  according  to 
frontage  of  the  lots  on  the  im- 
provement, an  undivided  square 
can  be  assessed  only  so  far  as  it 
fronts  on  the  improvement,  and  as 
may  be  necessary  to  form  a  tier 
of  lots  fronting  thereon  of  the 
usual  width  and  depth.  Barber 
Asphalt  Pav.  Co.  v.  Wa,tt,  51 '  La. 
Ann.   1345,  26   So.   70. 

The     assessment    of     an     un- 


divided block  In  two  parts  is  not 
erroneous  where  the  sum  of  the 
two  assessments  does  not  exceed 
the  value  of  benefits  to  the  entire 
block.  Chicago,  R.  I.  &  P.  Ry.  Co. 
V.  Chicago  (111.),  27  N.  E.  926,  dis- 
tinguishing Warren  v.  Chicago, 
118  111.  329,  9  N.  E.  883,  11  N.  E. 
218. 

47.  Schroder  v.  Overman,  61 
Ohio  St.  1,  55  N.  E.  158,  47  L.  R. 
A.  156;  Chester  v.  E^e,  181  Pa. 
St.  642,  37  Atl.  837. 

Land  in  bulk.  I;i  determining 
whether  a  parcel  of  land  is  "land 
which  is  In  bulk"  within  the 
meaning  of  a  staute  providing  for 
the  assessment  of  such  lands,  re- 
gard must  be  had,  not  merely  to 
the  recorded  plat,  but  to  the  size 
of  lots  generally  in  the  municipal- 
ity. Springer  v.  Avondale,  35  Ohio 
St.  620. 

Where  an  undivided  tract  Is  as- 
sessed by  a  jury  of  view,  the  sub- 
sequent division  of  the  tract  into 
lots  and  the  sale  of  some  of  the 
lots  before  the  filing  of  the  jury's 
report  will  not  relieve  them  from 
their  share  of  the  assessment. 
Philadelphia  v.  Nock,  12  Pa.  Super. 
Ct.   44. 

In  assessing  a  square  of  land  for 
street  improvements,  the  proba- 
bility of  a  division  of  the  land  in 
the  fut^ure  cannot  be  considered. 
Baker  4.  Selvage  &  Snyder,  7  Ky. 
L.  Rep.   (abstract),  838. 


>j  2083  Division  of  Impbovement.  4449 

front  on  the  improved  street  cannot  be  taken  into  con- 
sideration in  levying  an  assessment  for  street  improve- 
ments against  tlie  tract,  under  a  law  which  requires  as- 
sessments to  be  made  in  proportion  to  frontage  there- 
on." 

§  2083.     Same — division  of  improvement  into  parts. 

Where  street  improvements  are  to  be  paid  for  by  the 
owners  of  lots  abutting  on  the  improved  street,  accord- 
ing to  frontage,  or  the  front  foot  rule,  the  whole  length 
of  the  part  of  the  street  improved  is  to  be  considered 
as  one  taxing  district,  and  cannot,  ordinarily  be  divided 
into  blocks  or  lots  and  each  block  or  lot  be  made  liable 
for  the  improvement  in  front  of  it.*®  It  frequently  hap- 
pens where  the  street  and  alleys  are  wider  in  one  block 
than  they  are  in  another,  and  sometimes  for  other  causes, 
the  assessment  of  the  cost  of  the  work  by  the  block  in- 
stead of  the  whole  way  would  produce  an  unequal  re- 
sult. It  is  obviously  never  intended  that  the  assessment 
should  be  made  and  the  property  charged  for  the  work 
done  in  front  of  it.  The  assessment  should  be  made  in 
the  proportion  which  the  whole  frontage  of  any  partic- 
ular lot  bears  to  the  entire  work.  Any  other  construc- 
tion would  be  unequal  and  unjust,  and  contrary  to  the 
theory  of  supposed  benefits  upon  which  these  laws  are 
based.""  However,  it  has  been  held  that  a  strpet  of 
diiferent  widths  may  be  divided  into  sections  of  uniform 
width  for  the  purpose  of  assessment."^     Statutory  or 

48.  Ryan  v.  Sumner,  17  Wash.      Mo.   552,   554;    Neenan  v.   Smith, 
228,   49   Pac.   487.     See   Smith    v.      50  Mo.  525,  531. 

Des  Moines,  106  la.  590,  76  N.  W.  See  §  2091  post. 

836.  51.    Flndlay  v.   Frey,   51   Ohio 

49.  Simpson  v.  Kansas  City,  46  St.  390,  38  N.  E.  114.  See  also, 
Kan.  438,  26  Pac.  721;  Lexington  Weber  v.  Shergans,  59  Mo.  389. 
V.  McQuillan's  Heirs,  9  Dana.  Even  where  the  street  is 
(Ky.)  513;  Louisville  v.  Hyatt,  2  wider  In  one  place  than  another, 
B.  Mon.  (Ky.)  177;'  State  ex  rel.  each  of  the  lots  abutting  thereon 
V.  Portage,  12  Wis.  562;  Eyerman  must  be  assessed  for  its  pro  rata 
V.  Hardy,  8  Mo.  App.  311.  of  the  cost  of  the  entire  Improve- 

50.  St.  Louis    V.  Clemens,    49      ment.     Dunker  v.  Stlefel,  57  Mo. 
6  McQ.  9  ^PP-  "9. 
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charter  power  to  improve  streets,  or  any  portion  of  the 
width  thereof,  includes  the  power  to  improve  either  the 
whole  or  less  than  the  whole  of  any  street.  One  street 
may  be  divided  into  several  sections,  and  the  abutting 
property  may  be  separately  assessed  for  the  cost  of  im- 
proving the  section  to  which  it  belongs.  For  this  pur- 
pose each  section  may  be  treated  as  a  separate  street.®^ 

§  2084.  Same — two  or  more  improvements  in  one  as- 
sessment. 
In  the  absence  of  charter  or  statutory  authority  there- 
for, an  assessment  cannot  include  two  or  more  separate 
and  distinct  improvements.^^  But  frequently  different 
improvements  are  permitted  to  be  carried  on  as  one  en- 
tire improvement  and  a  single  assessment  made  there- 
for.^* Where  several  streets  of  different  widths  are  in- 
cluded in  one  improvement,  the  assessment  of  abutting 
property  on  the  different  streets  should  be  proportioned 
to  the  width  of  the  respective  streets  on  which  it  abuts.**^ 

52.    Bacoa  v.  Savannah,  S6  Ga.  the  block  next  to   the   Improved 

301,    12    S.    E.    580;    Lightner    v.  street     Olson  v.  Topeka,  42  Kan. 

Peoria,  150  lU.  80,  37  N.  E.  69.  709,    21   Pac.    219. 

Under  a  statute  providing  that  53.    MayhaU    v.     St.     Paul,    30 

assessments     for    street    Improve-  Minn.    294,   15   N.   W.   170;    Arm- 

ments  "shall  be  made  for  the  full  strong  v.  St.  Paul,  30  Minn.  299, 

cost   thereof,   on   each   block   sep-  15  N.  W.  174;   Re  Van  Buren,  79 

arately,  on  all  lots  and  pieces  of  N.  Y.  384,  afTg  17  Hun,  527.     But 

ground  to  the  center  of  the  block  see,  Manice  v.  New  York,  8  N.  Y. 

on  either  side  of  such  street  or  120. 

avenue  the  distance  improved  or  Constructing  sidewalks  on  dit- 
to be  improved,"  such  block,  or  ferent  streets  cannot  be  charged 
either  side  of  the  Improved  street,  in  a  single  assessment.  Arnold 
the  distance  of  a  block,  becomes  a  v.  Cambridge,  106  Mass.  352. 
block  or  taxing  district.  Blair  v.  54.  State  v.  District  Court,  33 
Atchison,  40  Kan.  353,  19  Pac.  815.  Minn.  295,  23  N.  W.  222;  State 
See  also,  Re  Rogers  Ave.,  29  Abb.  v.  Ramsey,  29  Minn.  62,  11  N.  W. 
N.  C.  361,  22  N.  Y.  S.  27.  133. 

Under  some  laws  it  is  not  nee-  55.     Haley  v.  Alton,  152  111.  113, 

essary  that  a  lot  should  abut  upon  38  N.  E.  750;   Savannah  v.  Weed, 

the  street  to  be  improved  in  order  96  Ga.  670,  23  S.  E.  900;  Jones  v. 

to  make  it  subject  to  taxation  for  District  of  Columbia,  3  App.    (D. 

street   improvements;    it   Is    suflS-  C.)    26. 
cient   if   It   lies   in   that   half  of 
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Where  a  sewer  is  a  unit,  though  constructed  along  more 
than  one  street,  a  single  assessment  therefor  is  valid.^* 
An  assessment  for  the  construction  of  a  sewer  may  in- 
clude the  cost  of  constructing  lateral  sewers.'^''  To  con- 
stitute one  improvement  it  is  not  necessary  that  there 
should  be  physical  connections  between  different  por- 
tions of  it.  The  construction  of  a  sidewalk  on  both  sides 
of  a  street  does  not  constitute  two  improvements  for  the 
purpose  of  assessment.''® 

What  are  separate  improvements,  when  one  improve- 
ment consists  of  several  parts,  the  requirement  of  an 
ordinance  for  each  distinct  improvement,  the  rule  against 
combining  dissimilar  improvements  In  one  proceeding, 
the  authority  to  make  one  contract  for  several  improve- 


56.  Grlmmell  v.  Des  Moines,  57 
la.  144,  10  N.  W.  330. 

57.  Oil  City  T.  Oil  City  Boiler 
Works.  152  Pa.  348,  25  Atl.  549. 

Sewers.  Under  some  laws  no 
properties  can  be  assessed  for  the 
cost  of  a  sewer  except  those  that 
abut  on  the  line  of  it.  Witman 
V.  Reading,  169  Pa.  375,  32  Atl. 
576. 

Hence,  properties  on  a  branch 
sewer  cannot  be  assessed  for  part 
of  the  cost  of  the  main  sewer 
into  which  it  empties.  Witman 
V.  Reading,  169  Pa.  375,  32  Atl. 
576. 

An  assessment  for  street  im- 
provements which  includes  the 
cost  of  constructing  sewers  by 
"day's  work"  is  void.  Re  Female 
Academy,  etc.,  3  N.  Y.  St.  307,  41 
Hun,   646. 

Where  a  sewerage  system'  and 
pumping  works  to  be  used  in 
connection  therewith  are  pro- 
vided for  In  a  single  ordinance 
as  a  combined  improvement,  they 
may  be  combined   in   the  assess- 


ment.   Drexel  v.  Town  Lake,  127 
111.   54,  20  N.  E.  38. 

Sewer  district.  Where  the  con- 
tract for  the  construction'  of  a 
sewer  embraces  work  outside  the 
sewer  district,  the  cost  of  so  much 
of  the  sewer  as  lies  within  the 
district  may  be  assessed  against 
the  property  within  the  district. 
Prendergast  v.  Richards,  2  Mo. 
App.  187. 

58.  Watson  v.  Chicago,  115  III. 
78,  3  N.  E.  430. 

Separated  parts  of  streets  may 
be  improved  and  assessed  as  if 
they  were  contiguous.  Wilder  v. 
Cincinnati,  26  Ohio  St.  284. 

The  fact  that  an  assessment  for 
guttering  takes  into  consideration 
gutters  constructed  on  two  streets, 
does  not  render  it  illegal  where 
statute  provides  that  no  irregu- 
larity. Informality  or  defect  in  the 
acts  of  the  municipality  or  its  of- 
ficers shall  defeat  a  special  tax. 
Kendig  v.  Knight,  60  la.  29,  14 
N.  W.  78;  following  Burlington  v. 
Quick,  47  la.  222. 
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ments,  or  one  or  more  contracts  for  one  improvement 
have  all  been  considered  in  an  easier  volmne.®' 

§  2085.     Same — against  part  of  lot  or  tract. 

Sometimes  assessment  for  street  improvements  may 
be  made  against  a  fractional  part  of  a  lot  where  no 
other  part  is  benefited.®'*  So  the  cost  of  building  a  side- 
walk in  front  of  a  part  of  a  lot,  it  has  been  held,  may  be 
assessed  against*  the  whole  lot.®^  An  undivided  block, 
it  has  been  held  in  Illinois,  cannot  be  divided  into  lots 
for  the  purpose  of  assessment  for  street  improvements; 
but  the  municipality  must  proceed  against  the  property 
as  it  is  known  and  legally  described.*^  However,  in  the 
same  jurisdiction  it  was  held  later  that  the  owners  of  a 
large  tract  of  land  could  not  complain  because  the  assess- 
ment had  been  levied  against  only  a  part  instead  of  the 
whole.®^  A  tract  of  land,  one  half  of  which  is  owned  by 
one  person  and  the  other  half  by  another,  may  be  as- 
sessed as  to  each  half,  though  the  division  of  the  land 
has  not  been  platted.** 

§  2086.     Same — ^personal  assessment  against  land  owner. 

The  benefit  resulting  frdm  street  and  other  like  im- 
provements attaches  to  the  adjacent  property  and  does 
not  directly  accrue  to  the  person  who  may  happen  to  be 
the  owner.    Hence,  the  owner  of  the  lot  cannot  be  held 

59.  §§  1879, 1913  and  1914  ante,  -wood,  17  Ohio  Cir.  Ct  R.  631,  9 
vol.  4.  O.   C.   D.   393. 

60.  Liumsden  v.  Cross,  10  Wis.  62.  Cram  v.  Chicago,  139  III. 
282.  See  also,  Mansfield  v.  Lock-  265,  28  N.  E.  758.  See  also.  War- 
port,  52  N.  T.  S.  571,  24  Misc.  Rep.  ren  v.  Chicago,  118  111.  329,  9  N. 
25.  E.  883,  11  N.  E.  218. 

61.  Scott  County  v.  Hinds,  50  63.  Barber  v.  Chicago,  152  111. 
Minn.  204,  52  N.  W.  523.  37,   28   N.   B.    253,   distinguishing 

Where  the  owner  of  an  assessed  Warren   v.   Chicago,   118   111.    329, 

tract  of  land  subdivides  the  tract  9   N.   E.    883,   11   N.   E.   218,   and 

and  sells  all  of  the  lots    and    by  Cram  v.  Chicago,  139  111.  265,  28 

the  deeds  of  conveyance  places  the  N.  E.  758. 

entire  assessment  upon  the  lot,  the  64.    Kemp  v.  Mitchell,  29  Ind. 

whole  assessment  may  be  enforced  163. 
against  such  lot.     Shiner  v.  Nor- 


§2086 


Kgaisst  Part  of  Teact. 


4453 


personally  liable  for  the  assessment  in  the  absence  of  a 
statute  or  charter  imposing  such  liability.^"  In  most  of 
the  states  statutes  and  charters  imposing  personal  lia- 
bility have  been  declared  unconstitutional,®®  while  in  oth- 
ers they  have  been  held  constitutional  and  valid."''  The 
existence  of  a  personal  liability  on  assessments  for  local 


65.  Louisiana.  Barber  Asphalt 
Pav.  Co.  V.  Watt,  51  La.  Ann. 
1345,  26   So.  70. 

Missouri.  Neenan  v.  Smith,  50 
Mo.  525;  St.  Louis  v.  Clemens, 
49  Mo.  552.     • 

New  York.  Marvin  v.  Town,  10 
N.  Y.  S.  148,  56  Hun,  510,  31  N.  Y. 
St.  Rep.  619;  Hanson  v.  Town, 
10  N.  Y.  S.  150,  56  Hun,  648,  31 
N.  Y.   St.   Rep.   665. 

Ohio.  Dreake  v.  Beasley,  26 
Ohio  St.  315. 

Oregon.  Ivanhoe  v.  Enterprise, 
29  Ore.  245,  45  Pac.  771,  35  L.  R. 
A.  580. 

Pennsylvania.  Franklin  v.  Han- 
cock, 204  Pa.  110.  53  Atl.  644,  affg 
18  Pa.  Super.  Ct.  398. 

Virginia.  Green  v.  Ward,  82 
Va.  324. 

Wnshington.  Seattle  v.  Yesler, 
1  Wash.  Ter.  571. 

66.  California.  Manning  v. 
Den,  90  Cal.  610,  27  Pac.  435;  Tay- 
lor V.  Palmer,  31  Cal.  240. 

Illinois.  Hoover  v.  People,  171 
ni.  182,  49  N.  E.  367;  Illinois 
Cent.  R.  Co.  v.  People,  170  111.  224, 
48  N.  B.  215;  Craw  v.  Tolona,  96 
111.  255,  36  Am.  Rep.  143. 

Kentucky.  Jackson  v.  Mc- 
Hargue,  32  Ky.  L.  Rep.  564,  106 
S  W.  871;  Meyer  v.  Covington, 
103  Ky.  546,  45  S.  W.  769,  20  Ky. 
L,  Rep.  239. 

Mississippi.  Macon  v.  Patty,  67 
Mlgs.  378,  34  Am.  Rep.  451. 


Missouri.  Pleasant  Hill  v. 
Dasher,  120  Mo.  675,  25  S.  W. 
566;  Clinton  v.  Henry  County,  115 
Mo.  557,  22  S.  W.  494;  St.  Louis 
V.  Allen,  53  Mo.  44;  Houstonia  v. 
Grubbs,  80  Mo.  App.  433;  Sweaney 
V.  Kansas  City  R.  Co.,  54  Mo.  App. 
265. 

North  Carolina.  Raleigh  v. 
Peace,  110  N.  C.  32,  14  S.  B.  521, 
17  L.  R.  A.  330. 

Oregon.  Ivanhoe  v.  Enterprise, 
29  Ore.  245,  45  Pac.  771,  35  L.  R. 
A.  58. 

Virginia.  Asberry  v.  Roanoke, 
91  Va.  562,  22  S.  E.  360,  42  L.  R. 
A.  636. 

67.  Iowa.  Burlington  v.  Quick, 
47  la.  222. 

Kansas.  Atchison,  etc.  R.  Co. 
V.  Peterson,  5  Kan.  App.  103,  48 
Pac.  877,  afE'd  in  58  Kan.  818,  51 
Pac.  290. 

New  York.  Litchfield  v.  Vernon, 
41  N.  Y.  123;  Butts  v.  Rochester, 
1  Hun  (N.  Y.),  598,  4  Thomp.  & 
C.  89;  Litchfield  v.  McComber,  42 
Barb.  (N.  Y.)   288. 

Ohio.  Gest  v.  Cincinnati,  26 
Ohio  St.  -275;  Hill  v.  Higdon,  5 
Ohio  St.  243,  67  Am.  Dec.  289. 

Pennsylvania.  Re  Vacation  of 
Centre  Street,  115  Pa.  247,  8  Atl. 
56. 

Texas.  Lovenberg  v.  Galveston, 
17  Tex.  Civ.  App.  163,  42  S.  W. 
1034, 
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improvements  has  been  recognized  in  many  cases  where 
no  question  as  to  such  liability  was  made.** 

§  2087.    Apportionment  of  assessments. 

Apportionment-  of  the  cost  of  a  public  improvement  is 
essenti9,l  to  the  validity  of  the  assessment  therefor.**  The 
apportionment  must  be  made  in  the  manner  prescribed 
by  law,  or  the  assessment  will  be  void.''"    The  power  of 


68.  Alabama.  HuntsTille  v. 
Madison  County,  166  Ala.  389,  52 
So.  326. 

California.  Emery  v.  Bradlord, 
29  Cal.  75. 

Connecticut.  New  Haven  v. 
Fair  Haven,  38  Conn.  422,  9  Am. 
Rep.  399. 

Indiana.  Hazzard  v.  Heacock, 
39  Ind.  172;  Louisville,  etc.  R.  Co. 
V.  State,  122  Ind.  443,  24  N.  B. 
350;  Pittsburgh,  etc.  R.  Co.  v. 
Taber,  168  Ind.  419,  77  N.  B.  741; 
Pittsburgh,  etc.  R.  Co.  v.  Hays,  17 
Ind.  App.  261,  44  N.  B.  375,  45  N. 
E.  675,  46  N.  B.  597. 

lotoa.  Farwell  v.  Des  Moines 
Brick  Mfg.  Co.,  97  la.  286,  66  N. 
W.  176,  35  L.  R.  A.  63;  Hedrick 
V.  Smith  &  Reed,  137  la.  625,  115 
N.  W.  226;  Tuttle  v.  Polk,  84  la. 
12,  50  N.  W.  38. 

Louisiana.  New  Orleans  v. 
Wire,  20  La.  Ann.  500. 

Mar'yland.  Baltimore  v.  Howard, 
6  Har.  &  J.  383;  Eschbach  v. 
Pitts,  6  Md.  71;  Dashlell  v.  Balti- 
more, 45  Md.  615;  Wolff  v.  Balti- 
more, 49  Md.  446. 

Massachusetts.  Lowell  v.  Wy- 
man,  12  Cush.  273. 

Michigan.  Michigan,  etc.  Power 
Co.  V.  Atwood,  126  Mich.  651,  86 
N.  W.  139,  8  Det.  Leg.  N.  163. 

Missouri.  St.  Louis  v.  Clemens, 
36   Mo.   467. 


New  York.  Rochester  v.  Ro- 
chester R.  Co.,  96  N.  Y.  S.  152, 
109  App.  Dlv.  638,  modified  in  187 
N.  Y.  216;  Matter' of  Eisner,  83 
N.  Y.  S.  670,  86  App.  Div.  207; 
Ithaca  V.  Babcock,  76  N.  Y.  S. 
49,  72  App.  Div.  260,  aff'g  72  N.  Y. 
S.  519,  36  Misc.  Rep.  49;  Bennett 
V.  Buffalo,  17  N.  Y.  383. 

Ohio.  Toledo  v.  Barnes,  4  O.  C. 
D.,  195,  8  Ohio  C.  Ct.  R.  684; 
Ernst  V.  Kunkle,  5  Ohio  St.  520. 

Pennsylvania.  Northern  Liber- 
ties V.  St.  John's  Church,  13  Pa. 
St  104;  McGonigle  v.  Alleghany, 
44  Pa.  118;  Pittsburg  v.  Fay,  8 
Pa.  Super.  Ct.  269. 

Texas.  Bordages  v.  HIgglns,  1 
Tex.  Civ.  App.  43,  19  S.  W.  446, 
20  Si  W.  184;  Paris  v.  Brenneman 
(Tex.  Civ.  App.  1910),  126  S.  W. 
68. 

69.  Boone  v.  Gleason,  5  Ky.  L. 
Rep.  169,  4  Ky.  L.  Rep.  1001; 
Stuart  V.  Palmer,  74  N.  Y.  183,  30 
Am.  Rep.  289;  King  v.  Portland, 
38  Ore.  402,  63  Pac.  2,  55  L.  R.  A. 
812,  aff'd  In  184  U.  S.  61,  22  Sup. 
Ct.  290,  46  L.  Ed.  431. 

Property  subject  to  a  life 
estate  may  be  assessed  In  gross 
and  need  not  be  assessed  sepa- 
rately against  each  estate.  Busen- 
bark  v.  Clements,  22  Ind.  App. 
557,   53  N.  E.   665. 

70.  Alatama.  Montgomery  v. 
Foster,  133  Ala.  687,  32  So.  610. 
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apportioning  the  cost  of  municipal  improvements  is  in 
the  legislatiire  where  no  rule '  of  apportionment  is  pre- 
scribed by  the  constitution.'^^  And  the  courts  will  not  in- 
terfere with  its  exercise  of  such  power,  except  in  cases 
of  fraud  or  manifest  abuse."  Where  no  rule  of  appor- 
tionment is  prescribed  by  statute  or  charter,  the  munici- 
pality may  adopt  "any  mode  that  would  be  fair  and  le- 
gal" and  such  as  would  secure  an  assessment  in  pro- 
portion to  the  benefits  accruing  as  nearly  as  practicable. 
"Absolute  equality  is  not  to  be  expected."''* 

§  2088.     Same — according  to\  benefits. 

The  rule  has  been  often  declared  that  the  municipality 
cannot  impose  a  special  assessment  in  substantial  excess 
of  the  benefit  conferred  upon  the  property  assessed  by 
the  improvement ;  ''*  that  where  the  assessment  exceeds 


Oeorgia.  Bacon  v.  Savannah, 
91  Ga.  500,  17  S.  B.  749. 

Illinois.  Berdel  t.  Chicago,  217 
111.  429,  75  N.  E.  386;  Espert  v. 
Chicago,  201  111.  264,  66  N.  B. 
212;  Ware  v.  Jerseyville,  158  111. 
234,  41  N.  E.  736. 

Kentucky.  Louisville  Steam 
Forge  Co.  v.  Mehler,  112  Ky.  438, 
64  S.  W.  396,  23  Ky.  L.  Rep. 
1335. 

Michigan.  Walker  v.  Ann  Ar- 
bor, 118  Mich.  251,  76  N.  W.  394, 
5  Det.  Leg.  N.   497. 

Missouri.  Independence  v. 
Gates,  110  Mo.  374,  19  S.  W.  728; 
Adams  v.  Green,  74  Mo.  App.  125. 

New  York.  People  v.  Pitt,  169 
N.  Y.  521,  62  N.  B.  662,  58  L.  R. 
A.  372;  Appeal  of  Wheeler,  80  N. 
Y.  S.  204,  39  Misc.  Rep.  484. 

Ohio.  Chamberlain  v.  Cleve- 
land, 34  Ohio  St.  551;  Creighton 
V.  Scott,  14  Ohio  St.  438;  Scoville 
V.  Cleveland,  1  Ohio  St.  126., 

71.  Burnett  v.  Sacramento,  12 
Cal.  76,  73  Am.  Dec.  518;   Grand 


Rapids  S.  P.  Co.  V.  Grand 
Rapids,  92  Mich.  564,  52  N.  W. 
1028. 

72.  Davis  v.  Saginaw,  87  Mich. 
439,  49  N.  W.  667;  Shimmons  v. 
Saginaw,  104  Mich.  611,  62  N.  W. 
725;  Grand  Rapids,  S.  F.  Co.  v. 
Grand  Rapids,  92  Mich.  564,  52 
N.  W.  1028. 

73.  Pueblo  V.  Robinson,  12 
Colo.  593,  599,  21  Pac.  899;  Gil- 
more  V.  Hentlg,  33  Kan.  156,  173, 
5  Pac.  781;  Douglas  v.  Craig,  4 
Kan.  App.  99,  46  Pac.  197. 

74.  Alabama.  Inge  v.  Board  of 
Pub.  Works,  135  Ala.  187,  33  So. 
678,   93   Am.   St.   Rep.   20. 

California.  Lent  v.  Tilson,  72 
Cal.  404,  14  Pac.  71;  Creighton 
V.   Manson,   27   Cal.   613,   624. 

Connecticut.  Clapp  v.  Hart- 
ford, 35  Conn.  66. 

Oeorgia.  Atlanta  v.  Hamleln, 
96  Ga.  381,  23  S.  B.  408. 

Illinois.  Chicago  Union  Trac- 
tion Co.  V.  Chicago,  204  111.  363, 
68  N.  E.  519;   Louisville  &  N.  R. 
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the  value  of  the  benefits  to  the  property  assessed,  it  is, 
as  to  the  excess,  a  taking  of  property  without  due  pro- 


Co.  V.  East  St.  Louis,  134  111. 
656,  25  N.  B.  962;  Sterling  v. 
Gait,  117  lU.  11,  7  N.  E.  471; 
Crawford  v.  People,  82  111.  557; 
Greeley  v.  People,  60  111.  19. 

Indiana.  Adams  v.  Shelbyvllle, 
154  Ind.  467,  478,  57  N.  E.  114,  49 
L.  R.  A.  797,  77  Am.  St.  Rep. 
484. 

70100.  Iowa  Pipe  &  Tile  Co.  v. 
Callanan,  125  la.  358,  101  N.  W. 
141. 

Louisiana.  Excelsior  Planting, 
etc.  Co.  V.  Green,  39  La.  Ann.  455, 
1  So.  873;  Re  New  Orleans  Drain- 
ing Co.,  11  La.  Ann.  338. 

Maryland.  Alexander  v.  Balti- 
more, 5  Gill  (Md.)  383. 

Massachusetts.  Lorden  v.  Coffey, 
178  Mass.  489,  60  N.  E.  124;  Dex- 
ter V.  Boston,  176  Mass.  247,  57 
N.  E.  379;  Sears  v.  Street  Com'rs, 
17.3  Mass.  350,  53  N.  E.  876. 

Michigan.  Detroit  v.  Judge,  112 
Mich.  588,  71  N.  W.  149,  42  L.  R. 
A.  638;  Re  Willis  Ave.,  56  Mich. 
244,  22  N.  W.  871;  Thomas  v. 
Gain,  35  Mich.  155,  24  Am.  Rep. 
535. 

Minnesota.  State  v.  Ramsey, 
29  Minn.  62,  11  N.  W.  133. 

Mississippi.  Macon  v.  Patty,  57 
Miss.  378,  34  Am.  Rep.  451. 

Missouri.  Zoeller  v.  Kellogg, 
4  Mo.  App.  163. 

Neiraska.  Morse  v.  Omaha,  67 
Neb.  426,  93  N.  W.  734;  Cain  v. 
Omaha,  42  Neb.  120,  60  N.  W. 
368;  Hanscom  t.  Omaha,  11  Neb. 
37,    7   N.    W.   739. 

New  Jersey.  Allison  Land  Oo. 
V.  Tenafly,  68  N.  J.  L.  205,  52 
Atl.  231;  State  (Angens)  v,  New- 


ark, 37  N.  J.  L.  415,  18  Am.  Rep. 
729;  Re  Drainage  of  Lands,  35 
N.  J.  L.  497;  Tide-water  Co.  v. 
Coster,  18  N.  J.  Eq.  518,  90  Am. 
Dec.  634;  Hoboken  L.  &  Imp.  Co., 
V.  Hoboken,  36  N.  J.  L.  291. 

Ohio.  Walsh  v.  Barron,  61  Ohio 
St.  15,  55  N.  E.  164,  76  Am.  St. 
Rep.  354;  Yost  v.  Toledo,  etc.  R. 
Co.,  24  Ohio  Cir.  Ct.  R.   169. 

Oregon.  Oregon,  etc.  R.  Co.  v. 
Portland,  25  Ore.  229,  35  Pac.  452, 
22  L.  R.  A.  713;  Meier  v.  Kelly, 
20   Ore.    86,   25   Pac.   73. 

Pennsylvania.  Allegheny  City 
V.  Western  Penn.  R.  Co.,  138  Pa. 
375,  .21  Atl.  763;  Re  Washington 
Ave.,  69  Pa.  352,  8  Am.  Rep.  255; 
Hammett  v.  Philadelphia,  65  Pa. 
146,  3  Am.  Rep.  615. 

Texas.  Kettle  v.  Dallas,  35  Tex. 
Civ.  App.  632,  80  S.  W.  874. 

Wisconsin.  Lathrop  v.  Racine, 
119  Wis.  461,  97  N.  W.  192;  Kers- 
ten  V.  Milwaukee,  106  Wis.  200,  81 
N.  W.  948,  48  L.  R.  A.  851;  Holton 
V.  Milwaukee,  31  Wis.  27. 

United  States.  Cowley  v.  Spo- 
kane, 99  Fed.  840;  Lyon  v.  Tona- 
wanda,  98  Fed.  361;  Charles  v. 
Marion,  98  Fed.  166,  100  Fed.  538; 
Fay   V.    Springfield,    94   Fed.    409. 

Where  only  part  of  a  lot  is  in 
the  assessment  district,  an  assess- 
ment exceeding  the  value  of  such 
part  is  invalid,  though  it  is  less 
than  the  value  of  the  whole  lot. 
Pfafflnger  v.  Kremer,  115  Ky.  498, 
24  Ky.  L.  Rep.  2368,  74  S.  W.. 
238. 

Spoliation.  An  assessment  so 
much  in  excess  of  the  value  of  the 
property  as  to  amount  to  spolia- 
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cess  of  law,  as  contemplated  by  the  federal  and  state 
constitutions.'^^    But  the  fact  that  an  assessment  is  ex- 


tlon  is  void.  James  v.  LouisviUe, 
19  Ky.  L.  Rep.  447,  40  S.  W.  912; 
Morse  v.  Westport  (Mo.),  33  S. 
W.  182. 

Statute  allowing  attorneys' 
fees  in  actions  to  foreclose  street 
assessment  liens  pertains  to  the 
remedy,  and  the  allowance  of  such 
fees  does  not  render  an  assess- 
ment excessive.  Pittsburgh,  etc. 
R.  Co.  V.  Pish,  158  Ind.  525,  63 
N.  B.  454. 

Assessment  according  to  front- 
age is  not  rendered  void  by  the 
fact  that  in  a  few  instances  it  is 
in  excess  of  benefits  accruing  to 
particular  lots.  Denver  v.  Camp- 
bell, 33  Colo.  162,  80  Pac.  142. 

An  assessment  by  frontage  may 
be  valid  though  it  exceeds  in 
amount  the  value  of  the  lot.  Mc- 
cormick's Estate  V.  Harrisburg, 
129   Pa.    213.   18   Atl.    126. 

Street  assessments  may  equal 
the  value  of  the  property  assess- 
ed. Bullitt  V.  Selvage,  20  Ky.  L. 
Rep.   599,  47   S.  W.   255. 

The  amount  of  the  assessment 
may  exceed  the  taxation  value  of 
the  property  assessed.  Matter  of 
Sackett  &  Douglas  Sts.,  74  N.  Y. 
95,  aff'g  4  Hun,  92,  6  Thomp.  & 
C.  347. 

Error  as  to  part.  Where  the 
assessment  is  made  at  a  uniform 
rate  per  front  foot,  a  mere  error 
in  the  amount  of  the  assessment 
on  some  of  the  lots  is  not  a  juris- 
dictional defect.  Bates  v.  Adam- 
son,  2  Cal.  App.   574,  84  Pac.   51. 

A  recital  in  the  commissioners' 
report  that  the  assessment  is  not 


excessive  Is  not  conclusive.  Re 
New  York,  93  N.  Y.  S.  84,  103 
App.  Div.  496. 

75.     §§   2018,  2043-2045  ante. 

Michigan.  Thomas  v.  Gain,  35 
Mich.  155,  24  Am.  Rep.  535. 

New  Jersey.  Re  Drainage  of 
Lands,  35  N.  J.  L.  497;  Tide-water 
Co.  V.  Coster,  18  N.  J.  Eq.  519, 
90  Am.  Dec.   634. 

Ohio.  Schroder  v.  Overman,  61 
Ohio  St.  1,  55  N.  B.  158,  47  L.  R. 
A.  156. 

Oregon.  Oregon  &  C.  R.-  Co.  v. 
Portland,  25  Ore.  229,  35  Pac.  452, 
22  L.  R.  A.  713. 

Pennsylvania.  Allegheny  City 
V.  Western  Penn.  R.  Co.,  138  Pa. 
375,  21  Atl.  763. 

Fraud — injunction.  Where  the 
excess  over  benefits  is  so  great  as 
to  indicate  fraud,  the  collection 
of  the  assessment  will  be  restrain- 
ed by  injunction.  Price  v.  Toledo, 
25  Ohio  Cir.  Ct.  R.  617.  See  Walsh 
V.  Barron,  61  Ohio  St.  15,  55  N. 
E.  164,  76  Am.  St.  Rep.   374. 

Exact  equality  of  benefits  not 
attainable.  "It  may  be  objected 
that  logically  the  rule  should  be 
to  reject  all  assessments  in  excess 
of  the  benefits  received  by  the 
property  owners,  and  not  to  con- 
fine its  operations  to  cases  where 
the  assessment  equals  the  value  of 
the  property  when  improved.  But 
in  every  system  of  taxation  exact 
equality  of  benefits  among  those 
taxed"  is  never  attainable.  Louis- 
ville V.  Bitzer,  115  Ky.  359,  73  S. 
W.  1115,  24  Ky.  L.  Rep.  2263,  61 
L.   R.   A.   434. 
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cessive  will  not  relieve  the  property  owner  from  the  ob- 
ligation! to  pay  what  is  just  and  equitable^® 

The  judicial  view  is  often  expressed  thus :  -The  ques- 
tion of  benefits  accruing  by  reason  of  street  unprove- 
ments  is  regarded  as  one  of  fagt  which  the  legislature 
is  always  presumed  to  hav%  considered  and  settled  by 
the  enactment  authorizing  the  assessments^ 

Assessments  against  lots,  in  proportion  to  their  value, 
without  regard  to  the  improvements  thereon,  are  validJ* 
Some  decisions  have  declared  that  assessments  for  mu- 
nicipal improvements  are  not  based  on  benefits  to  the 
property  assessed,  but  on  the  general  power  of  taxa- 
tionJ9 


76.  Bates  v.  Adamson,  2  Cal. 
App.  574,  84  Pac.  51;  Denver  v. 
Londoner,  33  Colo.  104,  80  Pac. 
117,  rev'd  In  Londoner  v.  Denvfer, 
210  U.  S.  373,  28  Sup.  Ct.  708,  52 
L.  Ed.  1103;  Brennan  v.  Buffalo, 
162   N.   Y.    491,    57   N.   E.   81. 

77.  Spencer  v.  Merchant,  100 
N.  Y.  585,  3  N.  E.  682,  aff'd  ,ln 
125  U.  S.  345,  8  Sup.  Ct.  921,  31 
L.  Ed.  763;  King  v.  Portland,  38 
Ore.  402,  63  Pac.  2,  55  L.  R.  A. 
812,  aff'd  In  184  U.  S.  61,  22  Sup. 
Ct.  290,  46  L.  Ed.  '431;  Fallbrook 
Irrig.  Dist.  v.  Bradley,  164  U.  S. 
112,  176,  17  Sup.  Ct.  56,  41  L.  Ed. 
369,  394. 

It  will  be  presumed  that  In 
making  an  assessment  the  coun- 
cil conformed  to  the  statute  and 
assessed  according  to  benefits. 
Owens  V.  Marion,  127  la.  469,  103 
N.  W.  381. 

78.  California.  Appeal  of  Piper, 
32  Cal.  530,  553. 

Kansas.  GUmore  v.  Hentig,  33 
Kan.  156,  5  Pac.  781;  Hentig  v. 
GUmore,  33  Kan.  234,  6  Pac.  304; 
Douglas  V.  Craig,  4  Kan.  App.  99, 


46  Pac.  197;  Newman  v.  Emporia, 

41  Kan.   583,  21  Pac.   593. 
Massachusetts.     Snow  v.  Fitch- 

iburg,  136  Mass.  183;  Boston  v. 
Shaw,  1  Met.  (Mass.)  130;  Dow- 
ner V.  Boston,  7  Cush.  (Mass.) 
277.  See  also,  Springfield  v.  Gay, 
12  Alien   (Mass.),  612. 

New  York.  Hoffeld  v.  Buffalo, 
130  N.  Y.  387,  29  N.  E.  747. 

Washington.     Monk  v.  Ballard, 

42  Wash.  35,  84  Pac.  397;  Mc- 
Curdy  v.  Ballard,  42  Wash.  697,  84 
Pac.  399;  but  se^e  Walker  v.  Ann 
Arbor,  118  Mich.  251,  76  N.  W. 
394,  5  Det.  Leg.  N.  497. 

79.  Re  Bonds  of  Madera  Irrig. 
DIst.,  92  dal.  296,  28  Pac.  272,  14 
L.  R.  A.  755,  27  Am.  St.  Rep.  106; 
Warren  v.  Henly,  31  la.  31;  Mor- 
rison V.  Hershire,  32  la.  271; 
Weeks  v.  Milwaukee,  10  Wis.  242; 
Lent  V.  Tlllson,  72  Cal.  404,  428, 
14  Pac.  71. 

Need  not  be  apportioned  ac- 
cording to  the  value  of  the  prop- 
erty assessed.  King  v.  Portland, 
38  Ore.  402,  63  Pac.  2,  55  L.  R.  A. 
812,  affd  In  184  U.  S.  61,  22  Sup. 
Ct.   290,   46   L.  Ed.   431. 
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§  2089.     Same— by  front  foot. 

It  is  now  -well  settled  that  it  is  competent  for  the  legis- 
lature to  authorize  assessments  for  public  improvements 
to  be  made  according  to  the  frontage  of  the  lots  ben- 
efited.***   Laws   authorizing  the  assessment   of  benefits 


80.  nUnois.  Springfield  v. 
Greene,  120  lU.  269,  11  N.  B.  261; 
Sterling  t.  Gait,  117  111.  11,  7 
N.  E.  471;  Galesburg  v.  Searles, 
114  111.  217,  29  N.  E.  686;  Craw 
V.  Tolono,  96  111.  255,  36  Am.  Rep. 
143;  White  v.  People,  94  111.  604. 

Michigan.  Sheley  v.  Detroit, 
45  Mich.  431,  8  N.  W.  52;  Motz  v.i 
Detroit,  18  Mich.  495;  Williams 
V.  Detroit,  2  Mich.  560. 

Missouri.  Barber  Asphalt  Pav. 
Co.  V.  Munn,  185  Mo.  552,  83  S.  W. 
1062;  Farrar  v.  St.  Louis,  80  Mo. 
379;  Kiley  v.  Cranor,  51  Mo.  541; 
Palmyra  v.  Morton,  25  Mo.  593. 

New  York.  People  v.  Pitt,  169 
N.  Y.  521,  62  N.  E.  662,  58  L.  R.  A. 
372. 

North  Dakota.  Webster  v. 
Fargo,  9  N.  D.  208,  82  N.  W.  732, 
56  L.  R.  A.  156;  Rolph  v.  Fargo, 
7  N.  D.  640,  76  N.  W.  242,  42 
L.  R.  A.   646. 

Texas.  Hutchison  v.  Storrie 
(Tex.),  48  S.  W.  785. 

United  States.  See  also,  French 
V.  Barber  Asphalt  Pav.  Co.,  181 
U.  S.  324,  21  Sup.  Ct.  625,  45  L. 
EM.  879. 

According  to  frontage.  An  as- 
sessment of  benefits  for  street  im- 
provements on  abutting  lands,  in 
accordance  with  the  number  of 
feet  front  Is  not  erroneous,  if,  in 
the  Judgment  of  the  assessors  the 
lands  are  benefited  in  that  pro- 
portion. Harney  v.  Benson,  113 
Cal.  314,  45  Pac.  687;  O'Reilley  v. 


Kingston,  114  N.  Y.  439,  21  N.  E. 
1004;  Schroder  v.  Overman,  61 
Ohio  St.  1,  55  N.  E.  158,  47  L.  R. 
A.  156. 

"The  idea  that  underlies  stat- 
utes for  this  purpose  is  that  the 
benefit  to  the  abutting  property 
is  generally  in  projwrtion  to  the 
length  of  their  respective  fronts, 
and  that  as  a  rule  this  principle 
of  apportionment  is  more  just 
than  any  other.  There  is  a  basis 
of  truth  to  this  idea,  and  it  is  so 
generally  accepted  that  assess- 
ments for  street  improvements 
are  perhaps  now  more  generally 
apportioned  by  the  frontage  than 
by  any  other  standard."  Thomas 
V.  Gain,  35  Mich.  155,  161,  24  Am. 
Rep.  535. 

"A  special  assessment  for  an 
improvement,  made  on  the  basis 
of  frontage  merely,  and  without 
any  regard  to  special  benefits, 
would  be  invalid.  But  we  know 
of  no  rule  which  would  preclude 
the  commissioners  appointed  to 
make  a  special  assessment  from 
taking  into  consideration  the 
number  of  feet  of  frontage  of  the 
several  lots  to  be  assessed  upon 
the  street  or  improvement  as  an 
element  in  their  ascertainment  of 
benefits."  Walker  v.  Aurora,  140 
111.  402,  411,  29  N.  E.  741. 

Statute  requiring  cost  of  street 
improvements  to  be  charged 
against  abutting  lots  according  to 
frontage  applies  only  to  the  built 
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according  to  the  "front  foot  rule"  are  not  in  violation 
of  either  the  federal  or  state  constitution,*^  in  the  ab- 
sence of  a  showing  that  the  assessment  is  unjust.*^  The 
fact  that  the  munitipality  assesses  against  each  lot  the 
exact  cost  of  the  improvement  in  front  of  it,  or  the  fact 
that  the  several  amounts  assessed  against  the  several  lots 
are  in  exact  proportion  to  the  frontage  of  the  several 
lots,  wiU  not  vitiate  the  assessment  provided  it  appears 
that  the  special  benefits  are  equal  to  such  cost  and  in 
proportion  to  such  frontage.** 


up  portion  of  the  city  and  not  to 
rural  property  on  its  outskirts. 
Scranton  v.  Bush,  160  Pa.  St.  499, 
28  Atl.  926,  Scranton  v.  Pa.  Coal 
Co.,  105  Pa.  445. 

81.  Alabama.  Montgomery  v. 
Moore,   140  Ala.   638,   37   So.   291. 

California.  German  _.  Sav.  & 
Loan  Soc.  v.  Ramish,  138  Cal.  120, 

69  Pac.  89,  afE'd  in  138  Cal.  120, 

70  Pac.  1067. 

Iowa.  Minneapolis  &  St.  L.  R. 
Co.  V.  Lindquist,  119  la.  144,  93 
N.  W.  103. 

Maryland.  Baltimore  v.  Scharf, 
54  Md.  499. 

Michigan.  Kalamazoo  v.  Fran- 
cois, 115  Mich.  554,  73  N.  "W.  801. 

Minnesota.  Ramsey  County  v. 
Rohert  P.  Lewis  Co.,  72  Minn.  87, 
75  N.  W.  108,  42  L.  R.  A.  639; 
State  v.  Reis,  38  Minn.  371,  38 
n'.   W.   97. 

Missouri.  St.  Charles  ex  rel.  v. 
Deemar,  174  Mo.  122,  73  S.  W. 
469;  Heman  v.  Gilliam,  171  Mo. 
258,  71  S.  W.  163. 

Ohio.  Corry  v.  Polz,  29  Ohio 
St.  320;  Ernst  v.  Kunkle,  5  Ohio 
St.    520. 

Virginia.  Davis  v.  Lynchburg, 
84  Va.  861,  6  S.  E.  230. 

83.    Haaiey  V.  PEigue,  130  Cal. 


207,  62  Pac.  500.  See  also,  Dob- 
bins V.  Board  of  Commissioners, 
etc.,  61  N.  J.  L.  659/40  Atl.  599, 
rev'g  59  N.  J.  L.  146,  36  Atl.  482; 
Morse  v.  Omaha,  67  Neb.  426,  93 
N.  W.  734. 

In  Tennessee  it  has  been  held 
that  assessments  according  to 
frontage  are  in  violation  of  the 
constitutional  provision  requiring 
uniformity  in  the  exercise  of  the 
power  of  taxation.  Taylor  Mc- 
Bean  &  Co.  v.  Chandler,  9  Heisk 
(Tenn.),  349,  24  Am.  Rep.  308. 

83.  Peru  v.  Bartels,  214  111.  515, 
73  N.  B.  755;  "Walker  v.  Aurora, 
140  111.  402,  411,  29  N.  E.  741; 
Springfield  v.  Sale,  127  111.  359,  20 
N.  E.  86;  Hoyt  v.  East  Saginaw, 
19  Mich.  39;  Motz  v.  Detroit,  18 
Mich.  495;  Williams  v.  Detroit,  2 
Mich.  560. 

Variance  in  the  depth  of  some 
of  til e  lots  assessed  will  not  ren- 
der void  an  assessment  based  upon 
a  uniform  rate  per  front  foot.  Long 
Branch,  etc.  Com'rs  v.  Dobbins, 
61  N.  J.  L.  659,  40  Atl.  599;  Tripp 
V.  Yankton,  10  S.  D.  516,  74  N.  W. 
447;  Hutcheson  v.  Storrie  (Tex.), 
48   S.  W.   785. 

Nor  a  variance  in  the  cost  of 
different  parts  of  the  work.    Bar- 
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In  most  states  the  cost  of  publiG  improvements  must 
be  apportioned  against  the  different  lots  according  to 
the  benefits  received  by  each,  and  in  such  jurisdictions 
an  assessment  according  to  frontage  without  regard  to 
benefits  is  invalid.^* 

The  front  foot  rule  applies  only  to  urban  property 
and  not  to  farm  lands  or  rural  property.*' 

§  2090.     Same — superficial  area. 

Assessments  apportioned  according  to  the  superficial 
area  of  the  lots  assessed  are  valid.*** 


ker   V.   Southern   Constr.   Co^,   20 
Ky.  L.  Rep.  796,  47  S.  W.  608. 

The  court  cannot  say  as  a 
matter  of  law  that  an  assessment 
for  a  sewer,  estimated  by  the  front 
foot  of  abutting  lots,  ia  not  laid 
in  proportion  to  actual  or  proba- 
ble benefits.  Warren  v.  Grand 
Haven,  30  Mich.  24. 

84.  Montgomery  v.  Foster,  133 
Ala.  587,  32  So.  610;  St.  John  v.' 
East  St.  Louis,  50  111.  92;  Chicago 
V.  Lamed,  34  111.  203.  But  see. 
Walker  v.  Aurora,  140  111.  402,  411, 
29  N.  K  741;  Van  Wagoner  v. 
Paterson,  67  N.  J.  L.  455,  51  Atl. 
922;  Ogden  v.  Hudson,  29  N.  J.  L. 
104;  Friedrich  v.  Milwaukee,  114 
Wis.  304,  90  N.  W.  174;  Sanderson 
V.  Herman,  108  Wis.  662,  84  N.  W. 
890;  Kersten  v.  Milwaukee,  106 
Wis.  200,  81  N.  W.  948,  48  L.  R. 
A.  851. 

Variance  in  benefits.  Where 
the  benefits  to  the  different  lots 
vary,  a  uniform  assessment  will 
be  set  aside.  Frevert  v.  Bayonne, 
63  N.  J.  Lu  202,  42  Atl.  773. 

85.  Kaiser  v.  Weise,  85  Pa. 
366;  Seeley  v.  Pittsburgh,  82  Pa. 
St.  360,  22  Am.  Rep.  760.  But 
see  Franklin  v.  Hancock,  18  Pa. 
Super.  Ct.  398.     See  also,  Conger 


V.  Graham,  11  Ky.  L.  Rep.  12,  and 
Graham  v.  Conger,  85  Ky.  582. 

A  frontage  rule  of  assessment 
which  makes  no  distinction  be- 
tween city  lots  and  farm  lands 
is  violative  of  a  constitutional  pro- 
vision that  "all  taxes  shall  be 
uniform  upon  the  same  class  of 
subjects  within  the  territorial 
limits  of  the  authority  levying  the 
tax."  Keith  v.  Philadelphia,  126 
Pa.  St.  575,  17  AU.  883;  Seeley  v. 
Pittsburgh,  82  Pa.  St.  360,  22  Am. 
Rep.  760.  But  see  Ramsey  County 
V.  Robert  P.  Lewis  Co.,  72  Minn. 
87,  75  N.  W.  108.  42  L.  R.  A. 
639. 

"Sewerage,  sidewalks,  paved  and 
lighted  streets,  fire  protection  and 
other  city  improvements  are  not 
essential  to  the  ordinary  enjoy- 
ment of  farm  lands,  and  to  im- 
pose the  expense  thereof  on  a 
large  frontage  of  such  property 
would  amount  in  many  cases  to 
confiscation."  Keith  v.  Philadel- 
phia, 126  Pa.  575,  581,  17  Atl. 
883. 

86.  Colorado.  Denver  v.  Du- 
mars,  33  Colo.  94,  80  Pac.  114; 
Spalding  v.  Denver,  33  Colo.  17,2, 
80  Pac.  126;  Keese  v.  Denver,  10 
Colo.  112,  15  Pac.  825. 
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§  2091.  Same — each /lot  for  the  improvement  in  front 
of  it. 
Assessments  against  each  lot  abutting  on  the  improve- 
ment for  the  cost  of  the  work  in  front  of  it  have  been 
held  invalid  in  most  states.*''  But  where  the  assessment 
is  apportioned  according  to  the  benefits  accruing  to  each 
of  the  lots,  it  will  not  be  held  void  by  reason  of  the  fact 


Indiana.  Swain  v.  Fulmer,  135 
Ind.  8,  34  N.  E.  639. 

iQwa.  Minneapolis,  etc.  R.  Co. 
V.  Llndqulst^  119  la,  144,  93  N.  W. 
103;  Grrimmell  v.  Des  Moines,  57 
la.  144,  10  N.  W.  330. 

Kentucky.  Barfleld  t.  Gleason, 
111  Ky.  491,  63  S.  W.  984,  23  Ky. 
L.  Rep.  128. 

Missouri.  Prior  v.  Buehl^ 
Constr.  Co.  170  Mo.  439,  71  S.  W. 
205;  St.  Joseph  v.  Farell,  106  Mo. 
^37,  17  S.  W.  497. 

New  York.  People  v.  Buffalo, 
52  N.  Y.  S.  689. 

Contra.  Thomas  v.  Gain,  35 
Mich.  155,  24  Am.  Rep.  535;  New 
Brunswick  Rubber  Co.  v.  New 
Brunswick,  38  N.  J.  L.  190,  20 
Am.   Rep.   380. 

Apportionment  according  to  the 
area  of  tiie  property  -assessed  is 
the  proper  and  most  convenient 
method  of  assessment  for  sewers. 
Denver  v.  Dumars,  33  Colo.  94, 
80  Pac.  114'. 

The  fact  that  assessments  are 
made  according  to  the  number  of 
square  feet  of  the  lots  assessed 
instead  of  their  frontage  is  im- 
material where  all  the  lots  are  of 
the  same  length.  Minneapolis, 
etc.  R.  Co.,  V.  Lindquist,  119  la. 
144,  93  N.  W.  103. 

87.  California.  People  v.  Lynch, 
51  Cal.  15,  21  Am.  Rep.  677. 

Illinois.      Davis    v.    Litchfield, 


145  111.  313,  33  N.  B.  888,  21  L.  R. 
A.  563;  St  John  v.  East  St.  Louis, 
50  111.  92. 

Kentucky.  Conger  v.  Graham, 
11  Ky.  L.  Rep.  12,  11  S.  W.  467; 
Lexington  v.  McQuillan,  9  Dana. 
513,  35  Am.  Dec.  159. 

Michigan.  Motz  v.  Detroit,  18 
Mich.  495;  Woodbridge  v.  Detroit, 
8  Mich.  274,  309. 

Minnesota.  Duluth  v.  Davidson, 
97  Minn.  378,  107  N.  W.  151;  Mor- 
rison V.  St.  Paul,  5  Minn.  108; 
Weller  v.  St.  Paul,  5  Minn.  108. 
■  Missouri.  Neenan  v.  Smith,  50 
Mo.  525,  531;  St.  Louis  v. 
Clemens,  49  Mo.  552,  554. 

New  Jersey.  State  v.  Jersey 
City,  37  N.  J.  L.  128;  State  v.  Jer- 
sey City,  36  N.  J.  L.  188.  See  also 
State  v.  Hudson,  29  N.  J.  L.  104. 

Pennsylvania.  Wilkesbaare  v. 
McDermott,   6  Kulp    (Pa.),  345. 

Texas.  '  Hutcheson  v.  Storrie, 
92  Tex.  685,  51  S.  W.  848,  45  L.  R. 
A.  289,  71  Am.  St.  Rep.  884. 

WasMngton.  New  Whatcom  v. 
Bellingham  Bay  Imp.  Co.,  9  Wash. 
639,  38  Pac.  163;  Seattle  v.  Yes- 
ler,  1  Wash.  Ter.  571. 

United  States.  Norwood  v. 
Baker,  172  U.  S.  269,  19  Sup,  Ct. 
187,  43  L.  Ed.  4'43.  But  see  Weeks 
V.  Milwaukee,  10  Wis.  .242;  War- 
ren v.  Henly,  31  la.  31,  and  Mor- 
rison V.  Hershire,  32  la.  271. 

See  §  2083  ante. 
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that  each  lot  was  assessed  for  the  exact  cost  of  the  work 
in  front  of  it.** 

§  2092,     Same — omission  of  property. 

The  assessment  must  be  apportioned  against  all  the 
lots  benefited  by  the  improvement,  and  not  against  part 
of  them*  only.**  The  determination  as  to  what  property 
shall  be  assessed,  and  what  omitted,  depends  upon  the 
judgment  of  the  authorities  making  the  assessment,  and 
their  judgment  will  usually  stand  unless  impeached  for 
fraud.***  But  where  the  charter  or  statute  requires  the 
assessors  to  make  the  assessment  upon  all  the  owners 
and  occupants  of  lands  withiu  the  portion  of  municipal 
area  designated  by  the  council,  the  assessors  have  no 
authority  to  omit  from  the  assessment  lands  within  the 
limits  of  such  designation.*^  If  it  should  appear  that 
the  amount  of  an  assessment  would  not  have  been  changed 
if  the  property  omitted  had  been  assessed,  the  assess- 
ment will  not  be  disturbed  by  the  court.*  ^ 

88.     Springfield  v.  Sale,  127  111.  erty   abutting  the  Improved   part 

359,  20  N.  E.  86.  of   the   street,   an    assessment   of 

is.    Dyer   v.   Harrison,    63    Cal.  the   whole   cost   against   property 

447;  People  v.  Lynch,  51  Cal.  15,  abutting  on  one  side  of  the  street 

21  Am.   Rep.   677;    Davis    v.    Ne-  is  erroneous.     Drake  v.  Grout,  21 

wark,  54  N.  J.  L.  144,  23  Atl.  276;  Ind.  App.  534,  52  N.  E.  775.     But 

Webber    v.    Lockport,    43    How.  see   McGonigle   v.   Alleghany,    44 

Prac.   (N.  Y.)   368.  Pa.  St.  118. 

One  whose  property  is  assessed  90.    Wright  v.  Chicago,  48  111. 

for  an  Improvement  can  not  put  285. 

his     objection     thereto     on     the  91.    Hassen   v.    Rochester,     6S 

ground  that  other  property  should  N   Y.  516. 

have  been  assessed    which    was  92.    Davis  v.  Newark,  54  N.  J. 

omitted,  but  may  defend  against  L.  144,  23  Atl.  276. 

the     assessment    on    the    ground  Where  it  does  not  appear  that 

that   the   amount   of   the   assess-  the  omission  to  assess  lots  liable 

ment  exceeds   the  value  of  ben-  to   assessment,   with  others,   will 

efits    accruing    to    the    property,  work,  manifest  Injustice  to  those 

Klzer  V.  Winchester,  141  Ind.  694,  assessed,  the  assessment  will  be 

40  N.  E.  265.  upheld.     Pueblo    v.    Robinson,    12 

Where    statute    provides     that  Colo.  593,  21  Pac.  899;   Gilbert  v. 

the   cost  of   street   improvements  New  Haven,   39   Conn.  467. 

shall  be  apportioned  on  the  prop-  One  whose  property  is  assessed 
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§  2093.     Same — deduction  of  damages. 

In  apportioning  an  assessment  for  benefits,  the  amount 
of  damages  resulting  from  the  improvement  to  the  prop- 
erty assessed,  if  any,  should  be  estimated  and  deducted 
from  the  amojint  assessed  against  it.®^  Where  part  of 
a  person's  land  is  taken  for  the  improvement,  damages 
for  the  taking  cannot  be  deducted  from  the  assessment 
of  benefits  accruing  to  that  which  is  not  taken.^* 

§  2094.     Limitation  of  amount  of  assessmen^t. 

The  charter  or  statute  often  restricts  the  assessments 
for  public  improvements  to  a  designated  per  centage  or 
proportion  of  the  value  of  the  property  assessed.®'  Un- 
der such  a  provision  usually  the  improvements  on  a  lot 
are  to  be  considered  with  the  land  in  determining  the 
amount  which  may  be  assessed.*®    And>  under  such  pro- 


for  the  exact  amount  for  which  it 
is  liable  under  the  estimate  can 
not  assert  that  other  property 
liable  to  assessment  has  not  been 
assessed.  Balfe  v.  Bell,  40  Ind^ 
337. 

93.  Baltimore  v.  Smith  & 
Sch-wurtz  Brick  Co.^  80  Md.  458, 
31  Atl.  423;  In  re  Oraton  &t.,  9 
N.  J.  L.  346;  In  re  Fourth  Ave., 
3  "Wend.  (N.  Y.)  452;  Canal  Bank 
V.  Albany,  9  Wend.  (N.  Y.)  244. 

94.  Ryerson  v.  Passaic,  40  N. 
J.  L.  118;  Hoboken  L.  &  Imp.  po. 
V.  Marvin,  51  N.  J.  L.  285,  17  Atl. 
158;  King  v.  Marvin,  51  N.  J.  L. 
298,  17  Atl.  162. 

Damages  to  property  resulting 
from  a  change  of  street  grade 
will  not  change  the  liability  of 
the  property  on  a  special  tax  bill 
for  paving  such  street.  Lohrum 
V.  Eyerman,   5  Mo.  App.  481. 

95.  Michigan.  Nowlen  v.  Ben- 
ton Harbor,  134  Mich.  401,  96  N. 
W.  450,  10  Det.  Leg.  N.  497. 


Missouri.  Mound  City  Constr. 
Co.  V.  Macgurn,  97  Mo.  App.  403, 
71   S.  W.  460. 

New  YorTc.  Re  New  York,  162 
N.  Y.  658,  57  N.  E.  1117;  Re  Whit- 
lock  Ave.,  64  N.  Y.  S.  717,  51  App. 
Div.  436. 

Ohio.  Pretzinger  v.  Sunder- 
land, 63  Ohio  St.  132,  57  N.  E. 
1097;  Birdseye  v.  Clyde,  61  Ohio 
St.    27,   55  N.   E.  169. 

Washington.  Ferry  v.  Tacoma, 
34  Wash.  652,  76  Pac.  277. 

Where  petitioning  property 
owners  bind  themselves  to  pay 
the  excess,  such  statute  does  not 
apply.  Doppes  v.  Cincinnati,  16 
Ohio  Cir.  Ct.  R.  183,  8  O.  C.  D. 
786. 

96.  Mound  City  Constr.  Co.  v. 
Macgurn,  97  Mo.  App.  403,  71  S. 
W.  460;  Findlay  v.  Frey,  51  Ohio 
St.  390,  38  N.  B.  114. 

Statute  limiting  the  charge 
that  could  be  made  against  prop- 
erty   or    the    owner     thereof    for 
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vision  the  municipality  cannot  make  the  improvement  by 
piecemeal  so  that  the  whole  will  exceed  the  legal  limit.®'^ 
If  an  assessment  is  greater  than  the  limit  so  prescribed, 
it  has  been  held,  the  court  will  compel  the  municipality 
to  make  a  new  assessment.^* 

If  the  statute  or  charter  requires  an  estimate  of  the 
cost  and  expense  of  the  work  to  be  certified  to  the  mu- 
nicipal council  or  other  body  or  board,  a  compliance 
therewith  is  necessary  to  a  valid  assessment.®®  The  fact 
that  the  cost  of  the  improvement  exceeds  the  prelimi- 
nary estimate  is  not  fatal  to  the  assessment  unless  made 
so  by  charter  or  statute.^  But  an  assessment  in  excess 
of  the  final  approved  estimate  is  invalid.^  And  should  the 


street  Improvements  to  one-half 
the  value  of  the  ground,  held  to 
contemplate  the  value  of  the  land 
at  the  time  of  the  completion  of 
the  work.  Conner  v.  Clark,  15  Ky. 
L.  Rep.  126. 

S7.  Neff  V.  Covington  S.  &  S. 
Co.,  108  Ky.  457,  21  Ky.  L.  Rep. 
1454,  55  S.  W.  697,  56  S.  W.  723. 
See  Kreling  t.  MuUer,  86  Cal.  465, 
25  Pac.  10. 

98.  Corliss  v.  Highland  Park, 
132  Mich.  152,  93  N.  W.  254. 

The  cost  of  public  improve- 
ments which  are  primarily  for  the  , 
public  welfare  and  only  incident- 
ally for  the  benefit  of  the  land 
owner,  can  be  assessed  upon  the 
property  only  to  the  extent  of  the 
special  benefits  accruing  to  the 
property.  Duoghten  v.  Camden,  72 
N.  J.  L.  451,  63  Atl.  170,  3  L,.  R.  A. 
(N.  S.)  817,  111  Am.  St.  Rep. 
680;  Agnes  v.  Newark,  37  N.  J.  L. 
415,  18  Am.  Rep.  729. 

But  where  the  improvement  is 

primarily  for  the  benefit  of  the 

property   owner   the   municipality 

may  charge  the  actual  cost  on.  the 

5  McQ.   10 


property,  even  though  it  exceeds 
the   value   of   benefits.     Agnes   v. 
Newark,  37  N.  J.  L.  415;  Doughten 
V.   Camden,    71   N.   J.   L.   426,    59 
Atl.  16. 

99.  Ware  v.  Jerseyville,  158 
111.  234,  41  N.  B.  736;  McChesney 
V.  Chicago,  152  111.  543,  38  N.  B. 
767;  Klein  v.  Nugent  Gravel  Co., 
162  Ind.  509,  70  N.  B.  801;  New 
Albany  Gas  Light  &  Coke  Co.  v. 
Crumbo,  10  Ind.  App.  360,  37  N. 
B.  1062;  Duffy  v.  Saginaw,  106 
Mich.  335,  64  N.  W.  581;  Re  Cam- 
eron,  50  N.  Y.   502. 

The  amount  of  the  assessment 
must  be  ascertained  in  the  man- 
ner provided  by  statute.  Topeka 
V.   Gage,   44  Kan.   87,   24  Pac.  82. 

1.  Auditor  General  v.  Chase, 
132  Mich.  630,  94  N.  W.  178;  State 
V.  Guttenberg,  38  N.  J.  L.  419; 
Re  Board  of  Street  Opening  and 
Improvement,  20  N.  Y.  S.  563, 
65  Hun,  625;  Dodsworth  v.  Cincin- 
nati, 18  Ohio  Cir.  Ct.  R.  288,  10 
O.   C.   D.   177. 

2.  Payne  v.  South  Springfield, 
161  111.  285,  44  N.  E.  105. 
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cost  of  the  whole  work  be  less  than  the  final  estimate, 
the  assessment  will  be  reduced  accordingly.^ 

If  parts  of  the  assessments  are  valid  and  parts  in- 
valid and  the  illegal  are  separable  from  the  rest,  they 
may  be  stricken  out  and  the  valid  part  may  be  enforced.* 
However,  if  the  legal  and  illegal  items  are  so  blended 
that  they  cannot  be  separated,  the  whole  assessment  will 
be  set  aside.^ 

§  2095.     Same — costs  and^  expenses  included. 

' '  Expenses  incidental  to  the  improvement, ' '  in  the  lan- 
guage of  some  charters  and  statutes,  oiay  be  included  in 
the  assessment  of  benefits,  as  expense  for  grading  a 
street,  expense  of  laying  a  gutter,  cost  of  improving  in- 
tersecting streets,®  surveyors'  fees,''  the  necessary  cost 


3.  Mayer  t.  New  York,  101  N. 
Y.  284,  i  N.  B.  386;  Re  Upson,  89 
N.  Y.  67.  See  Re  Livingston,  4 
N.  Y.  S.  56,  51  Hun,  640. 

4.  McDonald  v.  Mezes,  107  Cal. 
492,  40  Pac.  808;  Dyer  v.  Scal- 
mlnini,  69  Cal.  637,  11  Pac.  327; 
Brennan  v.  Buffalo,  162  N.  Y.  491, 
57  N.  E.  81;  Re  Pelton,  85  N.  Y. 
651;  Re  Merriam,  84  N.  Y.  59  G; 
Cincinnati  v.  Anchor  White  Lead 
Co.,  44  Ohio  St.  243,  7  N.  E.  11; 
Mason  v.  Sioux  Falls,  2  S.  D. 
640,  51  N.  W.  770,  39  Am.  St  Rep. 
802. 

5.  Ryan  v.  Altschul,  103  Cal. 
174,  37  Pac.  339;  Partridge  v.  Lu- 
cas, 99  Cal.  519,  33  Pac.  1082; 
Donnelly  v.  Howard,  60  Cal.  291; 
Dyer  v.  Chase,  52  Cal.  440;  Cratty 
V.  Chicago,  217  lU.  453,  75  N.  B. 
343;  State  v.  Plainfield,  38  N.  .T. 
L.  93;  yolmsbee  v.  Amsterdam,  142 
N.  Y.  118,  36  N.  E.  821;  Squire  v. 
Cartwright,  22  N.  Y.  S.  899,  67 
Hun,  218,  51  N.  Y.  St.  Rep.  356; 
People  V.  Yonkers,  39  Barb.  (N. 
Y.)    266. 

Where  the  assessment  on  a  lot 


is.  by  mistake,  made  for  more  than 
its  proportionate  share,  and  might 
be  corrected  on  appeal,  the  failure 
to  take  an  appeal  operates  as  a 
waiver  of  the  error.  Dowling  v. 
Conniff,  103  Cal.  75,  36  Pac.  10S4. 

6.  Butler  v.  Tolelo,  5  Ohio  St. 
225,  232,  holding  that  interest  on 
outstanding  orders  may  be  in- 
cluded. 

The  expense  of  grading  a  street 
preparatory  to  paving  may  be  in- 
cluded in  the  assessment  for  pav- 
ing. ^  Dashiejl  v.  Baltimore,  45  Md. 
615;  State  v.  Elizabeth,  30  N.  J. 
L.  365,  affd  In  31  N.  J.  L.  547. 

The  laying  of  a  gutter  when 
necessarily  incident  to  the  con- 
struction of  a  sidewalk  may  be 
included  in  the  assessment  for  the 
sidewalk.  Robins  v.  New  Bruns- 
wick,  44    N.   J.   L.   116. 

Cost  of  Improving  Intersecting 
streets  and  alleys  In  constructing 
streets.  Lewis  v.  Seattle,  28  Wash. 
639,  69  Pac.  393. 

7.  Re  Petition  of  Johnson,  103  N. 
Y.  260,  8  N.  E.  399;  Porter  v.  Pur- 
dy,  29  N.  Y.  106,  86  Am.  Dec.  283. 
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and  expenses  of  making  the  assessment,*  compensation 
made  by  the  municipality  for  land  taken  for  the  im- 
provement,® money  paid  for  consequential  damages,^^ 
cost  of  engineering  and  superintending  the  work  of  the 
improvement,^^  the  cost  of  advertising,^^  and  the  cost  of 
collecting  the  assessment."  , 

The  legislature  may  authorize  assessments  to  include 
interest.^*  But  unless  the  statute  authorizing  the  im- 
provement allows  interest  to  be  charged  in  assessments, 
none  can  be  charged.^*" 

§  2096.     Same — ^what  may  not  be  included. 

If  the  statute  or  charter  requires  payment  out  of  the 
general  fund,  of  course  the  cost  of  making  and  collect- 
ing the  assessment  cannot  be  included  therein.^'     Nor 


8.  Re  Tappaa,  54  Barb.  (N. 
Y.)  225,  36  How.  Prac.  390;  Por- 
ter V.  Purdy,  29  N.  Y.  106,  86  Am. 
Dec.  283. 

See  §  2096  post. 

9.  Fairchhd  t.  St.  Paul,  46 
Minn.  540.  49  N.  W.  325. 

10.  Kelly  V.  Minneapolis,  57 
Minn.  294,  59  N.  W.  304,  26  L.  R. 
A.  92,  47  Am.  St.  Rep.  605;  Mat- 
ter of  Miller,  3  N.  Y.  St.  337,  41 
Hun,  645. 

11.  Gibson  v.  Chicago^  22  111. 
566;  Cuming  v.  Grand  Rapids,  46 
Mich.  150,  9  N.  W.  141. 

Contra,  Smith  v.  Portland,  25 
Ore.  297,  35  Pac.  665. 

12.  Beniteau  v.  Detroit,  41 
Mich.  116,  1  N.  W.  899;  Cuming 
V.  Grand  Rapids,  46  Mich.  150,  9 
N.  W.  141. 

13.  Gibson  v.  Chicago,  22  111. 
666. 

But  see  §  2096  post  and  cases 
cited  there. 

14.  Re  East  One  Hundred  and 
Fifty  Eight  St.,  80  N.  Y.  S.  594,  39 
Misc.  Rep.  598, 


See  Butler  v.  Toledo,  5  Ohio  St. 
225,  232. 

15.  Haskell  v.  Bartlett,  34'  CaL 
281. 

An  assessment  which  Includes 
interest  on  non  interest  bearing 
vouchers  issued  to  pay  for  public 
work,  is  wholly  void.  Cratty  v. 
Chicago,  217  111.  453,  75  N.  E.  343. 

Where  the  city  pays  for  the 
improvements  when  made,  a  sub- 
sequent assessment  to  reimburse 
the  city  may  be  made  to  bear  in- 
terest, without  statutory  author- 
ity. Galveston  v.  Heard,  54  Tex. 
420. 

16.  McChesney  v.  Chicago,  201 
111.  344,  66  N.  B.  217;  Gage  v.  Chi- 
cago, 196  111.  512,  63  N.  B.  1031; 
Kerfoot  v.  Chicago,  195  111.  229,  63 
N.  E.  101;  Gage  v.  Chicago,  195 
111.  490,  63  N.  E.  184;  Higman  v. 
Sioux  City,  129  la.  291,  105  N.  W. 
524.  See  also  Spangler  v.  Clevo- 
land,  35  Ohio  St.  469. 

Contra.  Gibson  v.  Chicago,  23 
m.  566. 
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can  the  costs  and  expense  of  an  unsuccessful  proceeding 
to  open  a  street  be  included  in  the  expense  of  a  subse- 
quent proceeding.^''  Nor  can  an  assessment  exceed  the 
maximum  price  fixed  by  the  petition  of  property  holders 
as  the  cost  of  the  improvement.^*  It  has  also  been  held 
that  the  cost  of  the  services'  of  an  overseer  to  superin- 
tend the  construction  of  the  work/®  the  time  and  services 
of  the  city  engineer,  necessarily  given  to  the  work,***  at- 
torneys' fees  and  expenses  incurred  in  unsuccessfully  de- 
fending an  action  for  negligence  in  the  construction  of 
the  work,*^  sums  paid  out  as  damages  for  change  of 
street  grade,^^  damages  for  negligence,  contingent  on  the 
disposition  of  a  suit,^^  an  amount  paid  the  contractor 
in  excess  of  his  bid,''*  or  the  cost  of  filling  up  sunken  lots 
which  constitute  the  great  bulk  of  the  work  in  construct- 
ing drains  ^'  cannot  be  included  in  the  assessment. 

§  2097.     Confirmation,    correction,    revision    or    setting 
aside  of  assessment. 

Confirmation  is  the  final  act  necessary  to  constitute 
the  assessment.^®    Appeal  to  prescribed  courts  from  the 

17.  Re  Locust  Ave.,  185  N.  Y.  L.  378.  See  also  Smith  v.  Port- 
115.  77  N.  E.  1012.  land,  25  Qre.  297,  35  Pac.  665. 

18.  Barber  Asphalt  Pay.  Co.  25.  Re  Van  Buren,  55  How.  Pr. 
V.  Watt,  51  La.  Ann.  1345,  26  So.  513,  17  Hun,  527. 

70.  26.     Chicago  and  Erie  R.  R.  Co. 

19.  Smith  V.  Portland,  25  Ore.  v.  Huntington,  149  Ind.  518,  49 
297,  35  Pac.  665.  N.  E.  379. 

Contra.     Gibson  v.  Chicago,  22  Confirmation  to  be  within  the 

111.  566;  Cuming  v.  Grand  Rapids,  time  prescribed.     State  ex  rel.  v. 

46  Mich.  159,  9  N.  W.  141.  District  Court,  75  Minn.  292,  297, 

20.  Re    Fifth    Ave.     Sewer,     4  77  N.  W.  968. 

Brewst.   (Pa.)   364'.  A  valid  assessment  report    is   a 

21.  De  Witt  V.  Rutherford,  57  pre-requislte  to  'a  valid  judgment 
N.  J.  L.  619,  31  Atl.  228.  confirming     an     assessment.     Ad- 

22.  Goodrich  v.  Omaha,  10  cock  v.  Chicago,  160  111.  611,  43  N. 
Neb.  98,  4  N.  W.  424;  McGlynn  v.  E  589;  Moore  v.  Mattoon,  163  111. 
Toledo,  22  Ohio  Cir.  Ct.  34,  12  622,  45  N.  E.  667;  Markley  v.  Chi- 
O.  C.  D.  15.  cago,  170  111.  358,  48    N.  E.  952; 

23.  Gurnee  v.  City,  40  111.  165.  Phelps  v.  Mattoon,  177  111.  169,  52 

24.  State  v.  Hoboken,  36  N.  J.  N.  E.  288. 
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order  of  the  municipal  cotincil  or  board  confirming  an 
assessment  is  usually  provided  by  statute,  or  charter,^'' 
and  the  nature  and  extent  of  the  relief  that  may  be, 
granted  is  likewise  regulated.^*    In  such  proceedings  it 


27.  state  ex  rel.  v.  District 
Court,  75  Minn.  292,  77  N.  W. 
968. 

The  omission  of  the  signature 
of  one  of  the  commissioners  from 
the  assessment  roll  does  not  affect 
the  jurisdiction  of  the  court  to 
render  judgment  confirming  the 
assessment.  Larson  v.  People, 
170  111.  93,  48  N.  E.  443. 

Irregularities  In  proceedings  to 
confirm  an  assessment  which  do 
not  render  the  proceedings  void 
but  only  voidable,  will  not  au- 
thorize a  court  of  equity  to  set 
aside  the  assessment.  Patterson 
V.  New  York,  1  Paige  (N.  Y.) 
114.  See  Astor  v.  New  York,  37 
N.  Y.  Super.  Ct.  (5  J.  &  S.)  539, 
580. 

Faiilure  to  object  to  the  confir- 
mation of  the  assessment  will 
preclude  a  property  owner  from 
objecting  to  an  application  for 
Judgment.  Le  Moyne  v.  West 
Chicago  Park  Comrs.,  116  111.  41, 
4  N.  E.  498,  6  N.  B.  48. 

28.  Applicatioi^  of  the  Mayor 
of  New  Orleans,  etc.,  4  Rob.  (La.) 
357. 

Relief.  Under  some  statutes 
the  report  of  the  commissioners 
must  6e  approved  or  rejected  in 
toto,  and  can  not  be  amended  by 
the  court.  Application  of  the 
Mayor  of  New  Orleans,  etc.,  4 
Rob.  (La.)  357. 

In  Illinois,  the  court  is  em- 
powered by  statute  to  modify, 
alter,   change,    amend   or   confirm 


any  assessment  returned  to  it  by 
the  commissioners  (Berdel  v.  Chi- 
cago, 217  lU.  429,  75  N.  E.  386; 
Connecticut  Mut.  Life  Ins.  Co.  v. 
Chicago,  217  111.  352,  75  N.  E.  365; 
Johnson  v.  People,  177  111.  64,  52 
N.  E.  308;  Jones  v.  Lake  View, 
151  111.  663,  38  N.  E.  688;  Morri- 
son V.  Chicago,  142  111.  660,  32  N. 
E.  172;  Springfield  v.  Green,  120 
111.  269,  11  N.  E.  261)  or  to  cause 
it  to  be  re-cast  by  the  same  com- 
.  missioners  whenever  it  shall  be 
necessary  for  the  attainment  of 
justice.  Springfield  v.  Green,  120 
111.  269^  11  N.  E.  261;  Jones-  v. 
Lake  View,  151  111.  663,  38  N.  E. 
688;  Browning  v.  Chicago,  155  111. 
314,  40  N.  E.  565. 

Failure  of  the  county  court  to 
set  aside  or  re-cast  an  assessment 
after  sustaining  the  objections  of 
property  owners  that  property 
benefited  was  not  assessed,  is  not 
ground  for  review  or  annulment 
of  the  confirmation  by  the  su- 
preme court  in  a  collateral  pro- 
ceeding. Johnson  v.  People,  177 
111.  64,  52  N.  E.  308. 

The  court  cannot  permit  sub- 
stantial changes  to  be  made  in 
the  assessment  roll  without  enter- 
ing an  order  of  record  modifying 
or  changing  such  roll.  Morrison 
V.  Chicago,  142  111.  660,  32  N.  E. 
172. 

The  (pourt  can  modify,  alter, 
change  or  annul  an  assessment 
only  upon  competent  and  suffi- 
cient   evidence    showing    the    as- 
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has  been  said  that  the  only  question  objectors  can  be  in- 
terested in  is  whether  their  property  was  assessed  more 
or  less  than  it  was  benefited,  or  more  or  less  than  its 
proportionate  share  of  the  total  cost  pf  the  improve- 
ment.^' The  question  as  to  what  benefit  the  improve- 
ment would  confer  upon  the  public,  it  has  been  held  in 
Illinois,  cannot  be  inquired  into  in  proceedings  to  con- 
firm the  assessment.*"  So  questions  as  to  the  legality 
of  the  organization  of  the  board  of  local  improvement, 
or  as  to  its  membership,  it  has  been  held  in  the  same 
state,  cannot  be  raised.^  ^ 

In  such  proceedings  in  some  jurisdictions  it  is  the  duty 
of  the  court  to  hear  evidence  and  determine  whether  the 
assessment  is  excessive,  and  if  so,  to  reduce  it  accord- 
ingly or  order  a  new  assessment.*^  By  virtue  of  stat- 
utory power  to  modify,  change,  alter  or  annul  the  assess- 
ment a  court  order  that  a  certain  per  centum  of  the  assess- 
ment shall  be  deducted  from  the  amount  assessed  against 
the  property  and  made  a  general  charge  against  the  mu- 
nicipality will  not  render  the  confirmation  of  the  assess- 
ment illegal.**  And  the  court  may,  it  has  been  held,  re- 
cast;  the  assessment  so  as  to  include  property  benefited 
which  was  omitted  from  the  assessment.**    But  the  court 

sessment  to  have  been  improperly  32.    State  v.  District  Court,  68 

made.     De  Koven  v.  Lake  View,  Minn.  147,  70  N.  W.  1088. 

131  111.. 541,  23  N.  B.  240.  The    court    Is    not    limited    to 

29.  Jones  v.  Lake  View,  151  considering  whether  tUe  acting 
111.  663,  38  N.  B.  688;  De  Koven  v.  board  exercised  its  judgment  and 
Lake  View,  131  111.  541,  23  N.  E.  whetBer  there  was  fraud  or  de- 
240.  monstrable  mistake  of  fact  In  the 

30.  Fagan  v.  Chicago,  84  111.  assessment,  but  it  hears  evidence, 
227;  Leitch  v.  La  Grange,  138  111.  ^^d  confirms,  or  corrects  or  re- 
291,  27  N,  B.  917.  See  Power  v.  vises  the  assessment  as  the  evl- 
Detroit,  139  Mich.  30,  102  N.  W.  dence  may  require.  State  v.  En- 
288.  sign,  55  Minn.  278,  56  N.  W.  1006. 

31.  Heiple  v.  Washington,  219  33.  Re  Pike  Street,  42  Wash. 
111.   604,    76   N.   E.   854;    Betts   v.  551,  85  Pac.  45. 

Naperville,  214   111.  380,  73  N.  B.  34.     Johnson  v.  Peonle.  177  111. 

752.  64,   52   N.   E.   308. 
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cannot  change  the  number  of  installments  in  which  the 
assessment  has  been  divided  by  ordinance;^'  nor  the 
amount  which  the  municipality  is  to  pay  as  its  propor- 
tion of  the  assessment  as  shown  by  the  assessment  roll.®* 
The  court  may  make  a  correction  of  the  apportionment  of 
the  assessment  under  a  prayer  for  general  relief.®'' 

The  statutes  of  Illinois  provide  that  all  the  objections 
to  an  assessment  shall  be  tried  as  one  case  by  one  and 
the  same  jury,  and  do  not  allow  a  separate  trial  to  each 
objector.** 

Statutes  or  charters  usually  provide  for  the  correc- 
tion of  erroneous  or  invalid  special  assessments  by 
the  municipal  council,*'   or  other  municipal  board   or 


But  see,  Allen  v.  Chicago,  176 
111.  113,  52  N.  E.  33,  In  which  the 
court  said,  "Where  property  is 
omitted  from  an  assessment,  •  *  • 
the  presumption  will  be  that  the 
commissioner  had  some  good  rea- 
son for  such  omission,  arising  out 
of  the  nature,  character  and  situa- 
tion of  the  property,  and  not  that 
they  acted  negligently  or  Improp- 
erly, *  •  *.  Unless  the  commis- 
sioners acted  so  negligently  and 
Improperly  in  spreading  ^he  as- 
sessment that.  In  effect,  their  acts 
were  fraudulent,  the  assessment 
will  not  be  re-cast." 

35.  Phelps  V.  Mattoon,  177  111. 
169,  52  N.  B.  288;  Michael  v. 
Mattoon,  172  111.  394,  50  N.  B. 
155. 

36.  Jacksonville  v.  Hamill,  178 
111.  235,  52  N.  E.  949. 

37.  Louisville  v.  Selvage,  106 
Ky.  730,  51  S.  W.  447,  21  Ky.  L. 
Rep.  349,  52  S.  W.  809. 

38.  Fagan  v.  Chicago,  84  111. 
227. 

39.  California.  California  Imp. 
Co.  y.  Moran,  128  Cal.  373,  60  Pac. 
969. 


Indiana.  Adams  y.  Shelbyville, 
154  Ind.  467,  57  N.  E.  114,  49  L. 
R.  A.  797,  77  Am.  St.  Rep.  484; 
Chicago,  etc.  R.  Co.  v.  Huntington, 
149  Ind.  518,  49  N.  E.  379;  Spring 
Steel  Fence  &  Wire  Co.  v.  Ander- 
son, 32  Ind.  App.  138,  69  N.  E. 
404;  Becker  v.  Baltimore  &  0.  S. 
R.  R.  Co.,  17  Ind.  App.  324,  46  N. 
E.  685. 

Michigan.  Auditor  Greneral  v. 
Hoffman,  132  Mich.  198,  93  N.  W. 
259;  White  v.  Saginaw,  67  Mich. 
33,  34  N.  W.  255. 

Nebraskd.  Wales  v.  Warren,  66 
Neb.  455,  92  N.  W.  590;  Medland 
V.  Linton,  60  ISfeb.  249,  82  N.  W. 
866. 

New  Jersey.  Butler  v.  Montclair, 
67  N.  J.  L.   426,   51  Atl.   494. 

Power  to  "remedy  and  correct 
any  error  or  Informality  in  the 
proceedings"  for  assessment  does 
not  authorize  the  council  to  alter, 
amend,  modify  or  correct  any 
proceeding  previously  taken,  on 
which  its  Jurisdiction  to  act  de- 
pended, so  as  to  confer  a  jurisdic- 
tion which  It  failed  to  acquire 
by    such    proceeding.      California 
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body,*°   or   by   some   court   therein   designated.*^ 

§  2098.     Same — nature  of  proceedings^notice. 

It  is  usually  provided  by  statute  or  charter  that  notice 
of  proceedings  to  confirm  a  special  assessment  shall  be 
given  to  interested  property  owners.*-  And  when  so  re- 
quired the  giving  of  such  nolice  is  jurisdictional,*^  not- 
withstanding a  notice  of  the  assessment  had  been  given 
at  a  prior  stage  of  the  proceedings.**     The  nature  and 


Improvement   Co.    t.    Moran,    128 
Cal.  373,  60  Pac.  969. 

Nor  can  it  assess  property  not 
reported  assessed  on  the  assess- 
ment roll.  Spring  Steel  Fence  & 
Wire  Co.  v.  Anderson,  32  Ind.  App. 
138,  69  N.  E.  404.  Contra,  Sands 
V.  Hatfield,  7  Ind.  App.  357,  34 
N.  B.  654. 

40.  Philadelphia,  etc.  R.  Co.  v. 
Shipley,  72  Md.  88,  19  Atl.  1; 
Matter  of  Deering,  14  Daly  (N. 
Y.),  89;  Richards  v.  Low,  77  N. 
T.  S.  1102,  38  Misc.  Rep.  500.    , 

Town  trustees.  Becker  v.  Bal- 
timore |&  0.  S.  W.  R.  Co.,  17  Ind. 
App.   324,  46  N.  E.  685. 

Board  of  public  works.  Park 
Assessments.  State  v.  District 
Court,  75  Minn.  292,  77  N.  W. 
968. 

The  board  of  estimate  and  ap- 
portionment of  the  City  of  New 
York  cannot  revise  or  reverse  a 
determination  'of  its  own  respect- 
ing the  apportionment  of  an  as- 
sessment. Richards  v.  I»w,  77  N. 
Y.  S.  1102,  38  Misc.  Rep.  500. 

41.  Gage  v.  Chicago,  195  111. 
490,  63  N.  B.  184;  Shurtleft  v. 
Chicago,  190  111.  473,  60  N.  E. 
870;  Middaugh  v.  Chicago,  187  111. 
230,  58  N.  E.  459;  Leitch  v.  Peo- 
ple, 183  111.  569,  56  N.  E.  127; 
Bliss  V.  Chicago,  156  111.   584,  41 


N.  E.  160;  Browning  v.  Chicago, 
155  111.  314,  40  N.  B.  565;  Mc- 
Carter  v.  Newark,  52  N.  J.  L.  341, 
19  Atl.  782;  Striker  v.  Kelly,  7 
Hill  (N.  Y.),  9;  Matter  of  Broad- 
way, 61  Barb.  (N.  Y.)  483;  Lin- 
coln V.  Birdsboro,  7  Pa.  Co.  Ct. 
539. 

42.  White  v.  Chicago,  188  111. 
392,  58  N.  E.  917;  Boynton  v. 
People,  155  111.  66,  39  N.  E.  622; 
McChesney  v.  People,  148  111.  221, 
35  N.  E.  739;  Brown  v.  Chicago, 
117  111.  21,  7  N.  E.  108;  Spring 
Steel  Fence  &  Wire  Co.  v.  Ander- 
son, 32  Ind.  App.  138,  69  N.  B. 
404;  Re  Municipality  No.  1,  8  La. 
Ann.  377;  Auditor  General  v. 
Hoffman,  132  Mich.  198,  93  N.  W. 
259,  holding  that  the  question  of 
notice  belongs  to  the  legislative 
and  not  the  judicial   department. 

43.  Medland  v.  Linton,  60  Neb. 
249,  259,  82  N.  W.  'S66;  Hutchin- 
son V.  Omaha,  52  Neb.  345,  72  N. 
W.  218;  Beach  v.  Jersey  City,  71 
N.  J.  L.  87,  58  Atl.  81;  State  v. 
Seattle,  42  Wash.  370,  85  Pac.  11; 
Wilson  V.  Seattle,  2  Wash.  543,  27 
Pac.  474. 

44.  Stete  V.  Seattle,  42  Wash. 
370,  374,  85  Pac.  11,  holding  that 
"It  is  essential  that  notice  he 
given  at  that  stage  of  the  pro- 
ceedings the  law  directs  it  shall 
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method  of  giving  the  notice,  -when  prescribed  by  law 
must  be  strictly  pursued  in  order  to  give  the  court  juris- 
diction.*"* But  the  notice  may  be  waived,  as  by  appear- 
ing to  object  to  the  confirmation.*®     Publication  of  no- 


be  given,  and  if  more  tlian  one 
is  provided  for,  more  than  one 
must  be  given."  Davidson  v. 
New  Orleans,  96  U.  S.  97,  24  L. 
Ed.  616;  Garvin  v.  Daussman,  114 
Ind.  429,  16  N.  E.  826,  5  Am.  St. 
Eep.  637;  Steuart  v.  Palmer,  74 
N.  Y.  180,  30  Am.  Rep.  289; 
Haisch  v.  Steattle,  10  Wash.  435, 
38  Pac.  1131;  Buckley  v.  Tacoma, 
9  Wash.  253,  37  Pac.  441. 

45.  Yaggy  v.  Chicago,  194  111. 
88,  62  N.  E.  316;  Kearney  v.  Chi- 
cago, 163  111.  293,  45  N.  B.  224; 
Sewall  V.  St.  Paul,  20  Minn.  511. 

"Like  every  notice  of  this  char- 
acter the  statutory  requirements 
as  to  what  it  shall  contain,  and 
how  it  shall  be  given,  must  be 
scrupulously  observed."  Flint  v. 
Webb,  25  Minn.  93,  99,  holding  no- 
tice insufficient. 

A  notice  signed  by  only  two  of 
the  three  commissioners  is  insuffi- 
cient to  give  the  court  jurisdic- 
tion  to  confirm  an  assessment. 
Boynton  v.  People,  155  111.  66,  39 
N.  E.  622. 

Where  party  dies  after  having 
been  properly  notified  of  proceed- 
ings to  confirm  an  assessment  his 
executors  are  not  entitled  to  no- 
tice of  the  proceedings.  Re  Lex- 
ington Ave.,  17  N.  Y.  S.  870,  63 
Hun,  629. 

In  Illinois,  notice  by  mailing, 
posting  and  publication  are  all  es- 
sential to  the  jurisdiction  of  tfye 
touTt  to  render  a  judgment  of 
confirmation.  McChesney  v.  Peo- 
ple,   145    111.    614,   M    N.   E.    431; 


Larson  v.  People,  170  111.  93,  48 
N.  E.  443. 

Sufllciency  of  notice.  Lyman 
V.  Plummer,  75  la.  353;  Macklot 
V.  Davenport,  17  la.  379;  Ottawa 
V.  Macy,  20  111.  413;  State  v. 
Bayonne,  52  N.  J.  L.  503. 

The  affidavit  of  mailing  notices 
may  be  amended  to  show  what 
was  really  done  in  the  way  of 
service  upon  due  notice  to  the 
parties  interested,  where  the 
rights  of  third  parties  have  not 
intervened.  Hinkle  v.  Mattoon, 
170  111.  316,  48  N.  E.  908.. 

The  affidavit  of  notice  must 
show  that  notice  was  given  to 
each  person  entitled  thereto  by 
statute  or  the  court  will  have  no 
jurisdiction  to  conform  the  as- 
sessment. Murphy  v.  Peoria,  119 
111.  509,  9  N.  E.  895. 

Time  of  publication.  A  statute 
requiring  notice  of  proceedings  to 
confirm  a  special  assessment  to 
be  published  "at  least  ten  days" 
before  the  application  for  con- 
firmation, requires  the  notice  to 
be  published  but  once,  ten  days 
before  the  application,  and  not 
on  ten  successive  days.  Aldis  v. 
South  Park  Com'rs,  171  111.  424, 
49  N.  E.  565. 

46.  Appearing  for  the  purpose 
of  making  objections  to  the  con- 
firmation, is  a  waiver  of  defects 
In  the  notice.  Hintze  v.  Elgin, 
186  111.  251,  57  N.  B.  856;  Walters 
V.  Lake,  129  111.  23,  21  N.  E.  556; 
Rich  V.  Chicago,  152  111.  18,  38  N. 
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tice  must  be  proved  under  oath,  as  other  facts  are 
proved.*^ 

§  2099.     Same — by  court — ^petition  or  application. 

The  petition  or  application  for  the  confirmation  of  a 
special  assessment,  when  required,  it  is  generally  held, 


E.  255;  Gregory  v.  Ann  Arbor  127 
Mich.  454,  86  N.  W.  1013. 

The  filing  of  general  objections 
to  a  petition  for  the  confirmation 
of  a  special  assessment  is  re- 
garded as  a  waiver  of  the  right  to 
object  to  the  suflB-ciency  of  the 
notice  of  the  pendency  of  the  pro- 
ceedings. Bradford  v.  Pontiac, , 
165  111.  612,  46  N.  E.  794;  White 
V.  Alton,  149  111.  626,  37  N.  E.  96; 
Nioholes  v.  People,  165  Ul.  502,  46 
N.  E.  237;  Porter  v.  Chicago,  176 
111.  605,  52  N.  E.  318;  Hintze  v. 
Elgin,  186  111.  251,  57  N.  E.  856; 
Gage  V.  Chicago,  216  111.  107,  74  N. 
E.  726;  Hinkle  v.  Mattoon,  170  111. 
316,  48  N.  E.  908. 

47.  Re  Municipality  No.  1,  8 
La.  Ann.  377. 

Proof  of  publication  or  such  no- 
tice may  be  made  by  parol, 
though  statute  permits  proof  by 
the  certificate  of  the  publisher. 
Lingle  v.  Chicago,  172  111.  170,  50 
N.  E.  192. 

A  publisher's  certificate  stating 
that  notice  was  published  on  ftve 
successive  days  is  prima  facie  ev- 
idence that  it  was  so  published 
when  the  first  and  l^st  days  are 
given,  though  more  than  five  days 
elapse  between ,  the  first  and  last 
day  given.  Perry  v.  People,  155 
111.  307,  40  N.  B.  468. 

Where  the  certificate  of  publi- 
pation  of  the  notice  of  confirma- 


tion states  the  notice  was  pub- 
lished "five  times"  instead  of  "on 
Ave  successive  days"  as  required 
by  statute,  and  the  judgment  con- 
firming the  assessment  was  ren- 
dered by  default,  an  application 
for  a  judgment  of  sale  will  be  de- 
nied. Chandler  v.  People,  161  111. 
41,  43  N.  E.  590. 

Certificate  of  publication  of  no- 
tice of  application  to  confirm  an 
assessment  must  .show  the  date 
of  the  last  paper  in  which  it  was 
inserted.  Hemingway  t.  Chicago, 
60  111.  324;  Beygeh  v.  Chicago,  65 
111.  189. 

Posting  notice.  In  a  direct  at- 
tack upon  a  judgment  confirming 
a  special  assessment,  the  mere  re- 
cital in  such  judgment  of  a  com- 
pliance with  the  statute  as  to  the 
posting  of  notices  cannot  prevail 
as  against  afBrmative  proof  in  the 
record  to  the  contrary.  White 
V.  Chicago,  188  111.  392,  58  N.  E. 
917. 

Where  the  affidavit  of  posting 
notices  of  an  application  to  con- 
firm an  assessment  states  that 
two  of  the  notices  were  posted  in 
the  neighborhood  of  the  improve- 
ment, as  required  by  statute,  the 
fact  that  only  one  of  such  notices 
was  thus  posted  will  not  warrant  a 
court  of  equity  to  set  aside  the 
Judgment  confirming  the  assess- 
ment. Craft  V.  Kochersperger, 
173  111.  617.  50  N.  E.  1061. 
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must  recite  the  ordinance  authorizing  the  improvement.** 
But  a  petition  to  confirm  an  assessment  for  paving  a 
street  to  a  grade  established  by  ordinance,  it  has  been 
held,  need  not  recite  the  ordinance  establishing  such 
grade.*®  Under  a  statute  requiring  the  petition  to  recite 
the  ordinance  authorizing  the  improvement  and  the  esti- 
mate thereunder,  the  recital  in  the  petition  of  an  estimate 
made  before  the  passage  of  the  ordinance  is  insufficient.^" 

§  2100.     Same — ^jurisdiction  of  court. 

Where  the  improvement  ordinance  is  void  for  the  want 
of  a  correct  estimate  of  the  cost  of  the  work,  the  court 
has  no  jurisdiction  to  entertain  proceedings  to  confirm 
the  assessment  therefor."^  Commissioners  seeking  the 
confirmation  of  an  assessment  are  required  to  show  com- 


48.  Hull  V.  Chicago,  156  111.  381, 
40  N.  E.  937;  White  v.  Alton,  149 
111.  626,  37  N.  E.  96;  Undsay  v. 
Chicago,  115  111.  120,  3  N.  E.  443. 

Sufficiency  of  petition  op  appli- 
cation. Where  certifloation  of  or- 
dinance is  required  by  statute, 
the  fact  that  the  certificate  to  the 
ordinance  attached  to  the  peti- 
tion is  attached  to  the  back,  in- 
stead of  the  face,  of  the  ordi- 
nance, ia  immaterial.  Helple  v. 
Washington,  219  m.  604,  76  N.  E. 
854. 

A  reference  in  the  petition  to 
a  copy  of  the  ordinance  thereto 
attached  Is  sulEcient.  Ferris  v. 
Chicago,  162  111.  Ill,  44  N.  E. 
436. 

Petition  need  not  show  that 
the  ordinance  authorizing  the 
improvement  was  certified  by  the 
city  clerk,  where  the  statute  does 
not  require  such  ordinances  to 
be  certified.  Wadlow  v.  Chicago, 
159  ni.  176,  42  N.  E.  866;  Ferris 
V.  Chicago,  162  nL  111,  4'4  N.  B. 
436. 


The  petition  in  a  supplemental 
proceeding  to  confirm  an  assess- 
ment to  pay  condemnation 
awards  need  not  recite  the  ordi- 
nance, if  it  has  been  recited  in  the 
condemnation  proceeditags.  Allen 
V.  Chicago,  176  111.  113,  52  N.  E. 
33. 

A  petition  Is  not  rendered  de- 
fective by  the  fact  that  a  copy 
of  the  commissioners  report  Is 
annexed  to  the  copy  of  the  ordin- 
ance attached  to  the  petition. 
McChesney  v.  People,  171  111.  267, 
49  N.  E.  491. 

49.  Parker  v.  La  Grange,  171 
111.  344,  49  N.  B.  550:  Haley  v. 
Alton,  152  111.  113,  38  N.  E.  750; 
White  V.  Alton,  149  111.  626,  37  N. 
E.  96. 

50.  Clark  v.  Chicago,  155  111. 
223,  40  N.  E.  495. 

51.  Chicago  V.  Nodeck,  202  111. 
257,  67  N.  E.  39;  Bass  v.  Chicago, 
195  111.  109,  62  N.  E.  913;  Clarke 
v.  Chicago,  185  111.  354,  57  N.  E. 
15;  Chicago  v.  Wildnr  184  111.  397, 
66  N.  B.  395. 
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pliance  with  the  law  under  which  they  obtained  juris- 
diction to  impose  the  assessment.^^  The  failure  of  the 
municipal  authorities  to  establish  a  street  grade  or  a 
sewer  system,  before  constructing  a  street  or  a  sewer, 
does  not  affect  the  court's  jurisdiction  to  render  a  final 
judgment  on  the  assessment  therefor."*  Jurisdiction 
will  not  be  divested  by  reason  of  the  confirmation  by  the 
court  of  a  prior  report  except  as  to  those  who  made  ob- 
jections to  it."* 

§  2101.     Same — evidence. 

Approval  of  the  assessment  report  by  the  municipal 
authorities  as  required  by  statute  will  be  presumed  where 
it  appears  from  the  minutes  of  their  proceedings  that  the 
report  was  "accepted"  and  the  proper  legal  officer  was 
directed  to  institute  proceedings  to  confirm  the  assess- 
ment."' The  introduction  of  the  recommendation  of  the 
appropriate  municipal  board  or  body  makes  a  prima 
facie  case  under  the  Illinois  statute  that  all  the  prelimi- 
nary requirements  of  the  law  have  been  observed.""  So 
the  introduction  of  the  assessment  roll  or  the  commis- 
sioner's report  establishes  a  prima  facie  case  as  to  the 
•correctness  of  the  assessment."''     In  such  proceedings, 

52.  Thorn  v.  West  Chicago  Park  55.     EJwart  v.  Western  Springs, 
Com'rs,  130  111.  594,  22  N.  E.  520.  180  111.  318,  54  N.  E.  478. 

53.  Duluth  V.  Dibblee,  62  Minn.  56.     McVey  v.  Danville,  188  111. 
18,  63  N.  W.  1117.  428,  58  N.  E.  955;   Wells  v.  Chi- 

54.  McCarter  v.  Newark,  2  N.  J.  cago,  202  111.  488,  66  N.  E.  1056. 
L.  341,  19  Atl.  782.  57.    Peyton  v.  Morgan  Park,  172 

The  jurisdiction  of  the  circuit  111.  102,  49  N.  B.  1003;  Chicago 
court  conferred  by  statute  to  con-  Union  Traction  Co.  v.  Chicago,  207 
firm  assessments  levied  to  pay  111.  544,  69  N.  E.  849. 
for  lands  taken  or  purchased  for  Commissioners  need  not  show 
park  purposes,  it  has  been  held  in  that  proceedings  by  which  they 
Illinois,  is  not  ousted  by  a  sub-  ,  obtained  control  of  the  street  for 
sequent  statute  conferring  juris-  improvement  were  regular.  Rich- 
diction  on  the  county  court  over  ards  v.  Jerseyville,  214  111.  67,  73 
assessments  made  to  improve  N.  E.  370;  Guyer  v.  Rock  Island, 
boulevards  and  pleasure  grounds.  215  111.  144,  74  N.  E.  105;  Royal 
Thorn  v.  West  Chicago  Park  Ins.  Co.  v.  South  Park  Comr's, 
Comr's,  130  111.  594,  22  N.  E.  520.  175   111.   491,   51   N.   E.   558;    Baiss 
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the  municipality  is  not  required  to  show  why  some  of 
the  lots  fronting  on  the  improvement  were  omitted  from 
the  assessment.^^ 

§  2102.     Same— judgment. 

The  judgment  or  order  confirming  an  assessment  must 
not  include  more  property  than  is  covered  by  the  assess- 
ment roU.^^  A  statutory  provision  that  no  final  judg- 
ment shall  be  entered  as  to  any  of  the  property  em- 
braced in  the  assess.ment  roll  until  all  the  issues  in  the 
case  have  been  disposed  of,  it  has  been  held,  relates  to 
the  final  determination  of  the  condemnation  and  assess- 
ment proceedings  after  all  the  issues  between  the  differ- 
ent parties  have  been  settled  under  the  provisions.®" 

§  2103.     Same — conclusiveness  of  judgment. 

If  the  court  has  jurisdiction  its  judgment  of  confirma- 


V.  South  Park  Com'rs,  171  111.  370, 
49  N.  E.  549. 

58.  Storrs  v.  Chicago,  208  111. 
364,  70  N.  B.  347. 

Evidence  that  property  speci- 
ally benefited  was  omitted  from 
the  assessment  was  held  properly 
excluded  where  not  offered  until 
after  verdict  and  motion  for  a 
new  trial.  Hughes  v.  Momence, 
163  111.  535,  45  N.  E.  300. 

59.  Lake  St.  Bl.  R.  Co.  v.  Chi- 
cago, 183  111.  75,  55  N.  B.  721,  47  L. 
R.  A.  624. 

A  judgment  confirming  an  as- 
sessment will  not  be  annulled  by 
a  court  of  equity  on  the  ground 
that  It  is  not  properly  entitled. 
Craft  V.  Kochersperger,  173  111. 
617,  50  N.  E.  1061. 

A  judgment  of  confirmation  of 
a  special  g,ssessment  is  several  as 
to  each,  tract  or  parcel  of  land 
assessed,  and  a  party  to  the  as- 
sessment roll  will  not  be  affected 
by  setting  aside  the  assessment 
as  to  lots  in  which  he  had  no  in- 


terest. Jones  V.  Lake  View,  151 
111.  663,  38  N.  E.  688. 

A  resolution  of  the  council  that 
the  assessment  roll  "be  and  the 
same  is  hereby  accepted  and 
adopted,"  held  a  sufficient  confir- 
mation without  a  showing  on  the 
record  that  the  council  reviewed 
or  examined  the  assessment  roll, 
as  it  will  be  presumed  the  council 
did  its  duty.  Auditor  General  v. 
Hoffman,  132  Mich.  198,  93  N.  W. 
259. 

Immaterial  misrecltal.  Where 
the  judgment  of  confirmation 
stated  that  "due  notice  as  re- 
quired by  law  has  been  given" 
of  the  application,  the  fact  that  it 
recites  such  notice  was  given  by 
the  commissioner  instead  of  by 
the  superintendent  of  special  as- 
sessment is  immaterial.  Glover 
V.  People,  188  111.  576,  59  N.  E. 
429. 

60.  ShurtlefC  v.  Chicago,  190  lU, 
473,  60  N.  E.  870, 
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tion  will  be  conclusive  on  the  property  owner  and  he  can- 
not subsequently  call  in  question  the  regularity  of  the 
proceedings  prior  to  the  judgment.*^  But  if  the  proceed- 
ings anterior  to  the  judgment  confirming  the  assessment 
were  so  defective  as  not  to  authorize  the -court  to  act  at 
all  upon  the  question  of  confirmation  such  questions  may 
be  raised  at  a  subsequent  time.'* 

In  Illinois,  judgments  confirming  assessments  of  ben- 
efits are  final  unless  reversed  on  appeal  or  by  writ  of 
error,  or  vacated  or  modified  by  mutual  consent  of  the 
parties,  or  unless  the  construction  of  the  improvement 
is  abandoned.*" 

§  2104.    Assessment  record. 

The  assessment  record  must  show  aflBrmatively  that 
all  the  mandatory  and  essential  requirements  of  the  char- 
ter or  statute  authorizing  such  assessment  have  been  ob- 
served in  substance,**  as  that  the  mode  of  apportion- 


61.  Lambert  v.  Bates,  148  Cal. 
146,  82  Pac.  767;  Leltch  v.  People, 
183  111.  569,  56  N.  E.  127;  People  ex 

,  rel.  V.  Whidden,  191  111.  374,  61 
N.  E.  133,  56  L.  R.  A.  905;  Church 
V.  People,  174  HI.  366,  51  N.  E. 
747;  Pelles  v.  People,  159  HI.  580, 
42  N.  B.  784;  Fisher  v.  People, 
157  111.  85,  41  N.  B.  615;  Clark  v. 
People,  146  111.  348,  35  N.  B.  60; 
Murphy  v.  People,  120  111.  234,  11 
N.  E.  232;  Schertz  v.  People,  105 
111.  27;  Brown  v.  Saginaw,  107 
Mich.  643,  65  N.  W.  601. 

62.  Schertz  v.  People,  106  111. 
27;  People  v.  Wilson,  119  N.  T.  515, 
23  N.  E.  1064. 

63.  Chicago  v.  Nicholas,  192  111. 
489,  61  N.  B.  434;  McCheaney  v. 
Chicago,  188  111.  423,  58  N.  E.  982. 

yacation  -of  judgment.  Where 
property  owner  who  appeared 
and  files  objections  to  the  con- 
flrmatlon   of  an   assessment  dies 


while  the  proceedings  are  pend- 
ing, a  Judgment  by  default  may 
be  vacated  to  let  in  heirs  who  had 
no  knowledge  of  the  proceedings 
in  time  to  come  in  and  defend. 
Nicholes  v.  Chicago,  184  111.  43, 
56  N.  B.  351. 

64.  Georgia.  Bacon  v.  Savan- 
nah, 91  Ga.  500,  17  S.  E.  749. 

ITlinois.  Crawford  v.  People, 
82  lU.  557. 

Michigan.  Nelson  v.  Saginaw, 
106  Mich.  659,  64  N.  W.  499; 
Adams  v.  Bay  City,  78  Mich.  211, 
44  N.  W.  138;  White  v.  Saginaw, 
67  Mich.  33,  40,  34  N.  W.  255; 
Warren  v.  Grand  Haven,  30  Mich. 
24. 

New  Jersey.  Vreeland  v.  Eay- 
onne,  54  N.  J.  L.  488,  24  Atl.  486; 
State  V.  Newark,  36  N.  J.  L.  170; 
State  V.  Passaic,  38  N.  J.  L.  60, 
Id.  38  N.  J.  L.  171;  State  v.  Com- 
missioners of  Streets,  etc.,  38  N. 
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ment  prescribed  by  tbe  statute  or  ordinance  has  been 
substantially  followed ;  ®^  and  an  assessment  according 
to  benefits  must  sbow  that  the  amount  assessed  does  not 
exceed  the  value  of  the  benefits  conferred ;  *^  for  exam- 


J.  L.  190;  state  v.  Paterson,  37 
N.  J.  L.  412;  State  v.  Jersey  City, 
28  N.  J.  L.  500;  State  v.  Hudson, 
27  N.  J.  U  214. 

New  York.  See  People  ex  rel. 
V.  Utica,  7  Abb.  N.  C.  414;  Re 
Roberts,   81  N.  Y.   62. 

Wisconsin.  Llebermann  v.  Mil- 
waukee, 89  Wis.  336,  61  N.  W. 
1112. 

Statutes  prescribing  the  con- 
tents of  affidavit ,  to  the  assess- 
ment roll  in  cases  where  property 
is  taken  or  >iamaged,  held  not  to 
apply  to  special  assessments  not 
involving  the  taking  or  damaging 
of  property.  Roberts  v.  Evanston, 
218  111.  296,  75  N.  B.  923. 

In  determining  the  sufficiency 
of  the  assessment  reference  may 
be  had  to  the  ordinance  providing 
for  the  improvement.  McChesney 
V.  Chicago,  152  111.  543,  38  N.  B. 
767;  McChesney  v.  Hyde  Park,  151 
111.  634,  37  N.  B.  858. 

The  signing  of  the  assessment 
as  required  by  statute  Is  essential 
to  the  validity  of  the  assessment. 
Dougherty  v.  Hitchcock,  35  Cal. 
512;  Piatt  v.  Stewart,  8  Barb. 
(N.  Y.)  493. 

The  absence  of  any  record  of 
Kn  assessment,  while  not  conclu- 
sive evidence  that  no  assessment 
was  made,  is  a  circumstance  tend- 
ing to  show  that  none  was  made, 
and  may  be  sufficient  to  overcome 
the  prima  facie  evidence  of  the 
tax  deed.  Hintrager  v.  Kiene,  62 
la.  605,  15  N.  W.  568,  17  N.  "W. 
910. 


Facts  recited  therein,  which 
are  not  required  by  law  do  not 
become  a  part  of  the  record. 
Tripler  v..  New  York,  125  N.  Y. 
617,  26  N.  E.  721,  rev'g  53  Hun,  36. 

65.  Georgia.  Bacon  v.  Savan- 
nah, 91  Ga.  500,  17  S.  E.  749. 

Illinois.  Ferris  v..  Commercial 
Nat.  Bank,  158  111.  237,  41  N.  B. 
1118;  Louisville,  etc.  R.  Co.  v.  East 
St.  Louis,  134  in.  656,  25  N.  B.  962. 

Massachuse/tts.  Re  De  Las 
Casas,  178  Mass.  213,  59  N.  B.  664. 

New  Jersey.  State  v.  Jersey 
City,  26  N.  J.  L.  444. 

New  York.  See  Stebbins  v.  Kay, 
123  N.  Y.  31,  25  N.  B.  207.  Com- 
pare  matter  of  Roberts,  81  N.  Y. 
62. 

Vermont.  Blanchard  v.  Barre, 
77  Vt.  420,  60  Atl.  970. 

66.  Crawford  v.  People,  82  111. 
557;  Nelson  v.  Saginaw,  106  Mich. 
659,  64  N.  W.  499;  Adams  v.  Bay 
City,  78  Mich.  211,  44  N.  "W.  138; 
Buess  V.  Hoboken,  51  N.  J.  L.  267, 
17  Atl.  110;  State  v.  Bergen,  33 
N.  J.  L.  72;  Passaic  v.  State,  37 
N.  J.  L.  538;  Resell  v.  Neptune 
City,  68  N.  J.  L.  509,  53  Atl.  199. 
Contra,  matter  of  Roberts,  81  N. 
Y.  62. 

An  assessment  according  to 
benefits  will  not  be  declared  void 
for  failure  to  show  whether  it 
was  for  general  or  special  bene- 
fits where  the  law  authorizes 
assessment  for  special  benefits 
only.  Ferguson  v.  Stamford,  60 
Conn.  432,  22  Atl.  782;  Dann  v. 
Woodruff,  51  Conn.  203. 
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pie,  an  assessment  according  to  frontage  must  show  that 
the  benefits  are  in  proportion  to  the  frontage.®''  The 
assessment  must  describe  the  property  assessed  with  suf- 
ficient accuracy  so  that  it  may  be  definitely  located  by 
some  lawful  mode.®^ 


Under  a  charter  requiring 
assessments  to  be  made  "upon 
principles  of  equity,  and  accord- 
ing to  the  damage  or  the  benefit 
which  the  owner  or  owners 
thereof  may  derive  therefrom," 
an  assessment  which  fails  to  show 
that  the  assessment  was  made 
"according  to  the  damage,"  as  well 
as  benefits,  is  fatally  defective. 
Bergen  v.  Van  Home,  32  N.  J. 
L.  490. 

An  assessment  which  states 
that  the  assessors  have  made  a 
just  and  equitable  assessment  ac- 
cording to  law  is  sufficient  though 
it  does  not  show  that  the  assess- 
ment was  in  proportion  to  benefits 
as  authorized  by  law.  Matter  of 
Roberts,  81  N.  Y.  62. 

67.  Hayes  v.  Douglas  County, 
92  Wis.  429,  65  N.  W.  482;  State 
V.  Hudson,  27  N.  J.  L.  214;  State 
V.  Jersey  City,  28  N.  J.  L.  500. 

68.  McClellan  v.  Dist.  of  Colum- 
bia, 18  D.  C.  (7  Mackey)  94;  Ben- 
singer  V.  District  of  Columbia,  17 
D  -C.  (6  Mackey)  285;  Upton  v. 
People,  176  III.  632,  52  N.  B.  358; 
Peru,  etc.  Co.  v.  Hanna,  68  fed. 
562;  Eel  River  Drainage  Ass'n  v. 
Topp,  16  Ind.  242;  Cleveland,  etc. 
R.  Co.  V.  O'Brien,  24  Ind.  App. 
547,  57  N.  B.  47;  Becker  v.  Balti- 
more, etc.  R.  Co.,  17  Ind.  App. 
324,  46  N.  B.  685;  Lake  Brie.  etc. 
R  Co.  V.  Walters,  9  Ind.  App.  684, 
37  N.  B.  295;  Webber  v.  Lockport, 
43  How.  Pr.  (N,  y.)v368, 


The  description  of  property 
must  be  certain  of  itself  and  not 
such  as  to  require  evidence  aliunde 
to  render  it  certain.  Pennsyl- 
vania Co.  V.  Cole,  132  Fed.  668. 
See  Keane  v.  Canovan,  21  Cal.  291, 
82  Am.  Dec.  738. 

Description  sufficient  to  operate 
as  a  conveyance  in  a  deed  is 
sufficient.  Masonic  Building  Ass'n 
V.  Brownell,  164  Mass.  306,  41  N. 
E.  306;  Pennsylvania  Co.  v.  Cole, 
132  Fed.  668. 

Description,  as  "163  feet  of  lot 
130"  in  a  specified  addition,  held 
sufficient.  Richcreek  v.  Moor- 
man, 14  Ind.  App.  370,  42  N.  E. 
943. 

Land  described  as  lying  south 
of  Front  Street  between  the  south 
line  of  Water  Street  and  the  Mis- 
sissippi River,  held  sufficient 
Muscatine  v.  Chicago,  etc.  R.  Co., 
79  Iowa,  645,  44  N.  W.  909. 

The  assessment  and  diagram 
tal<en  together  must  sufficiently 
Identify  the  land  assessed.  Blan- 
chard  v.  Ladd,  135  Cal.  214,  67 
Pac.  131;  Himmelmann  v.  Bate- 
man,  50  Cal.  11;  Norton  v.  Court- 
ney, 53  Cal.  691;  Ede  v.  Knight,  93 
Cal.  159,  28  Pac.  860. 

"The  remainder"  of  a  lot  from 
which  a  specified  portion  has  been 
previously  taken,  is  a  good  de- 
scription. Hays  V.  Vincennes,  82 
Ind.  178. 

In  California,  a  diagram  must 
be    attached    to    the    assessment 
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Where  a  certificate  to  an  assessment  is  required  by 
statute  or  charter  a  complete  statement  of  the  necessary 
facts  in  language  other  than  that  authorized  by  the  law 
is  a  substantial  compliance.  But  where  the  certificate  is 
omitted,  when  so  required,  the  assessment  is  void.®* 

The  names  of  the  owners  of  the  property  assessed 
must  be  shown  with  certainty.''"    But  statutes  in  some 


"exhibiting  each  street  on  which 
any  work  •  has  been  done,  and 
showing  the  relative  location  of 
each  lot  to  the  work  done,  num- 
bered to  correspond  with  the  num- 
bers in  the  assessments,  and  show- 
ing the  number  of  feet  fronting, 
or  number  of  lots  assessed."  Mc- 
Donald V.  Conniff,  99  Cal.  386,  34 
Pac.  71. 

The  assessment  must  show  in 
what  direction  the  streets  run  and 
the  diagram  attached  thereto 
must  contain  references  by  which 
the  relative  location  of  the  prop- 
erty to  the  street  improvement 
may  be  seen.  Labs  v.  Cooper,  107 
Cal.  656,  40  Pac.  1042;  San  Fran- 
cisco V.  Quackenbush,  53  Gal.  52; 
Norton  v.  Courtney,  53  Cal.  691. 
This  requirement  Is  satisfied  if 
it  shows  the  location  of  the  prop- 
erty in  relation  to  the  street, 
without  showing  the  particular 
portion  of  the  street  upon  which 
the  work  is  done..  McDonald  v. 
Conniff,  99  Cal.  386,  34  Pac.  71. 

A  defective  description  of  the 
property  assessed  can  ■  not  be 
cured  by  a  correct  description  in 
a  complaint  to  foreclose  the 
assessment  lien.  Diggins  v. 
Hartshorne,  108  Cal.  154,  41  Pac. 
283;  Cleveland,  etc.  R.  Co.  v. 
O'Brien,  24  Ind.  App.  547,  57  N. 
E.   47. 

Where  the  statute  does  not 
6  McQ.  11 


make  the  validity  of  the  assess- 
ment dependent  on  the  descrip- 
tion of  the  property  contained  in 
the  assessment  roll,  an  errone- 
ous description  will  not  invalidate 
the  assessment.  Morse  v.  Buffalo, 
35  Hun  (N.  Y.),  613. 

69.  Bensinger  v.  District  of 
Columbia,  6  Mackey  (D.  C),  285; 
Stebbins  v.  Kay,  123  N.  Y.  31,  25 
N.  B.  207. 

70.  Hays  v.  Vincennes,  82  Ind. 
178;  Sedalia  v.  Gallie,  49  Mo.  App. 
392. 

Mandatory.  Charter  requiring 
lots  owned  by  a  resident  of  the 
city  to  be  assessed  in  his  name 
is  mandatory.  Hill  v.  Warrell, 
87  Mich.  135,  49  N.  W.  479. 

Certainty  of  name.  Designa- 
tion of  a  person  as  the  owner  of 
the  lot  assessed,  who  is  not  the 
owner,  renders  the  assessment 
void.  Chapman  v.  Brooklyn,  40 
N.  Y.  372.  See  also  Newell  v. 
Wheeler,  48  N.  Y.  486. 

An  assessment  upon  "St.  Peter's 
and  St.  Paul's  Cathedral"  with- 
out designating  the  owner  or  de- 
scribing the  land,  held  void.  Le- 
Fevre  v.  Detroit,  2  Mich.  586. 

An  objection  that  the  middle 
initial  in  the  name  of  the  owner 
of  the  property  assessed  is  wrong, 
or  that  there  should  be  no  mid- 
dle initial,  is  not  sufficient  to  de- 
feat the  assessment  where  it  does 
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states  provide  that  the  omission  of,  or  error  in,  the  name 
of  the  person  whose  property  is  assessed  shall  not  ren- 
der the  assessment  voidJ^  Under  a  statute  requiring 
special  assessments  to  designate  by  name  the  owners 
or  occupants  of  the  lands  assessed,  the  omission  of  the 
name  of  bpth  owner  and  occupant  is  fatal  to  the  validity 
of  the  assessment."  Separate  and  distinct  interests  in 
the  same  land  owned  by  different  persons,  necessitate 
separate  assessments  in  the  name  of  each  ownerJ^  As- 
sessment of  property  in  the  name  of  a  person  who  is  not 
the  owner  does  not  release  the  real  owner  from  the  obli- 
gation to  pay  the  assessment.''*    Though  the  validity  of 


not  appear  there  Is  more  than  one 
person  of  the  same  name  owning 
land  subject  to  the  assessment. 
Masonic  Building  Aiss'n  v.  Brown- 
ell,  164  Ma^s.  306,  41  N.  E.  306. 

The  omission  In  an  assessment 
of  the  words  "estate  of"  in  con- 
nection with  the  name  of  the  de- 
ceased owner  will  not  invalidate 
the  assessment.  New  Orleans  v. 
Ferguson,  28  La.  Ann.  240. 

The  fact  that  some  of  the  per- 
sons whose  names  appear  upon 
the  assessment  roll  as  owners  of 
the  parcels  assessed  are  not  own- 
ers, win  not  invalidate  the  assess- 
ment. Auditor  Greneral  v.  Maier, 
95  Mich.  127,  54  N.  W.  640. 

A  mistake  in  the  assessment  in 
the  name  of  the  owner  of  the  prop- 
erty assessed,  held  not  fatal  to  the 
assessment,  since  the  statute 
makes  the  assessment  a  lien  on 
the  property  regairdless  of  the 
name  of  the  owner.  Kendig  v. 
Knight,  60  Iowa,  29,  14  N.  W.  78. 

71.  Zeigler  v.  People,  164  111. 
531,  45  N.  E.  965.  See  also.  Peo- 
ple V.  Green,  158  111.  594,  42  N. 
B.  163. 

72.  Felthousen  v.  Amsterdam, 


23  N.  T.  S.  424,  69  Hun,  505;  New- 
ell V.  Wheeler,  48  N.  Y.  486. 

Contra.  Matter  of  Munn,  165 
N.  Y.  149,  58  N.  B.  881. 

An  assessment  under  such  stat- 
ute upon  the  "estate  of  Garrison 
Stewart"  instead  of  the  owner  or 
occupant  by  name,  held  void. 
Piatt  V.  Stewart,  8  Barb.  (N.  Y.) 
493. 

Unless  the  statute  requires 
assessments  to  be  made  in  the 
name  of  the  owner  or  the  occu- 
pant, of  the  lands  assessed,  the 
addition  of  such  name  Is  not 
essential'  to  the  validity  of  the 
assessment  Smith  v.  Carney,  127 
Mass.  179. 

73.  New  London  v.  Miller,  60 
Conn.  112,  22  Atl.  499. 

74.  Conlin  v.  Seaman,  22  Cal.' 
546. 

The  assessment  of  community 
property  in  the  name  of  the  hus- 
band alone  is  valid  where  the  wife 
is  made  a  party  to  the  proceedings 
to  foreclose  the  assessment  lien. 
Elma  V.  Carney,  4  Wash.  418,  30 
Pac.  732. 

The  assessment  to  a  man  of 
lands  owned  by  himself,  together 
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an  assessment  does  not  depend  upon  its  being  made 
against  the  owner  of  the  property  assessed,  it  must  be 
made  against  the  owner  if  known,  or  by  the  designation 
of  "unknown"  if  not  known,  when  the  statute  or  char- 
ter so  provides,  or  the  assessment  will  be  voidJ'  It  is 
sometimes  held  that  an  assessment  in  the  name  of  the 
person  who  owned  the  lands  when  the  assessment  pro- 
ceedings were  commenced  is  sufficient  though  the  owner- 
ship changes  hands  before  the  assessment  is  confirmed.''^ 
The  assessment  must  show  the  amount  to  be  charged 
against  each  lot  separately.''''    But  the  specific  valuations 


with,  lands  owned  by  his  wife,  is 
void,  though  the  statute  provides 
that  assessments  shall  be  valid 
"notwithstanding  any  omission, 
defect  or  irregularity"  in  the  pro- 
ceedings. Hamilton  v.  Fond  du 
Lac,  25  Wis.  496. 

75.  Himmelmann  v.  Steiner,  38 
Cal.  175;  Blatner  v.  Davis,  32 
Cal.  328;  Smith  v.  Davis,  30  Cal. 
536;  Smith  v.  Cofran,  34  Cal.  310; 
Taylor  v.  Donner,  31  Cal.  480. 

Where  the  names  of  the  owners 
of  the  property  assessed  are  not 
given  in  the  assessment  as  re- 
quired by  statute,  it  will  be  pre- 
sumed, in  the  absence  of  evidence 
to  the  contrary,  that  the  names 
were  not  known  to  the  commis- 
sioners, and  could  not  be  obtained 
by  the  exercise  of  reasonable  dili- 
gence, and  such  omission  will  not 
invalidate  the  assessment.  White 
V.  Alton,  149  111.  626,  37  N.  E.  96. 

An  assessment  by  a  superin- 
tendent of  streets  to  an  "unknown 
owner,"  held  sufficient,  the  court 
remarking  that  "it  is  almost  if 
not  quite  impossible  to  show  that 
he  did  know  the  owner."  Him- 
melmann V.  Hoadley,  44  Cal.  213. 

76.  Morange  v.  Mix,  44  N.  Y. 
315. 


An  assessment  in  the  name  of  a 
former  owner  of  the  land  instead 
of  the  present  owner  is  not  void 
where  it  does  not  appear  that  any 
one  was  prejudiced  by  the  error. 
Masonic  Bid.  Ass'n  v.  Brownell, 
164  Mass.  306,  41  N.  E.  306. 

77.  Balfe  v.  Johnson,  40  Ind. 
235;  Sedalia  v.  Gallie,  49  Mo.  App. 
392. 

Failure  to  file  in  the  proper 
office  an  itemized  bill  of  the  cost 
of  the  improvement  for  which  the 
assessment  is  made,  when  re- 
quired by  statute,  renders  the 
assessment  void.  Miservey  v. 
People  ex  rel.,  208  111.  646,  70  N. 
E.  678. 

While  the  amounts  of  the 
assessments  should  be  stated  in 
dollars  and  cents,  the  omission  of 
the  dollar  sign  in  some  parts 
will  not  invalidate  the  assessment 
if  the  amounts  to  be  paid  can 
be  determined  ~from  other  parts 
of  the  Assessment.  Chicago  v. 
Wheeler,  25  111.  478,  79  Am.  Dec. 
342;  Walker  &  Simmons  v.  Dis- 
trict of  Columbia,  17  D.  C.  (6 
Mackey)  352. 

Where  the  amounts  are  given 
in  figures  only  with  no  mark  or 
word    from   which   the   value    In 
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of  the  various  parcels  assessed  need  not  be  stated  un- 
less required  by  charter  or  statute^* 

§  2105.     Sufficiency  of  certificate,  warrant  or  taxbill. 

It  is  frequently  provided  by  statute  or  charter  that  a 
duly  certified  special  tax  bill  shall  be  prima  facie  evi- 
dence of  the  doing  of  the  work,  of  the  correctness  of  the 
rates  or  prices,  and  amount  thereof,  and  of  the  liability 
of  the  property  therefor,  or  of  the  person  therein  named, 
as  the  owner  of  the  land  charged  with  such  bill,'^®  and 
the  burden  of  showing  its  invalidity  is  upon  the  prop- 
erty owner.*"  A  special  tax  bill,  to  constitute  prima  facie 
evidence  of  a  charge  against  the  property,  must  be  defi- 
nite, and  must  show  on  its  face  that  it  was  issued  under 
some  competent  authority  and  for  some  specific  pur- 
pose.®*   Certified  or  authenticated  special  tax;  bills  are 


dollars  and  cents  may  be  deter- 
mined, the  assessment  is  void. 
McClellan  v.  District  of  Colum- 
bia, 18  D.  C.  (7  Mackey)  94;  Ben- 
singer  V.  District  of  Columbia,  17 
D.  C.  (7  Mackey)  285. 

No  Judgment  can  be  rendered 
on  an  assessment  unless  the 
amount  thereof  appears  In  dollars 
and  cents;  but  the  report  of  the 
commissioners -appointed  to  make 
the  assessment  may  be  amended 
under  the  statute  of  jeofails  which 
permits  amendments  in  the  re- 
turns of  all  oflBcers.  Brown  v. 
Joliet,  22  m.  123. 

78.  Matter  of  Whitlock  Ave., 
178  N.  Y.  421,  70  N.  B.  924;  rev'g 
90  App.  Div.  13. 

79.  St.  Louis  V.  Armstrong,  38 
Mo.  29;  St.  Louis  v.  Deters,  36  Mo. 
456;  Heman  v.  Larkln  (Mo.  App.), 
70  S.  W.  907;  Heman  v.  Ring,  85 
Md.  App.  231;  Nevada  v.  Morris, 
43  Mo.  App.  586;  Heman  v.  Wolff, 
33  Mo.  App.  200;  Heman  v.  Payne, 
27   Mo.   App.   481;    Byermann   v. 


Blakesley,  9  Mo.  App.  231,  atTd 
in  78  Mo.  145;  St.  Louis  Charter, 
Art.  6,  §  25;  Revised  Code  of  St 
Louis  (Woerner,  1907),  p.  414; 
Taylor  v.  Boyd,  63  Tex.  533. 

80.  Tuttle  V.  Polk,  92  Iowa,  433, 
60  N.  W.  733;  Haag  v.  Ward,  186 
Mo.  325,  85  S.  W.  391;  Sedalia  v. 
Montgomery,  109  Mo.  App.  197, 
88  S.  W.  1014;  Wand  v.  Green,  7 
Mo.  App.  82. 

Reduction  of  the  bill  because 
of  failure  to  furnish  the  work  as 
called  for  in  the  contract  and 
faulty  construction  may  be  shown. 
Hill-CKMeara  v.  Hutchinson,  100 
Mo.  App.  294,  297,  73  S.  W.  318; 
Heman  v.  Franklin,  99  Mo.  App. 
346,  73  S.  W.  314. 

Pro  tanto  recovery,  disallowed, 
when.  Heman  v.  Larkln,  108  Mo. 
App.  392,  397,  83  S.  W.  1019; 
Heman  Const.  Co.  v.  Loevy,  179 
Mo.  455,  470,  78  S.  W.  613. 

81.  Linneus  v.  Locke,  26  Mo. 
App.  407. 

Prima  facie  evidence  of  a  cer- 
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prima  facie  valid.^^  It  is  not  necessary  that  they  should 
show  on  their  face  that  every  step  prerequisite  to  their 
validity  has  been  taken.*'  The  mode  of  computation  by 
which  the  amount  of  the  assessment  is  found  need  not 
appear  in  the  bill.** 

The  tax  bill  must  be  issued  in  compliance  with  the 
charter  or  statutory  provisions  relative  thereto,  and 
after  all  mandatory  and  essential  provisions  touching 
the  making  of  the  improvement  and  assessment  therefor 
have  been  observed,  else  it  is  invalid.  A  valid  assess- 
ment is  a  prerequisite  to  the  validity  of  the  tax  bill.*'' 


tlfied  special  tax  till.  Barber 
Asphalt  Pav.  Co.  v.  UUman,  137 
Mo.  543,  560,  38  S.  W.  548; 
Moberly  v.  Hogan,  131  Mo.  19,  32 
S.  W.  1014 ;  St.  Joseph  v.  Farrell, 
106  Mo.  437,  17  S.  W.  497;  Byer- 
mann  v.  Blakesly,  78  Mo.  145,  148 ; 
Heman  v.  Larkin,  108  Mo.  App. 
392,  397,  83  S.  W.  1019;  Heman  v. 
Parish,  97  Mo.  App.  393,  71  S.  W. 
392;  Nevada  v.  Morris,  43  Mo. 
App.   586. 

Special  tax  bill  is  not  conclu- 
sive. Gallaher  v.  Bartlett,  64  Mo. 
App.  258,  262;  Creamer  v.  Allen, 
3  Mo.  App.  545;  Haegele  v.  Mal- 
linckrodt,  3  Mo.  App.  329,  335. 

82.  St.  Louis  V.  Bernqudy,  43 
Mo.  552;  Gallagher  v.  Bartlett,  64 
Mo.  App.  258;  Haegele  v.  Mal- 
linckrodt,  3  Mo.  App.  329;  Crea- 
mer V.  All*n,  3  Mo.  App.  545.  See 
cases  In  last  note. 

83.  Keith  v.  Bingham,  100  Mo. 
300,  308,  13  S.  W.  683 ;  Gallaher  v. 
Bartlett,  64'  Mo.  App.  258. 

84.  St.  Joseph  v.  Farrell,  106 
Mo.  437,  17  S.  W.  497;  Haegele  v. 
Mallinckrodt,  3  Mo.  App.  329; 
Creamer  v.  Allen,  3  Mo.  App.  545. 

Computation  and  signature. 
Stlfel   Y.   Cooperage   Co.,    38   Mo. 


340;  Eyerman  v.  Payne,  28  Mo. 
App.  72;  Heman  Const.  Co.  v. 
Loevy,  179  Mo.  546,  78  S.  W.  613; 
Dickey  v.  Porter,  203  Mo.  1,  101 
S.  "W.  586,  594;  Jaicks  v.  Merrill, 
201  Mo.  91,  98  S.  W.  753;  Sedalia 
V.  Donohue,  190  Mo.  407,  89  S.  W. 
386;  Nevada  v.  Morris,  43  Mo. 
App.  586. 

Clerk  or  assistant  may,  be  au- 
thorized to  sign  special  tax  bills. 
State  ex  rel.  v.  Reber,  226  Mo. 
229,  126  S.  W.  397;  holding  act  of 
signing  is  ministerial. 

85.  Warren  v.  Grand  Haven, 
30  Mich.  24;  St.  Louis  v.  Rankin, 
96  Mo.  497,  9  S.  W.  910;  Heman 
V.  Parish,  97  Mo.  App.  393,  71  S. 
W.  382. 

A  special  tax  bill  which  con- 
tains no  statement  of  the  execu- 
tion of  the  work,  or  who  did  it, 
or  that  material  was  furnished, 
or  that  the  property  sought  to 
be  charged  is  in  the  state,  is  not 
suiBclent  to  make  a  prima  facie 
case  in  an  action  thereon.  Gil- 
breath  V.  Newton,  30  Mo.  App. 
380. 

A  tax  bill  issued  before  the 
work  is  done  is  void.    AmerlcaD 
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Mere  irregularities  in  a  special  tax  bill  are  not  fatal  and 
may  be  corrected.*^  If  a  tax  bill  for  work  actually  done 
is  void  for  informality,  the  contractor  is  entitled  to  have 
a  valid  bill  issued  in'  its  place  within  the  time  Imited  for 
its  enforcement.*'''  And  special  tax  bills  may  be  amended 
when  informal  or  irregular.**    Informalities  in  tax  bills 


Spelter  Co.  v.  Providence,  etc. 
Ins.  Co.,  64  Mo.  App.  438. 

Distinct  and  different  work, 
though  done  under  the  same  con- 
tract and  ordinance,  need  not  be 
charged  against  a  lot  In  one  tax 
bill.  Crone  v.  Malllnckrodt,  9 
Mo.  App.  316. 

Tax  bill  for  public  work  must 

locate     substantially     the     place 

where  the  work  was  d&ne.  Heman 

V.    Green,    15    Mo.   App.    (Memo.) 

'593. 

A  special  tax  bill  must  show, 
at  least  inferentially,  the  princ- 
iple on  which  the  assessment  Is 
made.  Carroll  v.  Easton,  2  Mo. 
App.  479. 

The  filing  in  tlie  city  clerl<'s  of- 
fice of  an  itemized  bill  of  the  cost 
of  the  improvement,  when  re- 
quired by  statute  Is  es.sentlal  to 
the  validity  of  the  special  tax. 
Jeffrls  V.  Cash,  207  111.  405,  69  N. 
B.  904;  Holland  v.  People,  189 
111.  348,  59  N.  B.  753;  Miservey 
V.  People,  208  111.  646,  70  N.  B. 
678. 

86.  IVIere  teclinicaiities  which 
do  not  affect  the  substantial 
rights  or  Interests  of  the  prop- 
erty owners  will  not  render  the 
ibill  void.  Sheehan  v.  Owen,  82 
Mo.  458;  Cole  v.  Skralnka,  105 
Mo.  309,  16  S.  W.  491;  Springfield 
v.  Knott,  49  Mo.  App.  612. 

A  tax  bill  for  a  larger  amount 
than  the  property  is   chargeable 


for  may  be  valid  for  the  amount 
properly  due.  Moody  &  Co.  v. 
Sewerage  &  Water  Board,  117  La. 
361,  41  So.  649;  Neenan  v.  Smith, 
60  Mo.  292. 

Irregularity  In  contract.  The 
fact  that  work  ordered  by  an  or- 
dinance Is  not  let  out  on  a  single 
entire  contract  does  not  render 
void  a  tax  bill  against  a  lot  for 
Its  proportionate  share  of  the 
cost  of  the  entire  Improvement. 
Eyerman  v.  Blakesley,  13  Mo. 
App.  407. 

Countersignature.  A  warrant  of 
assessment  properly  signed  and 
countersigned  is  not  rendered  in- 
effectual by  a  failure  to  copy  the 
countersignature  in  recording  It. 
Gillis  V.  Cleveland,  87  Cal.  214,  25 
Pac.  351. 

87.  VIeths  V.  Planet  Property  & 
Fin.  Co.,  64  Mo.  App.  207;  Eyer- 
man V.  Blakesley,  13  Mo.  App. 
407. 

Where  special  tax  bills  are  un- 
enforceable because  the  assess- 
ment district  was  not  properly 
defined,  the  holder  is  entitled  to 
have  new  bills  issued  to  him. 
State  ex  rel.  v.  St.  Louis,  183  Mo. 
230,  81  S.  W.  1104. 

88.  Vorls  Ex'rs  v.  Gallaher,  27 
Ky.  L.  Rep.  1001,  87  S.  W.  775; 
Morley  v.  Weakley,  86  Mo.  451; 
Stadler  v.  Roth,  59  Mo.  400;  Kiley 
V.  Oppenheimer,  55  Mo.  374;  St. 
Joseph  ex  rel.  v.  Forsee,  110  Mo. 
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may  be  corrected  by  the  officer  who  issued  them,  though 
he  is  not  in  office  at  the  time  the  correction  is  made.®® 

A  statute  or  charter  requiring  special  tax  bills  to  state 
the  name  of  the  owner  of  the  property  is  directory 
merely;  but  the  rights  of  an  owner  not- named  therein 
cannot  be  affected  till  he  has  had  his  day  in  couft.®" 
A  special  tax  bill  does  not  constitute  a  prima  facie  lia- 
bility as  against  property  owners  not  named  therein.®^ 
A  description  of  the  property  against  which  the  assess- 
ment represented  by  the  special  tax  bill  is  levied  should 
be  given  in  the  bill.  A  description  from  which  the  prop- 
erty can  be  identified  is  sufficient.®^ 

The  prevailing  rule  is  that  where  time  for  the  com- 
pletion of  the  public  work  is  made  the  essence  of  the 
contract,  failure  to  complete  the  work  within  such  time 


App.  237,  84  S.  W.  1138;  Weber  v. 
Schergans,  28  Mo.  App.  587. 

Amendment  may  be  made  at 
any  time  ■within  the  period  of  lim- 
itation, whether  the  bill  originally 
Issued  was  void  or  voidable 
or  merely  imperfect  in  some  re- 
spect. Vieths  V.  The  Planet  Prop- 
erty &  Pin.  Co.,  64  Mo.  App.  207. 
See  also  Dollar  Savings  Bank  v. 
Ridge,  183  Mo.  506,  82  S.  W.  56. 

89.  Morley  v.  Weakely,  86  Mo. 
451;  Kiley  v.  Oppenheimer,  55  Mo. 
374;   Kiley  v.  Cranor,  51  Mo.  541. 

90.  Stadl«r  v.  Roth,  59  Mo. 
400;'  St.  Louis  v.  De  Noue,  44  Mo. 
1S6;  St.  Joseph  v.  Forsee,  110  Mo. 
App.  127,  84  S.  W.  98;  Vieths  v. 
Planet  P.  &  P.  Co.,  64  Mo.  App. 
207;  Heman  Construction  Co.  v. 
Loevy,  64  Mo.  App.  430;  Galbreath 
v.  Newton,  30  Mo.  App.  380. 

Name  of  owner.  In  the  absence 
of  a  statute  requiring  it,  special 
tax  bill  need  not  state  the  name 
of  the  property  owner.  Gallaher 
V.  Bartlett,  64  Mo.  App.  258. 


The  name  of  the  person  whom 
the  public  records  show  to  be  the 
owner  of  the  property  is  the  one 
to  be  inserted  in  the  special  tax 
bill.  St.  Joseph  v.  Porsee,  110 
Mo.  App.  127,  84  S.  W.  98. 

The  name  of  the  equitable  and 
beneficial  owner  of  the  property 
in  a  tax  bill  is  sufficient  without 
the  name  of  the  trusitee.  St. 
Louis  V.  Bernoudy,  43  Mo.  552. 

A  mistake  in  the  name  of  the 
property  owner  in  the  tax  bill 
will  not  affect  the  validity  of  the 
bill  as  a  lien  upon  the  property. 
St.  Joseph  ex  rel.  v.  Porsee,  110 
Mo.  App.  237,  84  S.  W.  988,  1138. 

91.  Farrell  v.  Rammelkamp,  64 
Mo.  App.  425;  Stadler  v.  Roth,  59 
Mo.  400;  Vieths  v.  Planet  Prop- 
erty &  Pin.  Co.,  64  Mo.  App.  207. 

92.  Heman  Construction  Co.  v. 
Loevy,  64  Mo.  App.  430. 

A  description  of  property  suf- 
ficient to  pass  title  in  a  deed  is 
sufficient  in  a  special  tax  bill. 
Adkins  v.  Quest,  79  Mo.  App.  36. 
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invalidates  the  tax  bills  therefor, 
ered  in  a  prior  volume.®* 


This  point  is  consid- 


6.      THE  LIEN. 

§  2106.    The  lien — must  be  created  by  law— construc- 
tion of  laws. 

Generally  by  charter  or  statute  special  assessments  or 
taxes  are  made  a  lien  on  the  property  benefited  or  as- 
sumed to  be  benefited  by  the  improvement;®*  and  such 


93.  §  1933  ante,  vol.  4;.  Win- 
frey V.  Linger,  89  Mo.  App.  159; 
New  England,  etc.  Co.  v.  James, 
77  Mo.  App.  616;  McQulddy  v. 
Brannock,  70  Mo.  App.  535;  Rose 
V.  Testrall,  62  Mo.  App.  352. 

94.  Morris  v.  Gainesville,  60 
Fla.  338,  53  So.  739;  Cemansky 
V.  Fitch,  121  Iowa,  186,  96  N.  W. 
754;  Fitzgerald  v.  Sioux  City,  125 
Iowa,  396,  101  N.  W.  268. 

The  fact  that  the  apportionment 
of  an  assessment  Is  a  nullity  will 
not  prevent  the  lien  from  attach- 
ing upon  a  reapportionment  be- 
ing made,  although  the  assess- 
ment under  the  void  apportion- 
ment was  paid  and  there  is  only 
an  additional  sum  due  under  the 
reapportionment.  Comley  v.  Ameri- 
can Standard  Asphalt  Co.,  130  Ky. 
262,  113  S.  W.  125. 

Lien — penalty.  A  charter  pro- 
vision that  special  assessments 
with  penalties  added  thereto, 
when  such  penalties  are  incurred, 
and  payment  thereof  enforced,  in 
all  respects  as  provided  for  the 
collection  of  taxes  due  the  qity, 
and  that,  "there  shall  be  a  lien 
therefor,"  includes  the  penalty 
within  the  lien.  Hager  v.  Melton, 
66  W.  Va.  62,  66  S.  E.  13. 


No  Men.  A  charter  provision 
that  "all  taxes  and  assessments 
made  under  the  ordinances  of  the 
city  •  *  *  shall  have  the  same  lien 
and  priority  as  taxes  due  the 
state,"  was  held  to  refers  to  gen- 
eral taxes  and  assessiiients  that 
the  city  was  authorized  by  law  to 
make,  and  not  to  authorize  the 
making  of  local  assessments. 
Augusta  V.  Murphey,  79  Ga.  101, 
3  S.  E.  326. 

Special  assessments  on  public 
grounds,  such  as  parks,  have  been 
held  to  be  merely  a  mode  of  as- 
certaining what  part  of  the  cost 
the  public  should  pay,  and  no 
lien  attaches  to  such  property. 
West  Chicago  Park  Com'rs  v. 
Chicago,  152  111.  392,  38  N.  E. 
697. 

Municipal  property.  A  munic- 
ipality cannot  make  an  assess- 
ment a  lien  on  property  owned  by 
itself,  under  a  statute  authoriz- 
ing it  to  collect  the  expenses  of 
improvements  by  assessments  up- 
on the  owners  or  occupants  of  the 
premises  benefited  and  declaring 
such  assessments  to  be  incum- 
brances upon  such  premises.  Dow- 
dney  v.  New  York.  54  N.  Y.  186. 
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laws  are  usually  held  not  to  be  retroactive.®'  But  if 
they  affect  the  remedy  only  such  laws  may  apply  to 
claims  for  improvements  existing  when  they  were  en- 
acted, as  where  they  only  facilitate  and  enlarge  the  rem- 
edy, but  do  not  create  the  right,  or  merely  provide  a 
remedy  to  enforce  existing  liens  as  well  as  those  created 
thereafter.**  Laws  of  this  character  will  not  be  extended 
by  eonstruction.^f  If  a  statute  or  the  charter  makes  the 
assessment  a  lien,  clearly  it  is  not  necessary  for  the 
ordinance  authorizing  the  improvement  to  make  the 
same  provision;  however,  such  recital  in  the  ordinance 
would  not  "vitiate  the  proceedings.** 

The  manadatory  and  essential  requirements  of  the 
statute  or  charter  authorizing  such  lien  must  be  strictly 
followed  or  the  lien  will  not  attach.**    If  the  assessment 


95.  Mechanics  &  Traders  Bank 
v.  Richardson,  12  Roh.  (La.)  596. 

96.  Pray  v.  Northern  Llherties, 
31  Fa.  St.  69^  71;  Council  v.  Moy- 
amensing   2  Pa.  St.  224. 

See  §§  764  to  770  ante,  vol.  2. 

97.  Succession  of  Rousseau,  23 
La.  Ann.  1. 

98.  Kendig  v.  Knight,  60  Iowa, 
29,  li  N.  W.  78. 

A  statute  giving  a  municipality 
a  iien  for  an  assessment  for  local 
Improvements  was  held  in  an 
early  Pennsylvania  case  to  inure 
to '  the  benefit  of  a  contractor 
who  did  the  work  under  authority 
of  the  municipality.  Philadelphia 
V.  Wistar,  35  Pa.  St.  427. 

Contra.  But  in  a  case  very  sim- 
ilar the  contrary  was  held.  This 
case  holding  that  the  corporation 
was  not  a  creditor,  and  the  lien 
being  given  to  •  the  corporation, 
no  lien  would  attach  in  favor  of 
the  contractor.  In  this  case,  how- 
ever, the  contractor  had  agreed 
to  collect  his  own  moneys  when 


he  could,  and  the  municipality 
should  be  only  eventually  liable 
to  pay.  MoCausland  v.  Leuffer, 
4  Whart.  (Pa.)  175. 

99.  Kentucky.  Henderson  v. 
Lambert,  14  Bush.  (Ky.)  24. 

Missouri.  West  v.  Porter,  89 
Mo.  App.  150;  Guinotte  v.  Egel- 
hoff,   64   Mo.  App.  356. 

,OklaJioma.  Morrow  v.  Barber 
Asphalt  Pav.  Co.  27  Okl.  247,  111 
Pac.  198. 

United  States.  Lyon  y.  Alley, 
130  U.  S.  177,  9  Sup.  Ct.  480,  32 
L.   Ed.   899. 

Statute  must  be  substantially 
complied  with.  Rose  v.  Trestrail, 
62  Mo.  App.  352. 

If  improvement  is  required  to 
bo  authorized  by  ordinance,  lien 
will  not  attach  where  authorized 
by  resolution.  Penwarden  v.  Dun- 
ellen,  50  N.  J.  L.  565,  15  Atl.  529. 

See  §§  633  to  636  ante,  vol.  2. 

Assessments  which  have  been 
certified  to  the  county  auditor, 
but  not  brought  forward  on  the 
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is  invalid  there  can  be  no  lien.*  A  lien  cannot  exist  until 
the  amount  of  the  assessment  is  determined.^  Under  a 
law  which  makes  the  claim  for  the  improvement  a  lien 
on  the  real  estate  in  front  of  which  the  curbing  and 
paving  is  done  there  ,is  a  separate  and  distinct  lien  on 
each  lot  of  ground,  although  several  lots  are  owned  by 
the  same  individual.^ 

§  2107.     Same — steps  required  to  perfect. 

Specified  formalities  are  usually  required  in  order  to 
perfect  the  lien.*  It  must  be  filed  at  the  place,  with  the 
officers  and  within  the  time  prescribed.®  The  filing  of  a 
certificate  of  a  designated  officer  is  sometimes  made  one 
of  the  prerequisites  to  a  valid  lien,®  and  where  the  law 
requires  a  certificate  by  the  engineer,  one  signed  by  a 
clerk,  it  has  been  held,  is  insufficient.'^  The  filing  with  a 
named  officer  a  copy  of  the  record  of  the  municipal  coun- 
cil directing  the  improvement  to  be  made  is  sometimes 
a  prerequisite.* 


treasurer's  books  as  required  by 
statute,  cease  to  be  a  lien.  Fitz- 
gerald V.  Sioux  City,  125  Iowa, 
396,  101  N.  W.  268. 

1.  Denver  v.  State  Inv.  Co.  49 
Colo.  244,  112  Pac.  789;  Hartford 
V.  Poindexter,  84  Conn.  121,  79 
Atl.  79;  Laakmann  v.  Pritcbard, 
160  Ind.  24,  66  N.  E.  153;  Fitz- 
gerald V.  Sioux  City,  125  Iowa, 
396,  101  N.  W.  268. 

2.  Downey  v.  New  York,  54  N. 
T.  186. 

3.  Pennell's  Appeal,  2  Pa.  St. 
216,  217,  holding  that  the  lien  is 
not  joint  on  the  whole  property. 
See  also  Ross  v.  Gates,  117  Mo. 
App.  237,  93  S.  W.  856. 

4.  When  a  statute  enumerates 
certain  things  to  be  done  to  create 
a  lien,  that  fact  excludes  the  idea 
of  things  not  enumerated  being 
essential.  Hughes  v.  Wallace 
(Ky.),  118  S.  W.  324. 


5.  Meridan  v.  Calnp,  46  Conn. 
284;  Toungsville  Borough  v.  Sig- 
gins,  110  Pa.  St.  291,  1  Atl.  736. 

6.  Buckman  v.  Cuneo,  103  Cal. 
62,  36  Pac.  1025. 

7.  Rauer  v.  Lowe,  107  Cal.  229, 
40  Pac.  337. 

A  certificate  required  to  be 
filed  by  a  board  of  street  commis- 
sioners with  the  town  clerk  for 
record,  such  certificate  to  be  cer- 
tified by  the  clerk  of  the  board, 
was  held  sufficient  where  the 
chairman  of  the  board,  with  the 
assent  of  the  other  members,  in- 
structed the  clerk  to  make  and 
file  such  certificates  whenever 
necessary,  but  no  vote  was  ever 
taken  by  the  board,  and  no  record 
made  of  the  instructions.  Nor- 
wich Savings  Socy.  v.  Hartford, 
48  Conn.  570. 

8.  Cemansky  v.  Fitch,  121 
Iowa  186,  96  N.  W.  754. 
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The  failure  of  the  council  and  mayor  to  approve  as- 
sessment warrants  as  requiKed  by  statute  or  charter, 
it  has  been  held,  does  not  affect  the  lien  if  all  other  pro- 
ceedings have  been  regular.*  Where  the  purpose  of 
docketing  the  lien  as  prescribed  by  law  is  to  establish 
the  priority  of  claims  to  the  property  and  to  operate  as 
notice  to  creditors,  encumbrancers,  and  purchasers,  an 
assessment  lien  may  be  enforced  although  not  entered  on 
the  lien  docket." 

§  2108.     Same — when  lien  attaches. 

The  statutes  or  charters  generally  make  provision  as 
to  when  the  assessment  shall  become  a  lien  on  the  prop- 
erty charged  with  the  cost  of  the  improvement.^^  Some- 
times no  lien  is  created  until  the  assessment  roll  is  placed 
in  the  hands  of  the  officer  authorized  to  collect  the  as- 
sessment ;  ^^  or  until  the  delivery  of  the  special  tax  bills 
to  the  person  designated  by  the  law  to  receive  them ;  ^^ 
or  until  the  estimate  has  been  made ;  ^*  or  until  confirma- 


9.  Barfleld  v.  Gleason,  111  Ky. 
491,  23  Ky.  L.  Rep.  128,  63  S.  W. 
964. 

10.  Clark  v.  Salem,  61  Ore.  116, 
121  Pac.  416. 

11.  Sometimes  lien  attaches 
when  work  is  commenced.  Eagle 
Mfg.  Co.  V.  Davenport,  101  Iowa 
493,  70  N.  W.  707,  38  L.  R.  A.  480. 
Norton  v.  South  Easton,  1  Pa. 
Gas.  85,  1  Atl.  211. 

No  lien  can  be  established 
when  city  is  enjoined  from  levy- 
ing same.  Snouffer  v.  Ford  & 
Grove,  139  Iowa  466,  116  N.  W, 
1056. 

An  assessment  being  Invalid  a 
re-assessment  was  made  under  a 
statute  passed  subsequent  to  the 
original  assessment.  Held,  that 
the  lien  of  the  re-assessment  re- 
lated back  to  the  time  of  the  origi- 
nal assessment.     Com'rs  of  Sink- 


ing Fund  V.  Linden  Twp.,  40  N. 
J.  Eq.  27. 

An  action  to  enforce  a  lien  can- 
not be  maintained  unless  the  lien 
existed  at  the  commencement  of 
the  action.  Reis  v.  Graff,  51  Cal. 
86. 

12.  Knowles  v.  Temple,  49 
Wash.  595,  96  Pac.  1. 

13.  Mercantile  Trust  Co.  v. 
Niggeman,  119  Mo.  App.  56,  96  S. 
W.  293. 

14.  Where  the  statute  makes 
the  "estimate"  a  lien,  no  lien  at- 
taches until  the  estimate  is  made. 
Jones  V.  Schulmeyer,  39  Ind.  119; 
Langsdale  v.  Nicklaus,  38  Ind.  289. 

Assessment  is  not  a  lien  until 
the  estimate  has  been  made,  and 
then  lien  does  not  relate  back  to 
time  when  work  commenced. 
Jones  Y,  Schulmeyer,  39  Ind.  119, 
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tion,  after  due  notice ;  ^®  or  until  the  completion  of  tie 
registry  in  the  office  named. ^^  And  under  some  laws  the 
lien  does  not  attach  until  a  statement  of  the  cost  of  the 
improvement  and  the  amount  taxed  against  each  lot  is 
given  by  the  commissioner  of  improvements  to  the  regis- 
ter, the  placing  in  the  hands  of  the  collector  by  the  reg- 
ister a  list  of  names  of  the  persons  taxed,  and  the  giv- 
ing of  notice  to  such  persons  by  the  collector.^'' 

Sometimes  the  lien  commences  froin  the  date  of  the 
assessment  of  the  special  tax.^®  Where  the  amount  of 
an  assessment  was  paid  into  court  upon  condemnation 
of  property  wholly  taken  for  a  park,  a  prior  assessment 
charged  against  the  same  property,  under  the  Missouri 
statute,  was  held  a  lien  on  such  money  from  the  time  it 
was  so  paid.^" 

§  2109.     Same — duration  and  discharge. 

Statutes  or  charters  usually  expressly  provide  the 
length  of  time  an  asses'sment  lien  shall  endure,^  ^  which 
time,  it  has  been  held,  cannot  be  extended  by  agree- 
ment.^^ In  the  absence  of  statutory  or  charter  provision 
on  the  subject,  an  assessment  lien,  it  has  been  held,  is 
unlimited.*^    It  is  sometimes  provided  that  the  lien  con- 

15.  Flint  V.  Webb,  25  Minn.  93.      of  the   lease.     Clemens   v.   Knox, 

16.  City  Bank  v.  Huie,  1  Rob.      31  Mo.  App.  185. 

(La.),  236.  ^1-    Lien      attaches      for      five 

17.  '  Lyon  V.  Alley,  130  TJ.  S.  177,      ^^^''^-    ^f^^Shes  v.  Wallace   (Ky.), 
9  Sup.  Ct.  480,  32  L.  Ed.  899.  ^^^    S.    W.-  324;    Philadelphia   v. 

Scott,  93  Pa.  St.  25;  Philadelphia 

18.  Andersen    v.    Holland,    40      ^_  steward,  31  Pa.  Super.  Ct.  72; 

**°-  ^'^'^-  Philadelphia    v.     Sciple,     31     Pa. 

20.     Buchanan   v.   Kansas   City,  Super    Ct.    64;    Scranton    City    v. 

208  Mo.  674',  106  S.  W.  531,  15  L.  stokes,  28  Pa.  Super.  Ct.  437. 

R.  A.  (N.  S.),  834.  Lien  limited  to  two  years.    Page 

Under    a    lease    providing   that  v.  Chase  Co.,  145  Cal.  578,  79  Pac. 

the   lessee    shall    pay   all    special  278;    Security   Savings   Trust   Co. 

tax  bills  levied  or  claijned  against  t.  Donnell,  81  Mo.  App.  147. 

the  property  during  the  term  of  22.    Adkins  v.  Case,  81  Mo.  App. 

the    lease,    the    lessee    was   held  104. 

boimd  to  pay  all  special  tax  bills  23.    Eschbach   v.    Pitts,    6    Md. 

whose  date  was  within  the  term  71.- 
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tinues  until  the  assessment  is  paid.**  A  suit  prema- 
turely brought  to  forclose  a  lien  does  not  release  the 
lien,  and  a  subsequent  suit  may  be  brought.*^ 

Payment  of  the  assessment  discharges  the  lien ;  **  and 
it  will  be  discharged  by  purchase  of  the  land  by  the 
municipality  for  non-payment.*''  Payment  by  mistake, 
by  a  person  other  than  the  owner  of  the  property  in 
whose  name  the  property  was  erroneously  assessed,  dis- 
charges the  lien.**     Although  special  tax  bills  may  be 


24.  Klatt  V.  Detroit,  162  Mich. 
186,  127  N.  W.  409;  Bell  v.  New 
York,  73  N.  Y.  S.  298,  66  App. 
Div.  578. 

Laches.  Under  a  provision 
that  an  assessment  lien  shall  con- 
tinue until  the  assessment  Is 
paid,  laches  cannot  be  success- 
fully pleaded  In  defense  to  an  ac- 
tion to  foreclose  such  lien,  unless 
to  enforce  It  against  the  owner  of 
the  land  would  enable  the  lienee 
to  do  him  a  wrong.  Hartford  v. 
Mechanics  Savings  Bank,  79 
Conn.  38,  63  Atl.  '658. 

Assessment  lien  thirty  yearE 
old  Is  not  barred  as  a  matter  of 
law  under  a  provision  that  lien  at- 
taches until  assessment  Is  paid. 
Hartford  v.  Mechanic  Savings 
Bank,  79  Conn.  38,  63  Atl.  658. 

Limitations  relative  to  personal 
actions,  held  not  to  apply  to  an 
assessment  lien.  Council  by 
Moyamenalng,  2  Pa.  St  '224. 

25.  Brackett  v.  People,  115  111. 
29,  3  N.  E.  723. 

InsufBclent  sdre  facias  does  not 
have  the  effect  of  continuing  the 
lien.  Philadelphia  v.  Cooper,  212 
Pa.  St.  306,  61  Atl.  926. 

26.  Williamson  v.  Baltimore, 
19  Md.  413;  State  v.  Murphy,  20 
N.  D.  427,  128  N.  W.  303. 


Payment  into  court.  Philadel- 
phia V.  Merz,  28  Pa.  Super.  Ct. 
227. 

Part  payment.  WTiere  an  as- 
sessment was  levied  on  an  alley- 
way, and  the  owner  of  i)art  of  the 
alley  adjoining  his  premises  paid 
his  proportionate  ishare  of  the 
assessment  which  was  credited 
generally,  without  apportionment, 
the  lien  for  the  balance  still  at- 
tached to  the  entire  alley.  Rosen- 
berg V.  Freeman,  5  N.  Y.  S.  891, 
53  Hun  629. 

Where  the  owners  of  half  in- 
terest in  a  lot  paid  half  an  assess- 
ment, the  lien  still  attached  to  the 
entire  lot  for  the  balance.  Wil- 
liams V.  Bergin,  127  Cal.  578,  60 
Pac.  164. 

27.  Klatt  V.  Detroit,  162  Mich. 
186,  127  N.  W.  409. 

28.  Hudson  v.  People,  188  111. 
103,  58  N.  E.  964,  80  Am.  St.  Rep. 
166. 

Installments  —  limitation. 
Where  default  in  payment  of 
principal  or  interest  of  an  install- 
ment of  a  special  tax  bill  author- 
izes the  collection  of  all  unpaid 
installments,  such  diefault  does 
not  set  the  statute  of  limitation 
running  ^.gainst  the  lien;  the 
limitations  run  only  from  the  ma- 
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issued  in^eries  they  are  liens  respectively  on  individual 
lots  and  tte  payment  of  some  does  not  affect  the  lien  of 
the  others.^® 

The  sale  of  the  property  to  satisfy  the  assessment  dis- 
charges the  lien.^"  But  the  sale  of  property  for  general 
taxes  does  not  affect  a  previous  assessment  lien.^^  The 
liability  and  lien  fixed  by  the  statutes  in  force  when  the 
assessment  was  made  and  land  sold  is  the  limit  thereof.^^ 

§  2110.     Same — order  of  priority. 

The  legislature  has  power  to  make  liens  for  special 
taxes  or  assessments  superior  to  other  liens  or  claims 
against  the  property,^^  and  the  legislative  intent  to 
give  priority  to  such  liens  may  be  implied  from  the 
language  of  the  law  creating  the  lien  and  from  the  na- 
ture and  purpose  of  the  lien.'*    But  statutes  merely  de- 


turlty  of  the  last  installment. 
Barber  Asphalt  Pav.  Co.  v.  Meser- 
vey,  103  Mo.  App.  186,  77  S.  W. 
137. 

29.  Ross  V.  Gates,  117  Mo.  App. 
237,  93  S.  W.  856. 

30.  Klatt  V.  Detroit,  162  Mich. 
186,  127  N.  W.  409;  Smith  v.  Van- 
dyke, 17  Wis.  208. 

It  is  not  competent  for  the  leg- 
islature to  authorize  the  selling 
of  the  same  land  twice  to  enforce 
the  same  charge.  Smith  v.  Lud- 
ington,  17  Wis.  334'. 

Lien  is  discharged  by  judicial 
sale  unless  the  proceeds  are  In- 
sufficient to  pay  assessment.  Al- 
legheny City's  Appeal,  41  Pa.  St. 
60. 

See  also,  Philadelphia  v.  Mea- 
ger, 67  Pa.  St.  345;  Philadelphia 
V  Cooke,  30  Pa.  St.  56;  Northern 
Liberties  v.  Swain,  13  Pa.  St.  113. 

31.  Bell  V.  New  York,  73  N.  Y. 
S.  298,  66  App.  Div.  578. 

32.  Klatt  V.  Detroit,  162  Mic'j. 
186,  127  N.  W.  409. 


A  statute  providing  that  a  judg- 
ment of  confirmation  of  an  assess- 
ment shall  be  a  lien  on  the  prop- 
erty for  five  years,  has  no  retra- 
spective  effect,  and  does  not,  after 
five  years,  bar  a  sale  of  the  prop- 
erty for  an  assessment  confirmed 
before  the  statute  took  effect. 
Mecartney  v.  People,  202  111.  51, 
66  N.  B.  873. 

33.  Lybass  v.  Fort-  Myers,  56 
Fla.  817,  47  So.  346;  Doremus  v. 
Cameron,  49  N.  J.  Eq.  1,  22  Atl. 
802;  O'Neill  v.  Dringer,  31  N.  J. 
Eq.  507;  Allegheny  City's  Appeal, 
41  Pa.  St.  60. 

34.  Florida.  Lybass  v.  Fort 
Myers,  56  Fla.  817,  47  So.  346. 

Indiana.  State  v.  Aetna  Life 
Ins.  Co.,  117  Ind.  251,  20  N.  E. 
144;    Cook  v.  State,  101  Ind.  446. 

Minnesota.  Mofey  v.  Duluth, 
75  Minn.  221,  77  N.  W.  829. 

New  Jersey.  Paterson  v.  O'Neill, 
32  N.  J.  Eq.   386. 

Virginia.  Richmond  v.  Wil- 
liams, 102  Va.  733,  47   SL  E.  844. 
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daring  that  the  assessment  shall  be  a  lien  from  a  certain 
time,  it  has  been  held,  do  not  thereby  give  priority  to 
such  lien.** 

Sjiecial  tax  or  assessment  liens  are  frequently  made 
superior  to  all  liens  which  the  owner  places  on  his  prop- 
erty, whether  placed  before  or  after  such  liens  attach.*^ 

Under  a  provision  of  a  drainage  act  that  all  assess- 
ments made  thereunder  "shall  be  taken,  held  and  con- 
sidered a  lien  upon  each  and  every  tract  of  land  or  prop- 
erty assessed  *  *  *  to  the  extent  and  amount  of  the  pro- 
portionate share  assessed  or  levied  against  the  same," 
it  has  been  held  that  a  lien  of  this  character  attaches  to 
the  land  itself,  irrespective  of  the  interests  of  the  vari- 
ous owners,  and  is  paramount  to  all  other  claims  or 
liens  against  the  property;  and  that  such  lien  is  of  the 
same  general  nature  and  subject  to  the  same  general 
rules  as  that  given  in  case  of  general  taxation.     The 


36.  KUlian  v.  Andrews,  130 
Ind.  579,  30  N.  B.  700;  State  t. 
Aetna  Life  Ins.  Co.,  117  Ind.  251, 
20  N.  E.  144. 

See  Germania  Sav.  Bank's  A> 
peal,  91  Pa.  St.  345. 

37.  Made  superior  to  mortgage 
lien. 

California.  German  Sav.,  etc. 
Socy.  V.  Ramish,  138  Cal.  120, 
69  Pac.  89,  70  Pac.  1067;  Wilson 
V.  California  Bank,  121  Cal.  630, 
54  Pac.  119. 

Indiana.  Bloomington  v.  Phelps, 
149  Ind.  596,  49  N.  E.  581;  State 
V.  Aetna  Life  Ins.  Co.,  117  Ind.  251, 
20  N.  E.  144. 

Kentucky.  Dressman  v.  Far- 
mers', etc.  Nat.  Bank,  100  Ky. 
571,  38  S.  W.  1052,  36  L.  R.  A. 
121. 

Louisiana.  Re  New  Orleans 
Draining  Co.,  11  La.  Ann.  338. 

Minnesota.  Morey  v.  Duluth, 
75  Minn.  221,  77  N.  W.  829. 


New  Jersey.  Hand  v.  Startup, 
3S  N.  J.  Eq.  115,  affirmed  in  Hand 
V.  Jersey  City,  41  N.  J.  Eq.  663, 
7  Atl.  565;  Thompson  v.  Thorp, 
32  N.  J.  Eq.  401;  Hardenbergh  v. 
Converse,  31  N.  J.  Eq.  500. 

Virginia.  Richmond  v.  Wil- 
liams, 102  Va.  733,   47  S.  E.  844. 

Washington.  Seattle  v.  Hill,  14 
Wash.  487,  45  Pac.  17,  35  L.  R. 
A.  372. 

Superior  to  judgment  lien.  Pitts- 
burg's Appeal,  70  Pa.  '  St.  142; 
Haus's  Estate,  2  Pa.  Dist.  88,  12 
Pa.  Co.  Ct.  74;  Morris  v.  Hainer, 
16  Pa.  Co.  Ct.  468. 

Made  superior  to  prior  me- 
chanics' liens.  Pennock  v.  Hoover, 
5  Rawle  (Pa.),  291;  Pittsburg's 
Appeal,  70  Pa.   St.  142. 

Superior  to  a  homestead  right. 
Nevin  v.  Allen,  15  Ky.  L.  Rep. 
886,  26  S.  W.  180. 
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court  observed:  "The  lien  thus  created  is  not  upon  any- 
specific  interest  in  the  land,  but  upon  the  land  itself, 
that  is,  upon  the  res.  Special  assessments  are  a  species 
of  taxation,  peculiar  in  their  nature  it  is  true  and  sub- 
ject to  special  rules.  But  the  power  to  levy  them  is 
clearly  referable  to  the  taxing  power.'"* 

Under  a  bharter  provision  that  in  suits  to  enforce  the 
lien  of  a  special  tax  bill,  all  or  any  of  the  owners  of  the 
land  charged,  or  of  any  interest  or  estate  therein,  may 
be  niade  defendants,  and  that  a  judgment  shall  bind  such 
interest,  it  has  been  declared  to  be  evident,  that  the  lien 
of  a  special  tax  bUl  is  superior  to  any  encumbrance  with 
which  the  owner  may  charge  his  land  whether  prior  or 
subsequent  to  the  lien  of  the  special  tax.^^ 

Under  a  charter  providing  that  the  "tax  bill  shall  be 
and  become  a  lien  on  the  property  charged  therewith" 
to  be  enforced  by  suit  against  the  owner  and  which  con- 
tains no  provision  making  th^  tax  bill  a  first  lien,  it  has 
been  held  that,  the  lien  of  a  special  tax  bill  issued  for 
street  improvements  has  priority  over  a  deed  of  trust 
which  antedates  the  tax  bill;  moreover,  that  such  lien  is 
of  like  nature  as  that  created  in  case  of  general  taxes, 
which  aside  from  express  statute  to  that  effect,  consti- 
tute a  prior  lien  against  the  property  on  which  they  are 

40 


38.  Wabash  Eastern  Ry.  Co.  v.  also  In  State  v.  St.  IjOuIs,  K.  C.  & 
East  Lake  Pork  pom'rs,   134   111.  N.  Ry.  Co.,  77  Mo.  220,  221. 

384,  399,  25  N.  B.  781,  10  L.  R.  A,  40.     "In  construing  the  charter. 

285,   holding  that  the  lien  is  bu-  in  order  to  arrive  at  the  intent  of 

perior  to  that  of  a  deed  of  trust,  the  framers   it  is  proper  to  con- 

and  relying  on  Ostenberg  v.  TJn-  sider     the     objects     which     they 

ion  Trust  Co.,  93  U.  S.  424,  23  L.  sought    to    accomplish     and    the 

Ed.   964;    Jack  v.  Weiennett,    115  practical  situation  for  which  they 

111.   105,   3   N.   E.   445;    Cooper  v.  were    attempting   to    provide.     It 

Corbin,  105  111.  224.  was    doubtless    obvious    to    them 

39.  Keating  v.  Craig,  73  Mo.  that  unless  tax  bills  became  first 
507,  approved  in  Morey  Engineer-  liens  on  property  the  improve- 
ing  &  Const.  Co.  v.  St.  Louis  ment  of  the  city  would  be  se- 
Artlflcial  Ice  Rink  Co.,  242  Mo.  rlously  hampered."  Morey  Bngin- 
241,  260,  261,  146,  S.  W.  1142,  and  eering,  etc.  Co.  v.  St.  Louis  Arti- 
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It  has  been  held,  that  an  assessment  lien  does  not  take 
precedence  over  the  lien  of  a  school  fund  mortgage  to 
the  state.*  ^  A  tax  lien,  it  has  been  held,  is  superior  to  an 
assessment  lien  prior  in  time.*"  A  statute  providing  that 
the  deed  given  upon  foreclosure  of  an  assessment  lien 
shall  convey  "the  entire  title  to  the  property  therein 
described,  stripped  of  all  prior  liens  or  claims,  excepting 
unpaid  instalments  and  general  taxes,"  makes  the  as- 
sessment lien  subordinate  to  the  lien  for  taxes.**  In 
the  absence  of  express  or  implied  provision,  assessment 
liens  will  not  take  precedence  over  other  liens.** 

Statutes  giving  priority  to  assessment  hens  over  other 
liens  existing  at  the  time  of  the  passage  of  the  statute 
have  been  sustained,  and  declared  not  to  impair  the  ob- 
ligation of  the  mortgage  contract  and  not  to  violate  the 
fourteenth    amendment  of  the    Federal    constitution.*^ 


flclal  Ice  Rink  Co.,  242  Mo.  241, 
146  S.  W.  1142;  decision  of  four 
judges  of  a  court  of  seven,  tliree 
dissenting. 

See  Granite  Bituminous  Paving 
Co.  V.  Parkview  Realty  and  Imp. 
Co.  (Mo.  App.  1912),  151  S.  W. 
479. 

41.  State  V.  Kllburn,  81  Conn. 
9,  69  Atl.  1028,  129  Am.  St!  Rep. 
205. 

To  same  effect.  Trustees  Pub- 
lic Schools  V.  Shotwell,  45  N.  J. 
Eq.  106,  16  Atl.  308. 

42.  McCoUum  v.  Uhl.  128  Ind. 
304,  27  N.  B.  152,  725. 

43.  Ballard  v.  Ross,  38  Wash. 
209,  80  Pac.  439;  Ballard  v.  Way, 
34  Wash.  116,  74  Pac.  1067,  101 
Am.  St.  Rep.  993;  McMillan  v. 
Tacoma,  26  Wash.  358,  67  Pac.  68. 

In  Indfana  it  is  held  that  the 
sale  of  a  lot  for  taxes  and  the 
execution  of  a  deed  therefor  do 
not  affect  a  street  assessment  lien 
on  such  lot.  Indianapolis  v.  City 
5  McQ.  12 


Bond  Co.,  42  Ind.  App.  470,  84  N. 
B.  20. 

In  New  Jersey  it  has  been  held 
that  a  mortgage  made  to  an  ofiB- 
cer  of  a  chancery  court  designated 
by  the  chancellor,  is  as  much 
within  the  law  as  if  It  were  made 
directly  to  the  chancellor,  and  is 
a  lien  superior  to  the  lien  of  mu- 
nicipal taxes  and  assessments. 
Jersey  City  v.  Foster,  32  N.  J. 
Bq.  825. 

44.  State  v.  Loveless,  133  Ind. 
600,  33  N.  B.  622;  Pierce  v.  Aetna 
Life  Ins.  Co.,  131  Ind.  284,  31  N. 
E.  68;  Killian  v.  Andrews,  130 
Ind.  579,  30  N.  E.  700;  Lincoln 
St.  R.  Co.  V.  Lincoln,  61  Neb.  109, 
84  N.  W.  802;  Shaler  v.  McAleese, 
73  N.  J.  Eq.  536,  68  Atl.  416; 
Bellevue  v.  Umstead,  38  Pa.  Super. 
Ct.   116. 

45.  German  Sav.,  etc.  Socy.  v. 
Ramish,  138  Cal.  120,  69  Pac.  89, 
70  Pac.  1067;  Murphy  v.  Beard, 
138  Ind.  560,  38  N.  E.  33;  Oom'rs 
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The  United  States  Supreme  Court  has  declared  that  it  is 
"not  prepared  to  say  that  a  legislative  act  giving  pref- 
erence to  such  local  liens,  even  over  those  already  created 
by  mortgage,  judgment,  or  attachment,  would  be  repug- 
nant to  the  constitution  of  the  United  States."*®  In 
Indiana  it  is  held  that  a  statute  making  a  drainage  as- 
sessment lien  superior  to  a  mortgage  lien  existing  at  the 
time  the  statute  was  enacted  is  constitutional  and  does 
not  impair  the  obligation  of  the  mortgage  contract.  So 
held  for  the  reason  that  the  mortgaged  real  estate  was 
subject  to  the  taxing  power  ^s  against  the  mortgagees 
and  lien  holders,  as  well  as  against  the  owner.*^  But 
unless  expressly  so  provided,  assessment  liens  do  not 
take  precedence  over  other  prior  liens  existing  before  the 
enactment  of  the  statute  or  charter  making  assessment 
liens  superior.** 

It  has  been  held  that,  in  the  absence  of  any  provision 
to  the  contrary,  assessment  liens  take  precedence  in 
order  of  time,  as  do  other  liens.**  In  Indiana  it  has  been 
held  that  under  a  law  making  assessments  a  lien  to  the 
same  extent  that  taxes  are  a  hen,  there  is  no  priority  be- 
tween assessments  of  the  same  property  for  successive 
improvements.  The  reason  for  this  rule  is  said  to  be 
that  the  property  is  assessed  upon  the  theory  of  benefit, 
and  that  every  improvement  of  this  character  enhances 

of  Sinking  Fund  v.  Linden  Twp.,  But  where  a  statute  is  a  mere 

40  N.  J.  Eq.  27;   Storrie  v.  Hous-  revision    of    a    former    statute,    a 

tor^  City  St.  R.  Co.,   92  Tex.  129,  mortgage      executed      aftter      the 

46  S.  W.  796,  44  L.  R.  A.  716.  original    but   before    the    revising 

46.  Provident  Institution  for  statute  does  not  take  precedence 
SavinES  v.  Jersey  City,  113  U.  S.  over  an  assessment  lien  created 
506,  5  Sup.  Ct.  427,  28  L.  Ed.  li02.  subsequent  to  the  revising  statute. 

47.  Baldwin  v.  Moroney,  173  Kirby  v.  Waterman,  17  S.  D.  314, 
Ind.  574,  91  N,  E.  3,  30  L.  R.  A.  96  N.  W.  129. 

(N.  S.)    791.  49.     Des  Moines  Brick  Mfg.  Co. 

48.  Appeal  of  Pittsburgh,  40  v.  Smith,  108  Iowa,  307,  79  N.  W. 
Pa.  St.  455;  Oil  City  Bldg.,  et?.  77;  Parker-Washiiigton  Co.  v. 
Ass'n  v.  Shanfelter,  29  Pa.  Super.  Corcoran,  150  Moj  App.  188,  129 
Ct.  251;   Martin  v.  Greenwood,  27  S.  W.  1031. 

Pa.     Super.     Ct.     245;     Reilly    v. 
Elliott,  1  Del.  Co.  (Pa.)  77. 
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the  value  of  the  property  to  the  extent  of  such  assess- 
ment. *"  And  also  it  has  been  there  held  that  a  statute 
giving  assessment  liens  priority  over  other  liens,  a  sub- 
sequent assessment  lien  takes  precedence  over  prior  as- 
sessment liens.*^ 

Where  property  upon  which  an  assessment  lien  exists 
is  condemned  for  other  municipal  purposes  the  lien  fol- 
lows and  attaches  to  the  money  paid  for  the  land.°^ 

I 

7.   VALIDITY  AND  EEMEDIES. 


§  2111.     Non-observance 
ment. 


of    law  authorizing  improve- 


Failure  to  observe  a  mere  directory  provision  author- 
izing the  improvement  will  not  invalidate  the  assess- 
ment therefor.^^  Nor  will  slight  irregularities,  informal- 
ities, or  variances  affect  the  validity  of  an  assessment.*** 


50.  Brownell  Impt.  Co.  v. 
Nixon  (Ind.  App.  1910).  92  N. 
E.    693. 

51.  Burke  v.  Lukens,  12  Ind. 
App.  648,  40  N.  B.  641,  54  Am.  St. 
Rep.  539. 

52.  Buchanan  v.  Kansas  City, 
208  Mo.  674,  106  S.  W.  531,  15  L. 
R.  A.   (N.  S.)   834. 

53.  Frankfort  v.  Farmers  Bank, 
22  Ky,  L..  Rep.  1738,  61  S.  W.  458. 

Thus,  the  failure  of  a  superin- 
tendent of  sewers  to  keep  an  ac- 
count of  the  cost  of  constructing 
sewers  for  the  benefit  of  the  board 
of  aldermen,  and  to  report  the 
names  of  persons  deriying  a 
benefit  from  such  sewers,  does 
not  affect  the  validity  of  an  assess- 
ment for  the  cost  of  sewers,  such 
provision  being  directory  only. 
Collins  V.  Holyoke,  146  Mass.  298, 
15  N.  E.  908. 

B4.     See  §  2112  post. 

Illinois.  Pierson  v.  People,  204 
111.    456,    68    N.    B.    383;    Rawsou 


V.  Chicago,  185  111.  87,  57  N.  E. 
35;  People  v.  McWethy,  177  111. 
334,  52  N.  E.  479. 

Kentucky.  Lindenberger  Land 
Co.  V.  Park  &  Co.,  27  Ky.  L.  Rep. 
437,  85  S.  W.  213. 

Minnesota.  State  v.  Blake,  86 
Minn.  37,  90  N.  W.  5. 

Missouri.  Excelsior  Springs  v. 
Ettenson,  120  Mo.  App.  215,  96 
S.  W.  701;  Marionville  v.  Henson, 
65  Mo.  App.  397. 

New  York.  Ex  parte  Albany, 
23  Wend.    (N.  Y.)    277. 

Pennsylvania.  Erie  City  v.  Wil- 
lis, 25  Pa.  Super.  Ct.  459. 

Irregularities  illustrated.  Where 
an  improvement  was  made  under 
a  contract  which  the  council  had 
authority  to  make,  failure  to  ap- 
point an  officer  to  superintend  the 
work  as  provided  by  ordinance 
will  not  affect  the  validity  of  the 
assessment  therefor.  Williams  v. 
Detroit,  2  Mich.  560. 

Where  bonds  were  issued  by  a 
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But  a  material  departure  from  the  essential  require- 
ments of  the  law  authorizing  the  improvement  will  ren- 
der an  assessment  therefor  invalid.'*     And  ordinarily 


city  to  pay  for  an  Improvement 
which  pledged  its  credit  and  a 
special  assessment  for  the  pay- 
ment thereof,  and  the  pledging  of 
Itb  credit  and  its  consequent  lia- 
bility, was  void,  this  fact  did  not 
relieve  the  property  owners  from 
liability  for  the  assessment.  Gedge 
V.  Covington,  26  Ky.  L.  Rep.  273, 
80  S.  W.  1160. 

The  fact  that  a  street  had 
been  illegally  graded,  by  days  work 
instead  of  by  contract,  does  not 
I  defeat  an  assessment  for  the  en- 
tire work  of  Improvement  includ- 
ing curbing,  flagging,  filling,  etc. 
People  V.  McCue,  76  N.  Y.  S.  485, 
37  Misc.  Rep.  741,  affd  In  77-  N. 
Y.  S.  451,  74  App.  Div.  302. 

55.  California.  Smith  v.  Cofran, 
34  Cal.  310;  Smith  v.  Davis,  30 
Cal.  536;  Stoner  v.  Los  Angeles, 
8  Cal.  App.  607,  97  Pac.  692. 

Colorado.  Hildreth  t.  Long- 
mont,  47  Colo.  79,  105  Pac.  107. 

Illinois.  People  v.  Hennessy, 
'  234  m.  14,  84  N.  B.  692. 

Indiana.  Brownell  Impt.  Co.  v. 
Nixon  (Ind.),  92  N.  B.  693. 

Iowa.  Gallaher  v.  Garland,  126 
Iowa,  206, 101  N.  W.  867;  McManus 
V.  Hornaday,  99  Iowa,  507,  68  N. 
W.  812. 

Kentucky.  McGrath  v.  Shelby- 
ville,  13  Ky.  L.  Rep.  588. 

Louisiana.  Barker  Asphalt  Pav. 
Co.  v.  Watt,  51  La.  Ann.  1345,  26 
So.  70. 

MassacJmsetts.  Warren  v.  Bos- 
ton, 181  Mass.  6,  62  N.  B.  951. 

Missouri.  Springfield  v.  Schmook, 
120   Mo.   App.   41,   96   S.  W.   257; 


Smith  V.  Westport,  105  Mo.  App. 
221,  79  S.  W.  725. 

New  Jersey.  Durrell  v.  Wood- 
bury, 75  N.  J.  L.  939,  70  Atl.  1100, 
afl'g  65  Atl.  198. 

New  Vork.  Tredwell  v.  Brook- 
lyn, 43  N.  Y.  S.  458,  11  App.  Div. 
224. 

Oregon.  Portland  v.  Oregon 
Real  Estate  Co.,  43  Ore.  423,  72 
Pac.  322;  Portland  v.  Bituminous 
Paving,  etc.  Co.,  33  Ore.  307,  52 
Pac.  28,  44  L.  R.  A.  527,  72  Am. 
St.  Rep.   713. 

South  Dakota.  State  v.  Sioux 
Falls,  25  S.  D.  3,  124  N.  W.  963. 

West  Virginia.  Dancer  v.  Man- 
nington,  50  W.  Va.  322,  40  S.  E. 
475;  Marr  v.  Mannington,  50  W. 
Va.  328,  40  S.  B.  1039. 

Time  for  completion.  Where 
the  ordinance  authorizing  the  im- 
provement specifies  the  time 
within  which  the  improvement 
must  be  completed  and  such  time 
Is  exceeded,  tax  bills  issued  there- 
for cannot  be  collected.  Spring- 
field V.  Schmook,  120  Mo.  App. 
41,  96  S.  W.  257.  See  also.  Ex- 
celsior Springs  v.-  Bttenson,  120 
Mo.  App.  215,  96  S.  W.  701;  § 
1933  ante,  vol.  4. 

Cliange  in  material.  An  assess- 
ment for  the  cost  of  a  sidewalk 
cannot  be  collected  where  the 
materials  used  in  its  construction 
were  different  from  those  specified 
in  the  resolution  for  the  improve- 
ment and  the  notice  to  the  owners. 
Meek  v.  Colllnwood,  30  5hio  Cir. 
Ct.  63.    , 
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this  is  true  irrespective  of  the  question  whether  there 
has  been  inflicted  any  actual  injury  by  the  failure  to 
comply  with  such  requirements."' 

§  2112.  Defects  and  irregularities  affecting  validity  of 
assessment. 
Objections  to  assessments  must  be  specific  and  season- 
ably presented.  In  most  jurisdictions  minor  defects  and 
irregularities  in  an  assessment,  which  do  not  go  to  the 
merits  of  the  proceedings  and  which  do  not  affect  the 
substantial  rights  of  the  property  owner,  but  which  are 
purely  technical  or  formal  will  not  invalidate  the  assess- 
ment."'^ But  substantial  defects,  going  to  the  merits  of  the 


56.  Excelsior  Springs  v.  Etten- 
son,  120  Mo.  App.  215,  96  S.  W. 
701. 

Where  the  provisions  of  tjie 
authorizing  law  are  not  followed, 
the  fact  that  the  cost  of  the  Im- 
provement was  not  thereby  In- 
creased does  not  justify  an  assess- 
ment for  the  Improvement.  War- 
ren V.  Boston,  181  Mass.  6,  62  N. 
E.  951. 

57.  California.  Gill  v.  Dunham, 
99  Cal.  17,  34  Pac.  68. 

Colorado.  Spalding  v.  Denver, 
33  Colo.  172,  178,  80  Pac.  126. 

Illinois.  Gage  v.  People,  213 
111.  468,  470,  72  N.  R  1108. 

Iowa.  Ottumwa  Brick,  etc.  Co. 
v.  AInley,  109  Iowa,  386,  80  N.  W. 
510;  Dlttoe  v.  Davenport,  74  Iowa, 
66,  36  N.  W.  895. 

Michigan.  Nelson  v.  Saginaw, 
106  Mich.  659,  64  N.  W.  499. 

TJew  York.  Conde  v.  Schen- 
ectady, 164  N.  Y.  258,  58  N.  E. 
130;  Knell  v.  Buffalo,  7  N.  Y.  S. 
233,  54  Hun,  80. 

North  Dakota.  Pickton  v. 
Fargo,  10  N.  Dak.  469,  88  N.  W. 
90. 


Ohio.  Wewell  v.  Cincinnati,  45 
Ohio  St.  407,  15  N.  E.  196;  Strauss 
V.  Cincinnati,  11  Ohio  Dec.  (Re- 
print) 92,  24  W.  I*  Bull.  422. 

See  cases  in  n.  to  §  2111  ante; 
§  2152  post. 

Slight  errors.  An  assessment 
made  at  a  uniform  rate  per  front 
foot  is  not  rendered  void  by  in 
error  in  assessing  the  lot  at  more 
than  It  should  have  been  assessed, 
since  the  error  Is  such  as  might 
be  corrected  on  appeal.  Bates  v. 
Hadamson,  2  Cal.  App.  574,  84 
Pac.  51. 

A  statute  providing  that  mere 
Informalities  of  the  common  coun- 
cil in  directing  the  improvement, 
or  making  the  assessment  or  ap- 
portionment of  the  cost,  shall  not 
afford  a  defense  against  the  col- 
lection of  the  assessment  deprives 
the  property  owner  of  no  sub- 
stantial right,  but  prevents  the 
assertion  of  technical  or  formal 
assertions  which  do  not  affect  the 
merits  of  the  proceedings.  Gar- 
vin V.  Daussman,  114  Ind.  429, 
16  N.  E.  826,  5  Am.  St.  Rep.  637. 

A    mere    clerical    error   in    the 
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question  of  validity,  are  fatal  to  the  assessment.  Thus  an 
assessment  for  local  improvements  levied  without  the 
notice  to  the  owners  of  property  to  be  affected  thereby, 
required  by  law,  renders  the  assessment  void.'*  But  an 
assessment  against  several  tracts,  void  because  of  failure 
to  give  notice  as  to  some  of  the  tracts,  is  valid  as  to  those 
concerning  which  notice  was  given.®^  An  assessment  is 
void  upon  its  face  if  it  purports  to  be  for  work  which  is 
not  included  in  the  contract  upon  which  it  is  made,  or 
under  some  laws,  which  has  not  been  authorized  in  the 
resolution  of  intention,®*  or  upon  lands  which  the  statute 
or  charter  does  not  make  chargeable  for  the  expense  of 
the  work,®^  or  upon  lands  which  lie  outside  of  the  district 
to  be  assessed.®^ 

§  2113.     Failure  to  advertise  for  bids  for  the  work. 

Failure  to  advertise  for  bids  as  required  by  law  will 
render  invalid  an  assessment  levied  to  pay  for  the 
work.®^  However,  if  part  only  of  the  work  was  let  with- 
out advertising,  it  has  been  held,  the  assessment  will  be 
declared  invalid  only  ,as  to  such  part  and  will  be  reduced 
pro  tanto.^*     Likewise,  failure  to  comply  substantially 

appointment    of    an    assessment  60.     Donnelly    v.    Howard,    60 

commissioner    in    omitting   a   let-  Gal.   291;    Partridge  v.  Lucas,   99 

ter  from  his  given  name  will  not  Cal.  519,  33  Pac.  1082. 

render  the  assessment  void.    Bre-  61.    Parker  v.  Reay,  76  Cal.  103, 

thold  V.  Wilmette,  168  111.  162,  48  18  Pac.  124. 

N.  E.  38.  62.     Schumacker   t.   Toberman, 

An  overestimate  in  the  num-  56  Cal.  508. 
ber  of  square  feet  of  property  63.  Polk  v.  McCartney,  104 
assessed  for  a  sewer  will  not  in-  Iowa,  567,  73  N.  W.  1067;  Bow- 
validate  the  assessment  if  tthe  ditch  v.  Boston,  168  Mass.  239, 
property  Is  assessed  for  no  more  46  N.  B.  1026;  Re  Manhattan  R. 
than  its  just  proportion  of  the  Co.,  102  N.  T.  301,  6  N.  E.  690;  Re 
cost  of  constructing  the  sewer.  Weil,  83  N.  Y.  543;  Ardrey  v.  Dai- 
Keith  V.  Boston,  120  Mass.  108.  lap,  13  Tex.  Civ.  App.  442,  35  S. 

58.  State  v.  Seattle,  42  Wash.  W.   726. 

370,  85  Pac.  11.  64.     Cincinnati  v.  Anchor  White 

See  §§  2074  to  2076  ante.  Lead  Co.,  44  Ohio  St.  243,  7  N.  E. 

59.  State  v.   Seattle,  42  Wash.      11;     Cincinnati     v.     Wew'ell,     44 
370,  85  Pac.  11.  Ohio  St.  243,  7  N.  E.  11;    Clnciii- 
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with  a  requirement  as  to  advertising  for  bids  renders 
invalid  an  assessment  subsequently  made  to  pay  for  work 
done  under  a  contract  so  let.^^ 

The  subject  of  competitive  bids  when  required,  adver- 
tising, acceptance  and  consideration  of  bids,  the  award- 
ing of  the  contract  and  the  effect  of  failure  to  observe  the 
requirements  of  the  law  will  be  found  fully  treated  in  a 
prior  volume.*" 

§  2114.     Legal  existence  of  street  or  way  improved. 

To  render  an  assessment  for  street  improvements 
valid,  the  street  in  question  must  be  a  legally  existing 
public  street  at  the  time.®''    However,  it  is  held  that  a 


natl  V.  Egleston,  44  Ohio  St  243, 
7  N.  E.  11. 

An  assessment  for  street  paving 
■will  be  reduced  where  it  includes 
a  charge  for  laying  cross  walks, 
the  contract  for  which  was  made, 
and  the  work  done,  without  ad- 
vertising for  proposals  therefor. 
Re  Rosenbaum  6  N.  Y.  S.  184,  53 
Hun  478. 

The  failure  to  advertise  for  pro- 
posals for  laying  cross  walks  is 
not  necessarily  fatal  to  an  assess- 
ment for  street  paving  where  the 
statute  provides  that  such  assess- 
ments may  be  modified  by  deduct- 
ing therefrom  the  amount  of  any 
unlawful  increase.  Re  McCor- 
mack,  60  Barb.  (N.  Y.)  128,  10 
Abb.   Prac.  234. 

65.  TJpington  v.  Oviatt,  34 
Ohio  St.  232;  Kretsch  v.  Helm,  45 
Ind.  438. 

66.  §  1183  et  seq.  ante,  vol.  3. 
Public    improvement    contracts 

i  1900  et  seq.  ante,  vol.  4. 

67.  §  1842  ante,  vol.  4. 
California.     Spauldlng    v.    Wes- 
son, 115  Cal.  441,  47  Pac.  249. 

Louisiana.  De  Grllleau  v.  Fraw- 
ley,  48   La.  Ann.  184,  19  So.  151, 


Michigan.  Detroit,  etc.  R.  Co. 
V.  Detroit,  49  Mich.  47,  12  N.  W. 
904. 

Missouri.  McGinnis  v.  St.  Louis, 
157  Mo.  191,  57  S.  W.  755;  Moran 
V.  Lindell,  52  Mo.  229. 

Ohio.  See  Wisby  v.  Bonte,  19 
Ohio  St.  238. 

Oregon.  Heiple  v.  E^ast  Port- 
land, 13  Ore.  97,  8  Pac.  907. 

Pennsylvania.  Philadelphia  v. 
Thomas'  Heirs,  152  Pa.  St.  494, 
25  Atl.  873;  Philadelphia  v.  Ball. 
147  Pa.  St.  243,  23  Atl.  564. 

Title  to  the  land  or  an  easement 
of  public  passage  must  be  In  the 
public.  Copcutt  V.  Yonkers,  13 
N.  Y.  S.  452,  59  Hun,  212,  affi'd 
in  128  N.  Y.  669,  29  N.  B.  1'4'8. 

In  the  absence  of  statutory 
provisions,  a  city  cajinot  improve 
land  for  a  street  and  assess  bene- 
fits therefor  while  condemnation 
proceedings  therefor  are  pending 
on  appeal.  Hennessy  v.  St.  Paul, 
44  Minn.  306,  46  N.  W.  353. 

If  the  municipality  has  no  title 
to  part  of  the  street  no  lien  can 
arise  in  its  favor  against  abutting 
property  for  the  improvement  of 
that  part.     Bodley  v.  Finley,  111 
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municipal  corporation  may  levy  such  assessment,  and 
afterwards  acquire  the  title  hy  condemnation  or  other- 
wise.'® 

It  is  not  necessary  that  land  for  the  street  be  con- 
demned. In  the  absence  of  statutory  provisions  to  the 
contrary,  it  may  be  acquired  in  other  ways,  such  as 
dedication,  prescription,'®  and  implied  dedication.  From 
the  fact  of  user  of  land  by  the  public  for  a  street  for  a 
number  of  years  without  objection  by  the  owner  of  the 
fee,  an  actual  dedication  may  be  presumed,  and  such 
street  may  be  improved  and  paid  for  by  assessments ' 

§  2115.     Improvement  extending  on  private  property. 

Obviously  a  municipal  corporation  cannot  acquire 
title  to  land  by  encroaching  thereon  and  committing  a 
permanent  trespass,  as  by  extending  or  widening  a  street 
without  proper  proceedings  or  sufficient  authority.''^  An 
assessment  for  an  improvement  wrongfully  constructed 


■  Ky.  618,  23  Ky.  L.  Rep.  851,  64  S. 
W.  439. 

No  lien  can  exist  for  street  im- 
provement unless  the  street  has 
been  dedicated  to  the  public.  Du- 
laney  v.  Flgg,  123  Ky.  291,  29  Ky. 
L.  Rep.  678,  94  Sl  W.  658. 

68.  Leman  v.  Lake  View,  131 
111.  388,  23  N.  E.  346;  Holmes  v. 
Hyde  Park,  121  111.  128,  13  N.  E. 
540;  Connellsville  Borough  v. 
Hogg,  156  Pa.  St.  326,  27  Atl.  25. 
See  also,  Cochran  v.  Park  Ridge, 
138  111.  295,.  27  N.  E.  939;  Lewis 
V.  Albertson,  23  Ind.  App.  147,  53 
N.  E.  1071. 

Prior  acquisition  of  title  is  not 
necessary  td  the  validity  of  the 
assessment.  Sears  v.  Boston,  180 
Mass.  274,  62  N.  E.  397,  62  L.  R. 
A.  144. 

69.  Meriden  v.  Camp,  46  Conn. 
284;  Darlington  v.  Com.  41  Pa.  SL 
63. 


70.  Mason  v.  Sioux  Falls,  2  S. 
D.  640,  51  N.  W.  770,  39  Am.  St. 
Rep.  802. 

Street  dedicated  and  used  for 
twenty  years  gives  municipality 
complete  jurisdiction,  so  as  to 
authorize  construction  of  side- 
walk at  expense  of  abutting  own- 
ers. Hazelgreen  v.  McNabb,  23 
Ky.  L.  Rep.  811,  64  S.  W.  431. 

Use  of  county  road  by  city  as  a 
street  for  twenty  years  during 
which  the  county  made  no  claim 
thereto,  renders  it  a  city  street, 
subject  to  improvement  by  the 
city  for  which  assessments  may 
be  made.  Jackson  v.  McHargue, 
32  Ky.  L.  Rep.  564,  106  S.  W.  871. 

Establishment  of  streets,  see  § 
1294  et  seq.  ante,  vol.  3. 

71.  Baker  v.  Norwood,  11  Ohio 
CIr.  Dec.  371;  Davis  v.  Silverton, 
47  Oreg.  171,  82  Pac.  16. 
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on  private  property,  is  invalid.''^  However  where  it  is 
the  law  that  a  municipal  corporation  may  impose  an 
assessment  for  an  improvement  built  on  land  before  it 
has  acquired  title  thereto,  it  is  no  objection  to  an  assess- 
ment that  the  improvement  is  constructed  partly  on  land 
belonging  to  the  party  objecting J^ 

§  2116.     Change  of  title  to  avoid  assessment. 

A  conveyance  of  land  for  value  and  in  good  faith  is 
not  rendered  void  because  made,  for  the  purpose  of  so 
dividing  the  grantor's  land  as  to  reduce  the  assessment 
for  an  improvement.'^*  But  a  conveyance  of  land,  not 
made  in  good  faith,  but  for  the  purpose  of  defeating  an 
assessment  for  improvements,  is  void  as  to  such  assess- 
ment.'^' 


72.  Lorenz  v.  Armstrong,  3  Mo. 
App.  574;  Re  Chesebrough.,  56 
How.  Pr.  (N.  Y.)  460,  aff'd  in  17 
Hun  561;  Baker  v.  Norwood,  11 
Ohio  Cir.  Dec.  371;  Western 
Pennsylvania  R.  Co.  v.  Alle- 
gheney,  92  Pa.  St.  100.  See  also, 
Spaulding  v.  Wesson,  115  Cal.  441, 
47  Pac.  249. 

Improvements  on  private  prop- 
erty. Under  power  to  regulate  and 
compel  connections  to  be  made 
between  abutting  premSses  and 
water  and  gas  mains  and  sewers, 
a  city  cannot  make  such  connec- 
tions and  assess  the  cost  against 
abutting  property.  Alvord  v. 
Syracuse,  163  N.  Y.  158,  57  N.  B. 
310. 

But  it  has  been  held  that  the 
fact  that  part  of  an  improvement 
is  thus  unlawfully  constructed 
does  not  avoid  the  assessment  en- 
tirely but  only  pro  tanto.  John- 
son v.  Duer,  115  Mo.  366,  21  S.  W. 
800;  Athens  Borough  v.  Carmer, 
169  Pa.  St.  426,  32  Atl.  422. 

It  is  no  defense  to  an  assess- 


ment that  part  of  the  improvement 
is  constructed  on  private  prop- 
erty if  the  owner  gave  his  con- 
sent thereto.  In  such  a  case  the 
owner  is  estopped  from  ousting 
the  city.  St.  Joseph  v.  Landls, 
54  Mo.  App.   315. 

The  building  of  a  wall,  which 
was  necessary  for  the  protection 
of  a  street,  partly  in  the  street 
and  partly  on  adjoining  private 
property  with  the  consent  of  the 
owner,  may  be  paid  for  by  local 
assessment.  Longworth  v.  Cin- 
cinnati, 34  Ohio  St.  101. 

73.  Hunerberg  v.  Hyde  Park, 
130  111.  156,  22  N.  B.  486;  Holmes 
v.  Hyde  Park,  121  111.  128,  13  N. 
E.  540.  See  also  Taylor  v.  Haver- 
hill, 192  Mass.  287,  78  N.  E.  475. 

74.  Eagle  Mfg.  Co.  v.  Daven- 
port, 101  la.  493,  70  N.  W.  707,  38 
L.  R,  A.  480. 

75.  St.  Louis  V.  Meier,  77  Mo. 
13;  Stifel  v.  Brown,  24  Mo.  App. 
102 ;  Fass  v.  Seehawer,  60  Wis. 
525.  19  N.  W.  633. 
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An  assessment  when'  made  relates  back  to  the  time  of 
the  commencement  of  the  work,'^^  or  to  the  date  of  the 
passage  of  the  ordinance  therefor,"  and  a  division  of  a 
lot  of  ground,  or  changes  in  the  titles  to  such  lot,  subse- 
quent thereto  do  not  affect  the  right  to  assess  the  same 
in  accordance  with  its  previous  form  and  condition.'^^ 

§  2117.    Presumption  of  validity  of  assessment. 

The  action  of  municipal  authorities  making  an  assess- 
ment "comes  within  the  protection  of  the  general  maxim 
that  public  officers  are  presumed  to  have  rightly  acted 
until  the  contrary  is  clearly  made  to  appear."^®     The 


An  owner  may  dispose  of  his 
land  to  escape  taxation,  but  the 
law  will  not  countenance  any 
mere  manipulation,  under  the 
guise  of  disposition,  the  purpose 
and  only  effect  of  which  is  to  de- 
feat the  tax.  Ransom  v.  Burling- 
ton, 111  la.  77,  82  N.  W.  427. 

Where  the  facts  show  that  the 
conveyance  of  a  narrow  strip  ol 
land  of  the  abutting  portion  of 
property  was  made  without  con- 
sideration, that  the  deed  was  re- 
corded by  the  original  owner  who 
paid  the  taxes  thereon,  and  the 
grantee  did  not  ask  for  and  did 
not  want  a  deed  to  the  property, 
it  was  held  to  pass  no  title  and 
did  not  exempt  the  grantor's  prop- 
erty from  an  assessment.  Ran- 
som V.  Burlington,  111  la.  77,  82 
N.  W.  427. 

76.  Re  Elizabeth  Com'rs,  49  N. 
J.  L.  488,  10  Atl.  363. 

77.  State  v.  North  Bergen,  37 
N.  J.  L.  402;  Douglass  v.  Cincin- 
nati, 29  Ohio  St.  165. 

78.  When  a  board  acquires  ju- 
risdiction to  improve  a  street,  and 
the  contract  therefor  is  entered 
into,  an  assessment  therefor  may 
be  made  on  the  whole  of  a  lot  of 


ground  as  it  existed  at  that  time, 
and  subsequent  division  of  the 
same  by  sale  will  not  affect  the 
assessment  Dougherty  v.  Miller, 
36  Cal.  83. 

79.  Barber  Asphalt  Pav.  Co. 
V.  Ullman,  137  Mo.  543,  568,  38  Si. 
W.  458. 

Presumptions  arising  from  ofH- 
ciai  action.  The  word  "unknown" 
used  in  an  assessment  to  desig- 
nate the  owner  of  the  property 
assessed  amounts  to  an  official 
certificate  of  the  assessing  officer 
that  the  owner  of  the  property  is 
unknown  to  him  and  is  conclusive 
of  the  fact  so  certified.  Chambers 
V.  Satterlee,  40  Cal.  497. 

The  action  of  the  commis- 
sioners Is  conclusive  as  to  the 
relative  amount  of  the  cost  of  the 
improvement  to  be  borne  by  the 
municipality  and  the  owners  of 
the  property  to  be  benefited.  Wal- 
ters V.  Lake,  129  111.  23,  21  N.  E. 
556;  Billings  v.  Chicago,  167  III. 
337,  47  N.  E.  731;  Gait  v.  Chicago, 
174  ni.  605,  51  N.  E.  653;  Beckett 
T.  Chicago,  218  111.  97,  75  N.  E. 
747. 

The  question  whether  the  prop- 
erty assessed  was  benefited  can 
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assessment  roll  is  prima  facie  evidence  of  a  valid  assess- 
ment, and,  unless  it  is  proved  to  be  incorrect  or  invalid, 
it  must  be  accepted  as  conclusive.®"    And  the  assessment 


not  be  raised  by  the  owner  In  de- 
fense of  an  action  on  the  tax  bill. 
St.  Louis  V.  Ranken,  96  Mo.  497, 
9  S.  W.  910. 

On  appeal  from  an  assessment, 
an  Instruction  to  the  jury  that 
they  are  not  bound  by  the  assess- 
ment, and  leaving  them  to  ascer- 
tain from  the  evidence  how  much 
the  property  is  benefited,  was 
held  properly  refused.  Walters  v. 
Lake,  129  111.  23,  21  N.  E.  556. 

Assessments  for  public  improve- 
ments are  conclusive  only  when 
made  in  the  exercise  of  a  power 
conferred  by  statute.  State  v. 
District  Court,  etc.,  29  Minn.  62,  11 
N.  "W.  133;  Jackson  v.  Smith,  120 
Ind.  520,  22  N.  E.  431. 

And  an  assessment  made  in  a 
proceeding  not  authorized  by  stat- 
ute may  be  Shown  by  extrinsic 
evidence  to  be  invalid  where  it 
appears  on  the  record  to  be  a 
valid  charge  and  lien  upon  the 
property  assessed.  Mayall  v.  St. 
Paul,  30  Minn.  294,  15  N.  W.  170; 
Armstrong  v.  St.  Paul,  30  Minn. 
299,  15  N.  W.  174. 

Where  it  apppears  that  an  im- 
proper rule  has  been  followed  in 
making  the  assessment  there  is 
no  presumption  as  to  its  validity. 
State  V.  District  Court,  33  Minn. 
164,  22  N.  W.  295. 

Where  the  assessment  is  in  the 
name  of  a  person  who  is  not  the 
owner  of  the  property  assessed, 
there  is  no  presumption  that  the 
proper  inquiry  was  made  to  ascer- 
tain the  name  of  the  owner. 
Palllet  V.  Youngs,  6  N.  Y.  S.  Ct. 
(4  Sandf.)  50. 


One  seeking  to  restrain  the  col- 
lection of  an  assessment  on  the 
ground  that  no  notice  was  given 
of  the  meeting  of  the  council  to 
equalize  the  assessments  must  al- 
lege that  such  notice  was  not 
given.  Barkley  v.  Oregon  City,  24 
Ore.  515,  33  Pao.  978. 

A  want  of  notice  to  property 
holders  of  the  city's  intention  to 
make  the  improvement  must  be 
pleaded  in  order  to  be  available 
as  a  defense  in  an  action  to  fore- 
close the  assessment  lien.  Seattle 
V.  Smith,  8  Wash.  387,  36  Pac.  280. 

An  assessment  will  be  pre- 
sumed to  have  been  apportioned 
according  to  law.  Anderson  v. 
Bitzer,  20  Ky.  L.  Rep.  1450,  49  S. 
W.  442. 

The  assessment  for  an  improve- 
ment raises  the  presumption  that 
the  part  of  the  street  on  which 
the  improvement  is  made  is  with- 
in the  corporate  limits.  Woodruff 
Place  V.  Raschig,  147  Ind.  617,  46 
N.  E.  990. 

The  approval  of  the  confltrma- 
tion  of  the  assessment  by  the 
mayor,  when  required  by  law,  will 
be  presumed.  Delaware  &  H. 
Canal  Co.  v.  Buffalo,  39  App.  Div. 
333,  56  N.  Y.  S.  976. 

In  the  absence  of  evidence  to 
the  contrary.  It  will  be  presumed 
that  an  assessor  who  fails  to  sign 
the  assessment  has  met  and  con- 
sulted with  those  who  did  sign. 
Doughty  V.  Hope,  3  Denio  (N.  Y.) 
249. 

80.  California.  Williams  v.  Ber- 
gin,  116  Cal.  56,  47  Pac.  877. 

Illinois.     Chicago   Union   Trac- 
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is  prima  facie  evidence  of  the  regularity  and  correctness 
of  all  the  prior  proceedings.^^ 

The  determination  of  the  assessing  authorities  as  to 
what  property  is  benefited  and  the  extent  or  value  of  the 
benefits,  is  generally  held  conclusive,  and  cannot  be  ques- 
tioned except  in  cases  of  fraud  or  manifest  mistake.*^ 


tion  Co.  V.  Chicago,  207  111.  607,  69 
N^  E.  803;  Philadelphia,  etc.  Iron 
Co.  V.  Chicago,  158  111.  9,  41  N.  E. 
1102;  Waggeman  v.  North  Peoria, 
155  111.  545,  40  N.  E.  485;  Chicago, 
etc.  R.  Co.  V.  Chicago,.  139  111.  573, 
28  N.  E.  1108;  Green  v.  Spring- 
field, 130  111.  515,  22  N.  E.  602; 
Walters  v.  Town  Lake,  129  111.  23, 
21  N.  E.  556;  Pike  v.  People,  84 
111    80. 

Michigan.  Auditor  General  v. 
Maler,  95  Mich.  127,  54  N.  W.  640. 

Montana.  Beck  v.  Holland,  29 
Mont.  234,  74  Fac.  410. 

'Nebraska.  Medland  v.  Linton, 
60  Neh.  249,  82  N.  W.  266. 

New  York.  Garrett  v.  Trustees 
of  Canandaigua,  135  N.  Y.  436,  32 
N.  E.  142;  In  Re  Brady,  85  N.  Y. 
268;  Delaware  &  H.  Canal  Co. 
v.  Buffalo,  56  N.  Y.  S.  976,  39  App. 
Div.  333;  Hooker  v.  Rochester,  30 
N.  Y.  S.  297;  Tifft  v.  Buffalo,  7  N. 
Y.  S.  633,  affd  130  N.  Y.  695,  30 
N.  E.  68. 

Texas.  San  Antonio  v.  Berry, 
92  Tex.  319,  48  S.  W.  496;  Nalle 
V.  Austin,  23  Tex.  Civ.  App.  595, 
56  S.  W.  954. 

Wisconsin.  Wright  v.  For- 
restal,  65  Wis.  341,  27  N.  W.  52. 

81.  San  Francisco  Pav.  Co.  v. 
Bates,  134  Cal.  39,  66  Pac.  2;  Beck 
V  Holland,  29  Mont.  234,  74  Pac. 
410;  Providence  Retreat  v.  Buf- 
falo, 53  N.  Y.  S.  1113,  31  App. 
Div.  635. 


\  The  assessment  is  prima  fade 
evidence  that  the  contractor  ful- 
filled his  contract,  and  this  prima 
facie  character  is  not  overcomef 
by  the  certificate  of  the  engineer. 
Buckman  v.  Landers,  111  Cal.  347, 
43  Pac.  1125. 

82.  ArJcwnsas.  Matthews  v.  Kim- 
ball, 70  Ark.  451,  66  S.  W.  651,  69 
S.  W.  547. 

Illinois.  Chicago  &  Alton  R.  Co. 
V.  Joliet,  153  111.  649,  39  N.  E. 
1077. 

Indiana.  Fort  Wayne  v.  Cody, 
43  Ind.  197. 

Louisiana.  Heerman's  Heirs  v. 
Municipality  Number  Two,  15  La. 
597. 

Michigan.  Brown  v.  Saginaw, 
107  Mich.  643,  65  N.  W.  601;  Shim- 
mons  V.  Saginaw,  104  Mich.  511, 
62  N.  W.  725;  Davies  v.  Saginaw, 
87  Mich.  439,  49  N.  W.  667. 

Minnesota.  State  v.  District 
Court,  29  Minn.  62,  11  N.  W.  133; 
State  V.  Board  of  Public  Works, 
27  Minn.  442,  8'N.  W.  161;  Carpen- 
ter V.  St.  Paul,  23  Minn.  232; 
Rogers  v.  St.  Paul,  22  Minn.  494. 

Statutes  so  prescribe. 

Minnesota.  State  v.  District 
Court,  95  Minn.  70;  103  N.  W.  744. 

Missouri.  St.  Louis  v.  Excelsior 
Brewing  Co.,  96  Mo.  677,  10  S.  W. 
477. 

Montana.  Beck  v.  Holland,  29 
Mont.  234,  74  Pac.  410. 

New  Jersey.     Coward  v.  North 
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But  the  failure  of  the  assessment  record  to  show  a  com- 
pliance with  all  the  conditions  essential  to  a  valid  exer- 
cise of  the  taxing  power  cannot  be  supplied  by  presump- 
tions.*^ 

Only  "clear  proof  of  great  force"  will  warrant  a  con- 
clusion that  an  assessment  is  erroneous.**  It  requires 
more  than  a  mere  preponderance  of  proof  to  set  aside 
the  report  of  commissioners  and  the  action  of  the  coun- 
cil thereon.^^  Declarations  of  the  commissioners  are 
not  admissible  for  the  purpose  of  impeaching  their  re- 
port.**   And  the  commissioners  are  not  competent  wit- 


Plainfield,  63  N.  J.  L.  61,  42  Atl. 
805;  Moran  v.  Jersey  City,  58  N. 
J.  L.  653,  35  Atl.  950. 

New  York.  People  v.  Buffalo, 
36  N.  Y.  S.  191;  86  Hun,  618;  Re 
Board  of  Street  Opening,  etc.,  20 
N.  Y.  S.  563,  65  Hun,  625. 

Ohio.  Toledo  v.  Ford,  20  Ohio 
Cir.  Ct.  R.  290,  11  O.  C.  D.  115. 

Pennsylvania.  Wray  v.  Pitts- 
burgh, 46  Fa.  365. 

Texas.  Hutcheson  v.  Storrie 
(Tex.  Civ.  App.),  48  9.  W.  785, 
rev'd  In  92  Tex.  685,  51  S.  W.  848, 
45  L,.  R.  A.  289. 

The  presumption  is  that  prop- 
erty omitted  from  the  assessment 
■will  not  be  benefited. 

California.  Buckman  v.  Lan- 
ders, 111  Cal.  347,  43  Pac.  1125. 

Illinois.  Sheedy  v.  Chicago,  221 
111.  Ill,  77  N.  B.  539;  Holdom  v. 
Chicago,  169  111.  109,  48  N.  B.  164. 

Indiana.  Mock  v.  Muncle,  9  Ind. 
App.  536,  32  N.  B.  281,  718. 

Montana.  Beck  v.  Holland,  29 
Mont.  234,  74  Pac.  410. 

Wisconsin.  Hennessy  v.  Doug- 
las County,  99  Wis.  129,  74  N.  W. 
983. 

Where  property  is  omitted  from 


an  assessment,  "the  presumption 
is  that  the  commissioners  had 
some  good  reason  for  such  omis- 
sion, arising  out  of  the  nature, 
character  and  situation  of  the 
property,  and  not  that  they  acted 
negligently  or  improperly."  Allen 
V.  Chicago,  176  111.  113,  52  N.  E. 
33. 

83^  Morse  v.  Omaha,  67  Neb. 
426,  93  N.  W.  734;  Medland  v. 
Linton,  60  Neb.  249,  82  N.  W.  866; 
Smith  V.  Omaha,  49  Neb.  883,  69 
N.  W.  402;  Blanchard  v.  Barre,  77 
Vt.  420,  60  Atl.  970. 

Presumption  as  to  the  validity 
of  the  assessment  will  be  rebutted 
by  manifest  mistake  in  the  appor- 
tionment of  the  assessment.  Au- 
ditor General  v.  O'Neill,  143  Mich. 
343,  106  N.  W.  895,  12  Det.  Leg. 
N.  1013;  Re  Klock^  51  N.  Y.  S. 
897,  30  App.  Div.  24.' 

84.  JellifE  V.  Newark,  48  N.  J. 
L.  101,  2  Atl.  627,  aff'd  in  49  N.  J. 
L.  239,  12  Atl.  770;  Hunt  v.  Rah- 
way,  39  N.  J.  L.  646. 

85.  Hegeman  v.  Passaic,  51  N. 
J.  L.  109,  16  Atl.  62. 

86.  Quick  V.  River  Forest,  130 
III.  323,  22  N.  B.  816, 
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nesses  for  the  purpose  of  impeaching  their  report  after 
it  has  been  approved  and  acted  upon.*'' 

§  2118.  When  and  by  whom  assessment  may  be  ques- 
tioned. 
Defects  or  irregularities  in  the  assessment  cannot  be 
urged  by  a  property  owner  to  defeat  the  assessment  un- 
]ess  they  injuriously  affect  the  amount  apportioned  to 
him.**  Consequently  as  a  rule  one  having  no  interest  ia 
the  property  assessed  cannot  complain  of  defects  in  the 
assessment  or  question  the  validity  thereof.**  And  so 
one  whose  assessment  is  not  excessive  cannot  complain 
that  other  owners  are  unjustly  assessed,  or  that  their 
assessment  is  void.®"  Likewise  where  the  amount  as- 
sessed for  improvements  is  improperly  apportioned 
among  several  classes  of  lots  on  different  streeets,  the 
owner  of  a  lot  in  one  class  cannot  complain  of  the  cor- 
rectness of  the  apportionment  among  the  lot  owners  in 
another  class.*^  So  the  fact  that  the  construction  of 
two  sewers  was  provided  for  in  one  contract  contrary  to 
law  does  not  furnish  ground  for  vacating  the  assessments 
therefor  where  no  injustice  has  been  done  to  the  peti- 
tioner.®^ 

87.  Ryder's   Estate    t.    Alton,         New   Jersey.     State   v.    Jersey 
175  111.  94^  51  N.  B.  821;  Brethold      City,  29  N.  J.  L.  441. 

V.  Wllmette,  168  ni.  162,  48  N.  E.  New   7ork.     Matter   of   Mutual 

S8 ;  Quick  v.  River  Forest,  130  111.  Life  Ins.  Co<,  89  N.  Y.  530. 

323,  22  N.  E.  816;  Wright  v.  Chi-  89.     Re    Southern    Boulevard,  3 

cage,  48  111.  285.  Abb.  Pr.  (N.  S.)  447. 

88.  California.    Ede  v.  Knight,  90.     Denver     v.     Londoner,     33 
93  Cal.  159,  28  Pac.  860.  Colo.  104,  80  Pac.  117;  Johnson  v. 

Indiana.     ConnersvlUe   v.    Mer-  Duer,  115  Mo.  366,  21  S.  W.  800; 

rill,   14   Ind.   App.   303,   42   N.   B.  Reeves    v.    Grottendick,    131    Ind. 

1112;  Mock  V.  Muncie,  9  Ind.  App.  107,  30  N.  E.  889. 

536,  37  N.  E.  281.  91.    Re  Piper,  32  Cal.  530. 

Kentucky.     Dumesnil   v.   Louis-  92.     Re    Ingraham,    64    N.    Y. 

ville  Art.  Stone  Co.,  109  Ky.  1,  58  3i0. 

S.  W.  371;   McHenry.  v.  Selvage,  A  property  owner  assessed  fcr 

99  Ky.  232,  35  S.  W.  645.  the   opening   of    an    alley    cannot 

Missouri.     Forry   v.    Ridge,    56  have   the   assessment   vacated   on 

Mo.  App.  616.  the  ground  that  the  land  through 
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The  fact  that  a  large  part  of  the  property  assessed 
belongs  to  the  municipality  and  the  greatest  part  of  the 
burden  is  assessed  upon  it  will  not  prevent  private  own- 
ers from  questioning  the  validity  of  the  assessment  if 
the  total  sum  exceeds  the  fair  and  reasonable  cost  of 
the  improvement.®^ 

Special  assessments  attach  to,  and  follow,  the  prop- 
erty, and  the  defense  that  the  assessment  is  illegal  is  not 
personal  to  the  person  who  was-  the  owner  of  the  prop- 
erty when  the  assessment  was  levied,  but  is  ordinarily 
available  to  a  subsequent  purchaser.^*  And  a  subse- 
quent purchaser  may  sue  to  remove  a  cloud  on  the  title 
created  by  an  invalid  assessment."**  But  one  who  became 
the  owner  of  the  property  after  the  assessment  was  con- 
firmed, it  has  been  held,  cannot  sue  to  vacate  the  assess- 
ment.®* The  presumption  in  such  case  is  that  if  any 
wrong  was  done,  the  prior  owner  made  an  allowance  to 
cover  it  in  the  transfer  of  the  property  and  is  there- 
fore, the  aggrieved  party.®'' 


which  the  alley  Is  to  run.  does 
not  belong  to  the  city  if  he  has 
no  interest  in  the  land.  Beck  v. 
Holland,  29  Mont.  234,  74  Pac. 
410. 

A  lot  owner  whose  assessment 
Is  enhanced  by  reason  of  an  erro- 
neous allowance  of  damages  to 
others  has  a  right  to  oppose  the 
confirmation  of  the  assessment  on 
that  ground.  Re  Thirty-ninth  St., 
1    Hill    (N.    Y.),    191. 

93.  Matter  of  Livingston,  121 
N.  Y.   94,   24  N.  E.  290. 

94.  Lasbury  v.  'McCague,  56 
Neb.  220,  76  N.  W.  862. 

95.  Batty  v.  Hastings,  63  Neb. 
26,   88   N.   W.   139. 

One  who  purchases  the  property 
after  the  construction  of  street 
improvements  but  before  the  as- 
sessment has  been  laid  cannot  be 
said,  as  a  matter  of  law,  not  to  be 


a  "party  aggrieved"  veithin  the 
meaning  of  the  statute.  Matter 
of  Pennie,  108  N.  Y.  364,  15  N.  E. 
611;  Matter  of  Colling,  108  N.  Y. 
666,  15  N.  E.  894. 

A  purchaser  of  lands  who  as- 
sumes the  payment  of  assessments 
thereon  may  contest  the  legality 
of  the  assessments.  State  v.  Jer- 
sey City,  35  N.  J.  L.  381. 

96.  Matter  of  Gantz,  23  Hun 
(N.  Y.),  354;  Bennett's  Case,  12 
Abb.  pr.  127;  Matter  of  Moore, 
8  Hun  (N.  Y.),  513;  Matter  of 
Saunders,  10  Weekly  Dig.  (N.  Y.) 
351,   21  Hun,  579. 

97.  Matter  of  Conley,  22  Hun 
(N.  Y.),  603. 

One  purchasing  lands  after  a 
public  improvement  has  been 
completed  is  bound  to  inquire 
whether  it  has  been  paid  for,  and 
cannot  prevent    the    enforcement 
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The  vendor  of  property  who  has  agreed  to  indemnify 
the  purchaser  against  the  assessment  thereon  is  a  proper 
party  in  an  action  to  vacate  the  assessment  under  a 
statute  authorizing  such  proceedings  by  a  "party  ag- 
grieved."®* Mortgagees  of  the  property  are  affected 
by  the  sale  of  the  property  for  the  assessment,  and  may 
contest  the  assessment.^®  likewise  a  lessee  of  property, 
who  is  bound  by  the  lease  to  pay  assessments  thereon  may 
institute  proceedings  to  vacate  an  assessment.^  "The 
right  to  contest  the  assessment  is  not  confined  to  one 
party,  but  different  parties  holding  different  and  even 
conflicting  interests  in  the  same  property  may  appear 
and  contest  the  assessment,  each  independent  of  the 
other."  2 

§  2119,     Estoppel  to  question  validity  of  assessment.  ^ 

The  doctrine  of  estoppel  has  been  applied  frequently 
in  considering  objections  to  the  validity  of  special  as- 
sessments. The  fact  that  some  of  the  lot  owners  are  not 
estopped  from  urging  the  invalidity  of  an  assessment 
will  not  prevent  the  application  of  the  doctrine  to  oth- 
ers.* So  payment  of  the  assessment  by  some  of  the  lot 
owners  will  not  prevent  others  from  seeking  to  restrain 
the  collection  of  the  assessment.*     A  property  owner 

of  the  assessment  therefor  if  the  Where  the  Interest  on  the  cost 

original  owner  was  bound  there-  of  street   improvements    was    re- 

by.    Seattle  v.  Kelleher,  195  U.  S.  quired  to  be  apportioned  at  the 

351,    25    Sup.   Ct.    i\,   49   I*   Bd.  ratio   of   one-half   on   the   towns, 

232.                            ,  cities  and  townships  through  which 

98.  Re  Phillips,  '60  N.  Y.  16.  the  streets  were  constructed  and 

99.  Chicago  v.  Rosenfeld,  24  the  remaining  half  on  the  county 
111.  495.  at  large,  the  payment  of  the  as- 

1.  Matter  of  Burke,  62  N.  Y.  sessment  by  individual  citizens 
224.            '  under  an  Illegal  apportionment  did 

2.  Chicago  V.  Rosenfeld,  24  111.  not  prevent  a  city,  as  a  subdivi- 
495.  slon  of  the  county,  from  asserting'* 

3.  Barlow  v.  Tacoma,  12  Wash,  its  right  to  have  the  assessment 
32,  40  Pac.  382;  State  ex  rel.  v.  set  aside,  which  was  excessive  as 
Mitchell,  31  Ohio  St.  592.  to  the  county.     State  v.  Newark, 

4.  Kennedy   v.   Troy,    14   Hun  44  N.  J.  L.  424. 
(N.  Y.),  308.     See  Clark  v.  Dun- 
kirk,  19   N.   Y.   S.   181. 
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who  agrees  in  writing  to  pay  Ms  proportion  of  the  as- 
sessment for  an  improvement  cannot  set  up  irregularities 
in  the  levy  of  the  assessment  to  defeat  its  collection." 
Nor  can  he  maintain  an  action  to  set  aside  the  agree- 
ment without  alleging  and  proving  fraud,  accident  or 
mistake  in  its  execution.® 

If  the  person  who  owned  the  property  when  the  as- 
sessment was  made  is  estopped  from  contesting  the  va- 
lidity of  the  assessment,  a  subsequent  purchaser  taking 
with  notice  of  the  assessment  will  be  deemed  to  have 
taken  the  property  subject  to  the  consequent  burden, 
and  cannot  question  the  validity  of  the  assessment.'' 

§  2120.     Same — acquiescence. 

Property  owners  who  acquiesce  in  the  construction  of 
an  improvement  which  the  municipality  has  power  to 
make,  and  in  the  levy  of  the  assessment  therefor,  will 
be  estopped  to  assert  mere  irregularities  and  technical 
defects  to  defeat  the  assessment.®    It  is  the  duty  of  the 

6.    Dunkirk   Land   Co.  t.   Zeh-  Kentucky.     Richardson  v.  Meh- 

ner,   35   Ind.   App.   694,   74   N.   B.  ler,  111  Ky.  408,  63  S.  W.  957. 

1099.  Louisiana.     Bacas  v.  Adler,  112 

6.  Floyd   V.   Atlanta   Banking  La.  806,  36  So.  739. 

Co.,  109  Ga.  778,  35  S.  B.  172.  MicMgcm.      Nowlon    v.     Benton 

7.  Seattle  v.  Hill,  23  Wash.  92,  Harbor,  134  Mich.  401,  96  N.  W. 
62  Pac.  446;  Cmnmlngs  v.  Kear-  450;  TuUer  v.  Detroit,  126  Mich, 
ney,  141  Cal.   156,   74  Pac.  759.  605,  85  N.  W.  1080;  Lundbohm  v. 

8.  California.  CDea  v.  Mlt-  Manistee,  93  Mich.  170,  53  N.  W. 
chell,  144  Cal.  473,  77  Pac.  1020;  161. 

McSherry  v.  Wood,  102  Cal.  647,  Missouri.    Gibson  v.  Owens,  115 

36  Pac.  1010;  Weber  v.  San  Fran-  Mo.  258,  21  S.  W.  1107;  Louisiana 

Cisco,  1  Cal.  455.  v.  McAllister,  104'  Mo.  App.  152, 

Georgia.     Collier  v.  Morrow,  90  78  S.  W.  314. 

Ga.  148,  15  S.  E.  768.  Nero  Jersey.    Doughten  v.  Cam- 

Indiana.   Jenkins  t.  Stetler,  118  den,  71  N.  J.  L.  426,  59  Atl.  16,  72 

Ind.  275,  20  N.  E.  788;    Clements  N.  J.  L.  451,  63  Atl.  170,  111  Am. 

V.  Lee,  114  Ind.  397,  16  N.  B.  799.  St.  Rep.  685. 

Iowa.     Muscatine     v.     Chicago,  Ohio.     EJmmert    v.    Blyrla,    27 

etc.  R.  Co.,  79  la.  645,  44  N.  W.  Ohio  Clr.  Ct.  R.  353.    See  Counter. 

909.     See  Starr  v.  Burlington,  45  man  v.  Dublin  Tp.,  38  Ohio  St.  515. 

la.  87.  Oregon.    Wingate  v.  Astoria,  39 

6  McQ.  13. 
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parties  assessed  for  an  improvement  to  act  promptly 
if  they  wish  to  avail  themselves  of  irregularities  in  the 


Ore.  603,  65  Pac.  982;  Wilson  v. 
Salem,  24  Ore.  504,  34  Pac.  9. 

Pennsylvania.  Pepper  v.  Phila- 
delpMa,  114  Pa.  St  96,  6  Atl.  899. 

Washington.  Ferry  v.  Tacoma, 
34  "Wash.  652,  76  Pac.  277;  Barlow 
V.  Tacoma,  12  Wash.  32,  40  Pac. 
382. 

Wisconsin.  Pabst  Brewing  Co. 
V.  Milwaukee,  126  Wis.  110,  105  N. 
W.  563. 

Estoppel  illustrated:  A  iterson, 
by  assenting  to  assessment  pro- 
ceedings, aiding  and  approving 
them,  until  others  act  upon  his  as- 
sent and  approval,  will  not  be  per- 
mitted to  raise  technical  objec- 
tions to  such  proceedings.  Lewis 
V.  Utica,  67  Barb.  (N.  Y.)  456. 

Property  owner  can  not  recover 
back  money  paid  the  city  for  a 
special  assessment  if  he  stands 
silently  by  until  the  city  has  made 
payment  to  the  contractor.  Pabst 
Brewing  Co.  v.  Milwaukee,  i;i6 
Wis.  110,  105  N.  W.  563. 

Where  property  owners  took  the 
contract  for  improving  a,  street  in 
front  of  their  property,  and  after 
the  work  was  done  assigned  their 
rights  in  the  contract  and  the  as- 
sessment, they  were  held  estopped 
to  deny  the  validity  of  the  assess- 
ment. Callender  v.  Patterson,  66 
Cal.  356,  5  Pac.  610.  But  see. 
Union  Paving,  etc.  Co.  v.  Mc- 
Govern,  127  Cal.  638,  60  Pac.  169. 

A  tax  payer  having  voluntarily 
invoked  the  benefit  of  a  statute  by 
exercising  the  privilege  of  select- 
ing one  of  the  assessors  can  not 
complain  that  the  mode  of  assess- 
ment provided  by  such  statute  is 


unconstitutional.     Collier  v.  Mor 
row,  90  Ga.  148,  15  S.  E.  768. 

Property  owners  who  accept 
damages  from  the  city  for  the  ap- 
propriation of  'land  for  an  im- 
provement can  not  deny  the  city's 
right  to  possession  of  such  land 
in  order  to  defeat  an  assessment 
for  the  improvement.  Morris  v. 
Watson,  8  Ind.  App.  1,  35  N.  B. 
405. 

Where  a  railroad  company,  in 
Acquiring  lands  from  the  city 
along  a  river  front,  and  in  Its  pos- 
session thereof,  recognized  the 
fact  that  a  certain  street  should 
be  the  northern  boundary  of  the 
land,  it  was  not  permitted  to  say 
that  a  description  of  the  land  in 
an  assessment  as  lying  between 
the  south  line  of  such  street  and 
the  river  is  an  impossible  one. 
Muscatine  v.  Chicago,  etc.  R.  Co., ' 
79  la.  645,  44  N.  W.  909. 

A  lot  owner  who  appears  before 
the  proper  board  and  objects  to 
the  assessment  proceeding  on  its 
merits  will  be  held  to  have  waived 
any  irregularity  in  the  notice  to 
appear,  or  in  the  service  thereof. 
Shannon  v.  Omaha,  73  Neb.  507, 
103  N.  W.  53;  Gregory  v.  Ann 
Arbor,  127  Mich.  454,  86  N.  W. 
1013. 

Where  a  land  owner  who  per- 
mitted property  to  be  assessed  to 
him  as  sole  owner,  and  paid  the 
taxes  thereon  as  such,  appeared 
before  the  city  council,  in  answer 
to  a  notice  to  him  as  such  owner, 
to  protest  against  the  improve- 
ment, and  remained  silent  as  to 
the  extent  of  his  ownership,  he 
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improvement  proceedings,  and  not  wait  until  after  the 
contracts  are  made  and  expense  incurred  in  the  doing 
of  the  york.*  However,  where  the  method  by  which  the 
assessment  is  made  is  not  authorized  by  law,  acquies- 
cence on  the  part  of  property  owner  in  the  improvement 
will  not  estop  him  to  deny  the  validity  of  the  assess- 
ment on  that  ground.^"  Nor  will  mere  acquiescence  estop 
a  property  owner  from  showing  that  the  assessment  was 
absolutely  void.^^  So  failure  of  a  property  owner  to 
object  to  the  construction  of  an  improvement  will  not 
estop  Mm  from  asserting  that  the  contract  was  not  let 
to  the  lowest  bidder  as  required  by  law.^^  And  where 
the  proceedings  for  the  improvement  and  the  assessment 
therefor  are  void  for  want  of  jurisdiction,  the  doctrine  of 
estoppel  against  property  owners  who  stand  by  without 
objection  while  the  improvement  is  being  made  does  not 
apply.**    But  persons  failing  to  raise  the  objection  be- 


was  held  estopped  from  setting  up 
a  part  ownership  to  defeat  the  col- 
lection of  the  assessment.  Louis- 
iana V.  McAllister,  104  Mo.  App. 
162,  78  S.  W.  314. 

9.  Brewer  v.  Elizabeth,  66  N. 
J.  L.  547,  49  Ati.  480. 

10.  New  Whatcom  v.  Belllng- 
ham  Bay,  etc.  Co.,  10  Wash.  378, 
38  Pac.  1024. 

11.  Crawfordsville,  etc.  Ass'n 
V.  Clements,  12  Ind.  App.  464,  39 
N.  E.  B40,  40  N.  E.  752. 

12.  Clay  City  v.  Bryson,  30  Ind. 
App.  4'90,  66  N.  B.  498. 

13.  Colorado.  Keese  v.  Den- 
ver, 10  Colo.  112,  15  Pac.  825. 

Illinois.  People  ex  rel.  v. 
Owens,  231  Bl.  311,  83  N.  E.  198. 

Iowa.  Coggeshall  v.  Des  Moines, 
78  la.  235,  41  N.  W.  617;  Starr  v. 
Burlington,  45  la.  87. 

Louisiana.  Louisiana  Imp.  Co. 
V.  Baton  Rouge  El.  &  Gas.  Co.,  114 
La.  534,  38  So.  444. 


Missovri.  Perkinson  v.  Hoolan, 
182  Mo.  189,  81  S.  W.  407;  Col- 
lier's Estate  V.  Western  Pav.,  etc. 
Co.,  180  Mo.  362,  79  S.  W.  947. 

Texas.  Kerr  v.  Corsicana 
(Tex.),  35"  S.  W.  694. 

Washington.  Chehalis  t.  Cory, 
64  Wash.  367,  116  Pac.  875;  New 
Whatcom  v.  Bellingham  Bay  Imp. 
Co.,  10  Wash.  378,  38  Pac.  1024. 
Contra,  Taylor  v.  Patton,  160  Ind. 
4,  66  N.  B.  91. 

Standing  silently  by  •while  the 
improvement  is  being  made  will 
not  estop  property  owner  from 
objecting  to  the  assessment  on 
the  groijnd  of  want  of  jurisdiction 
of  the  municipality  to  make  the 
Improvement,  if  he  has  been  free 
from  laches.  Morse  v.  Omaha,  67 
Neb.  426,  93  N.  W.  734. 

The  fact  that  a  property  owner 
was  a  member  of  the  council  at 
the  time  the  assessment  proceed- 
ings took  place  does  not  estop  hina 
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fore  the  municipal  council,  that  the  petition  presented 
to  it  does  not  in  fact  contain  the  signatures  of  a  sufficient 
number  of  property  owners,  it  has  been  held,  will  be 
estopped  from  raising  the  objection  afterwards.^*  And 
if  land  owners  stand  by  and  see  the  municipality  pay  the 
contractor  the  cost  of  the  improvement,  it  has  been  held, 
they  can  have  no  relief  against  the  assessment.*'      So 


from  taking  exception  to  the  as- 
sessment roll,  unless  he  has  In 
some  manner  recognized  the  roll 
as  valid,  and  taken  action  upon  it. 
Warren  v.  Grand  Haven,  30  Mich. 
24. 

Giving  up  part  of  his  land  to  the 
municipality  for  a  highway,  will 
not  estop  property  owner  from 
contesting  the  validity  of  an  as- 
sessment for  improving  same. 
Cowley  V.  Spokane,  99  Fed.  840. 

The  institution  of  an  action  by 
a  property  owner  against  the  city 
to  recover  damages  for  the  illegal 
appropriation  of  land  for  a  public 
improvement  wUl  not  prevent  him 
from  denying  liability  on  an  as- 
sesEjnent  for  the  improvement. 
HoUiday  v.  Atlanta,  96  Ga.  377,  23 
S.  K  406. 

Requesting  an  apportionment  of 
an  assessment  will  not  estop  land 
owner  from  filing  a  petition  for  a 
Jury  to  revise  the  assessment. 
Gardner  v.  Boston,  106  Mass.  549. 

Asking  for  a  revision  and  cor- 
rection of  an  assessment  will  not 
estop  property  owner  from  ques- 
tioning Its  legality  in  an  action 
brought  for  that  purpose.  Wind- 
sor &  Ford  V.  IMstrict  of  Colum- 
bia, 7  Mackey  (18  D.  C.)  96. 

"In  an  action  to  foreclose  a  lien 
upon  land  for  the  cost  of  a  public 
Improvement,  in  which  there  is  no 
personal  liability,  and  where  the 


proceedings  are  purely  statutory, 
and  the  lien  exists  only  by  virtue 
of  a  strict  compliance  with  the 
provisions  of  the  statute  the  doc- 
trine of  estoppel  in  pais  has  no 
application."  Union  Paving,  etc. 
Co.  V.  McGovern,  127  Cal.  638,  639, 
640,  60  Pac.  169. 

14.  People  V.  Rochester,  21 
Barb.  (N.  T.)  656. 

A  property  owner  who  stands 
by  In  silence  while  an  Improve- 
ment is  being  made,  can  not,  af- 
ter its  completion,  invoke  the  aid 
of  a  court  of  equity  to  set  aside 
the  assessment,  though  the  peti- 
tion for  the  improvement  was  not 
signed  by  a  sufficient  number  of 
property  owners  to  give  the  city 
.council  jurisdiction  to  proceed. 
Farr  v.  Detroit,  136  Mich.  200,  99 
N.  W.  19.  But  see  dissenting 
opinion  in  this  case. 

15.  Schumm  v.  Seymour,  24  N. 
J.  Eq.  143. 

Where  the  improvement  is  made 
at  the  instance  of  a  lot  owner  and 
no  objection  is  made  by  him  dur- 
ing the  progress  of  the  work,  such 
owner  will  be  estopped  from  con- 
troverting the  acts  of  the  city  and 
its  contractor,  even  though  the 
contract  under  which  the  work 
was  done  was  void  for  want  of 
I)ower  in  the  city  to  execute  it. 
McKnight  V.  Pittsburgh,  91  Pa^ 
St.  273. 
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property  owners  assessed  for  an  improvement  who  make 
no  objection  to  the  price  of  the  work  until  after  its  com- 
pletion cannot  insist  upon  its  exorbitancy  as  a  ground 
for  avoiding  the  contract  in  the  absence  of  an  allegation 
that  they  were  misled  thereby.^^ 

Finally,  a  property  owner  will  not  be  estopped  from 
contesting  the  validity  of  the  assessment  by  remaining 
silent  while  the  improvement  and  assessment  is  being 
made  unless  he  knew  (1)  that  it  was  being  made;  ^'  (2) 
that  the  public  authorities  intended  to  assess  the  cost 
thereof  or  some  part  of  it  upon  his  property;  ^*  (3)  that 
the  infirmity  or  defect  in  the  proceedings,  which  he  is 
to  be  estopped  from  asserting,  existed ;  ^'  and  (4)  it  must 
appear  that  some  special  benefit  accrued  to  his  prop- 
erty.'*" 

§  2121.     Same — ^by  petitioning  for  improvement. 

A  property  owner  who  signs  a  petition  for  a  public 
improvement  ordinarily  will  be  estopped  to  assert  that 
the  municipality  or  its  officers  had  no  power  to  make  the 
improvement  or  to  levy  the  assessment  therefor.*^    But, 

16.  Fitzgerald  v.  Walker,  55  Downs  v.  Wyandotte  County,  48 
Ark.  148,  17  a  W.  702.  Kan.  640,  29  Pac.  1077. 

17.  Teegarden  v.  Davis,  36  Michigan.  Motz  v.  Detroit,  18 
Ohio  St.  601;  Stephen  t.  Daniels,  Mich.  495. 

27  Ohio  St  527.  New  York.     Loomis    v.    Ldttle 

18.  Spaulding  v.  Baxter,  25  Ind.  Falls,  72  N.  T.  S.  774,  66  App. 
App.  485,  58  N.  E.  551;   Hager  v.      Div.  299. 

Burlington,   42  la.   661;    Gallaher  Ohio.    State  v.  Mitchell,  31  Ohio 

V.  Garland,  126  la.  206,  101  N.  W.  St.  592;  Murphy  v.  Sims,  27  Ohio 

867;    Winnebago    Furniture   Mfg.  Cir.  Ct.  R.  825. 

Co.  V.  Fond  Du  Lac  County,  113  Pennsylvania.      Harrisburg    v. 

Wis.  72,  88  N.  W.  1018.  Baptist,   156   Pa.   526.  27  Atl.   8; 

19.  Davenport,  etc.  R.  Co.  v.  Pepper  v.  Philadelphia,  114  Pa. 
Davenport  Gaslight  Co.,  43  la.  96,  6  Atl.  899;  Williamsport  v. 
301;  Steckert  v.  Saginaw,  22  Hughes,  10  Pa.  Dist.  607;  Ebens- 
Mlch.  104.  burg  v.  Little,  28  Pa.  Super.  Ct. 

20.  Stephen  v.  Daniels,  27  Ohio,  469. 

527,  544.  South  Carolina.  Moore  v.  Barry, 

21.  Kansas.  Wyandotte  County      30  S.  C.  530,  9  S.  E.  589. 

y.  Hoag,  48  Kan.  413,  29  Pac.  768;  Washington.    Seattle  v.  HIU,  83 
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as  mentioned  in  an  earlier  volume,  one  who  joins  in  the 
petition  for  the  improvement  is  not  necessarily  estopped 
from  objecting  to  defeat  the  proceedings;  or  to  employ 
other  language,  the  mere  petitioning  for  the  improve- 
ment will  not  necessarily  preclude  objections  on  the 
part  of  the  petitioners.^*  However,  a  lot  owner  who 
signs  the  petition  for  an  improvement,  it  has  been  held, 
will  be  estopped  from  showing  that  the  petition  has  not 
been  signed  by  a  sufiicient  number  of  owners,^*  or  that 
the  law  imder  which  the  improvement  was  made  is  uncon- 
stitutional,'** or  that  the  property  assessed  is  rural  prop- 
erty, where  no  objection  is  made  on  that  ground  until 
after  the  work  has  been  done.*" 

But  he  is  not  estopped,  it  has  been  held,  to  deny  the 
validity  of  the  assessment  on  the  ground  of  non-com- 
pliance -with,  the  statute  or  charter  in  mating  the  im- 
provement or  in  levying  the  assessment,  as  he  has  a  right 
to  assume  the  improvement  will  be  made  according  to 
law.**    Under  other  and  varying  circumstances  arising 

Wash.   92,   62   Pac.   446;    Tacoma  25.    Pepper  v.  Philadelphia,  114 
Land  Co.  v.  Tacoma,  15  Wash.  133,  Pa.  96,  6  Atl.  899. 
45  Pac.  733.  26.^  Dakota.         McLauren       v. 
Wisconsin.     See  Cortzhausen  v.  Grand  Forks,  6  Dak.  397,  43  N.  W. 
Dick.  138  Wis.  127,  119  N.  W.  822.  710. 
22.    §§  2013,  2014  ante,  vol.  4.  Indiana.     Baltimore  v.   Porter, 
Batty     V.     Hastings,     63     Neh.  1*  Md.  284,  79  Am.  Dec.  686. 
26,  88  N.  W.  139;   Dallas  v.  ElU-  Michigan.    Steckert  v.  East  Sag- 
son,  10  Tex.  Civ.  App.  28,  30  S.  W.  li»aw,  22  Mich.  104. 
1128;  Dallas  v.  Atkins  (Tex.),  32  Nebraska.     Batty   v.    Hastings, 
g  w  780  63  Neh.  26,  88  N.  W.  139 ;  Wakeley 
'23.'   Thornton  v.  Cincinnati,  26  ^-  Omaha,  58  Neh.  245,  78  N.  W. 
Ohio  Clr.  Ct.  R.  33;  Corry  v.  Gay-  ^"j    ^^l^l  ^-   Bartholomew,    58 
nor,   2Z  Ohio   St.   584;    Columbus  ^eh.  839,  80  N.  W.  45. 
V.  Sohl,  44  Ohio  St.  479,  8  N.  B.  ^ew  Jersey.    Re  Sharp,  56  N.  Y. 
299.  257,  15  Am.  Rep.  415. 

24.    Conde    v.  Schnectady,    164  Ohio.     Tone    t.    Columbus,    89 

N.  Y.  258,  58  N.  E.  130;  State  ex  d'o   St.  281,  48  Am.  Rep.   438; 

rel.  V.  Mitchell,  31  Ohio  St.  592;  Baker  v.  Schott  (Ohio),  31  Weekly 

Columbus  V.  Sohl,  44  Ohio  St  479,  La^  Bui.  335. 

8  N.  E.  299;  Bidwell  v.  Pittsburgh,  Oregon.    Strout  v.  Portland,  26 

85  Pa.  412,  27  Am.  Rep.  662.  Ore.  294,  38  Pac.  126. 
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from  petitioning  for  the  improvement  the  doctrine  of 
estoppel  has  been  considered  and  applied  or  denied.*^ 

§  2122.     Same — ^by  recital  in  deed. 

Recitals  in  a  deed  that  the  purchaser  of  the  property 
shall  pay  all  assessments  will  not  estop  the  vendee  from 
contesting  the  validity  of  assessments  imposed  after  the 
deed  has  been  made.^*  So  a  recital  in  a  deed  that  the 
grantee  takes  the  property  "subject. to  all  incumbran- 
ces" means  no  more  than  all  valid  incumbrances,  and 


Texas.  Alford  v.  Dallas  (Tex. 
CiT.  App.),  35  S.  W.  816;  Ardrey 
T.  Dallas,  13  Tex.  Civ.  App.  442, 
35  S.  "W.  726;  DaUas  v.  Ellison,  10 
Tex.  Civ.  App.  28,  30  S.  W.  1128. 

Washington.  Aberdeen  v.  Lu- 
cas, 37  Wash.  190,  79  Pac.  632. 

27.  Estoppel  by  petitioning. 
One  who  petitions  for  an  Improve- 
ment to  be  made  In  a  certain  man- 
ner will  be  estopped  to  assert  that 
it  was  improperly  and  negligently 
constructed  if  It  was  made  in  the 
manner  required  by  the  petition. 
Breuer  v.  Gibson,  29  Ohio  Cir.  Ct. 
R.  266. 

One  petitioning  for  the  opening 
and  widening  of  a  street  can  not 
object  that  the  opening  and  widen- 
ing should  have  been  separately 
ordered  or  that  separate  assess- 
ments should  have  been  levied 
for  the  opening  and  the  widening 
respectively.  Moran  ▼.  Hudson 
City,  34  N.  J.  L.  25. 

Where  the  petition  for  an  Im- 
provement states  the  number  of 
assessable  feet  of  a  petitioner's 
property,  he  will  be  estopped  to 
show  that  he  has  a  less  number 
of  feet  subject  to  assessment. 
Doppes  V.  Cincinnati,  16  Ohio  Cir. 
Ct.  R.  183,  8  O.  C.  D.  786;  Andrew 
V.  Auditor  of  Hamilton  County,  5 


Ohio  S.  &  C.  P.  Dec.  242,  5  Ohio 
N.  P.  123;  Cincinnati  t.  Manns,  54 
Ohio  St.  267,  43  N.  E.  687. 

Property  owners  who  petition 
for  an  improvement  cannot  ques- 
tion the  organization  of  the  as- 
sessment district  or  the  validity 
of  the  assessment.  Matthews  v. 
Kimball,  70  Ark.  451,  66  S.  W. 
651. 

Petitioners  for  an  Improvement 
cannot  dispute  the  validity  of  the 
mode  of  making  the  assessment. 
Appeal  of  Ferson,  96  Pa.  140. 

Making  complaint  to  a  consta- 
ble of  the  bad  condition  of  a  street 
is  not  equivalent  to  petitioning 
the  corporate  officers  to  grade  and 
pave  it  so  as  to  estop  property 
owners  from  contesting  the  valid- 
ity of  the  assessment  Re  Queen 
Street,  18  Pa.  Super.  Ct.  241. 

Signing  the  petition  for  an  Im- 
provement will  not  estop  a  prop- 
erty owner  assessed  therefor  from 
objecting  to  the  amount  appor- 
tioned against  his  lot.  Manns  v. 
Cincinnati,  10  Cir.  Ct.  R.  549.  See 
also,  Storer  v.  Cincinnati,  4  Ohio 
Cir.  Ct.  R.   279. 

28.  Walsh  V.  Sims,  65  Ohio, 
211,  62  N.  E.  120.  But  see,  Wald- 
schmidt  V.  Rowland,  27  Ohio  St. 
R.  782. 
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will  not  estop  the  grantee  from  questioning  the  validity 
of  an  invalid  assessment  for  a  public  improvement.^^ 
But  where  the  deed  binds  the  grantee  to  pay  a  specific 
assessment  it  will  be  presumed  that  he  received  the  bene- 
fit thereof  by  a  deduction  from  the  purchase  price  and 
he  cannot  question  the  validity  of  the  assessment.^" 

§  2123.     Same — by  payment  or  part  payment. 

Payment  of  a  special  assessment  without  protest  by 
the  owner  of  the  property  assessed  is  a  waiver  of  objec- 
tions to  the  legality  of  the  improvement.^^  But  where  the 
assessment  is  void,  the  payment  of  one  or  more  install- 
ments by  the  owner  of  the  property  assessed,  it  has  been 
held,  will  not  estop  him  from  denying  his  liability  for 
the  balance.** 

Payment  of  part  of  an  assessment  without  protest  is  a 
waiver  of  the  right  to  object  to  the  assessment  on  the 
ground  of  mere  irregularities,*'  or,  it  has  been  held,  on 
the  ground  that  the  statute  under  which  it  was  levied  is 
unconstitutional.** 

29.  Carter  v.  Cemansky,  126  438;  Robinson  v.  Burlington,  50 
la.  506,  102  N.  W.  438;  Batty  v.  la.  240;  Tallant  v.  Burlington,  39 
Hastings,  63  Neb.  26,  88  N.  W.  la.  543;  Wakeley  v.  Omaha,  58 
139.  Neb.  245,  78  N.  W.  511;   Metcalf 

30.  Eddy  v.  Omaha,  72  Neb.  v.  Carter,  19  Ohio  Cir.  Ct  R.  196, 
550,  101  N.  W.  25,  102  N.  W.  70,  10  O.  C.  D.  269. 

103    N.    W.    692;    Walschmldt    v.  In    Illinois    It    Is    provided    by 

Bowland,  27  Ohio  Clr.  Ct.  R.  782.  statute   that   the   voluntary   pay- 

31.  Pabst  Brewing  Co.  t.  Mil-  Aent  of  an  Installment  of  an  as- 
waukee,  126  Wis.  110,  105  N.  W.  sessment  shall  be  deemed  a  waiver 
563.  of    the    right    of    the    property 

The   defense  of  waiver  In  an  owner  to  object  to  a  judgment  of 

action  to  recover  back,  the  amount  sale   for  non-payment   of  the  re- 

of  a  special  assessment  paid  with-  maining  installments.     McDonald 

out   protest   does   not   require   to  y.  People,  206  111.  624,  69  N.  E. 

perfect  it  any  consideration  bene-  509;    Downey  v.   People,   205   111. 

ficlal  to  the  walvee  nor  any  ele-  230,  68  N.  E.  807. 
ment  of  estoppel.    Pabst  Brewing         33.    Gilfeather  v.  Grout,  91  N. 

Co.  V.  Milwaukee,  126  Wis.   110,  Y.  S.  533, 101  App.  Div.  150;  Pabst 

105  N.  W.  563.  V.    Milwaukee    Brewing   Co.,    126 

32.  Upton    V.   People,   176    111.  Wis.  110,  105  N.  W.  563. 

632,  52  N.  E.  358;  Carter  v.  Ce-  34.  Harwood  v.  Donovan,  188 
mansky,   126  la.  606,  102  N.  W.      Mass.  487,  74  N.  E.  914. 
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§  2124.     Same — ^by  failure  to  object  or  appeal. 

Failure  of  a  property  owner  to  appear  before  the 
proper  tribunal  and  object  to  an  assessment,  or  to  appeal 
therefrom,  within  the  time  provided  by  law,  will  pre- 
clude him  from  contesting  the  validity  of  the  assess- 
ment or  restraining  the  collection  thereof  on  the  mere 
ground  of  irregularities.^  °  However,  such  failure  will 
not  preclude  him  where  the  assessment  appears  upon 


Payment  of  an  assessment  for 
street  improvements  by  a  railroad 
company  for  several  years,  held 
not  to  estop  it  from  showing  that 
the  amount  assessed  exceeded  the 
benefits,  where  the  company  had 
no  notice  of  the  construction  of 
the  improvement  and  had  not  par- 
ticipated therein.  Yost  v.  Toledo, 
etc  R.  Co.,  24'  Ohio  Clr.  Ct  R; 
169. 

35.  ArTcansas.  Ahem  v.  Board 
of  Impt  Dist.  No.  3,  etc.  69  Ark. 
68,  61  S.  W.  575. 

California.  Warren  v.  Riddell, 
106  Cal.  S52,  39  Pac.  781;  Harney 
V.  Benson,  113  Cal.  314,  45  Pac. 
687. 

Illinois.  Lyman  v.  Chicago,  211 
m.  209,  71  N.  E.  832;  Thomson  v. 
People,  184  ni.  17,  56  N.  E.  383. 

Indiana.  Valparaiso  v.  Parker, 
148  Ind.  379,  47  N.  B.  330;  Alley  v. 
Lebanon,  146  Ind.  125,  44  N.  B. 
1003;  Greensburg  v.  Zoller,  28  Ind. 
App.  126,  60  N.  E.  1007. 

Icywa..  Marshalltown  I4ght 
Power  &  Ry.  Co.  v.  MarsJialltown, 
127  la.  637,  103  N.  W.  1005. 

Pennsylvania.  Vorry  v.  Corry 
Chair  Co.,  18  Pa.  Super.  Ct.  271. 

Washington.  Annie  Wright 
Seminary  v.  Tacoma,  23  Wash. 
109,  62  Pac.  444;  Northwestern 
P.  H.  Bank  v.  Spokane,  18  Wash. 
456,  51  Pac.  1070. 


Failure  to  object  or  appeal. 
Failure  of  property  owner  to  ap- 
pear to  make  objections  to  a  pro- 
posed assessment  In  answer  to  a 
notice  not  required  by  statute  will 
not  preclude  him  from  objecting 
to  the  assessment  when  made. 
Monk  V.  Ballard,  42  Wash.  35,  84 
Pac.  397. 

Objection  to  an  assessment  on 
the  ground  that'  the  property  is 
assessed  for  more  than  Its  proper 
proportion  will  be  considered 
waived  where  no  appeal  was 
taken  from  the  assessment.  Wells 
V.  Wood,  114  Cal.  255,  46  Pac.  96; 
St.  Louis  V.  Annex  Realty  Co.,  175 
Mo.  63,  74  S.  W.  961;  Morse  v.. 
Omaha,  67  Neb.  426,  93  N.  W.  734. 

Taking  an  appeal  from  the  judg- 
ment of  the  board  of  supervisors 
granting  an  Invalid  extension  of 
time  for  the  completion  of  the  im- 
provement will  not  estop  owners 
from  contesting  the  validity  of 
the  assessment.  Dougherty  v. 
Coffin,  69  Oal.  454,  10  Pac.  672. 

And  a  property  owner  who 
takes  an  appeal  from  the  assess- 
ment upon  the  ground  that  the 
work  was  not  satisfactorily  done 
Is  not  thereby  estopped  from  dis- 
puting the  validity  of  the  assess- 
ment on  the  ground  that  the  work 
was  not  completed  In  time.  Heft 
v.  Payne,  97  Cal.  108,  31  Pac.  844. 
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its  face  to  have  been  made  in  violation  of  law;  nor  will 
lie  be  denied  injunction  in  such  case  to  restrain  the  col- 
lection of  the  assessment.^' 

§  2125.    Same — same — apportionment  of  assessment. 

A  property  owner  who  fails  to  object  to,  or  appeal 
from,  the  assessment  within  the  time  and  in  the  manner 
provided  by  statute,  cannot  afterwards  object  that  his 
lot  was  assessed  for  more  than  its  proper  proportion.*^ 
Property  owners  who  do  not  avail  themselves  of  the 
opportunity  afforded  them  to  appear  and  make  objec- 
tions to  special  assessments  against  their  property  in 
the  special  forum  which  the  law  provides,  wiU  not  be 
permitted  to  object  in  any  other  forum  that  their  prop- 
erty was  not  benefited,**  or  that  is  was  assessed  for  more 
than  its  proper  proportion.**  Acquiescence  in  the  con- 
struction of  an  improvement,  it  has  been  held,  will  not 
estop  a  property  owner  from  asserting  in  an  action  to 
foreclose  the  assessment,  that  the  amount  assessed 
against  him  is  apportioned  on  the  basis  of  his  ownership 
of  more  land  than  he  in  fact  owns.** 

§  2126.    Same — ^by  acceptance  of  benefits. 

Property  owners  who  voluntarily  accept  the  benefit 
of  an  improvement  cannot  object  to  the  validity  of  the 

36.  Blanchard  v.  Ladd,  13B  Cal.  94,  80  Pac.  114;  Spalding  v.  Den- 
214,  67  Pac.  131;  De  Haven  v.  ver,  33  Oolo.  172,  80  Pac.  126. 
Berendes,  135  CaJ.  178,  67  Pac.  38.  Denver  v.  Dumars,  32  Colo. 
786;  Perlne  v.  Lewis,  128  CaL  236,  94,  80  Pac.  114;  Byram  v.  Foley, 
60  Pac.  422;  Chase  v.  City  Treas-  17  Ind,  App.  629,  47  N.  E.  351; 
urer  of  Los  Angeles,  122  Cal.  540,  Minneapolis  &  St  X*  R.  Co.  v. 
65  Pac.  414;  Perlne  v.  Forbuah,  97  Llndquist,  119  la.  144,  93  N.  W. 
Cal.  305,  32  Pac.  226;  Carter  V.  103;  Stark  v.  Boston,  180  Mass. 
Cemansky,  126  la.  506,  102  N.  W.  293,  62  N.  E.  376. 

438;   Gallaher  v.  Garland,  126  la.  39.    Spalding     v.     Denver,     33 

206,  102  N.  W.  867.  Colo.  172,  80  Pac.  126;  Alexander 

37.  Duncan  v.  Ramish,  142  Oal.  v.  Tacoma,  35  Wash.  366,  77  Pac. 
686,  76  Pac.  661;  Wells  v.  Wood,  686. 

114  Cal.  255,  46  Pac.  96;  DowUng         40.    Hunt  v.  State,  26  Ind.  App. 
v.  Connift,  103  Cal.  75,    36    Paa      B18,  68  N.  E.  557. 
1034;  Denver  v.  Dumars,  33  CSoIo. 
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assessment  therefor.*^  But  the  lien  of  a  void  tax  bill 
issued  for  building  a  sewer,  it  has  been  held,  cannot  be 
enforced  against  property  on  the  mere  ground  that  the 
property  owner  made  use  of  the  sewer.** 

§  2127.     Equitable  relief — injunction. 

The  circumstances  under  which  equity  will  afford  re- 
lief, as  by  injunction,  to  prevent  proceeding  with  public 
improvements  are  fully  considered  in  a  prior  volume.*' 
Equity  will  not  restrain  the  collection  of  an  assessment 
on  the  mere  ground  of  irregularities  not  affecting  the 
jurisdiction.**  So  mere  illegality  in  the  assessment  is 
not  sufficient  ground  for  an  injunction"  to  restrain  its 


41.  Edwards  ft  Walsh  Constr. 
Co.  V.  Jasper  COtmty,  117  la.  365, 
90  N.  W.  1006,  94  Am.  St.  Rep. 
301;  Butler  v.  Worcester,  112 
Mass.  541;  HuUng  v.  Bandera  Flag 
Stone  Co.,  87  Mo.  App.  349. 

42.  Nelll  v.  Trans  Atlantic 
Trust  Co.,  89  Mo.  App.  644. 

43.  §§  2004  to  2009  ante  vol.  4. 

44.  De  Puy  v.  Wabash,  133  Ind. 
336,  32  Ind.  1016;  Dixon  v.  Detroit, 
86  Mich.  516;  Motz  v.  Detroit,  18 
Mich.  495;  Jackson  v.  Detroit,  10 
JTlch.  248;  Bagg  v.  Detroit,  5  Mich. 
C36;  Hoffeld  v.  Buffalo,  130  N.  Y. 
387,  29  N.  E.  747;  Astor  v.  New 
York,  37  N.  Y.  Super.  Ct.  (5  Jones 
&  S.)  539;  Denise  v.  Falrport,  32 
N.  Y.  S.  97,  11  Misc.  Rep.  199;  Bell 
V.  Yonkers,  28  N.  Y.  S.  947,  78 
Hun.  196. 

Relief  illustrated.  In  an  action 
to  restrain  the  collection  of  an  as- 
sessment, no  affirmative  relief  will 
1)8  granted  the  defendant  where 
none  Is  asked.  Brewer  v.  Bowling 
Green,  7  Ohio  Cir.  Ct.  R.  489,  4  O. 
C.  D.  694. 

The  collection  of  the  assessment 
will  not  be  restrained  or  the  9^' 


sessment  viacated  as  against  the 
property  of  persons  who  are  not 
parties  to  the  suit.  Knell  v. 
Buffalo,  7  N.  Y.  SI  233,  54  Hun,  80; 
Trimmer  v.  Rochester,  130  N.  Y. 
401,  29  N.  E.  746,  aff'g  9  N.  Y.  S. 
695.       ' 

Where  the  assessment  sought  to 
be  restrained  is  valid,  the  city 
may  recover  the  amount  due 
thereon  as  a  counterclaim.  If 
pleaded.  Kendig  v.  Knight,  60  la. 
29,  14  N.  W.  78;  Lake  Shore,  etc. 
R.  Co.  V.  Dunkirk,  20  N.  Y.  S.  596, 
65  Hun,  494,  aff'd  in  143  N.  Y.  660, 
39  N.  B.  21. 

The  court,  on  dissolving  an  In- 
junctipn  to  restrain  the  enforce- 
ment of  an  assessment  can  not 
order  the  sale  of  the  land  for  non- 
payment of  the  assessment. 
Weber  v.  San  Francisco,  1  Cal. 
455. 

Where  the  assessment  is  made 
on  a  wrong  basis,  its  collection 
will  he  restrained  without  preju- 
dice to  the  right  of  the  city  to 
make  and  collect  a  reassessment. 
Upington  v.  Oviatt,  24  Ohio  St 
232. 
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collection ;  some  additional  ground  bringrag  the  case  un- 
der some  recognized  head  of  equity  jurisdiction  must 
also  appear.*'  Obviously  defects  or  illegality  wMch  do 
not  prejudice  the  property  owner,  are  not  sufficient  to 
justify  a  court  of  equity  in  setting  aside  the  assessment 
or  restraining  collection  thereof.*' 

If  it  should  appear  that  the  municipality  had  power 
to  make  the  assessment,  ordinarily  injunction  will  not 
lie  to  restrain  its  collection.*'^  And  the  general  rule  may 
be  stated  to  be  that  equity  will-  not  restrain  the  collec- 
tion of  a  special  assessment  imless  it  should  appear  that 
it  is  illegal  or  unauthorized.**  So  if  it  should  appear 
that  to  restrain  the  collection  of  an  illegal  assessment 
wouid  greatly  injure  the  municipality  without  substan- 
tially benefiting  any  one  it  has  been  declared  that  it 
should  not  be  granted.*' 

Belief  against  erroneous  or  illegal  assessments  will 
not  be  granted  by  a  court  of  equity,  if  the  property 
owner  has  an  adequate  remedy  at  law.®**  Thus  if  the 
statute  or  charter  provides  a  remedy  by  appeal  or  other- 
wise for  persons  aggrieved  by  void  or  erroneous  as- 
sessments, such  remedy  is  generally  exclusive,  and  will 
preclude  any  resort  to  equity."^    But  it  has  been  held  in 

45.  Wilson  v.  PhillippI,  39  W.  BO.  Lyman  v.  Chicago,  211  111. 
Va.  75,  19  S.  E.  553.  209,  71  N.  E.  832;    Greenhood  v. 

46.  Warner  v.  Knox,  50  Wis.  McDonald,  183  Mass.  342,  67  N.  B. 
429,  70  N.  W.  372;  Mclntyre  v.  336;  Alvord  v.  Syracuse,  58  N.  Y. 
White  Creek,  43  Wis.  620;  Hough-  S.  854,  27  Misc.  Rep.  392;  Mans- 
ton  V.  Burnham,  22  Wis.'  301;  field  v.  Lockport,  52  N.  Y.  S.  571. 
Wells  V.  Burnham,  20  Wis.  112;  24  Misc.  Rep.  25;  Brown  v.  Drain, 
Mitchell  V.  Milwaukee,  18  Wis.  92.  112  Fed.  582. 

See  §  2112  ante.  51.    Peck     v.     Bridgeport,     75 

47.  Peoria  v.  Kidder,  26  111.  Conn.  417,  53  Atl.  893;  Owens  v. 
351;  Jackson  v.  Smith,  120  Ind.  Marion,  127  la.  469, 103  N.  W.  381; 
520,  22  N.  B.  431.  McCall  v.  Rochester,  89  N.  Y.  S. 

48.  Wilson  v.  Auhum,  27  Neb.  766,  44  Misc.  Rep  129;  Rae  v.  New 
435,  43  N.  W.  257;  Astor  v.  New  York,  39  N.  Y.  S.  Ct  (7  Jones  & 
York,  37  N.  Y.  Super.  (5  Jones  ft  S.)  192.  Contra,  J.  A.  McKechnie 
S.)  539.  B.  Co.  V.  Canandaigua,  44  N.  Y.  S. 

49.  Jones  v.  Newark,  11  N.  J.  317,  15  App.  Div.  139,  aff'd  In  162 
Eq.  452.                                     •  N.  Y.  631,  57  N.  E.  1113. 


§  2127  EQinxABLB  Eelibp  :  Injunction.  4525 

one  jurisdiction  at  least  tliat  where  the  ordinance  un- 
der which  the  assessment  was  made  is'ilnreasonable  and 
oppressive,  equity  wUl  restrain  the  issuance  of  a  special 
tax  biU  thereon,  although  such  facts  may  be  urged  as  a 
defense  in  an  action  on  the  tax  bill."* 

It  is  generally  held  that  a  court  of  equity  will  not 
entertain  an  action  for  relief  against  an  erroneous  or 
illegal  assessment,  except,  (1)  where  the  enforcement 
of  the  assessment  would  lead  to  a  multiplicity  of  suits; 
or  (2)  where  it  would  produce  irreparable  injury;  or 
(3)  where  the  assessment,  on  the  face  of  the  proceedings, 
is  valid,  and  extrinsic  evidence  is  required  to  show  its 
invalidity."*  But  where  the  illegality  of  the  assessment 
proceedings  would  necessarily  appear  in  proceedings 
to  enforce  the  assessment  lien,  equity  will  not  interfere 
to  set  aside  the  assessment,  or  restrain  the  collection 
thereof."*  However,  where  such  invalidity  does  not  ap- 
pear on  the  face  of  the  assessment  proceedings,  it  casts 
a  cloud  on  the  title  against  which  equity  will  relieve  by 
setting  aside  the  assessment  and  restraining  its  enforce- 
ment."'    On '  the  other  hand,  where  such  invalidity  is 

52.  Sklnker  v.  Heman,  148  Mo.     Longley  v.  Hudson,  4  Thomp.  &  C. 
349,  4'9  S.  W.  1026;  Verdln  t.  St      853. 

Louis,  131  Mo.  26,  33  BL  W.  480,  36  Where  want  of  Jurisdiction    in 

S.  W.  52.  making   the   assessment    can    be 

53.  Llebstein  v.  Newark,  24  N.  Proved  only  by  extrinsic  evidence, 
J.  Eq.  200,  203,  204;  Hejrwood  v.  Persons  aggrieved  thereby  axe  not 
Buffalo,  14  N.  Y.  534,  541;  Dows  v.  MnUted  to  proceedings  by  cer- 
Chicago,  11  Wall.  (tl.  S.)  108,  111,  tiorari,  and  may  maintain  proceed- 
20  L.  Ed.  65.  ^^^^  ^'°-  eQulty  to  review  tbe  as- 
sessment.   Donovan  v.  Oswego,  86 

Multiplicity  of  suits  or  Irrepar-      ^^  ^  ^  ^^^^  g^  ^pp  ^j^  gg^     g^^ 

able  Injury.   Mace  v  Newburgh.  15  ^^^^^  ^  ^^^  York,  16  How.  Pr. 

How.  Pr.  (N.  Y.)  161.  f^  Y_j  228,  7  Abb.  Pr.  11,  holding 

Apparent  authority  to  make  the  certiorari  is  proper  remedy. 

assessment,  antf  Illegality  can  be  64.    Strnsburg  v.  New  York,  87 

shown  only  by  extrinsic  evidence.  N.  Y.  455;  Marsh  v.  Brooklyn,  59 

Minnesota  Linseed  Oil  Co.  v.  Pal-  N.  Y.  283;  Sands  v.  New  York,  13 

mer,    20    Minn.    468;    Ankeny    v.  N.  Y.  St.  Rep.  61;  Van  Doren  v. 

Palmer,  20  Minn.  477;    Sewall  v.  New  York,  9  Paige  (N.  Y.)  3SS. 

St.  Paul,  20  Minn.  511;  Sherley  v.  55.    Bolton  v.  Gilleran,  105  Cal. 

Elizabeth,  4  N.  J.  L.  Joum.  68;  244,  38  Pac.  881,  45  Am.  St.  Rep, 
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apparent  upon  the  face  of  the  assessment  proceedings^ 
it  does  not  cast  a  cloud  on  the  title  of  the  property  as- 
sessed, and  the  owner  may  resort  to  his  remedy  at  law, 
and  not  to  a  suit  in  equity  to  restrain  collection  of  the 
assessment  or  to  remove  a  cloud  on  title.''* 

Sometimes  equity  will  prevent,  as  well  as  remove,  a 
cloud  on  title,  by  setting  aside  an  assessment  before  the 
assessment  roll  has  been  delivered  to  the  proper  ofiBcer 
and  becomes  a  lien,^'^  or  by  cancelling  a  void  special  tax 
bill  against  property,  if  issued,  or,  if  not  issued,  it  will 
enjoin  its  issuance  and  delivery  on  the  theory  that  the 
tax  bill  is  or  will  be  a  cloud  upon  the  title."^ 

Where  the  assessment  is  partly  legal  and  partly  ille- 
gal, and  the  legal  part  may  be  ascertained,  the  whole 
assessment  will  not  be  declared  void,  but  only  the  illegal 
portion,  and  the  court  may,  in  the  exercise  of  its  equita- 
ble power,  correct  the  errors  therein.*® 

Finally,  it  has  been  held,  that  the  enforcement  of  an 
assessment  may  be  restrained  for  fraud  on  the  part  of 
the  commissioners  or  municipal  authorities  in  making 
the  assessment ;  *"  or  on  the  ground  that  property  bene- 
fited by  the  improvement  was  not  included  in  the  assess- 

33;   Minnesota  Linseed  Oil  Co.  v.  title  of  land  affected  by  an  assess- 

Palmer,  20  Minn.  468;  Ankeny  v.  ment  will  not  be  granted,  unless 

Palmer,  20  Minn.  477;    Sewall  v.  the    assessment    is    wholly    void. 

St.  Paul,  20  Minn.  511;   Guest  v.  Jackson  v.  Smith,  120  Ind.  520,  22 

Brooklyn,  69  N.  Y.  506;   Tredwell  N.  E.  431. 

V.  Brooklyn,  43  N.  Y.  S.  458,   11  59.    Brennan  v.   Buffalo,   29   N. 

App.  Div.  224;  Astor  v.  New  York,  Y.  S.  750,  8  Misc.'  Rep.  178;  Kin- 

37  N.  Y.  Super.  (5  Jones  &  S.)  539.  sella  v.  Auburn,  7  N.  Y.  S.  317,  54 

56.  Murphy  v.  Wilmington,  6  Hun,  634;  Grlswold  v.  Pelton,  34 
Houst.  (Del.)  108,  22  Am.  St.  Rep.  Ohio  St.  482. 

345;  Llebsteln  v.  Newark,  24  N.  J.  Where  the  assessment  is  void 

Eq.  200,  203,  204;   Sands  v.  New  in  toto,  one  seeking  relief  against 

York,  13  N.  Y.  St.  Rep.  61.  It    need    not   offer   to   pay    what 

57.  Tifft  V.  Buffalo,  7  N.  Y.  S.  might  be  found  legal.  Chase  v. 
663,  aff'd  in  130  N.  Y.  695,  30  N.  B.  City  Treasurer  of  Los  Angeles, 
68.  122  Cal.  540,  55  Pac.  414. 

58.  See  Verdin  v.  Sit.  Louis,  131  60.  Dederer  v.  Voorhies,  81  N. 
Mo.  26,  33  S.  W.  480,  36  S.  W.  52.  Y.  153.    See  Dolan  v.  New  York. 

A  general    decree   quieting    the      62  N.  Y.  472. 
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ment ;  *^  or  for  the  reason  that  the  municipality  had 
inanif  estly  no  authority  to  make  it ;  ^^  or  because  of 
violation  of  the  law  in  making  the  assessment,  as  where 
several  lots  owned  by  different  persons  were  assessed 
en  masse  instead  of  separately  as  required  by  char- 
ter,*3  or  where  the  complainant's  property  is  so  situated 
that  it  cannot  receive  any  benefit  from  the  improve- 
ment,** or  where  the  improvement  was  made  without  the 
signatures  of  the  requisite  number  of  property  owners," 
or  where  the  contract  for  the  improvement  was  not 
fairly  entered  into  at  reasonable  prices,  and  with  due 
regard  to  the  interests  of  the  owners  of  lots  chargeable 
with  the  cost  of  the  improvement,  although  the  controll- 
ing law  did  not  provide  for  letting  such  contracts  to  the 
lowest  bidder.*^ 

§  2128.     Reassessments. 

Statutes  or  charters  generally  provide  that  the  munic- 
ipal authorities  may  levy  a  new  special  assessment  where 
the  original  assessment  is  declared  void,^''  and  such  laws 

61.  Hassan  v.  Rochester,  67  N.  Wisconsin.    Dletz  v.  Neenah,  91 
Y.   528 ;    Hassan  v.  Rochester,   65      Wis.  422,  64  N.  W.  299. 

N.  Y.  516.  63.    Jenkins    v.    Rock    County 

62.  Indiana.      Terre    Haute    v.      Com'rs,   15  'Wis.   11. 

Mack,  139  Ind.  99,  38  N.  E.  468;  64.  Hanscom  v.  Omaha,  11  Neb. 

Balfe   V.   Lammers,   109   Ind.   347,  37,  7  N.  W.  739;  Oregon  &  Gal.  R. 

10  N.  E.  92;  Port  Wayne  v.  Shoaff,  Co.   v.   Portland,   25   Ore.   229,   35 

106  Ind.  66,  5  N.  E.  403;   Goring  Pac.  452,  22  L.  R.  A.  713;  Paulson 

V.  McTaggart,  92  Ind.  200.  v.  Portland,  16  Ore.  450,  19   Pac. 

Maryland.    Baltimore  v.  Porter,  450,    1   L.   R.   A.    673;    Haisch   v. 

18  Md.  284,  79  Am.  Dec.  686;  Hoi-  Seattle,    10    Wash.    435,    38    Pac. 

land  V.  Baltimore,  11  Md.  186,  69  1131. 

Am.  Dec.  195.  65.    Bouldin     v.    Baltimore,    15 

Missouri.     Leslie  v.   St.   Louis,  Md.  18;   Holland  v.  Baltimore,  11 

47  Mo.  474.  Md.    186,    69   Am!    Dec.    195. 

Ohio.      Culbertson     v.     Cincin-  66.    Cook    v.   Racine,    49    Wis. 

nati,  16  Ohio,  574;   Burnet  v.  Cin-  243,    5    N.    W.    352. 

clnnatl,   3   Ohio   73,   17   Am.   Dec.  67.    Illinois.     Goodrich   v.    Chl- 

582.  cago,   218    111.    18,    75   N.    E.    8C5; 

Texas.  Kerr  V.  Corsicana  (Tex.),  Chicago   v.   Hulbert,   205   111.   346, 

35  S.  W.  694.  68  N.  E.  786;  West  Chicago  Park 
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have  been  adjudged  to  be  constitutional.^*  The  evident 
purpose  of  laws  authorizing  reassessments  is  to  pro- 
vide for  making  reassessments  only  where  a  valid  as- 
sessment might  have  been  made  in  the  first  place.®® 
Hence,  where  the  ordinance  authorizing  an  improvement 
and  assessment  is  invalid,  no  valid  reassessment  can  be 
made.'^** 

Statutes  and  charters  also  provide  that  an  additional 
assessnient  may  be  made  where  the  original  is  insuffi- 
cient to  pay  for  the  improvement.''^ 


Com'rs  V.  Farber,  171  111.  146,  49 
N.  E.  427. 

Iowa.  Martin  v.  Oskaloosa,  126 
la.  680,  102  N.  W.  529;  Tuttle  v. 
Polk,  84  la.  12,  50  N.  W.  38. 

Michigan.  Smith  v.  Detroit,  120 
Mich.  572,  79  N.  W.  808. 

Oregon.     Duniway  v.   Portland, 

47  Ore.  103,  81  Pac.  945. 
Wisconsin.     Kersten  v.  Milwau- 
kee,  106   Wis.   200,   81  N.   E.   948, 

48  L..  R.  A.  851;  Schlntgen  v. 
La  Crosse,  117  Wis.  158,  94  N.  W. 
84. 

Reassessment.  Where  assess- 
ments are  declared  absolutely 
void,  no  reassessment  can  be  made 
unless  authorized  by  charter  or 
statute.  Re  Mauger,  23  Hun  (N. 
Y.)  658;  Gorman  v.  State,  157  Ind. 
205,  60  N.  B.  1083;  Dean  v.  Charl- 
ton, 27  Wis.  522. 

Where  the  defect  in  the  ordi- 
nance under  which  an  assessment 
is  levied  is  one  that  the  city  might 
cure  by  amendment,  a  new  and 
valid  assessment  may  be  levied 
after  the  first  has  been  declared 
void.  People  v.  Pontiac,  185  111. 
437,  56  N.  E.  1114;  Foster  v.  Al- 
ton, 173  111.  587,  51  N.  B.  76. 

Publication  of  the  ordinance 
ordering  a  reassessment  to  be 
levied  is  suflacient  notice  to  prop- 


erty owners  of  the  reassessment. 
Newman  v.  Emporia,  41  Kan.  583, 
51  Pac.   593. 

Mandamus  will  not  issue  to 
compel  municipal  authorities  to 
.make  a  new  assessment  where 
such  duty  is  not  imposed  upon 
them  by  statute.  Gorman  v.  State, 
157  Ind.  205,  60  N.  B.  1083. 

68.  loioa.  Tuttle  v.  Polk,  84 
la.  12,  50  N.  W.  38. 

Illinois.  West  Chicago  Park 
Com'rs  V.  Sweet,  167  111.  326,  47 
N.   E.   728. 

Kansas.  Manley  v.  Bmlen,  46 
Kan.  655,  27  Pac.  844;  Newman 
V.  Emporia,  41  Kan.  583,  21  Pac. 
593. 

Minnesota.  State  ex  rel.  v.  Dis- 
trict Court,  77  Minn.  248,  79  N.  W. 
971. 

Wisconsin.  Shintgen  v.  La 
Crosse,  117  Wis.  158,  94  N.  W.  84. 

69.  Foster  v.  Alton,  173  111.  587, 
51  N.  B.  76;  Workmd!n  v.  Chicago, 
61  111.  463;  Union  Bldg.  Assn.  v. 
Chicago,  61  111.  439;  Bowen  v. 
Chicago,  61  111.  268;  Crawford  v. 
Mason,  123  la.  301,  98  N.  W.  795. 

70.  Martin  v.  Oskaloosa,  126  la. 
680,  102  N.  W.  529. 

71.  Ar7cansas._  Earl  v.  Board 
of  Improvements,  70  Ark.  211,  67 
S.  W.  312. 
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§  2129.     Appeal  from  assessment. 

Property  owners  are  not  entitled  to  an  appeal  from 
an  assessment  as  a  matter  of  right,''^  but  such  right  is 
generally  given  by  statute.''^  The  failure  of  a  statute 
to  provide  for  an  appeal,  it  has  been  held,  does  not  ren- 
der it  unconstitutional.'^*  A  statute  authorizing  an  ap- 
peal from  assessments  for  damages,  it  has  been  ad- 
judged, gives  an  appeal  from  assessments  for  bene- 
fits.''^ So  a  statute  allowing  an  appeal  from  an  order 
affecting  a  substantial  right,  made  by  a  court  of  record 
possessing  original  jurisdiction,  it  has  been  held,  au- 
thorizes an  appeal  from  a  judgment  of  the  county  court 
reviewing  an  assessment  made  by  commissioners.''* 

An  appeal  from  an  assessment  as  to  some  of  the  lots 
assessed  will  not  suspend  proceedings  to  collect  assess- 
ments on  other  lots  included  in  the  assessment  from 
which  no  appeal  was  taken.''''  On  appeal  from  an  as- 
sessment of  damages  and  benefits,  the  damages  and  the 
benefits  must  be  kept  separate  and  distinct  where  the 
statute  requires  assessors  to  report  each  separately.''® 

California,    aill  v.  Oakland,  124  Tacoma,    39   Wash.    185,    81    Pac. 

Cal.  335,  57  Pac.  150.  691. 

Illinois.     Moore  v.   People,   106  '74.    McKeesport  v.  Harrison,  27 

111.  376.  Pittsb.  Leg.  J.  57;   Oil  City  t.  Oil 

Michigan.      Thayer    v.    Grand  ^ity   Boiler  Works,   152   Pa.   348, 

Rapids,    82   Mich.   298,   46   N.   W.      ^^  ^"-  ^*^- 

22g  75.     Kelly  v.  Philadelphia,  6  Pa. 

^    ^.     .        ^,..,   .  ,  ^.     ,T    .       Co.   Ct   243;    Re  Mount  Pleasant- 
Washington.  Philadelphia  Mort-      ^^^^  ^^^  p^    gg^  32  ^^j    ^^22. 


gage,   etc.   Co.   v.   New   Whatcom, 
19  Wash.  225,  52  Pac.  1063. 


76.     Re  Klock,  51  N.  Y.  S.  897, 
30  App.  Div.  24. 


72.  Hughes  v.  Parker,  148  Ind.  one  who  has  not  appealed  from 
692,  48  N.  B.  243.  an  assessment  cannot  appear  and 

See  I  2015  ante,  vol.  4.  attack  the  assessment  on  an  ap- 

73.  Powell  V.  Greensburg,  150  peal  taken  by  others.  Berry  v. 
Ind.  148,  49  N.  B.  955;  Hughes  v.  Des  Moines,  115  la.  44,  87  N.  W. 
Parker,  148  Ind.  692,  48  N.  E.  243;  747. 

Re  Klock,  51  N.  Y.  S.  897,  30  App.  77.     Pittsburgh  v.  Maxwell,  179 

Div.     24;     Re     Beechwood     Ave.  Pa.  St.  553,  36  Atl.  158,  40  W.  N. 

Sewer,    179    Pa.    St.    494,    36    Atl.  C.  58. 

210;   Pittsburg's    Appeal,  179    Pa.  78.     Re     Luzerne     Street     (Pa. 

St.    630,   36   Atl.   293;    Harris   v.  Com.  PI.)  1  Lack  Leg.  N.  233.    See 
5  McQ.  14 
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In  perfecting  the  appeal  the  steps  specified  by  the 
law  should  he  followed,  as  in  the  preparation  of  the  rec- 
ord, the  giving  of  the  notice,'''®  and  filing  the  bond  when 
required.®" 

The  time  within  which  appeals  must  be  taken  is  usu- 
ally limited  by  statute  or  chajter.*^ 

The  grounds  upon  which  relief  is  sought  on  appeal 
should  be  stated  specifically.*^  Objections  to  an  assess- 
ment on  the  ground  of  irregularities  cannot  be  raised 
for  the  first  time  on  appeal.^  However,  where  the  court 
is  authorized  on  appeal  to  confirm,  correct,  modify  or 
annul  the  assessment,  objections  to  the  asesssment,  it 


Baltimore   v.    Smith   &    Schwartz 
Brick  Co.,  80  Md.  458,  31  Atl.  423. 

79.  Notice  of  appeal  from  a 
special  assessment  is  not  Jurisdic- 
tional, and  failure  to  recite  the 
names  of  all  the  appellants  therein 
is  not  ground  for  dismissal  of  the 
appeal.  A  substantial  compliance 
with  the  statute  is  suflScient. 
Harris  v.  Tacoma,  39  Wash.  185, 
81  Pac.  691. 

Where  notice  of  appeal  is  not 
served  as  required  hy  statute  the 
appeal  will  be  dismissed.  Frost 
V.  Board  of  Review  of  Oskaloosa, 
113  la.  547,  85  N.  W.  770. 

80.  An  appeal  bond  sufficient  to 
fully  protect  the  respondent  will 
not  be  held  jurisdictionally  de- 
fective for  mere  failure  to  use  the 
exact  words  of  the  statute.  Ahrens 
V.  Seattle,  39  Wash.  168,  81  Pac. 
558;  Greenus  v.  Seattle,  39  Wash. 
703,  81  Pac.  560. 

Filing  the  appeal  bond  two  days 
before  the  filing  of  the  transcript 
instead  of  at  the  same  time  as  re- 
quired by  statute  is  not  ground  for 
dismissal  of  the  appeal.  Harris 
V.  Tacoma,  39  Wash.  185,  8Ll  Pac. 
691. 


81.  ,  Denver  v.  Dunning,  33  Colo, 
487,  81  Pac.  259;  Velhage  v.  Stan 
ley,  78  Conn.  520,  63  Atl.  347;  Ap 
peal  of  Fox,  73  Conn.  68,  46  Atl 
277;  Harris  v.  Tacoma,  39  Wash. 
185,  81  Pac.  691. 

Time  of  appeal.  Where  statute 
required  appeals  from  reassess- 
ments to  be  taken  within  ten  days 
after  the  approval  and  confirma- 
tion of  the  reassessment  roll,  and 
an  ordinance  required  such  roll  to 
be  approved  and  confirmed  by  or- 
dinance, no  appeal  could  be  taken 
before  the  passage  of  the  confirm- 
ing ordinance.  Bellingham  Bay 
Imp.  Co.  V.  New  Whatcom,  17 
Wash.  496,  50  Pac.  477. 

Premature.  An  appeal  from  an 
assessment  taken  before  the  as- 
sessment had  been  confirmed  is 
premature  and  should  be  dis- 
missed. Madison  County  v.  Fraz- 
ler,  78  Miss.  880,  29  So.  765. 

82.  Bowditch  v.  New  Haven,  40 
Conn.  503;   §  2015  ante,  vol.  4. 

83.  Higman  v.  Sioux  City,  129 
la.  291,  105  N.  W.  524;  Kansas 
City  V.  Bacon,  157  Mo.  450,  57  S. 
W.  1045;  Young  v.  Tacoma,  SI 
Wash.  153,  71  Pac.  742. 
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has  been  held,  may  be  made  which  were  not  made  be- 
fore, or  considered  by,  the  municipal  council.®*  The  ac- 
tion of  the  commissioners  in  assessing  damages  cannot 
be  inquired  into  on  an  appeal  from  an  assessment  of 
benefits.**  On  appeal  it  cannot  be  shown  that  the  im- 
provement was  unnecessary  and  unreasonable,®'  or  that 
other  property  benefited  by  the  improvement  was  omit- 
ted from  the  assessment.®''  The  apportionment  of  the 
assessment,  it  has  been  held,  may  be  reviewed  on  ap- 
peal.®® The  finding  on  questions  of  fact,  approved  by 
the  court,  will  not  be  disturbed  on  appeal  from  the  as- 
sessment except  for  clear  error.®^  The  amount  of  the 
assessment  will  not  be  interfered  with  in  the  absence  of 
fraud  or  palpable  mistake  in  making  the  assessment.®" 
If  a  portion  of  the  cost  of  the  improvement  has  been 
assessed  against  the  municipality,  it  cannot  be  added  to 
the  assessment  of  the  property  owners  on  appeal.*^    In 


84.  Ahrens  v.  Seattle,  39  Wash. 
168,  81  Pac.  558;  Greenus  v.  Seat- 
tle, 39  Wash.  703,  81  Pac.  560. 

In  Pennsylvania  the  hearing  on 
appeal  is  upon  exceptions  to  the 
report  of  visTrers  and  the  court 
has  power  to  modify  or  change  the 
assessment  or  to  refer  the  report 
back  to  the  same  or  a  new  jury. 
But  It  has  no  power  to  proceed 
de  novo  and,  consider  all  the  testi- 
mony taken  and  make  a  new 
award.  Re  Pittsburg,  179  Pa.  St. 
630,  36  Atl.  293. 

85.  Gilbert  v.  New  Haven,  39 
Conn.  467;  Baltimore  v.  Smith  & 
Schwartz  Brick  Co.,  80  Md.  458, 
31  Atl.  423. 

86.  Gilbert  v.  New  Haven,  39 
Conn.  467. 

87.  Powell  V.  Greensburg,  150 
Ind.  148,  49  N.  B.  955. 

Statute  limits  Inquiry  on  appeal 
from  assessments  to  matters  aris- 
ing after  the  nlaking  of  the  con- 


tract   Allen  County  Com'rs  v.  Sil- 
vers, 22  Ind.  491. 

88.  Teegarden  v.  Racine,  56 
Wis.  545,  14  N.  W.  614;  Dickson  v. 
Racine,  61  Wis.  545,  21  N.  W.  620. 

The  improvement  contract  is  in- 
admissible as  evidence  for  the  city 
on  appeal  from  the  assessment. 
Carson  v.  Alleghany  City,  213  Pa. 
537,  62  Atl.  1070. 

89.  Detroit  v.  Kreamann,  79 
Mich.  584,  44  N.  W.  1151;  In  re  In- 
dependence Ave.,,  128  Mo.  272,  30 
S,  W.  773;  Re  Amberson  Ave.,  179 
Pa.  St.  634,  36  AU.  354. 

The  findings  of  viewers  and  as- 
sessors as  to  what  property  is 
benefited  will  not  be  disturbed  on 
appeal  from  the  assessment  Re 
Fifth  Ave.  Sewer,  4  Brewst.  (Pa.) 
364. 

90.  Re  Fifth  Ave..  36  N.  T.  S. 
141,  91  Hun,  259. 

91.  Re  CuUen,  6  N.  Y.  S.  625, 
53  Hun,  534'. 
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event  of  an  order  of  reassessment,  such  order  should 
point  out  the  defects  in  the  original  proceedings  so  they 
may  be  avoided  in  making  the  reassessment.®^ 

§  2130.     Certiorari  to  review  assessment. 

In  proper  cases  certiorari  will  lie  to  review  special 
assessment  proceedings.®'  The  circumstances  justify- 
ing the  issuance  of  the  writ  to  review  public  improve- 
ment proceedings  are  fully  treated  in  a  prior  volume.®* 


92.  State  v.  Ensign,  65  Minn. 
278,  56  N.  W.  1006. 

93.  District  of  Golumbia.  Ben- 
singer  V.  District  of  Columbia,  6 
Mackey  (17  D.  C.)  285. 

Massachusetts.  Weed  v.  Bos- 
ton, 172  Massu  28,  51  N.  E.  204,  42 
L.  R.  A.  642;  Bowditch  v.  Supt  of 
Streets,  168  Mass.  239,  46  N.  B. 
1026;  Hitchcock  v.  Springfield,  121 
Mass.  382. 

New  Jersey.     State  v.  Newark, 

25  N.  J.  L.  399. 

New  York.  Heywood  v.  Buffalo, 
14  N.  Y.  534;  People  v.  RocheBter, 
21  Barb.  (N.  Y.)  656;  People  v. 
Brooklyn,  9  Barb.  (N.  Y.)  535; 
People  V.  Assessors  of  Gravesand, 
-4  N.  Y.  S.  85,  51  Hun,  644;  Peoifle 
V.  Gilon,  9  N.  Y.  S.  690,  56  Hun, 
641;  People  v.  Cheritree,  4  Thomp. 
C.  (N.  Y.)  289;  People  t.  Barker, 

26  N.  Y.  S.  309,  4  Misc.  Rep.  504. 
Washington.    Wilson  v.  Seattle, 

2  Wash.  543,  27  Pac.  474. 

Contra.  Whitbeck  v.  Hudson,  50 
Mich.  86,  14  N.  W.  708 ;  Hudson  v. 
Whitney,  53  Mich.  158,  18  N.  W. 
626. 

Discretionary  writ.  The  allow- 
ance of  the  writ  of  certiorari  to 
review  assessment  proceedings 
rests  in  the  sound  discretion  of 
the  court.    Re  Eightieth  Street,  17 


Abb.  Pr.  (N.  Y.)  524;  People  v. 
Lohnas,  8  N.  Y.  S.  104,  54  Hun, 
604;  People  v.  Rochester,  21  Barb. 
(N.  Y.)  656;  Sears  v.  Worcester, 
180  Mass.  288,  62  N.  B.  269,  62  L. 
R.  A.  144. 

Where  statute  provided  that 
parties  aggrieved  by  an  assess- 
ment may  apply  to  the  superior 
court  for  a  jury  to  reduce  the  as- 
sessment against  them,  it  was 
held  that  certiorari  to  review  the 
assessment  would  not  lie.  Atkin- 
son V.  Neiwton,  169  Mass.  240,  47 
N.  B.  1029. 

Notice.  The  writ  of  certiorari 
should  not  issue  to  a  municipal 
corporation  to  review  assessment 
proceedings  without  notice  and  a 
full  opportunity  to  the  respondents 
to  show  cause  against  it  People 
V.  Rochester,  21  Barb.  (N.  Y.)  656. 

Direction  of  writ.  The  writ  of 
certioriiri  to  review  assessment 
proceedings  must  be  directed  to 
the  board  having  the  proceedings 
in  charge  at  the  time  the  writ  is 
issued,  and  not  to  the  municipal 
corporation.  People  ex  rel.  v.  New 
York,  20  Hun  (N.  Y.)  73;  State  v. 
Fond  du  I^fic,  42  Wis.  287;  State 
V.  Wilwaukee,  86  Wis.  376,  57  N. 
W.  45. 

94.    §  2016  ante,  voL  4. 
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The  right  to  a  writ  of  certiorari  may  be  lost  by  laches 
in  suing  it  out,®^  or  by  the  failure  to  institute  proceed- 
ings therefor  within  the  time  prescribed  by  &tatute.®^ 
Filing  a  petition  to  abate  an  assessment  will  not  pre- 
vent the  issuance  of  the  writ  to  test  the  legality  of  the 
assessment.®'^  Under  a  statute  providing  that  objections 
to  an  assessment  may  be  made  on  the  application  to  re- 
view and  confirm  the  assessment,  certiorari  will  not  lie 
before  judgment  of  confirmation.^* 

Usually  certiorari  will  not  lie  to  review  assessment 
proceedings  where  the  property  owner  has  an  adequate 
remedy  at  law.®*  So  where  the  assessment  is  merely  the 
apportionment  of  the  cost  of  an  improvement  on  prop- 
erty according  to  frontage  agreeably  to  a  rule  laid  down 
by  the  legislature,  the  making  of  the  assessment  is  but  a 
ministerial  or  clerical  act  and  will  not  be  reviewed  bv 
certiorari.^  And  where  the  assessment  proceedings 
have  passed  out  of  the  hands  of  the  council  or  board  be- 
fore they  were  had,  and  into  the  hands  of  a  ministerial 
officer  who  has  no  power  to  correct  errors  therein,  it 
has  been  held  that  certiorari  cannot  be  maintained  to 

95.  Rentz  v.  Detroit,  48  Mich.  442,  8  N.  W.  161;  Dousman  v.  St. 
544,  12  N.  W.  694,  991;  Hayday  v.  Paul,  22  Minn.  387;  People  v. 
Ocean  City,  67  N.  J.  L.  155,  50  Atl.  Gilon,  14  N.  Y.  S.  75,  60  Hun,  577, 
584;  Stetler  v.  East  Rutherford,  65  following  13  N.  Y.  S.  455,  59  Hun, 
N.  J.  L.  528,  47  Atl.  489;  Borton  v.  623. 

Camden,   65  N.  J.  L.  511,  47  Atl.  99.     People  v.  Gilon,  13  N.  Y.  S. 

436;   Carling  v.  Hoboken,  64  N.  J.  455,     59     Hun,     623;     People     v. 

L.   223,    44   Atl.    950;    Stewurt   v.  Lohnas,  8  N.  Y.   S.  104,   54  Hun, 

Hoboken,  57  N.  J.  L.  330,  31  Atl.  604;  People  v.  New  York,  2  Hill,  9 

278;    Bergen   County   Sav.   Bk.   v.  The  fact  that  the  charter  gives 

Union,  44  N.  J.  L.  599;   Weart  v.  a  remedy  by  appeal  will  not  pre- 

Jersey  City,  41  N.  J.  L.  510;  W^et-  vent  the  issuance  of  the  writ,  as 

more  v.  Elizabeth,  41  N.  J.  L.  152.  the  jurisdiction  of  the  circuit  court 

96.  Tusting  v.  Asbury  Park,  73  to  issue  such  writ  is  secured  by 
N.  J.  L.  102,  62  Atl.  183.  the  constitution  of  the  state  and 

97.  Hitchcock  v.  SpringQeld,  cannot  be  taken  away  by  legisla- 
121  Mass.  382.  tlve  enactment.    State  v.  Ashland, 

98.  State  v.  District  Court,   44  71  Wis.  502,  37  N.  W.  809. 

Minn.  244,  46  N.  W.  349;   State  v.  1.     Quinchard  v.  Board  of  Trus- 

Board   of   Pub.    Works,    27   Minn.      tees,   113  Cal.   664,  45  Pac.  856. 
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review  the  assessment.^  Gener^ally  the  writ  will  not  lie 
until  the  assessment  has  been  finally  determined  and 
confirmed.' 

Only  errors  of  law  will  be  considered  on  certiorari  to 
review  assessment  proceedings.*  The  objection  that  the 
premises  assessed  were  not  benefited  at  all  does  not 
present  a  question  of  law.**  So  the  validity  of  the  coir- 
tract  for  the  improvement  will  not  be  considered.® 

The  omission  of  assessable  property  from  the  assess- 
ment is  prima  facie  error  and  subject  to  review.'^  If  it 
should  appear  from  the  record  that  the  assessment  of 
relator's  property  is  unequal  as  compared  with  the  as- 
sessment of  other  similar  property,  similarly  situated, 
and  is  unjust,  the  court  is  at  liberty  to  correct  the  assess- 
ment, even  though  the  principle  upon  which  it  was  made 
was  not  illegal  or  erroneous.*  It  is  the  duty  of  the  court 
to  make  a  proper  assessment  if  at  the  time  of  adjudicat- 
ing on  the  original  assessment  a  lawful  assessment  could 
be  made.*  If  it  should  appear  from  the  return  that  the 
assessment  is  illegal,  a  reversal  will  not  be  prevented 
by  the  fact  that  questions  not  raised  might  have  been 
raised  in  the  assessment  proceedings  which  would  have 
justified  a  decision  against  the  relator.^" 

2.  People  V.  Dunkirk,  38  Hun      282;    People  v.  Gilon,   126  N.  Y. 
(N.  Y.),  7;  People  v.  Tax  Com'rs,      640,  27  N.  B.  285. 

9  Hun   (N.  Y.),  609.  5.    Re  Phelps,  96  N.  Y.  S.  862. 

3.  State  V.  District  Court,   44      110  App.  Div.  69. 

Minn.  244,  46  N.  W.  349;  Newark  6.    People  v.  Rochester,  5  Lans. 

V.  Weeks,  70  N.  J.  L.  166,  56  Atl.  (N.  Y.)   142. 

118;   People  v.  Gllon,  14  N.  Y.  S.  7.     People  t.  Reis,  96  N.  Y.  S. 

75,  60  Hun,  577;   People  v.  Gilon,  597,  109  App.  Div.  748. 

13  N.  Y.  S.  465,  59  Hun,  623.  8.     People  v.  Reis,  96  N.  Y.  S. 

4.  Tileston    v.    Street    Com'rs,  597,  109  App.  Div.  748. 

182  Mass.  325,  65  N.  E.  380;   Lin-  9.     Zahn  v.  Rutherford,  72  N.  J. 

coin  V.  Dore,  176  Mass.  210,  57  N.  L.    446,    60   Atl.    1123;    Brown   v. 

E.  356;  Brown  v.  Union,  65  N.  J.  Union,  65  N.  J.  L.  601,  48  Atl.  562, 

L.  601,  48  Atl.  562,  aff'g  62  N.  J.  L.  aff'g  62  N.  J.  L.  142,  40  Atl.  632; 

142,  40  Atl.  632;   Wilson  v.  Hud-  Elizabeth  v.  Meeker,  45  N.  J.  L. 

son,   32   N.   J.   L.    365;    People   v.  157. 

Gilon,    126    N.   Y.    147,    27    N.    E.  10.    People    v.    ZoU,    97    N.    Y. 

203. 
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8.      COLLECTION  AND  BNrOBCBMBNT. 

§  2131.  Nature  of  proceedings — in  rem  or  in  personam. 
An  action  to  enforce  a  special  or  local  assessment  or 
tax  is  a  mixed  one,  partaking  of  the  qualities  of  an  ac- 
tion in  personam  and  an  action  in  rem;  in  rem,  because, 
strictly  speaking,  th^  action  is  against  tlie  property;  in 
personam,  because  the  owner  of  the  property  should 
have  a  right  to  be  made  a  party  to  the  action  so  that  he 
can  appear  and  protect  his  interest.  Further  than  this 
the  quality  of  an  action  in  personam  should  not  extend. 
The  fimdamental  principle  -justifying  special  or  local  as- 
sessments, is  that  the  assessment  is  merely  payment  for 
an  increase  in  the  value  of  the  property  due  to  the  im- 
provement. Hence,  the  action  should  be  against  the 
property  so  far  as  recovery  is  concerned,  and  no  per- 
sonal judgment  for  any  deficiency  should  be  allowed.  In 
conformity  with  this  conception  it  is  held  in  many  states 
that  the  owner  of  property  on  which  an  assessment  has 
been  imposed  for  municipal  improvements  is  not  person- 
ally liable  for  any  of  the  expenses  of  the  improvement, 
and,  in  the  absence  of  statutory  provision,  no  general 
or  personal  charge  can  be  made  against  him.  The  only 
loss  to  which  he  is  exposed  is  that  of  his  property.^^ 

11.  Oalifomia.  Qaffney  v.  Gough,  128  Ky.  524,  33  Ky.  L.  Rep.  426, 

36  Gal.  104.  110  S.  W.  272;  Barker  v.  Southern 

Illinois.    IlUnoig  Cent.  R,  Co.  v.  Construction  Co.,  20  Ky.  L.  Rep. 

People,  170  111.  2i24,  48  N.  B.  215;  796,  47  S.  "W.  608. 

Dobler  v.  Warren,  174  111.  92,  50  Louisiana.  Kelly  v.  Mendelsohn, 

N.  E.  1048;  Hoover  v.  People,  171  105  L*.  490,  29  So.  894;  Moody  v. 

111.  182,  49  N.  E.  367;  Illinois  Cent.  Chadwlck,   52   La.   Ann.   1888,   28 

R.   Co.   V.   Com'rs   of  East   Lake  So.  381. 

Fort  DIst.,  129  111.  417,  21  N.  E.  Michigan.     Beecher  v.   Detroit, 

925;  Virginia  v.  Hall,  96  lU.  278;  92  Mich.  268,  52  N.  W.  731. 

Mix  V.  Ross,  57  111.  121;  Olcott  t.  Missouri.     Smith  v.  Kiene,  231 

State,  10  111.  481.  Mo.  215,  222-228,  132  S.  W.  1052; 

Indiana.     State  v.   Aetna  Life  Heman  Constr.  Co.  v.  Loevy,  179 

Ins.  Co..  117  Ind.  251,  20  N.  E.  Mo.  455,  78  S.  W.  613;   St.  Louis 

144;    Leeds  v.   Defrees,   157   Ind.  v.  Koch,  169  Mo.  587,  70  S.  W.  143; 

392,  61  N.  E.  930.  Clinton  v.  Henry  County,  115  Mo. 

Kentucky.    Owensboro  v.  Hope,  557,  22  S.  W.  494,  37  Am.  St.  Rep 
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In  some  jurisdictions  it  is  held  that  any  attempt  on 
the  part  of  the  legislature  to  create  a  personal  liability 
for  an  improvement  assessment  is  void/^  while  in  others 


415;  St.  Louis  v.  Bressler,  56  Mo. 
350. 

Nehrasha.  Omaha  v.  State,  69 
Neb.  29,  94  N.  W.  979. 

New  York.  Re  Hun,  144  N.  Y. 
472,    39    N.    E.    376. 

Oregon.  Hawthorne  v.  East 
Portland,  13  Ore.  271,  10  Pae.  342. 

Pennsylvania.  Franklin  v.  Han- 
cock, 204  Pa.  St.  110,  53  Atl.  644. 

Virginia.  Green  v.  Ward,  82  Va. 
324. 

Washington.  Clizer  v.  Krauss, 
57  Wash.  26,  106  Pac.  145. 

■While  an  action  to  enforce  the 
payment  of  an  assessment  Is 
brought  against  the  owner  of  the 
property  as  defendaht,  the  collec- 
tion can  be  enforced  only  against 
the  land.  Pleadwell  t.  Missouri 
Glass  Co.,  151  Mo.  App.  51,  131  S. 
W.  941;  LrOs  Angeles  County  v. 
Winans,  13  Cal.  App.  234,  257,  109 
Pac.  640,  650. 

"If  the  owner  can  have  hla 
land  sold  for  a  supposed  benefit 
to  the  land  and  be  held  liable  for 
a  deficiency  in  the  assessment,  the 
Injustice,  not  to  say  the  tyranny, 
is  manifest."  Seattle  v.  Yesler,  1 
Wash.  Ter.  571,  cited  in  Clizer  v. 
Krauss,  57  Wash.  26,  106  Pac.  145. 

12.  California.  Taylor  v.  Pal- 
mer, 31  CaJ.  240. 

Illinois.  Craw  v.  Tolono,  96  111. 
255,  36  Am.  Rep.  143. 

Kentucky.  Meyer  v.  Covington, 
103  Ky.  546,  20  Ky.  L.  Rep.  239,  45 
S.  W.  769;  Woodward  v.  Oollett,  20 
Ky.  L.  Rep.  1066,  40  S.  W.  164. 


Missouri.  St.  Louis  v.  Allen,  53 
Mo.  44;  Houstonia  v.  Grubbs,  80 
Mo.  App.  433. 

North  Carolina.  Raleigh  v. 
Peace,  110  N.  C.  32,  14  S.  B.  521,  17 
L.  R.  A.  330. 

Virginia.  Asberry  v.  Roanoke, 
91  Va.  562,  22  S.  E.  360,  42  L.  R. 
A.  636. 

Washington.  Clizer  v.  Krauss, 
57  Wash.  26,  ,106  Pac.  145. 

Personal  judgment.  A  statute 
which  attempted  to  provide  addi- 
tional means  for  the  making  of 
certain  street  improvements  by 
allowing  a  personal  judgment  to 
be  rendered  against  the  owner  of 
abutting  property,  was  held,  in 
Illinois,  to  be  unconstitutional. 
Virginia  v.  Hall,  96  111.  278. 

A  statute  authorizing  a  city  to 
build  sidewalk,  if  the  abutting 
owner  neglected  to  do  so,  and  to 
levy  an  assessment  therefor  on 
the  land  and  to  collect  the  same 
either  by  a  city  treasurer's  sale  of 
the  property  or  by  suit,  and  pro- 
viding that  no  property  shall  be 
exempt  from  execution  for  the  col- 
lection of  the  judgment  and  costs 
in  such  cases,  was  held  void  in  so 
far  as  the  assessment  was  made  a 
personal  obligation  of  the  owner 
regardless  of  any  consideration  of 
benefits,  damages  or  exemptions, 
as  violating  the  constitutional 
guaranty  against  the  taking  of 
private  property  for  public  use 
without  just  compensation.  Brook- 
ings V.  Natwick,  22  SL  D.  322,  117 
N.  W.  376,  18  L.  R.  A.  (N.  S.)  1259. 
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it  is  held  that  there  is  a  personal  liability  on  the  owner 
of  property  for  such  assessments  and  that  if  the  pro- 
ceeds realized  from  a  sale  of  the  property  should  prove 
insufBcient  to  pay  the  assessment  a  judgment  may  be 
rendered  against  the  owner  for  the  deficiency.^*  This 
rule  is  based  on  the  theory  that  the  assessment  is  levied 
and  collected  by  virtue  of  the  taxing  power,  and  its  va- 
lidity depends  upon  the  same  principles  applicable  to 
taxes  properly  levied  for  ordinary  governmental  pur- 
poses.^* As  was  said  by  .the  Supreme  Court  of  Penn- 
sylvania: "Assessment  against  the  property  itself  is 
only  a  method  of  compelling  the  owner  to  pay  and  thus 
relieve  his  property  from  the  charge  or  lien  against  it. 
In  some  cases  dicta  may  be  found,  and  perhaps  decisions 
also,  to  the  effect  that  assessments  for  benefits  cannot 
be  made  or  enforced  against  the  owner  of  the  property 
benefited;  but  the  principle  is  unsound.  As  already  re- 
marked the  remedy  for  the  collection  of  such  assess- 
in  an  early  Missouri  case  It  case  ment  of  special  assessments,  not- 
it  was  held,  under  a  statute  au-  withstanding  it  required  the  col- 
thorizing  the  contractor  to  proceed  lector  to  collect  assessments^  in 
to  collect  the  hill  for  the  improve-  the  same  manner  as  state  and 
ment  assessment  "by  ordinary  county  taxes  were  collected.  Mix 
process  of  law,"  that  the  plaintiff,  v.  Ross,  57  111.  121. 
in  an  action  to  collect  such  a  hill,  A  judgment  of  foreclosure  of  an 
was  entitled  to  a  general  judg-  assessment  lien  which  provides 
ment,  as  well  as  a  special  judg-  for  a  personal  judgment  against 
ment  against  the  land.  St.  Louis  the  defendant  for  any  deficiency 
V.  Clemens,  36  Mo.  467.  This  case,  after  sale  of  the  property  is  er- 
however,  was  overruled  by  roneous.  Manning  y.  Den,  90  Cal. 
Neenan  V.  Smith,  50  Mo.  525  which  610,  27  Pac.  435;  Beaudry  v. 
held  that  "ordinary  process  of  Valdez,  32  Cal.  269. 
law,"  as  used  in  the  statute,  does  13.  Eschbach  v.  Pitts,  6  Md.  71; 
not  mean  ordinary  personal  judg-  Clemens  v.  Baltimore,  16  Md.  208; 
ment  and  execution  but  such  a  Litchfield  v.  Vernon,  41  N.  Y.  123; 
process  as  is  adapted  to  enforce  a  Rochester  v.  Rochester  R.  Co.,  96 
lien  or  specific  charge  upon  the  N.  Y.  S.  152,  109  App.  Dlv.  638; 
property  specially  assessed.  Gest    v.    Cincinnati,   26   Ohio  'St. 

A  charter  provision  authorizing  275;  Hill  v.  Higdon,  5  Ohio  St.  243. 
the  sale  of  personal  property  for  14.  See  Emery  v.  San  Fran- 
the  payment  of  taxes,  held  not  to  cisco  Gas  Co.,  28  Cal.  345,  355  et 
authorize  such  sale  for  the  pay-      seq. 
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ments  or  taxes  as  well  as  every  other  species  of  tax,  is 
a  matter  of  legislative  discretion."  " 

In  California  it  was  formerly  held  that  property  own- 
ers were  personally  liable  for  special  assessments  where 
the  property  assessed  proved  inadequate  to  satisfy  the 
assessment,^*  but  in  later  cases  the  contrary  has  been 
held."  And  in  Iowa,  under  a  statute  providing  thereforj, 
it  was  held  proper  to  enter  a  judgment  against  the  own- 
er of  assessed  property  for  any  deficiency  after  the  sale 
of  his  property,^*  but  this  case  was  reversed  by  the 
Uliited  States  Supreme  Court  on  the  groimd  that  the 
state  had  no  power  to  enact  a  statute  authorizing  a  per- 
sonal judgment  for  an  improvement  assessment  against 
a  non-resident  of  the  state,  as  was  the  fact  in  this  in- 
stance; the  validity  of  the  statute  as  to  resident, owners 
was  not  decided.*' 

It  has  been  decided  in  Indiana  that  if  a  property  own- 
er, against  whom  assessments  have  been  made,  executes 
a  waiver  as  provided  by  statute,  agreeing  to  make  no 
objection  to  the  assessment  on  account  of  illegality  or 
irregularity,  and  that  he  mil  pay  all  such  assessments 
with  interest,  he  thereby  becomes  personally  liable  for 
any  deficit  after  his  rights  in  the  property  have  been 
foreclosed.^"  And  in  Iowa  it  was  held  that  where  one 
suing  to  set  aside  an  assessment  for  local  improve- 
ments, offers  to  pay  all  legal  assessments,  a  personal 
judgment  may  be  rendered  against  him  for  the  assess- 

15.  Re  Centre  Street,  116  Pa.  Mathews,  29  Cal.  123;  Cochion  y. 
St.  247,  8  Atl.  56.  Collins,  29  Cal.  129. 

In   Illinois  It  was    held    In    an  17.    Gaffney  v.  Gough,   36   Cal. 

early  case  that  where  there  Is  an  104;  Taylor  v.  PaJmer,  31  Cal.  240. 

improvement  assessment  on  a  per-  18.    Dewey  v.  Des  Moines,  101 

son's  real  estate  a  lien  is  created  la,  416,  70  N.  W.  605. 

on   his    personalty   from   the   de-  19.     Dewey  v.  Des  Moines,  173 

livery  of  the  warrant  to  the  coUec-  V.  S.  193, 19  Sup.  Ct.  379,  43  L.  Ed. 

tor.     Higglns   v.   Chicago,   18   111.  665. 

276.  20.    Wayne      County      Saving 

16.  Emery    v.    San    Francisco  Bank  v.  Gas  City  Land  Co.,  156 
Gas   Co.,   28   Cal.   345;    Emery  v.  Ind.  662,  59  N.  B.  104§, 
pradford,    29    Cal.    75;    Walsh   v. 
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ments  regardless  of  the  absence  of  any  statute  making 
him  personally  liable.''^ 

Sometimes  it  is  provided  that  a  railroad  shall  be  per- 
sonally liable'  for  an  assessment  on  certain  parts  of  its 
property.  This,  however,  is  done  in  lieu  of  proceeding 
against  and  selling  the  property  assessed,  which  would 
interfere  with  the   operation  of  the   road   if   allowed.^^ 

Where  the  power  of  the  legislature  to  create  a  per- 
sonal liability  for  assessment  is  sustained,  and  a  munici- 
pality has  been  authorized  to  impose  such  assessments, 
the  latter  may  proceed  to  collect  the  same  by  an  action 
in  assumpsit.'**  But  in  Pennsylavnia  it  is  held  that,  as 
an  action  at  law  is  authorized  by  statute  to  recover  such 
assessments  only  on  a  lien  filed,  assumpsit  will  not  lie 
to  recover  on  an  unregistered  assessment.^*  Where  no 
personal  liability  for  an  assessment  exists,  the  fact  that 
the  defendant  appears  to  the  action  and  makes  a  defense 
will  not  subject  him  to  a  judgment  in  personam.''^ 

§  2132.     Form  of  action — ^yalid  assessment  is  basis. 

The  mode  or  the  form  of  action  in  which  special  taxes 
and  assessments  shall  be  enforced  is  usually  prescribed 
by  statute.'**  If  more  than  one  method  exists  and  dis- 
cretion is  lodged  in  a  particular  board  or  designated 
municipal  authorities  as  to  which  shall  be  pursued,  such 
discretion  cannot  be  delegated.^^ 

A  special  tax  or  assessment  lien  is  to  be  enforced  by 
virtue  of  valid  proceedings  authorizing  the  assessment. 

21.  Farwell  v.  Des  Moines  Brick  Pa.  St  110,  53  Atl.  644,  aff'g  18  Pa. 
Mfg.  Co.  97  la.  286,  66  N.  W.  176,  Super.  Ct.  398;  Pittsburg  v.  Fay, 
35  L.  R.  A.  63.  8  Pa.  Super.  Ct.  269. 

22.  Plttsburjg,  etc.  R.  Co.  v.  Fish, 
158  Ind.  525,  63  N.  B.  454;  Louis- 
ville, etc.  R.  Co.  v.  State,  122  Ind, 
443,  24'  N.  E.  350;  Pittsburg,  etc, 
R.  Co',  v.  Hays,  17  Ind.  App.  261 
44  N.  B.  375,  45  N.  E.  675,  46  N.  E, 
597;  Lake  Erie,  etc.  R.  Co.  v.  Bow- 
ker,  9  Ind.  App.  428,  36  N.  K  864, 

23.  Franklin   v.   Hancock,    204 


24.  Scranton   City   v.   Stuiges, 
202  Pa.  St.  182,  51  Atl.  764. 

25.  Hoover   v.   People,   171   111. 
182,  49  N.  E.  367. 

26.  See   the    statutes    of    the 
several  states. 

27.  Fairfield  Dairy  Co.  v.  Peer, 
80  N.  J.  L.  649,  77  AtL  1077. 
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The  amount  of  an  assessment  cannot  be  recovered,  nor 
the  lien  enforced,  in  an  action  of  quantum  meruit  or 
quantum  valebat.  It  is  not  a  case  of  voluntary  contract 
between  individuals,  but  a  statutory  proceeding  in  invi- 
tum  to  which  the  party  must  respond,  nolens  volens. 
The  plaintiff  must  enforce  his  lien  on  the  actual  validity 
of  the  contract,  or  by  estoppel  and  in  no  other  way.^* 
Consequently  a  suit  by  the  municipality  against  a  prop- 
erty owner  for  his  share  of  the  expense  of  a  public  sewer 
into  which  his  premises  are  drained,  cannot  be  main- 
tained after  an  assessment  therefor  has  been  set  aside 
as  illegal  and  void.^**  In  Ohio  it  has  been  held  that  a 
petition  to  collect  an  invalid  assessment  is  nevertheless 
good  where  it  appears  that  expense  has  been  incurred 
in  making  the  improvement  which  is  properly  sought  to 
be  charged  with  the  assessment.^^ 

§  2133.     Same — action  at  law. 

If  no  specific  mode  of  enforcing  assessments  has  been 
authorized  by  statute  or  charter,  an  action  at  law  will 
lie;  but  if  a  method  has  been  provided,  ordinarily,  it  is 
exclusive.^ ^  Unless  authorized  by  statute,  no  personal 
action  can  be  brought  against  the  owner  of  land  to  re- 
cover an  assessment.^^  But  in  jurisdictions  holding  that 
an  assessment 'is  a  personal  obligation  of  the  property 

28.  Boston  v.  Shaw,  1  Met.  Co.,  20  111.  286 ;  Municipality  No.  1 
(Mass.)  130,  138;  Heman  v.  y.  Mlllandon,  12  La.  Ann.  769; 
Larkln,  108  Mo.  App.  392,  83  S.  W.  Worcester  v.  Worcester,  116  Mass. 
1019;  Galbreath.  v.  Newton,  30  Mo.  193;  Roxbury  v.  Nickerson,  114 
App.  380,  399.  Mass.     544;     West     Roxbury     v. 

29.  Manistee     v.     Harley,     79  Minot,  114  Mass.  546. 

Mich.  238,  44  N.  W.  603;   Buckley  See  Moberly  v.  Wight,   19   Mo. 

V.  Tacoma,  9  Wash.  253,  37  Pac.  App.  269,  272. 

441.  32.     Dreake  v.  Beasley,  26  Ohio 

30.  Jaeger  v.  Burr,  36  Ohio  St.  gt.  315;  Scranton  City  v.  Sturges, 
164.  202   Pa.  St.   182,  51  Atl.  764;    Mc- 

31.  Huntsville  v.  Madison  Keesport  Borough  v.  Fidler,  147 
County,  166  Ala.  389,  393,  52  So.  Pa.  St.  532,  23  Atl.  799;  Scranton 
326;  Chicago  v.  Colby,  20  111.  614,  v.  Robertson,  28  Pa.  Super.  Ct  55. 
620;  Chicago  y.  Rock  Island  R.  R.  See  §  2131  ante. 
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owner,  it  is  proper  to  sue  for  the  same  by  action  of 
law.-''^ 

In  Maryland  it  has  been  held  that  a  paving  tax  may 
be  recovered  in  an  action  of  assumpsit.^*  In  Pennsyl- 
vania an  action  in  assumpsit  is  allowed  to  recover  for 
improvement  charges.^ ^  In  Illinois,  an  action  of  debt 
may  be  brought  to  recover  general  taxes,  and  a  special 
assessment  for  a  drainage  improvement  has  been  held 
to  be  collectible  the  same  as  any  other  tax  authorized 
by  law,  and  an  action  of  debt  is  maintainable  therefor.^* 

§  2134.     Same — warrants. 

In  some  states  warrants  are  issued  to  the  contractor 
by  virtue  of  which  he  enforces  collection  directly  by  an 
action  similar  to  an  ordinary  foreclosure  suit.*''^  The 
provisions  of  the  statute  governing  the  issuance  and 
proceedings  on  such  warrants  must  be  strictly  ob- 
served.^® In  North  Dakota,  a  municipality  issuing  as- 
sessment warrants  payable  in  installments  has  the  right 
to  incorporate  in  the  warrants  a  provision  that  it  may 
pay  the  same  at  any  time  before  maturity.^* 

33.  Highlands  v.  Johnson,  24  38.  Cotton  v.  Watson,  134  Cal. 
Colo.  371,  51  Pac.  1004;   Board  of      422,  66  Pac.  490. 

Public  .Works  v.  Pinch,  152  Mich.  Sufficiency  of  date.    Where  it  is 

517,  116  N.  W.  408.  required  that  a  date  he  affixed  to 

34.  Clemens  v.  Baltimore,  16  the  warrant  when  issued,  it  is  not 
Md.  208.  sufficient   to   give   the   year   only. 

35.  Copy  of  the  contract  he-  Such  a  warrant  is  insufficient  and 
tween  the  plaintiff  and  the  munici-  will  not  support  a  proceeding  for 
pality  must  be  annexed  to  the  the  collection  of  the  assessment, 
statement  of  claim.  Philadelphia  Such  omission  is  not  cured  by  the 
V.  De  Haven,  38  Pa.  Super.  Ct.  541;  auditor  affixing  a  date  to  his  signa- 
Philadelphia  v.  De  Haven,  41  Pa.  ture,  when  his  function  is  limited 
Super.  Ct.  265.  to  mere  approval.    All  things  nec- 

36.  Com'rs  Big  Lake  Dlst.  v.  essary  to  the  validity  of  the  war- 
Com'rs  of  Highways,  199  111.  132,  rant  must  be  done  before  it 
64  N.  E.  1094.  reaches  the  auditor.     Shipman  v. 

37.  Wood  V.  Strother,    76    Cal.  Forbes,  97  Cal.  572,  32  Pac.  599. 
545,  18  Pac.  766,  9  Am.  St.  Rep.  39.     State  v.  Murphy,  20  N.  D. 
249;  Isenherg  v.  Selvage,  103  Ky.  427,  128  N.  W.  303. 

260,  19  Ky.  L.  Rep.  1963,  44  S.  W, 
974. 
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§  2135.     Same — distress  warrant. 

In  some  states,  collection  of  assessments  by  distress 
warrants  has  been  authorized.  By  virtue  of  such  a  war- 
rant the  collector,  or  other  officer  authorized  by  statute, 
may  proceed  to  levy  upon  and  sell  the  goods  and  chat- 
tels of  the  person  liable  for  the  assessment  as  under  an 
ordinary  execution.*"  However,  distress  is  a  proper 
remedy  only  when  an  assessment  is  considered  a  per- 
sonal obligation  of  the  property  owner,  and  cannot  be 
resorted  to  .in  jurisdictions  where  the  assessment  is 
merely  a  charge  against  the  land.  And  a  statutory  pro- 
vision empowering  collecting  officers  to  distrain  for  taxes 
and  levies  due  the  municipality,  it  has  been  held,  does 
not  authorize  a  distress  for  an  assessment  for  street  im- 
provements which  are  chargeable  on  real  estate  only.** 

§  2136.     Same — scire  facias. 

Statutes  sometimes  provide  for  the  enforcement  of 
assessment  liens  by  scire  facias.*"  The  confirmation  of 
the  report  of  viewers  appointed  in  such  instances  has  the 
effect  of  a  judgment.**  The  filing  of  the  lien  under  such 
provisions  is  done  in  the  same  manner  as  the  filing  of 
mechanics'  liens,  except  where  otherwise,  specifically 
provided.** 

§  2137.    Same — execution. 

Sometimes  statutes  provide  for  issuing  an  execution 
to  enforce  an  assessment  without  suit.  The  defense  of 
the  property  owner  is  made  by  way  of  affidavit,  deny- 
ing that  "he  owes  the  whole  or  some  part  thereof  of  the 
sum  for  which  the  execution  issued,"  etc.  This  raises 
an  issue  of  law  or  fact  or  both  which  is  tried  in  the  court 
designated  in  the  statute,*^ 

40.  Wetmore  v.  Campbell,  4  N.  43.  Pittsburg  v.  Cluley,  74  Pa. 
Y.  Sup.  Ct  Rep.  (2  Sandf.)  341.  St.  262;  McKeesport  Borough  v. 
See  Allen  v.  Drew,  44  Vt.  174.  Leezer,  12  Pa.  Co.  Ct.  537. 

41.  Green  v.  Ward,  82  Va.  324,  44.  Pittsburg  v.  Cluley,  66  Pa. 
328,  following  Neenan  v.  Smith,  50  St  44'9. 

Mo.  525.  45.    Gainesville  v.  Dean,  124  Ga. 

42.  McKeesport  Borough  v.  750,  53  S.  E.  183;  Rice  V;  Macon, 
Lieezer,  12  Pa.  Co.  Ct  537.  117  Ga.  401;  Bacon   t.   Savannah, 
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§  2138.     Same — in  equity. 

It  is  sometimes  provided  that  the  collection  of  assess- 
ments may  be  by  proceedings  in  chancery.**  But  in  the 
absence  of  a  statute  conferring  it,  it  has  been  held,  a 
court  of  equity  has  no  jurisdiction  to  entertain  a  bill  for 
the  foreclosure  of  an  assessment  lien  upon  real  estate.*'' 
In  Colorado,  assessments  may  be  collected  in  a  proceed- 
ing either  at  law  or  in  equity.**  "The  action  is  in  equity 
for  the  foreclosure  of  the  lien  of  an  assessment,  and  is 
not  upon  any  contract  made  by  the  defendant,  or  upon 
which  there  is  any  personal  liability  against  the  defend- 
ant. In  such  an  action  neither  the  constitution  nor  the 
statute  requires  the  submission  to  a  jury."** 

§  2139.     When  assessment  is  due. 

When  an  assessment  becomes  due  and  payable  depends 
upon  the  charter  or  statutory  provision  which  author- 
izes the  assessment.  It  is  sometimes  provided  that  the 
assessment  is  due  and  payable  when  the  work  is  com- 
pleted and  accepted,^"  or  when  the  county  surveyor,  or 
other  designated  oflScer,  issues  to  the  contractor  a  certi- 

86  Ga.  301,  12  S.  B.  580;   Speer  v.  EentucTcy.     Neff    v.     Covington 

Athens,  85  Ga.  49,  11  S.  E.  802.  Stone,  etc.  Co.,  108  Ky.  457,  55  a 

Such  statutes  are  constitutional.  W.  697,  56  S.  W.  723;   Maypothcr 

Lanham,  etc.  Co.  v.  Rome,  136  Ga.  v.    Gast     (Ky.),   110    S.   W.   308; 

398,  404,  71  S.  B.  770;  Regensteln  Cabell   v.   Henderson,    28    Ky.    L. 

V.   AUanta,   98   Ga.   167,   25   S.  E.  Rep.  89,  88  S.  W.  1095. 

428.  Washington.    Aberdeen  v.  Lucas, 

46.     Arleansas.      Overstreet     v.  37  Wash.  190,  79  Pac.  632. 

Levee  District,  80  Ark.  462,  97  S.  47.    Gauen    v.    Moredook,    etc. 

W.  676.                  /  Drainage  Dlst,  131  111.  446,  23  N. 

California.  Williamson  v.  Joyce,  E.  633. 

140  Cal.  669,  74  Pac.  290.  48.    Highlands  v.    Johnson,    24 

Florida.    Huff  v.  Jasksonville,  39  Colo.  371,  51  Pac.  1004. 

Fla.  1,  21  So.  776.  49.    Santa  Cruz  Rock  Pavement 

Illinois.     Hammond   v.   People,  Co.  v.  Bowie,  104  Cal.  286,  37  Pac. 

169  m.  545,  .48  N.  B.  573.  934. 

Indiana.     Martin  v.  Wills,  157  50.    Galveston      v.       Guaranty 

Ind.  153,  60  N.  B.  1021.  Trust  Co.,  107  Fed.  325,  46  C.  C.  A. 

Iowa.    Mclnerny  v.  Reed,  23  la.  319. 
410. 
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ficate  of  acceptance  of  the  "work,'^  or  when  the  warrant 
for  its  collection  is  issued,*^  or  when  the  first  tax  falls 
due  after  the  completion  and  acceptance  of  the  work,^^ 
or  when  added  to  the  tax  roU.^* 

If  a  statute  provides  the  time  at  which  assessments 
become  due,  and  a  notice  is  also  provided,  the  assess- 
ment faUs  due  at  the  time  fixed  by  the  statute,  and  it  is 
not  necessary  that  the  time  mentioned  in  the  notice  shall 
elapse  to  render  the  assessment  due.^'  A  contract  be- 
tween the  municipality  and  a  property  owner  fixing  the 
time  at  which  an  assessment  against  his  land  shall  be- 
come due  and  payable  is  binding  and  controlling,  and 
such  assessment  cannot  be  recovered  by  suit  before  such 
time.^^  Assessments  may  be  a  lien  on  property  before 
they  are  due.  They  cannot,  however,  be  paid  out  of  the 
proceeds  of  a  judicial  sale  of  the  property  before  they 
are  due,  but  must  be  paid  by  the  purchaser. '^'^ 

§  2140.     When  assessment  becomes  delinquent. 

When"  assessments  become  delinquent  depends  upon 
the  particular  statute  or  charter.  Sometimes  they  be- 
come delinquent  a  specified  time  after  they  become  due.°* 
It  is  sometimes  provided  that  in  order  that  a  judgment 

51.  White  V.  McGrew,  129  Ind.  cates  therefor  does  not  become 
83,  28  N.  E.  322;  Cullen  v.  Strauz,  delinquent  until  the  first  Monday 
124  Ind.  340,  24  N.  E.  883.  of  the  following  Novemher.     Cul- 

52.  Gage  v.  People,  205  111.  547,  len  v.  Strauz,  124  Ind.  340,  24 
69  N.  E.  80.  N.  El.  883;  White  v.  McGrew,  129 

53.  Riohcreek  v.  Moorman,   14  Ind.  83,  28  N.  B.  322. 

Ind.  Asp.  370,  42  N.  B.  943.  In  Illinois  It  has  been  held  that 

54.  People  v.  Bergen,  6  Hun  an  assessment  for  a  sidewalk  is 
(N.  Y.)  267.  not  delinquent  until  the  collector 

55.  People  v.  Clayton,  115  111.  has  returned  the  warrants  to  the 
150,  4  N.  E.  193.  city  clerk  and  the  latter  has  made 

56.  Lancaster  v.  Armstrong,  56  a  report  in  writing  of  the  uncol- 
Mo.  298.  lected  tax  to  the  general  officer  of 

57.  Makley  v.  Whitmore,  61  the  county  authorized  by  law  to 
Ohio  St.  587,  56  N.  B.  461.  apply  for  judgment.    Craig  v.  Peo- 

58.  In  Indiana  an  assessment  pie,  193  111.  199,  61  N.  E.  1072; 
which  becomes  due  immediately  Bowman  v.  People,  137  111.  436, 
upon  the  issuance  of  the  certifl-  27  N.  B-  698. 
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for  an  assessment  may  be  entered,  the  assessment  must 
have  become  delinquent  at  or  before  a  certain  time  in 
the  year  in  which  the  judgment  is  asked.^* 

§  2141.     Demand  of  payment. 

When  demand  of  payment  of  an  assessment  is  re- 
quired, it  must  be  made  in  accordance  with  the  provisions 
of  the  statute  or  charter.^"  In  some  jurisdictions  a  de- 
mand is  a  condition  precedent  to  the  maintenance  of  a 
suit  to  enforce  the  lien  of  an  assessment.^^  To  entitle 
the  holder  of  a  tax  bill  to  penal  interest,  it  has  been  held, 
there  must  not  only  be  a  demand  for  payment  but  the 
demand  must  be  personal."^  In  some  jurisdictions  a  de- 
mand is  not  necessary.^8  An  assignee  of  the  contract 
may  demand  payment  either  to  himself  or  on  behalf  of 
the  contractor."*  Should  the  assessment  be  assigned  as 
security  for  a  loan,  the  title  will  remain  in  the  assignor, 
and  a  demand  on  his  behalf  and  in  his  name  is  proper.** 

§  2142.     Limitation  of  actions. 

Usually  the  statute  or  charter  prescribes  the  time 
within  which  actions  to  enforce  assessments  and  special 

59.  Bowman  v.  People,  137  111.  the  absence  of  evidence  to  the  con- 
436,  27  N.  E.  598.  trary.    Reld  v.  Clay,  134  Cal.  207, 

60.  San   Francisco  Pav.   Co.   v.      66  Pac.  262. 

Egan,  146  Cal.  635,  80  Pac.  1076;  63.     Lewis  v.  Albertson,  23  Ind. 

Ede  V.  Knight,  93  Cal.  159,  28  Pac.  App.  147,  53  N.  E.  1071;  Myers  v. 

860;  Alameda  Macadamizing  Co.  v.  Indianapolis  Union  R.  Co.,  12  Ind. 

Williams,  70  Cal.  534,  12  Pac.  530;  App.  170,  39  N.  E.  907;    Sloan  v. 

Dyer  v.  Chase,  52  Cal.  440;   Schir-  Faurot,  11  Ind.  App.  689,  39  N.  E. 

mer  v.  Hoyt,  54  Cal.  280.  539. 

61.  Engelbret  v.  McElwell,  122  In  Indiana  the  owner  o£  street 
Cal.  284,  54  Pac.  900;  Himmel-  improvement  bonds  Is  not  requir- 
mann  v.  Booth,  53  Cal.  50.  ed  to  make  a  demand  on  the  city 

62.  Stifel  V.  MacManus,  74  Mo.  before  bringing  suit  to  enforce  an 
App.  558.  assessment  for  the  payment  of  the 

The  demand   and   return  need  same.     Scott  v.   Hayes,   162   Ind. 

not  specify  the   person   to   whom  548,  70  N.  E.  879. 

the  money  is  to  be  paid  unless  ex-  64.    B.inaz   v.    Smith,   133   Cal. 

pressly  required  by  statute.     And  102,  65  Pac.  309. 

the  authority  of  the  person  mak-  65.    Foley   v.   Bullard,   99    Cal. 

ing  demand  will  be  presumed  in  516,  33  Pac.  1081. 
5  McQ.  15 
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taxes  shall  be  instituted,  and  after  the  expiration  of 
such  time  suit  will  not  lie.**  A  general  statute  of  limi- 
tation relative  to  debt  has  been  held  not  to  apply  to  an 
action  to  recover  an  assessment,*'^  even  though  it  may 
be  enforced  in  an  action  of  debt.**  But  in  the  absence 
of  special  limitation  for  assessment  certificates  and  spe- 
cial tax  bills,  it  has  been  held,  the  general  statute  of  lim- 
itations will  apply.** 

Statutes  and  charters  often  contain  special  provisions 
relating  to  limitations,  as  that  the  period  shall  not  be- 
gin until  the  acceptance  of  the  work  and  the  issuance 
of  the  certificate,'**  or  that  the  lien  shall  be  filed  within 
a  named  time  from  the  completion  of  the  work,'^  or  that 


66.  California.  Williamson  v. 
Joyce,  140  Cal.  669,  74  Pac.   290. 

Iowa.  Fitzgerald  v.  Sioux  City, 
125  la.  396,  101  N.  W.  268. 

Kentucky.  Lexington  v.  Bow- 
man, 119  Ky.  840,  27  Ky.  L.  Rep. 
286,  651,  84  S.  W.  1161,  85  S.  W. 
1191;  Lexington  v.  Crosthwait,  25 
Ky.  L.  Rep.  1898.  78  S.  W.  1130; 
Vorls'  Executors  v.  Gallagher,  27 
Ky.  L.  Rep.  1001,  87  S.  W.  775. 

Missouri.  Ross  v.  Gates,  183  Mo. 
S38,  81  S.  W.  1107;  Fruin  v.  Mere- 
dith, 145  Mo.  App.  586,  122  S.  W. 
1107;  Ross  V.  Gates,  117  Mo.  A<pp. 
237,  93  S.  W.  856. 

A  statute  of  special  limitation 
relating  to  special  tax  hills  for 
sewers  and  street  improvements, 
such  as  grading,  curbing,  etc.,  will 
not  be  extended  hy  construction 
beyond  its  express  terms,  and  will 
not  he  held  to  apply  to  tax  bills 
issued  for  special  assessment 
against  property  for  widening  a 
street.  Pleadwell  v.  Missouri  Glass 
Co.,  151  Mo.  App.  51,  131  S.  W. 
941. 

67.  New  York  v.  Colgate,  12  N. 
Y.  140;  Com.  v.  Hitchman,  46  Pa. 
St.  357. 


Contra.  Galveston  v.  Guaranty 
Trust  Co.,  107  Fed.  325,  46  C.  C. 
A.  319. 

68.  Dickinson  v.  Trenton,  35 
N.  J.  Eq.  416. 

In  Iowa  It  is  held  that  the  sale 
of  property  to  enforce  an  assess- 
ment lien  Is  not  an  action  or  suit, 
and  therefore,  the  general  statutes 
of  limitation  do  not  apply.  Fisk 
V  Keokuk,  144  la.  187,  122  N.  W, 
896. 

69.  Pleadwell  v.  Missouri  Glass 
,  Co.,  151  Mo.  App.  51,  63,  64,  131 

S.  W.  941.  See  Turner  v.  Burns, 
42  Mo.  App.  94,  96;  St.  Louis  v. 
Newman,  45  Mo.  138. 

A  statute  providing  that  ac- 
tions on  liabilities  created  by 
statute  shall  be  commenced  within 
five  years  when  no  other  time  is 
fixed  by  the  statute  creating  the 
liability,  applies  to  an  action  to 
enforce  an  improvement  lien.  Kir- 
win  V.  Nevin,  111  Ky.  682,  23  Ky. 
L.  Rep.  947,  64  S.  W.  647. 

70.  Dixon  v.  Labry,  25  Ky.  L., 
Rep.  1679,  78  S.  W.  430. 

71.  Pittsburgh  v.  Knowlson,  92 
Pa.  St.  116. 
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suit  shall  be  instituted  to  collect  the  assessment  or  tax 
bill  within  a  specified  time  after  due,''^  and  in  such  cases 
the  period  of  limitation  will  depend  upon  the  particular 
facts,  and  the  proper,  construction  of  the  legal  provision 
involved.'^^ 

Statutes  of  limitation  relative  to  general  taxes  are 
usually  held  not  applicable  to  assessments  and  special 
taxes  for  improvements.'^*  Ordinarily  the  limitation  will 
not  commence  to  run  until  a  valid  assessment  has  been 
made.'''    In  some  states  the  statute  does  not  commence 


72.  Beaumont  v.  Russell,  51 
Tex.  Civ.  App.  351,  112  S.  W.  950. 

Limitation.  Where  assessment 
certificates  are  made  collectible  by 
a  foreclosure  action  if  not  paid 
within  thirty  days  after  the  as- 
sessment was  made,  the  statute 
begins  running  against  such  cer- 
tificates at  the  expiration  of  thirty 
days.  Barden  v.  Duluth,  28  Fed. 
14. 

73.  Limitation  period  Illustrat- 
ed. A  cause  of  action  on  an  as- 
sessment was  held  to  accrue  when 
the  improvement  was  completed, 
and  accepted  by  the  city,  in  view 
of  a  charter  provlBion  that  assess- 
ments for  such  improvements  shall 
become  due  at  that  time.  Galves- 
ton V.  Guaranty  Trust  Co.,  107 
Fed.  325,  46  C.  C.  A.  319. 

The  limitation  against  the  lien 
of  a  special  taxbill  commences  to 
run  from  the  date  of  its  delivery 
to  the  contractor  and  not  from  the 
date  of  the  bill.  Folks  v.  Yost,  54 
Mo.  App.  55. 

In  lo/fra.  it  is  held  that  under 
the  charter  of  Keokuk,  liens  for 
assessments  exist  until  the  assess 
ment  is  paid.  Fisk  v.  Keokuk, 
144    la.   187,   122   N.   W.    896. 


Where  the  period  of  limitation 
was  six  years,  but  an  ordinance 
provided  that  the  owners  of  lots 
assessed  should  s|everally  pay  the 
assessment  within  twenty  days 
from  the  date  of  the  ordinance,  or 
be  subject  to  the  interest  and  pen- 
alty allowed  thereon  by  law,  it 
was  held  that  an  action  to  enforce 
such  assessment  commenced  more  ■ 
than  six  years  after  the  date  of 
the  ordinance,  but  within  six  years 
from  the  twenty  days,  is  not 
barred  by  the  statute  of  limita- 
tions. Reynolds  v.  Green,  27  Ohio 
St.  416. 

74.  Gould  V.  Baltimore,  59  Md. 
378. 

A  statute  providing  that  assess- 
ment liens  might  be  foreclosed  in 
the  same  manner  prescribed  by 
law  for  the  foreclosure  of  tax 
liens,  was  held  to  refer  to  the 
general  nature  of  the  suit,  and 
could  not  be  construed  as  impos- 
ing on  such  actions  the  limitation 
fixed  by  law  for  actions  to  enforce 
tax  liens.  Hartford  v.  Mechanics 
Savings  Bank,  79  Conn.  38,  63  Atl. 
668. 

75.  Bowman  v.  Colfax,  17  Wash, 
344,  49  Pac.  551. 
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to  run  until  the  assessment  becomes  delinquent/'  and 
not  from  the  time  it  is  made  due  and  payable  and  opera- 
tive as  a  lien  upon  the  property.'''' 

The  statute  will  not  commence  to  run  when  the  assess- 
ment becomes  due  and  payable  unless  there  exists  a  cause 
of  action  for  its  enforcement.  Where,  therefore,  an  as- 
sessment lien  existed  in  favor  of  a  city,  but  the  city 
would  have  no  remedy  to  enforce  the  same  until' a  stat- 
ute should  come  into  effect  several  months  later,  the 
statute  of  limitations,  it  w&s  held,  did  not  commence  to 
run  until  the  remedy  was  in  existence.''® 

When  assessments  are  payable  in  installments  and  it 
is  provided  that  if  any  installment  be  not  paid  when  due, 
then  all  the  remaining  installments  shall  immediately 
become  due  and  payable,  and  it  is  further  provided  that 
the  assessment  lien  shall  continue  for  a  period  of  one 
year  after  the  last  installment  shall  become  due  and  pay- 
able and  no  longer,  unless  suit  to  collect  the  assessment 
shall  have  been  instituted  within  such  year,  it  is  suflS- 
cient  if  suit  is  brought  on  all  the  installments  within  a 
year  from  the  time  the  last  became  due.  If  no  install- 
ment is  paid  the  suit  may  be  brought  at  any  time  within 
a  year  from  the  time  the  last  one  would,  according  to 
its  terms,  fall  due.''* 

76.  Williams  v.  Bergin,  116  Cal.  was  due  on  May  31,  1901,  the 
56,  47  Pao.  877;  Poillon  v.  Brun-  fact  that  none  of  the  hills  were 
ner,  66  N.  J.  L.  116,  48  Atl.  541;  paid  did  not  shorten  the  time 
Reynolds  v.  Green,  27  Ohio  St.  within  which  the  holder  waa  re- 
416.  quired  to  sue.     It  was  held  that 

77.  Seattle'  v.  O'Connell,  16  suit  brought  within  the  year  fol- 
Wash.  625,  48  Fao.  412.  lowing    May    31,    1901,    was    not 

78.  Kraut  v.  Dayton  (Ky.),  97  barred  by  limitation.  Gllsonlte 
S.  W.  1101.  Oonstr.  Co.  v.  Arkansas  McAles- 

An    action    to    enforce    an    as-  ter  Coal  Co.,  205  Mo.  49,  103  S. 

sessment    lien    cannot    be    main-  W.  93. 

talned    unless    the    lien    existed  A   statute   provided   that   upon 

when  the  action  was  commenced,  request  of  the  property  owner  he 

Reis  V.  Graff,  51  Cal.  86.  should  be  allowed  to  pay  an  Im- 

79.  Thus,  under  such  proyi-  provement  assessment  against 
slons,  where  four  bills  were  issi^ed  his  land  In  ten  equal  install- 
Aug.   20,   1897,   and  the  last  one  ments,  but  If    this    plan    Is    nof 
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If,  after  the  cause  of  action  has  accrued  for  the  recov- 
ery of  an  assessment,  and  before  the  statute  of  limita- 
tion then  in  force  had  barred  the  action,  the  period  of 
limitation  is  extended  by  the  enactment  of  a  new  stat- 
ute, such  action  is  not  barred  until  the  lapse  of  the  ex- 
tended period.^"  But  the  running  of  a  statute  of  limi- 
tation against  assessments  is  not  affected  by  subsequent 
legislation  merely  changing  the  boundaries  and  powers  of 
the  municipality.*^ 

The  contractor  cannot  by  his  oAvn  negligence  or  for 
his  own  benefit  stop  the  statute  of  limitation  from  run- 
ning, and  where  he  has  it  in  his  power  at  all  times  to  do 
an  act  which  fixes  his  right  of  action,  the  statute  will  be- 
gin to  run  after  the  lapse  of  a  reasonable  time  in  which 
to  do  such  act.  This  rule  does  not  apply,  however, 
where  the  delay  is  not  due  to  his  fault  but  to  the  fault 
of  the"  municipality,  and  in  such  event  it  will  not  bar  his 
right  to  enforce  the  assessment.*^ 

A  statute  of  limitation  has  reference  to  the  time  of 
commencing  the  action,  and  not  to  the  rendition  of  judg- 

adopted  the  property  owner  pays  ceeding  on  the  theory  that  he  has 

two-thirds  and  the  city  one-third  requested    the    installment    plan, 

of  the  cost  assessed  against  his  and  does  not    ohJect,    and    then 

property.      Another    statute    bar-  pays    some    of   the   installments 

red  in  five  years  liability  to  pay  without  objection,  he  is  estopped 

for  improvements.     A  city  adopted  to   deny  that  he   made   such   re- 

the     ten     installment     plan     in  quest,  and  the  remaining  install- 

regard  to  the  assessment  against  ments    brought    more     than     five 

an  owner's  property  without  any  years  after  the  accepance  of  the 

request  on  his   part.     Held,   that  work  is  not  barred.    Lexington  v. 

this  did  not  have  the  effect  of  ex-  Bowman,  119  Ky.  840,  27  Ky.  L. 

tending  the  statute  of  limitation  Rep.  286,  651,  84  S.  W.  1161,  85 

more  than  five  years,  and  an  ac-  S.  W.  1191. 

tion  brought  to    enforce    several  80.    Young      v.      Tacoma,      31 

installments   after  the    lapse    of  Wash.  153,  71  Pac.  742;  Bowman 

five  years  from    the    completion  v.  Colfax,  17  Wash.  344,  49  Pac. 

and  acceptance  of  the  work  was  551. 

barred.      Lexington      v.      Crosth-  81.    Barden  v.  Duluth,  28  Fed. 

waite,  2  Ky.  L.  Rep.  1898,  78  S.  14'. 

W.  1130.  82.     Williams    v.    Bergin,     116 

However,  where  such  property  Cal.  56,  47  Pac.  877. 
owner  knows  that  the  city  is  pro- 
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ment.  Hence,  if  an  action  to  enforce  an  assessment  is 
brought  within  the  period  of  limitation,  judgment  may 
be  rendered  after  its  expiration.**  The  holder  of  a  war- 
rant against  a  special  improvement  fund  cannot  main- 
tain an  action  to  compel  a  reassessment  if  the  land  owner 
could  plead  the  statute  of  limitation  against  the  enforce- 
ment of  the  reassessment.**  "Where  the  action  to  en- 
force an  assessment  is  timely  brought  against  a  person 
who  is  not  the  real  owner  of  the  land  without  makin,"' 
such  owner  a  party,  the  owner  cannot  be  brought  in  after 
the  action  is  barred  by  the  statute  of  limitations.***  Al- 
though an  action  to  foreclose  an  assessment  lien  has  been 
commenced  within  the  period  of  limitation,  and  contin- 
ues after  the  period  has  expired,  it  is  not  binding  on  one 
yvho  purchased  the  property  after  the  expiration  of  the 
period  of  limitation  without  notice,  actual  or  construct 
ive,  of  the  commencement  of  the  action.*'  If  an  action 
to  enforce  an  assessment  is  brought'  against  a  dead  per- 
son, the  petition  cannot  be  amended  after  limitation  has 
run  so  as  to  make  his  heirs  defendants.*'' 

§  2143.     Venue  of  suit  or  action. 

Generally  an  action  to  enforce  an  assessment  lien  must 
be  brought  in  the  county  in  which  the  land  assessed  is 

83.  Dougherty  v.  Henarle,  47  A  suit  was  brought  on  a  spe- 
Cal.  9;  Himmelman  v.  Carpen-  cial  tax  bill  against  a  married 
tier,  47  Cal.  42;  Borland  v.  Mc-  woman,  the  owner  of  the  prop- 
Glynn,  47  Cal.  47;  Randolph  v.  erty,  without  Joining  her  hus- 
Bayue,  44  Cal.  366;  Brenchweh  v.  band,  and  judgment  was  so  taken. 
Drake,  31  Ohio  St.  652;  Lewis  v.  After  the  period  of  limitation  had 
Seattle,  28  Wash.  639,  69  Pac.  expired  the  wife  joined  with  her 
393.  husband   and   had   the   judgment 

84.  Shaw  &  Hodgins  v.  Wal-  set  aside,  whereupon  plaintiff 
dron,..55  Wash.  271,  104  Pac.  272.  amended  by  joining  the  husband. 

85.  Bonte  v.  Taylor,  24  Ohio  Held,  that  the  original  suit  hav- 
628;  St.  Joseph  v.  Baker,  86  M6.  ing  been  commenced  in  time  the 
App.  310.  lien   was   saved   as   to   the   wife's 

86.  Page  v.  W.  W.  Chase  Co.,  interest.  Smith  v.  Boese,  39  Mo. 
145  Ca,l.  578,  79  Pac.  278.  App.  15. 

87.  Eyermann    v.    Scollay,    16 

Mo.  App.  498.  , 
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located,  and  the  action  cannot  be  maintained  in  some 
other  county,  although  the  owner  of  the  land  in  question 
resides  in  that  county.^^  This  is  the  rule,  although  the 
improvement  for  which  the  land  is  assessed  lies  in  a  dif- 
ferent county  from  that  in  which  the  land  is  located. 
Thus,  where  a  drainage  ditch  was  constructed  wholly  in 
one  county  but  so  close  to  land  lying  in  another  county 
that  it  was  benefited  and  assessed  therefor,  it  was  held 
that  the  action  to  enforce  the  assessment  must  be  brought 
in  the  latter  county.*^  Where  the  lands  of  an  owner 
lie  in  different  counties  but  are  all  assessed  for  the  same 
improvement,  usually  suit  may  be  maintained  in  any  one 
of  the  counties  in  which  the  land  is  located.*" 

§  2144.     Parties  plaintiff. 

The  name  in  which  suit  to  collect  delinquent  special 
or  local  assessments  or  taxes  should  be  brought  depends 
upon  the  particular  statutory  or  charter  provisions. 
These  provisions  vary.  Sometimes  the  suit  is  brought 
in  the  name  of  the  state  at  the  relation  of  the  collector 
or  treasurer  of  the  municipal  corporation ;  ®^  sometimes 
in  the  name  of  the  state  or  in  the  name  of  the  people 
thereof ;  *^  sometimes  in  the  name  of  the  municipality ;  ** 

88.  Dowden  v.  State,  106  Ind.  Hlggins,  1  Tex.  dv.  App.  43,  19  S. 
157,  6  N.  B.  136.  W.   446,   20   S.   W.   184,   726;    Mc- 

89.  State  v.  Elliott,  32  Ind.  Bwan  v.  Spokane,  16  Wash.  212, 
App.  605,  70  N.  E.  397.  47  Pac.  433. 

90.  Shaw  V.   State,  97  Ind.  23.  Under  a  grant  of  power  to  levy 

91.  English  v.  Territory,  11  and  collect  an  assessment  for 
Ariz.  87,  259,  89  Pac.  501,  90  Pac.  improvements  under  such  regula- 
601.  tions  as  may  be  prescribed  by  or- 

92.  In  Illinois  suit  to  recover  a  dinance,  municipality  may  insti- 
dralnage  tax  is  properly  brought  tute  a  suit  to  collect  an  assess- 
in  the  name  of  the  people  alone,  ment  in  its  own  name.  Dubuque 
rather  than  for  the  use  of  the  v.  Harrison,  34  la.  163. 
drainage  district.  People  v.  A  statute  requiring  actions  to 
Weber,  164  111.  412,  45  N.  E.  723.  recover  assessment  to  be  brought 

93.  Talcott  Bros.  v.  Noel,  107  in  the  name  of  the  municipality, 
la.  470,  78  N.  W.  39;  Fremont  v.  instead  of  the  name  of  the  con- 
Hayes,  4  Ohio  N.  P.  379,  7  Ohio  tractor  as  had  previously  been 
S.  &  C.  H.  Dec.  263;  Bordages  v.  the  law,  does  not  apply  where  the 
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sometimes  in  the  name  of  the  municipality  to  the  use  of 
the  contractor ;  "*  and  sometimes  in  the  name  of  the  con- 
tractor.^® Where  the  statutes  designate  the  person  or 
officer  to  collect  assessments,  as  a  rule,  the  suit  must  be 
brought  in  his  name.'*    It  is  sometimes  provided  that 


contract  for  the  work  was  en- 
tered into  before  the  statute  went 
Into  effect  Dyer  v.  PIxley,  44 
Cal.  153. 

In  Florida  it  has  been  held  that 
where  an  ordinance  provided  for 
the  construction  of  sidewalks  by 
abutting  lot  owners,  and  upon 
their  failure  to  do  so  the  city 
might  build  them  and  charge  the 
cost  of  construction  to  the  lot 
owner,  which  charge  is  made  a 
Hen  upon  such  lot,  the  city  could 
enforce  such  lien  in  a  court  of 
equity.  Huff  v.  Jacksonville,  39 
Fla.  1,  21  So.  776. 

However,  unless  so  provided  by 
legislative  authority,  suits  to  re- 
cover improvement  assessments 
cannot  be  brought  in  the  name  of 
the  municipality.  Dyer  v.  Pixley, 
44  Cal.  153 ;  Dyer  v.  North,  44  Cal. 
157;  Little  Falls  v.  Cobb,  29  N.  Y. 
S.  855,  80  Hun,  20;  Bennison  v. 
Galveston,  18  Tex.  Civ.  App.  20, 
44  S.  W.  613. 

94.  Kansas  City  v.  Rice,  89 
Mo.  685,  1  S.  W.  749;  St.  Louis  v. 
Hardy,  35  Mo.  2fl;  Waco  v. 
Chamberlain,  92  Tex.  207,  47  S. 
W.  527. 

95.  St.  Louis  Charter,  Art.  6, 
§  25;  The  Revised  Code  of  St. 
Louis  (Woerner,  1907)  p.  414; 
Creighton  v.  Pragg,  21  Cal.  115; 
Dyer  v.  North,  44  Cal.  157;  Scott 
V.  Hayes,  162  Ihd.  548,  70  N.  E. 
879;  Bozarth  v.  McGillicuddy,  19 
Ind.  App.  26,  47  N.  E.  397,  48  N. 


E.  1042;  Bennett  v.  Siebert,  10 
Ind.  App.  369,  35  N.  E.  35,  37  N. 
E.  1071;  Risdon  v.  Shank,  37 
Iowa,  82;  Taylor  v.  Boyd,  63  Tex. 
553. 

Where  It  was  provided  by  one 
ordinance  that  the  contractor 
should  collect  from  the  owners 
of  the  abutting  property  the  tax 
Imposed,  and  another  ordinance 
made  the  contractor  special  col- 
lector for  the  collection  of  such 
taxes,  it  was  held  that  the  con- 
tractor was  entitled  to  sue  the 
owners  of  such  property  for  the 
tax  imposed,  as  he  was  the  ben- 
eficial owner  of  the  fund  due. 
Morton  v.  Sullivan,  29  Ky.  L. 
Rep.   943,   96   S.  W.   807. 

96.  Bowyer  v.  Camden,  50  N. 
J.  L.  87,  11  Atl.  137. 

Where  it  is  provided  that 
when  no  bids  for  the  construction 
of  a  sidewalk  are  received  the 
city  may  build  it  at  its  own  ex- 
pense, and  the  aldermen  may  as- 
sess .the  expense  against  abut- 
ting lots,  and  that  special  tax 
bills  shall  be  collected  the  same 
as  other  tax  bills,  which  the  stat- 
ute requires  shall  be  sued  on  in 
the  name  of  the  city  to  the  use 
of  the  holder,  the  tax  bills  should 
be  issued  to  an  officer  or  com- 
mittee designated  by  the  city  to 
take  charge  of  and  superintend 
the  work;  and  suit  should  be 
brought  in  the  name  and  to  the 
use  of  such  officer  or  committee. 
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suit  shall  be  instituted  in  the  name  of  the  city  or  town 
treasurer.'^ 

§  2145.     Same — assignee. 

In  most  jurisdictions  assessment  certificates  and  tax 
bills  are  assignable.^*  subject  to  equities  existing  between 
the  original  parties,®^  and  may  be  sued  on  by  the  as- 
signee, in  the  name  of  the  municipality  to  his  use,^  and 
in  some  states,  in  his  own  name.^^ 

Upon  the  assignment  of  the  tax  bills"  or  assessment 
certificates  the  lien  passes  and  may  be  enforced  in  the 
same  manner  and  to  the  same  extent  as  in  the  hands  of 
the  original  holder.*  Where,  after  suit  is  brought,  the 
contractor  assigns  the  bills  to  a  bank  as  collateral  se- 
curity, it  is  proper  to  substitute  the  name  of  the  bank 
for  that  of  the  contractor.*  A  ratification  by  the  munici- 
pal legislative  body  of  an  assignment  of  the  estimate  by 
the  contractor,  is  equivalent  to  precedent  authority,  and 


Bevier   v.  "Watson,   113   Mo.  App. 
506,  87  S.  W.  612. 

Where  the  president  and  trus- 
tee of  a  village  were  made  ex 
officio  commissioners  of  highways 
by  statute,  a  suit  brought  by  them 
on  behalf  of  the  village  to  col- 
lect an  assessment  for  the  ex- 
pense of  constructing  a  bridge  on 
a  street  should  be  brought  in  their 
capacity  as  commissioners,  and 
not  as  the  common  council  of  the 
village.  Sluch  a  misnomer  how- 
ever may  be  cured  by  amendment. 
Merrill  v.  Kalamazoo,  35  Mich. 
211. 

97.  Boyer  v.  Camden,  50  N.  J. 
L.  87,  11  Atl.  137. 

98.  Knapp  v.  Hoboken,  38  N. 
J.  L.  371;  Taylor  v.  Boyd,  63  Tex. 
533;  St.  Louis  Charter,  Art.  6, 
§  26;  The  Revised  Code  of  St. 
Louis  (Woerner,  1907),  p.  420; 
Bambrick    y.    Oajnpbell,    37    Mo. 


App.  460,  462;  Dickey  v.  Porter, 
203  Mo.  1,  101  S.  W.  586;  Spring- 
field V.  Weaver,  137  Mo.  650,  670, 
37  S.  W.  509,  39  S.  W.  276. 

99.  Knapp  v.  Hoboken,  38  N, 
J.  L.  371;  Berwind  v.  Galveston, 
etc.  Inv.  Co.  20  Tex.  Civ.  App. 
426,  50  S.  W.  413. 

1.  Kansas  City  v.  Rice,  89  Mo. 
685,  1  S.  W.  749;  St.  Louis  v. 
Rudolph,  36  Mo.  465. 

2.  Digglns  V.  Hartshorne,  108 
Cal.  154,  41  Pac.  283;  New  Orleans 
V.  Elliott,  10  La.  Ann.  59;  Taylor 
V.  Boyd,  63  Tex.  533. 

Substitution  of  the  assignee. 
Springfield  v.  Weaver,  137  Mo.  650, 
670,  37  S.  W.  509,  39  S.  W.  276. 

3.  Warren  v.  Russell,  129  Cal. 
381,  62  Pac.  75;  Gill  v.  Dunham, 
99  Cal.  XVIII,  34  Pac.  68. 

4.  Springfield  v.  Weaver,  137 
Mo.  650,  37  S.  W.  509,  39  S.  W. 
276. 
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entitles  the  assignee  to  collect  the  assessments.^  If  the 
contractor  owns  a  lot  on  the  street,  the  improvement  of 
which  is  provided  for  in  his  contract,  and  then  assigns 
his  contract  to  another,  who  does  the  work,  the  latter 
may  sue  the  original  contractor  for  the  assessment 
against  his  lot,  as  he  would 'any  other  lot  owner.®  In 
Iowa  it  is  held  that  a  special  tax  is  not  assignable,  and 
a  person  claiming  as  assignee  thereof  from  a  munici- 
pality cannbt  enforce  its  collection.'^ 

§  2146.     Parties  defendant — owners  of  land. 

In  an  action  on  a  tax  bill  it  is  necessary  that  the  owner 
of  the  land  be  made  defendant  in  order  to  divest  the 
title.®  The  record  owner  is  the  proper  party  against 
whom  to  proceed,  unless  the  owner  of  the  tax  bill  knows,' 
or  is  presumed  to  know,  that  another  is  the  actual  owner.® 


5.  Taber  v.  Ferguson,  109  Ind. 
227,  9  N.  B.  723. 

6.  Hendrick  v.  Crowley,  31 
Cal.  471. 

7.  Mclnerny  v.  Reed,  23  Iowa, 
410;  See  Robb  v.  Potts,  2  La. 
Ann.  552. 

8.  Parker-WasMngton  Co.  v. 
Kfemper  Inv.  Co.,  143  Mo.  App. 
244,  128  S.  W.  271;  Perkinson  v. 
Meredith,  158  Mo.  457,  59  S.  W. 
1099;  Heman  7.  MoNamara,  77 
Mo.  App.  1;  Louisville  v.  Hexagon 
Tile-Walk  Co.,  103  Ky.  552,  20 
Ky.  L.  Rep.  236,  45  S.  W.  667; 
Philadelpliia  v.  Lukens,  22  Pa. 
Super.  Ct.  298. 

See  Granite  Bituminous  Paving 
Co.  V.  Parkview  Realty  &  Imp. 
Co.,  Mo.  App.  (1912),  151  S^  W. 
479. 

The  owners  of  the  property  at 
the  time  of  bringing  the  suit  are 
the  only  necessary  parties  defend- 
ant MiddleboTough  v.  Coal,  etc. 
Bank,  33  Ky.  L.  Rep.  469,  110  S. 
W.  355.  ^ 


Persons  named  as  defendants 
must  be  the  owners  of  the  land, 
or  have  some  interest  in  it;  and 
a  complaint  in  an  action  to  en- 
force a  lien  for  an  assessment 
must  aver  that  the  defendants 
are  the  owners  of,  or  have  some 
interest  in,  the  land  sought  to 
be  charged  with  the  lien.  San 
Francisco  v.  Doe,  48  Cal.  560. 

9.  Roman  Catholic  Archbishop 
V.  Shipman,  79  Cal.  288,  21  Pac. 
830;  Otis  v.  De  Boer,  116  Ind. 
531,  19  N.  B.  317;  Parker-Wash- 
ington Co.  v.  Kemper  Inv.  Co., 
143  Mo.  App.  244,  128  S.  W.  271; 
Vance  v.  Corrigan,  78  Mo.  94;  St 
Joseph  V.  Baker,  86  Mo.  App.  310; 
Salter  v.  Reed,  15  Pa,  St  260; 
Philadelphia  v.  Peyton,  25  Pa. 
Super.  Ct  350. 

An  unrecorded  deed  conveys 
title,  and  if  the  holder  of  the  tax 
bills  has  notice  of  its  existence 
he  is  bound  thereby  and  must 
sue  the  real  owner.  If  he  knows 
that   a  person   is   in   possession, 
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The  owner  of  a  tax  bill  who  proceeds  to  enforce  collec- 
tion thereof  is  in  substantially  the  same  position  as  a 
purchaser.  One  is  justified  in  purchasing  land  from  the 
record  owner  if  he  has  no  knowledge  of  facts  suffici-ent 
to  put  him  as  a  reasonable  man  on  inquiry.  So,  the 
holder  of  the  tax  bill  may  proceed  against  the  owner  of 
record  when  he  has  no  such  knowledge  and  there  is  noth- 
ing to  indicate  to  him  that  the  record  owner  is  not  the 
true  owner.^** 

Under  a  statutory  provision  that  lots  abutting  on  a 
street  shall  be  primarily  liable  for  its  improvement,  and 
if  they  prove  insufficient  in  value,  lots  lying  in  their  rear 
to  a  specified  distance  shall  be  liable,  the  owners  of  front 
lots  and  rear  lots  may  be  joined  in  one  suit,  but  the 
owners  of  the  rear  lots  cannot  be  bound  by  any  waiver 
of  defenses  by  the  owners  of  lots  primarily  liable.^^ 


that  Is  sufficient  to  charge  him 
with  knowledge  of  the  interest  of 
such  perfeon,  unless  he  has  been 
led  by  him  to  believe  the  con- 
trary. St.  Joseph  V.  Baker,  86 
Mo.  App.  310. 

An  action  against  the  person  In 
possession  of  land  as  owner,  under 
a  recorded  title  of  translative  own- 
ership is  sufficient  to  enforce  an 
assessment  against  such  bond. 
Kelly  V.  Mendelsohn,  105  ti&.  490, 
29    So.    894. 

Reai  owner.  The  provisions  of 
a  statute  that  suits  on  tax  bills 
shall  be-  commenced  against  the 
record  owner  are  for  the  benefit 
of  the  holder  of  the  bill,  enabling 
him  to  ascertain  against  whom 
to  proceed,  and  a  suit  naming  the 
real  owner  as-  defendant  is  proper. 
Salem  v.  Young,  142  Mo.  App.  160, 
125  S.  W.  857. 

10.  Parker-Washington  Ck).  v. 
Kemper  Inv.  Co.,  143  Mo.  App. 
244,  128  S.  W.  271. 


Record  owner.  An  unacknowl- 
edged deed  to  a  piece  of  land  was 
made  and  delivered,  but  not  re- 
corded. Five  years  thereafter  It 
was  returned  to  the  grantor  to 
insert  additional  property,  re-date 
and  re-deliver  it.  A  suit  on  a  tax 
bill  prior  to  such  redelivery  was 
held  properly  instituted  against 
the  grantor  in  the  deed  because 
he  was  the  record  owner  of  tlie 
land  at  the  time.  St.  Joseph  v. 
Baker,  86  Mo.  App.  310. 

Sale  of  property  during  suit  by 
defendant  owner  binds  purchaser 
by  judgment.  The  plaintiff,  how- 
ever, cannot  insist  that  the  de- 
fendant shall  not  be  permitted  to 
contest  the  action  after  such  sale. 
Parker-Washington  Co.  v.  Clinton, 
155  Mo.  App.  382,   137   S.  W.   28. 

11.  Cleveland,  etc.  R.  Co.  v. 
Jones  Co.,  20  Ind.  App.  87,  50  N. 
E-   319. 
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A  claim  of  an  interest  in  property  charged  with  the  ob- 
ligation of  a  special  tax  bill  is  sufficient  to  justify  the 
making  of  such  person  a  party  defendant  in  an  action  to 
collect  the  bill.  So,  too,  a  person  in  possession  of  land, 
unexplained,  may  be  joined  as  a  defendant,  because  un- 
explained possession  is  prima  facie  evidence  of  title.^* 
The  purchaser  of  land  who  acquires  title  under  a  tax 
deed  after  the  lien  of  the  tax  for  improvements  has  ac- 
crued, is  the  proper  party  against  whom  to  proceed  in  a 
suit  on  the  tax  bill.^^  In  an  action  to  collect  a  drainage 
assessment  against  a  road,  "the  highway  commissioners 
are  the  proper  parties  to  proceed  against  although  they 
are  merely  in  control,  and  are  not  the  owners  of  the 
road," 

§  2147.     Same — wife  of  property  owner. 

In  the  case  of  community  property  the  wife  is  not  only 
a  proper,  but  a  necessary  party.^"  But  it  has  been  held 
~  that  where  the  wife  by"  her  conduct  has  enabled  her  hus- 
band to  hold  himself  out  to  the  world  as  an  unmarried 
man,  she  is  estopped  from  setting  up  a  community  in- 
terest in  lands  sold  by  him  to  an  innocent  purchaser.^' 
In  Indiana  it  is  held  that  the  wife  of  the  owner  of  land 
is  a  necessary  party  in  an  action  to  enforce  a  local  as- 
sessment, in  order  that  her  inchoate  interest  in  the  land 
may  be  foreclosed.^'^  In  Illinois  the  wife  of  an  owner 
of  land  is  not  a  necessary  party  to  a  bill  to  foreclose  a 
lien  for  drainage  taxes  because  of  her  homestea,d  rights, 
the  lien  being  superior  to  such  right.^®  Where  the  owner 
of  the  land  is  a  married  woman  and  the  action  to  en^- 
force  the  assessment  is  against  the  husband,  and  not  tho 

12.  Keith  V.  Bingham,  100  Mo.  Baxter,  20  Wash.  714,  55  Pac.  320; 
300,  308,  13  S.  W.  683.  Llttell,  etc.  Mfg.  Co.  v.  Miller,  3 

13.  Excelsior  Springs  v.  Henry,      Wash.  480,  28  Pac.  1035. 

99  Mo.  App.  450,  73  S.  W.  944.  16.     Sadler   v.    Niesz,    5    Wash. 

14.  Com'rs  of  Big  Lake  Dist.  v.      182,  31  Pac.  630,  1030. . 

Gom'rs  of  Highways,  199  111.  132,  17.     Coburn  v.  Bossert,  13  Ind. 

64  N.  E.  1094.  App.  359,  40  N.  E.  281. 

15.  McNalr  v.  Ingebrlgtsen,  36  18.  People  v.  Weber,  164  ni. 
Wash,  186,  78  Pac.  789;  Seattle  v.  412,  45  N.  B.  723. 
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wife,  the  wife  may  intervene  and  move  to  set  aside  the 
judgment.^® 

§  2148,     Same — all  parties  in  interest — mortgagee. 

It  is  held  that  a  valid  judgment  may  be  rendered  in 
an  action  on  a  special  tax  bill  against  real  estate  without 
bringing  in  all  the  parties  in  interest.  In  such  a  case 
only  the  interest  of  the  party  made  defendant  would  be 
bound  by  the  judgment.  The  party  defendant  would 
have  an  action  against  owners  not  made  parties  for  con- 
tribution.*" In  California  it  is  held  that  all  the  owners 
of  the  land  must  be  made  >  defendants,  and  that  the  as- 
sessment lien  cannot  be  enforced  against  some  of  the 
co-owners  without  joining  them  all.*^ 

In  Washington  it  is  held  that  under  a  provision  that 
it  shall  be  sufficient  to  allege  the  name  of  each  person 
haAdng  an  interest  in  the  land,  it  is  not  necessary  to 
name  a  mortgagee.^*  But  a  mortgagee  cannot  be  deprived 
of  his  right  to  redeem  unless  he  is  made  a  party .^^  A 
charter  provision  that  the  owner  of  land  may  defend 
against  the  entry  of  any  judgment  against  the  property, 
has  been  held  to  refer  to  all  persons  having  an  interest 
in  the  land,  including  mortgagees.^*  In  Illinois  a  mort- 
gagee is  not  a  necessary  party  to  a  bill  to  foreclose  a 
lien  for  drainage  taxes,  as  the  superiority  of  the  latter 
lien  over  the  mortgage  cannot  be  made  the  subject  of 
litigation.^' 

§  2149.     Same — insane  persons — heirs,  executors,  etc. 
The  object  of  a  provision  requiring  the  owner  of  the 

19.  Barber  Asphalt  Pav.  Co.  v.  Houghten  (66  Cal.  XVIII.),  4  Pac. 
Young,  94'  Mo.  App.  204,  68  S.  "W.  914;  Hancock  v.  Bowman,  49  Cal. 
107,   lllB.  413. 

20.  Salem  v.  Young,  142  Mo.  22.  Knitz  v.  Gardner,  18  Wash. 
App.  160,  125  S.  W.  857;    Schnei-  332,  51  Pac.  397. 

der  Granite  Co.  v.  Taylor,  64  Mo.  23.    Krutz  v.  Gardner,  25  Wash. 

App.  37;  Neenan  v.  St  Joseph,  126  396,  65  Pac.  771. 

Mo.  89,  28  SI.  W.  963.  24.     Morey  v.  Duluth,  75  Minn. 

21.  Rohinson  v.  Merrill,  87  Cal.  221,  77  N.  W.  829. 

11,  25  Pac.  162;   Driscoll  v.  How-  25.     People   v.    Weber,    164    111. 

ard,    63    Cal.    438;     MilUken    v.      412,  45  N.  E.  723. 
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land  to  be  made  a  defendant  in  a  suit  to  subject  Ms  land 
to  the  payment  of  a  tax  bill,  is  that  he  may  have  an  op- 
portunity to  appear,  and  protect  his  interest.  To  an  in- 
sane owner  this  privilege  dan  only  be  beneficially  secured 
by  affording  that  opportunity  to  his  guardian  whose  duty 
it  is  and  who  is  capable  of  protecting  the  interest  of  his 
ward.^' 

A  suit  on  a  tax  bill  is  not  purely  one  in  rem  and  there- 
fore, cannot  be  brought  against  a  dead  person,  although 
the  records  still  show  him  to  be  the  owner  of  the  land.*'' 
When  the  record  owner  is  dead  the  proceedings  should 
be  against  his  heirs  or  devisees  and  not  a,gaiQst  the  ex- 
ecutor of  his  estate,^*  unless  the  executor  is  entitled  to 
possession  of  the  land  in  question,  in  which  case  he  should 
be  joined.*'  In  California  an  action  to  recover  an  as- 
sessment may  be  brought  against  the  executor  of  an  es- 
tate, although  the  heirs  of  the  decedent  are  the  owners.*** 

§  2150.     Same — ^municipality — state. 

Under  laws  giving  the  contractor  the  right  to  collect 
from  the  municipality  the  amount  of  special  taxes  which 
cannot  be  collected  from  property  owners,  the  munici- 
pality is  a  proper  party  defendant.*^  And  if  in  such 
action  it  is  ascertained  that  the  property  owner  is  not 
liable,  the  petition  may  be  dismissed  as  to  him,  and  the 
legal  result  is  that  the  municipality  is  liable,  and  such 
liability  may  be  enforced  against  the  municipality  with- 
out further  pleading.**  If  the  municipality  has  no  inter- 
est or  concern  in  the  property  or  question  in  dispute, 
of  course,  it  should  not  be  joined.** 

26.  Hunter  v.  Kansas  City,  etc.  30.  Parker  v.  Bernal,  66  Cal. 
Bank,  158  Mo.  262,  58  S.  W.  1053.  113,  4'  Pac.  1090. 

27.  Perkinson  v.  Meredith,  158  31.  Morton  v.  Sullivan,  29  Ky. 
Mo.  457,  59  S.  W.  1099;  Eyermann  L.  Rep.  943,  96  S.  "W.  807;  Louis- 
V.  Scollay,  16  Mo.  App.  498;  Es-  vllle  v.  Henderson,  5  Bush.  (Ky.) 
tate   of   "White,    19    Phila.      (Pa.)  515. 

106.  32.    Covington  v.  Wood,  10  Ky. 

28.  Phelan   v.    Dunne,    72    Cal.      L.  Rep.  1022. 

229,  13  Pac.  662.  33.     Lake   Erie,    etc.   R.    Co.   v. 

29.  Prendergast  v.  Richards,  2  Bowker,  9  Ind.  App.  428,  36  N.  E. 
Mo  App.  187.  864. 
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A  state  cannot  be  sued  in  its  courts  without  its  con- 
sent. It  cannot  be  compelled  to  be  a  defendant,  conse- 
quently a  suit  to  enforce  an  assessment  made  against 
property  owner  by  it  cannot  be  maintaiupd.^* 

§  2151.    Joinder  of  actions. 

Whether  actions  to  collect  assessments  may  be  joined 
depends  upon  the  /statutory  provisions  in  the  particular 
state.  In  California  it  has  been  held  that  two  assess- 
ments made  on  the  same  land  at  different  times  may  be 
recovered  in  the  same  action.^^  In  an  earlier  California 
case  it  was  held  that  two  causes  of  action  for  enforcing 
liens  for  two  street  assessments,  on  the  same  lot  at  dif- 
ferent times  and  on  different  contracts,  and  for  improv- 
ing the  same  street,  cannot  be  joined.^"  In  Missouri  it 
is  held  that  a  statute  authorizing  the  joinder  of  causes 
of  action  arising  out  of  the  same  transaction,  applies  to 
actions  to  enforce  the  payment  of  tax  bills  against  dif- 
ferent lots  for  the  same  improvement,  and  such  actions 
may  be  joined  in  the  same  petition  under  separate 
counts.^'' 

§  2152.     Defenses  illustrated. 

In  silit  to  enforce  an  assessment  lien  the  only  objec- 
tions ordinarily  available  to'  the  property  owner  are 
those  going  to  the  jurisdiction  of  the  municipality  to 
make  the  improvement  and  the  assessment  therefor.^* 

34.  Re  Petition  of  Mt.  Vernon,  Illinois.  People  v.  Martin,  243 
147  111.  359,  35  N.  E.  533,  23  L.  R.      111.  284,  90  N.  E.  699. 

A.  807.  Indiana.    Lewis  .v.  Albertson,  23 

35.  Swamp,  etc.  Land  Dist.  v.  ^"^^^  ^PP-  1*^'  ^3  N.  E.  1071;  Dug- 
Feck,  60  Cal.  403.  Ser  v.  Hicks,  11  Ind.  App.  374,  36 

N.  E.  1085. 

Iowa.    Des  Moines  v.  Casey,  21 
Iowa,  570. 

37.  Mexico  v.  Lakeman,  129  Kentucky.  Louisville  Steam 
Mo.  App.  180,  108  S.  W.  141.  porge  Co.  v.  Mehler,  112  Ky.  438, 

38.  California.  Moffitt  v.  Jor-  23  Ky.  L.  Rep.  1335,  64  S.  W.  396. 
don,  127  Cal.  622,  60  Pac.  173;  Missouri.  Smith  v.  Tobener,  32, 
Ilornung  v.  McCarthy,  126  Cal.  17,      Mo.  App.  601. 

58    Pac.    303;    Flinn   v.    Peters,    3  Pennsylvania.       AUentown       v. 

Cal.  App.  235,  84  Pac.  995.  Ackerman,  37  Pa.  Super.  Ct.  363. 


36.     Dyer    v.    Barstow,    50    Cal. 
652. 
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And  he  may  always  assert  jurisdictional  facts  as  a  de- 
fense."® In  order  to  constitute  a  valid  defense,  the  gen- 
eral rule  is,  the  matters  alleged  must  have  caused  injury 
to  the  ptroperty  of  the  defendant.*" 

Irregularities  in  the  assessment  proceedings  cannot 
be  urged  as  a  defense  where  the  defendant  having  had 
full  opportunity  to  make  such  defense  in  the  assessment 
proceedings,  failed  to  do  so.*^  So  it  is  no  defense  that 
the  work  was  not  performed  strictly  according  to  the 
terms  of  the  contract.*^  This  question  is  usually  for  the 
decision  of  designated  officers  whose  duty  it  is  to  pass 
upon  and  accept  the  work,  and  in  the  absence  of  fraud 
the  general  rule  is  their  decision  is  final.**    But  the  rule 


39.  California  Imp.  Co.  v.  Mo- 
ran,  128  Cal.  373,  60  Pac.  969. 

donsent  to  proceedings  had 
under  an  unconstitutional  law  is 
not  irinding.  The  right  to  assert 
unconstltutionalty  cannot  he 
■waived.  Lyan  v.  Tonawanda,  98 
Fed.  361. 

Delegaton  of  power.  The  duty 
Imposed  by  s.tatute  upon  a  city 
engineer  to  prepare  plans  for  im- 
provements is  jurisdictional  and 
cannot  he  delegated,  and  his  fail- 
ure to  perform  such  duty  in  per- 
son will  constitute  a  good  defense 
to  an  action  on  the  tax  bill. 
Barber  Asphalt  Pay.  Co.  v. 
O'Brien,  128  Mo.  App.  267,  107  S. 
W.  25. 

40.  Duncan  v.  Ramish,  142  Cal. 
686,  76  Pac.  661;  Levi  v.  Coyne, 
22  Ky.  L.  Rep.  493,  57  S.  W.  790; 
State  V.  District  Court,  113  Minn. 
312,  129  N.  W.  585;  Toledo  v. 
Barnes,  1  Ohio  N.  P.  188,  2  Ohio 
S.  &  C.  PI.  Dec.  591;  Galveston 
V.  Heard,   54  Tex.  420. 

Judgment  of  sale  of  land  for  an 
improvement  assessment  can  not 
be  prevented  by  the  land  owner 


on  the  ground  of  Invalidity  of, 
or  non-compiiance  with,  the  Im- 
provement contract  unless  it  Is 
made  to  appear  that  such  owner's 
interests  were,  or  would  likely  be 
affected  thereby.  Wells  v.  Ray- 
mond, 201  111.  435,  66  N.  E.  210. 

41.  Chester  v.  Bullock,  187  Pa. 
SI.  544,  41  Atl.  452. 

See  §  2112  ante. 

42.  Indiana.  Dawson  v.  Hips- 
kind,  173  Ind.  216,  89  N.  E.  863; 
Darnell  v.  Keller,  18  Ind.  App.  103, 
45  N.  E.  676. 

Kentucky.  Nevln  v.  Roach,  86 
Ky.  492,  9  Ky.  L.  Rep.  819,  5  S. 
W.  546. 

Maryland.  Baltimore  v.  Raymo, 
68  Md.  569,  13  Atl.  383. 

Michigan.  Harper  v.  Grand 
Rapids,  105  Mich.  551,  63  N.  "W. 
517;  Dixon  v.  Detroit,  86  Mich. 
516,  49  N.  W.  628;  Motz  v.  Detroit, 
18  MJch.  495. 

Washington.  Elma  v.  Carney,  9 
Wash.  466,  37  Pac.  707. 

See  §§  1925  and  1926  ante, 
vol.  4. 

43.  §S  1929  and  1930  ante, 
vol.  4. 
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does  not  extend  to  cases  where  a  different  improvement 
is  made  than  the  one  authorized,  or  where  the  one  author- 
ized was  changed  to  another,*^  or  where  the  work  done 
is  substantially  different  from  that  authorized,  espe- 
cially where  the  cost  is  materially  increased,  or  damage 
results  from  the  work  to  the  property,  instead  of  beije- 
fits.*"  In  the  absence  of  facts  constituting  a  special  rea- 
son for  holding  the  contrary,  property  owner  will  be 
precluded  from  raising  such  defense  where  the  work  of 
the  improvement  has  been  accepted  by  the  proper  mu- 
nicipal authorities.*^  An  acceptance  of  work  is  binding 
on  the  public  and  property  owners,  it  has  been  held,  al- 
though the  material  used  in  the  improvement  was  not  as 
good  as  that  specified,  or  that  it  was  less  beneficial  to 


To  allow  Individual  property 
holders  to  defeat  the  collection  of 
a,  special  assessment  on  the 
giound  that  the  city  or  the  con- 
tractor had  not,  at  the  time  of 
the  application  for  judgment,  per- 
formed the  work  or  had  omitted 
to  perform  some  portion  of  it,  or 
had  failed  to  observe  the  require- 
ments of  the  ordinance  or  the 
terms  of  the  contract  in  relation 
to  the  manner  in  which  the  work, 
or  some  portion  of  It,  should  be 
performed,  would  operate  to  ren- 
der impracticable  the  construc- 
tion of  local  Improvements  by 
special  assessments.  Church  v. 
People,  174  111.  366,  51  N.  E.  747. 

44.  People  v.  Whidden,  191  ni. 
374,  61  N.  B.  133,  56  L.  R.  A.  905; 
Pells  V.  People,  159  111.  580,  42  N. 
E.  784. 

45.  Eustace  v.  People,  213  111. 
424,  72  N.  E.  1089;  Haisch  v. 
Seattle,  10  Wash.  435,  38  Pac. 
1131. 

Where  a  macadamized  road  was 
epecifled   and  the  contractor  put 
down  a  mixture  of  clay,  gravel, 
5  McQ.  16 


limestone  and  slag,  which  would 
not  sustain  an  ordinary  load  in 
wet  weather,  such  facts  can  be 
shown  as  a  defense  to  a  suit  to 
enforce  an  assessment  therefor. 
Gage  V.  People,  200  111.  432,  65  N. 
E.  1084. 

Objection  that  the  Improvement 
was  not  made  In  accordance  with 
the  terms  of  the  ordinance  pro- 
viding therefor.  Is  a  collateral 
attack,  and  can  prevail  only  when 
it  appears  that  the  Improvement 
as  constructed  was  so  different  in 
character,  because  of  the  material 
used,  or  from  the  manner  of  cpn- 
struction,  that  the  court  can  say 
from  the  record  that  it  was  an- 
other and  different  improvement, 
or,  in  other  words,  that  it  was  not 
the  improvement  provided  for  by 
the  ordinance.  Wells  v.  Raymond, 
201  111.  435,  66  N.  E.  210. 

46.  Darnell  v.  Keller,  18  Ind. 
App.  103,  45  N.  E.  676;  Halsch  v. 
Seattle,  10  Wash.  435,  38  Pac. 
1131;  Eversole  v.  Walsh,  25  Ky. 
L.  Rep.  784,  76  S.  W.  358. 
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the  property  owners  than  they  had  a  right  to  expect.'* '^ 
But,  of  course,  municipal  officers  cannot  accept  a  dif- 
ferent improvement  than  the  one  authorized,  nor  can  they 
change  the  nature,  locality  or  description  of  the  improve- 
ment as  authorized,  and  bind  the  property  owners  by 
their  acceptance.^®  So  acceptance  of  the  improvement, 
it' has  been  held,  will  not  preclude  property  owners  from 
questioning  the  validity  of  the  assessment  on  the  ground 
that  the  work  has  not  been  done  in  accordance  with  the 
contract,  where  the  defects  in  the  work  are  so  obvious 
and  notorious  that  the  municipality  must  be  presumed  to 
have  notice  thereof  and  the,  property  was  damaged  in- 
stead of  benefited  by  the  improvement.*®  Jn  Missouri, 
however,  it  has  been  held  that  the  fact  that  property  was 
damaged  by  an  improvement,  instead  of  benefited,  is  no 
defense  to  an  action  to  recover  on  a  special  tax  bill  to 
pay  for  the  improvement.^"  In  Kentucky  it  is  held  that 
a  city  or  town  cannot  accept  part  performance  of  a  con- 
tract for  a  public  improvement  so  as  to  make  abutting 
property  owners  liable  therefor.  And  if  the  city  or  town 
has  received  a  part  of  the  work  and  dispensed  with  the 
remainder,  the  property  owner  may  set  this  fact  up  as  a 
defense  to  the  collection  of  an  assessment  for  the  work 
done.^^ 

The  property  owner,  if  apprised  during  the  progress 
of  the  work  that  it  was  not  being  done  in  substantial 
conformity  with  the  ordinance,  it  has  been  held,  should' 
bring  his  bill  in  equity  to  prevent  such  departure,  and 
in  such  case  the  court  would  interfere  and  enforce  the 
proi)er  performance  of  the  contract.'^  Sd,  too,  the  writ 
of  mandamus  may  be  invoked  to  compel  a  municipality 

47.  Gage  v.  People,  200  111.  432,  60.    Keith  v.  Bingham.  100  Mo. 
65  N.  E.  1084.  300,  13  S.  VST.  683. 

48.  Gage  v.  People,  200  111.  432,  51.    Henderson  v.  Lambert,  14 
65  N.  E.  1084.  Bush.   (Ky.)   24. 

49.  Haisch  t.  Seattle,  10  "Wash.  See  §  1932  ante,  vol.  4. 

435,  38  Pac.  1131.  '  52.    People  v.  Whidden,  191  111. 

See    §    1929    ante,    vol.    4.    and      374,  61  N.  E.  133,  56  L.  R.  A.  905, 
cases  cited. 
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to  complete  the  improvement  in  compliance  with  the 
terms  of  the  ordinance.*' 

The  necessity  or  utility  of  an  improvement  is  a  ques- 
tion within  municipal  discretion,^*  and  the  want  of  ne- 
cessity for  the  particular  improvement  cannot  be  in- 
voked as  a  defense.*''  It  has  been  held,  Jiowever,  that 
the  powers  of  the  municipal  officials  in  this  regard  are 
not  omnipotent;  that  these  powers  must  be  exercised 
within  the  bounds  of  reason  and  apparent  necessity,  and 
the  reasonableness  of  their  exercise  is  a  fit  subject  for 
judicial  inquiry.  Therefore,  evidence  is  adnjissible  to 
show  that  a  sidewalk,  for  which  the  assessment  was 
sought  to  be  enforced  was  constructed  in  an  uninhabited 
pertion  of  the  municipality,  and  did  n6t  connect  with  any 
other  street  or  sidewalk.** 

The  property  owner  may  assert  the  defense  that  the 
municipality  had  no  power  to  make  the  assessment,*'' 
as  that  the  ordinance  under  which  the  improvement  was 
made  is  the  product  of  fraud,  or  is  void,*^  or  that  the 
improvement  for  which  the  assessment  is  levied,  was 
unauthorized,p^  or  that  there  was  not  a  substantial  com- 
pliance with  the  requirements  of  the  statute  or  charter 
by  the  municipal  authorities  in  letting  the  contract,®"  or 

53.  Church   v.   People,   174  111.  was  In  good  order  and  needed  no 
3G6,  370,  51  N.  E.  747.  repair  when  the  paving  in  ques- 

54.  §§  1834,  1835  ante,  vol.  4.  tion    was    done,    was    held    insuf- 

55.  Crawfordsville  Music  Hall  ficient  for  failure  to  aver  that  the 
Assn.  V.  Clements  (Ind.  App.  city  approved  the  kind  or  quality 
1894),  38  N.  E.  226;  Purdy  v.  of  the  previous  paving.  Phila- 
Drake,  17  Ky.  L.  Rep.  819,  32  S.  delphia  v.  Baker,  140  Pa.  St.  11, 
W.  939;  Heman  v.  Franklin,  99  21  Atl.  238.  , 
Mo.  App.  346,  73  S.  W.  314.  57.    New  Haven  v.  Fair  Haven, 

56.  Corrigan   v.   Gage,   68   Mo.  etc.  R.  Co.,  38   Conn.  422,  9  Am. 
541.  Rep.    399;    Chillicothe    v.    Henry, 

See  i  1890  ante,  vol.  4.  136  Mo.  App.  468,  118  S.  W.  486. 

In   a   city   having   the   primary  58.     Heman    v.    Ring,    85    Mo. 

right  to  determine  the  mode  and  App.  231. 

style  of  paving,  an  averment  of  59.    Carter    v.    Cemansky,    126 

defence  that  the   street  had   pre-  Iowa,  506,  102  N.  "W.  438. 

viously   been   graded   and   macad-  60.     Maryville   v.   Lippman,   151 

amized    at    the    expense    of    the  Mo.  App.  447,  132  Sv  W.  47. 
abutting    property    owners,    aad 
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that  the  contract  for  the  work  was  fraudulently  made 
by  the  municipal  authorities.*^  It  has  been  held,  how- 
ever, that  where  the  record  of  the  proceedings  of  the 
council  shows  that  the  contract  was  let  to  the  lowest 
bidder  as  required  by  law,  such  action  of  the  council  is, 
in  the  absence  of  bad  faith  or  palpable  mistake,  conclu- 
sive as  against  the  property  owner.*^ 

Where  the  assessment  is  made  up  of  items,  some  of 
which  are  legal  and  some  illegal,  the  general  rule  is  that 
the  property  owner  can  defend  against  those  that  are 
illegal.*^  The  act  of  commissioners  in  knowingly  and 
willfully  assessing  property  at  much  more  than  its  pro- 
portion of  benefits,  and  assessing  other  property  at  a 
great  deal  less "  than  its  proportion,  will  constitute  a 
good  defense  to  an  action  to  enforce  the  assessment 
against  the  property  exorbitantly  assessed.®*  If  the  ob- 
ligation to  pay  for  the  original  paving  of  a  street  has 
been  imposed  by  the  legislature  on  a  street  railway  com- 
pany, an  abutting  property  owner  can  show  such  legis- 
lative action  as  a  defense  to  a  suit  brought  by  the  city  to 
recover  from  him  the  cost  of  such  paving.*^  A  property 
owner  may  show  as  a  defense  that  his  name,  although 
known  to  the  collector,  was  omitted  from  the  advertise- 
ment for  delinquent  owners.®* 

In  Illinois  it  is  held  that  one  whose  property  is  assessed 
for  an  improvement  has  a  right  to  have  the  municipality 
keep  an  account  showing  what  moi^eys  have  been  ex- 
pended for  the  improvement,  and  that  it  is  a  proper  de- 
fense on  application  for  judgment  of  sale  of  his  prop- 
erty for  an  unpaid  installment,  to  show  that  the  install- 
ments already  collected  were  sufficient  to  meet  all  the  ex- 
pense of  the  improvement.*^ 

61.  Sw^n     V.     Indlanola,     142  65.     Philadelphia       v.       Spring 
Iowa,  731,  121  N.  W.  547.                      Garden  Farmers'  Market  Co.,  161 

62.  Blma   v.    Carney,   9   Wash.      Pa.  St.  522,  29  Atl.  286. 

466,  37  Pac.  707.  66.     Gage    v.     People,    205    111. 

63.  Poth  V.  New  York,  151  N.      547,  69  N.  E.  80. 

Y.  16,  45  N.  E.  372.  67.     People  v.  McWethy,  177  111. 

,  64.    Southeim    v.    Chicago,    56      334,  52  N.  B.  479. 
111.  429. 
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Payment  of  the  assessment,  of  course,  is  a  good  de- 
fense,** and  so  is  the  fact  that  no  assessment  was  made.*^ 

The  fact  that  other  property  owners  were  assessed  too 
much  cannot  be  urged  as  a  defense ;  '"^  nor  f ailurfe  to  com- 
plete the  work  within  the  time  specified  in  the  contract,''' 
unless  time  is  made  the  essence  of  the  contract.^^ 

If  a  defendant  claims  an  interest  in  the  property  as- 
sessed he  cannot  set  up  want  of  title  as  a  defense.''^ 
The  inva>]idity  of  the  incorporation  of  the  municipality 
is  no  defense/*  And  failure  of  a  city  clerk  to  register 
special  tax  bills,  as  required  by  statute,  is  no  defense. 
Such  a  statute  is  merely  directory.'^^  So  the  fact  that  an 
assessment  is  made  against  property  in  the  wrong  name 
is  not  available  as  a  defense,  since  the  assessment  is 
against  the  property  and  not  against  the  person.''* 

The  mere  fact  that  the  property  is  assessed  for  more 
than  its  proper  proportion  of  the  cost  of  the  improve- 
ment is  not  sufficient  to  constitute  a  valid  defense  in  an 
action  to  recover  the  assessment.  "As  in  other  applica- 
tions of  the  taxing  power,  it  is  not  always  possible  to 
establish  a  scheme  of  assessments  which  shall  bear  with 
absolute  uniformity  on  all  property  subject  to  the  tax. 
Much  latitude  of  discretion  in  exercising  that  power  be- 
longs to  the  legislative  department  and  the  courts  will 
not  interfere  with  it  unless  there  is  some  manifest 
abuse. ' '  ''^  And  the  fact  that  the  property  has  not  been 
benefited,  has  been  held  in  both  Missouri  and  Ohio  to 
constitute  no  defense.''*      That  the  improvement  is  un- 

68.  Adams    v.    Lewellen,  117      Ind.  App.  164,  53  N.  E.  1077,  54 
Mo.  App.   319,  93   S.  W.  874.  N.  E.  403. 

69.  People    v.    Eaton,    46  Cal.         75.    Field    v.    Barber    Asphalt 
100.  Pav.  Co.,  117  Fed.  925. 

70.  Denver    v.     Londoner,  33         76.    Gaslight    &    Coke    Co.    v. 
Colo.  104,   80  Pac.  117.  New  Albany,  158  Ind.  268,  63  N.  B. 

71.  Baltimore     v.     Raymo,  68      458. 

Md.  569,  13  Atl.  383.  77.    Halsch  v.  Seattle,  10  Wash. 

72.  §  1933  ante,  vol.  4.  435,  38  Pac.  1131. 

73.  Keith  v.  Bingham,  100  Mo.  78.     Moberly  v.  Hogan,  131  Mo. 
300,  13  S.  W.  683.  19,   32   S.   W.   1014;    St.   Louis   v. 

74.  Willard    v.    Albertson,    23  Ranken,  96  Mo.  497,  9  S.  W.  910; 
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completed  is  no  defense  to  a  suit  for  an  installment  of  an 
assessment,  since  the  property  owner  may  bring  man- 
damus  to  compel  tlie  municipality  to  complete  the  im- 
provement.''^ 

§  2153.     Counter  claim. 

No  counterclaim  can  be  set  up  by  the  defendant  in  an 
action  to  enforce  an  assessment  against  his  property  to 
pay  for  a  local  improvement.*"  The  rule  is  the  same 
where  the  counterclaim  is  for  damages  to  the  property 
of  the  defendant  caused  by  the  improvement  for  which 
the  assessment  is  made.*^  This  rule  is  placed  on  the 
ground  that,  in  imposing  the  assessment  the  municipal 
corporation  acts  in  a  legislative  capacity,  and  that  the 
assessment  being  a  tax  levied  for  a  special  purpose  is 
not  subject  to  counterclaim,  set-off,  attachment  or  execu- 
tion.*^ To  allow  a  recovery  on  a  counterclaim  in  such 
a  case,  it  has  been  said,  would  be  to  divert  the  tax  from 
its  special  purpose.**  In  Kentucky,  however,  the  rule 
has  been  laid  doAvn  that  a  set-off  may  be  pleaded  against 
the  claim  of  a  contractor  for  the  cost  of  an  improvement, 

City  V.  McDermott,   5  Ohio  Dec.  cell  v.  Keller,  18  Ind.  App.  103,  45 

(Reprint.)  494,  2  W.  L.  Bull.  240.  N.  B.   676. 

79.  L.awrence  v.  People,  188  Missouri.  Seibert  v.  Tiffany,  8 
m.  407,  58  N.  E.  991.  ,  8  Mo.  App.  33. 

80.  Lux,  etc.  Stone  Co.  v.  Don-  Ohio.  Mack  v.  Cincinnati,  7 
aldson,  162  Ind.  481,  68  N.  E.  1014;  Ohio  Dec.  (Reprint)  49;  1  W.  L, 
Flournoy  v.  Jeffersonville,  17  Ind.  Bull.  84. 
169,  79  Am.  Dec.  468;  Darnell  v.  Pennsylvania.  Smith  v.  All© 
Keller,  18  Ind.  App.  103,  45  N.  B.  gheny,  92  Fa.  St.  110;  Philadel 
676;  Hedge  v.  Des  Moines,  141  phia  v.  O'Conner,  9  Pa.  Dist.  230, 
Iowa,  4,  119  N.  W.  276;  Burling-  23  Pa.  Co.  Ct  653;  Charlton  v, 
ton  V.  Palmer,  67  Iowa,  681,  25  N.  Allegheny  City,  1  Grant  Cas.  208 
W.  877;  trim  v.  Cincinnati,  7  Ohio  82.  Hedge  v.  Des  Moines,  141 
N.  P.  278;  Wilson  v.  Cincinnati,  Iowa,  4,  119  N.  W.  276.  See  also 
5   Ohio  N.   P.   68.  Finnegan  v.   Fernandina,    15   Fla. 

81.  CuHfornia.  Hornung  v.  Mc-  379,  21  Am.  Rep.  292;  Bailies  v. 
earthy,  126  Cal.  17,  58  Pac.  303;  Des  Moines,  127  Iowa,  124,  102  N. 
Himmelmann  v.  Spanagel,  39  Cal.  W.  813. 

389.  83.     Burlington    v.    Palmer,    67 

Indiana.     Dawson  v.   Hipskind,      Iowa,  681,  25  N.  W.  877. 
173  Ind.   216,  89  N.  E.  86i3;    Dar- 
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regardless  of  the  fact  that  the  governmental  power  of 
taxation  is  exercised  in  favor  of  the  contractor.**  And 
in  an  early  case  in  Missouri,  in  a  suit  on  a  special  tax 
bill  in  which  a  counterclaim  for  damages  to  the  property 
of  defendant  was  filed,  and  to  which  the  plaintiff  did  not 
plead,  it  was  held  that  the  defendant  was  entitled  to 
judgment  by  default  on  the  counterclaim.®® 

§  2154.     Sale  of  property. 

All  proceedings  relating  to  the  sale  of  land  for  the 
payment  of  special  assessments  or  taxes  must  be  in  ac- 
cordance with  the  requirements  of  the  statutes  author- 
izing the  same.  If  a  certain  place  is  designated  by  stat- 
ute for  holding  such  sale,  a  different  place  cannot  be 
specified.**  And  if  the  statute  designates  the  officer  by 
whom  such  sales  shall  be  made,  the  requirement  must  be 
observed.*''  Likewise,  whatever  notice  the  statutes  re- 
quire must  be  given.**  Thus,  if  the  statute  requires  that 
the  notice  of  the  sale  shall  contain  the  names  of  the  per- 
sons delinquent,  the  omission  of  such  names  renders  the 
notice  insufficient  to  support  the  sale.*^  A  charter  or 
statute  requiring  a  return  to  be  made  of  the  amount  for 
which  each  lot  or  part  thereof  was  sold  has  been  held 
mandatory,  and  hence  a  failure  to  make  such  return  in- 
validates the  sale.®**    But  a  mere  clerical  error  in  the  re- 

84.  Board  of  Councilmen  of  lector's  office,"  it  cannot  be  held 
Frankfort  v.  Brislan,  126  Ky.  477,  "in  the  tax  collector's  office."  Ellis 
31  Ky.  L.  Rep.  867,  104  S.  W.  311,  v.  Witmer,  134  Cal.  249,  66  Pac. 
1199;    Bodley  v.  Finley,  111  Ky.  301. 

618,  23  Ky.  L.  Rep.  851,  64  S.  W.  87.     Hills  v.  Chicago,  60  111.  86. 

439.  88.    Montford  v  Allen,   111  Ga. 

85.  St.  Louis  y.  Clemens,  36  ^^'  ^^  S.  E.  305;  Boynton  v.  Peo- 
Mo.  467.  This  case  held  such  a  ^^^'  "«  "'•  «*'  *^  N.  B.  791;  Lon- 
suit  to  be  in  personam,  but  it  was  ^f '  f*"-  Mortgage  Co.  v.  Gibson, 
overruled  on  this  point  by  Neenan  ^^  Minn.  394,  80  N.  W.  205,  777. 
V.  Smith,  50  Mo.  525,  and  St.  Louis  ,f  •  ^"*«  "■  ^'t'^^'''  1^4  Cal. 
V.  Allen,  53  Mo.  44.  ^49,   66   Pac.   301. 

„      .  „.„_       ,  90-    Bays  v.  Trulson,  25  Greg. 

See  §  2131  ante.  109^  1J8_  35  p^^    36. 

86.  If  the  saJe  is  required  to  See  Simpson  v.  Edmiston,  23 
be  held  "in  front  of  the  court  W.  Va.  675;  De  Forest  v.  Thomp- 
house,  or  in  front  of  the  tax  col-      son,^  40  Fed.  375. 
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turn  will  not  have  that  effect.®^ 

The  oflScer  making  the  sale  is  sometimes  required  to 
give  the  purchaser  a  certificate  of  purchase,  and  the  cer- 
tificate is  required  to  be  recorded.  As  this  provision  is 
mandatory,  a  failure  to  comply  with  such  requirements 
invalidates  the  sale.®^  But  mere  delay  in  issuing  such 
certificate  will  not  invalidate  the  sale,  unless  prejudice 
to  the  owner  of  the  land  is  shown.®^  Such  certificate  must 
sufficiently  describe  the  property,  or  the  sale  will  be  in- 
valid." 

§  2155,    The  purchaser's  title. 

The  mandatory  and  essential  terms  of  the  statute  au- 
thorizing the  sale  of  property  to  satisfy  an  assessment 
or  special  tax  must  be  followed  substantially,  otherwise 
the  purchaser  can  receive  no  title.®^  But  this  rule  does 
not  include  mere  irregularities  that  do  not  affect  the 
validity  of  the  judgment  or  sale.?^  Where  the  statute 
gives  a  right  of  redemption  but  declares,  the  title  so  ac- 
quired to  be  otherwise  unimpeachable,  the  inadequacy  or 
relative  insignificance  of  the  price  at  which  the  land  was 
sold  does  not  invalidate  th«  purchaser's  title.®''    The  title 

91.  Smith  V.  Klene,  231  Mo.  Pennsylvania.  Ferguson  v.  Quinn, 
215,  132  S.  W.  1052.  123  Pa.  St.  337,  16  Atl.  84'4. 

92.  Davis  V.  EJvans,  174  Mo.  Washington.  Roger  v.  Whitham, 
307,  73  S.  W.  512.  56  Wash.  190,  105  Pac.  628. 

93.  Fisk  V.  Keokuk,  144  Iowa,  96.  Dunn  v.  German  Security 
187,  122  N.  W.  896.  Bank,  8  Ky.  L.  Rep.  777,  3  S.  W. 

94.  Naltner  v.  Blake,  56  Ind.  425;  Moore  v.  Perry,  13  Tex.  Civ. 
127.  App.  204,  35  S.  W.  838. 

95.  California.  Brady  v.  Burke,  Thus,  where  the  property  of  an 
90  Cal.  1,  27  Pac.  53.         '  insane  person  is  sold  for  an  ade- 

Illinois.    Glos  v.  Collins,  110  111.  quate  price,  and  it  is  to  such  per- 

App.  121.  son's  interest  that  the  sale  he  con- 

Minnesota.     McComh  v.  Bell,  2  firmed,  it  will  not  be  declared  in- 

Minn.  295.  valid  merely  on  account  of  a  de- 

New  Jersey.    Carron  v.  Martin,  feet  in  the  committee's   answer. 

26  N.  J.  L.  594,  69  Am.  Dec.  584.  Barron   v.    Lexington,    32    Ky.    L. 

New  York.     Doughty  v.  Hope,  Rep.  92,  105  S.  W.  395. 

1   N.   Y.   79,   4   How.   Prac.   184;  97.    O'Brien  v.  Bradley,  28  Ind. 

Hopkins  v.   Mason,   61   Barb.    (N.  App.  487,  .61  N.  E.  942. 
Y.),  469,  42  How.  Pr.  115. 
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acquired  at  such  a  sale  relates  back  to  the  date  of  the 
sale,  and  does  not  date  from  the  time  the  deed  is  ac- 
knowledged. Therefore,  if  the  purchaser  conveys  the 
land  to  another  after  the  sale  and  before  the  deed  is  exe- 
cuted, he  conveys  whatever  title  he  acquired  at  the  sale."' 

§  2156.     Redemption  of  the  property. 

Usually  the  statutes  give  the  right  of  redemption  to 
one  whose  property  has  been  sold  to  pay  an  assessment. 
In  such  case  the  purchaser  acquires  a  title  that  is  sub- 
ject to  this  right  of  redemption  and  the  full  legal  title 
does  hot  vest  in  him  until  the  expiration  of  the  time 
which  the  former  owner  is  given  to  redeem.*®  A  statute 
giving  the  right  of  redemption  is  to  be  liberally  con- 
strued. It  applies  to  sales  made  before  its  passage,  but 
in  which  no  deeds  had  then  been  executed.  And  it  ex- 
tends to  the  grantee  of  the  owner  and  vests  in  him  the 
right  to  redeem.^  Where  the  assessment  lien  is  superior 
to  mortgage  liens,  a  mortgagee  may  redeem.^ 

Eedemption  must,  as  a  rule,  be  made  within  the  time 
prescribed  by  the  statute,^  but  exceptions  are  sometimes 
allowed  to  this  rule  on  account  of  circumstances  working 
an  injustice  if  it  were  strictly  enforced.*  Thus  where  an 
owner  was  of  unsound  mind  at  the  time  the  summons 
was  served  on  him,  and  continued  so  until  he  died  shortly 
before  the  redemption  period,  the  sale  was  set  aside  upon 

98.  Howard  v.  Brown,  197  Mo.  343,  79  N.  W.  1040;  Krutz  v. 
36,  95   9.  W.  191.  Gardner,   25    Wash.    396,    65    Pac. 

99.  O'Brien  V.  Bradley,  28  Ind.      771. 

App.  487,   61   N.  B.   942;    Hess  v.  4.     Nevin    v.   Allen,    15    Ky.    L. 

Potts,   32   Pa.    Sit.    407.  Rep.  836,  26  S.  W.  180. 

1.  Gault's  Appeal,  33  Pa.  St  In  Missouri  an  o-*ner's  motion 
94.  to    redeem    after    tender    to    the 

2.  O'Brien  v.  Bradley,  28  Ind.  sheriff  before  sale  was  refused 
App.  487,  61  N.  B.  942;  McKee  was  upheld,  although  made  sev- 
V.  Spiro,  107  Mo.  452,  17  S.  W.  eral  days  after  sale  and  before 
1013;  Krutz  v.  Gardner,  25  Waah.  the  term  of  the  court  at  which  the 
396,  65  Pac.  771.  special  execution  is  made  retum- 

3.  O'Brien  v  Bradley,  28  Ind.  able.  Bryant  v.  Rug§e!l,  127  Mo. 
App.  487,  21  N.  B.  942;  Merchants  422,  gO  S.  W,  107, 

Realty  Co.  y.  St.  Pa.ul,  77  Minn, 
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suit  brought  by  his  heirs  after  the  redemption  period 
had  expired;  it  appearing  that  the  land  had  been  sold 
for  a  grossly  inadequate  price."  - 

5.  Bean  v.  Haffendorfer,  84 
Ky.  685,  8  Ky.  L.  Rep.  739,  2  S. 
W.  556,  3  S.  W.  138. 


CHAPTER  39. 

nNANCIAI  POWERS  IN  GENERAL. 

1.  Intboddctobt. 

2.  Power  to  bobbow,  loan,  and  give  notes  ob  issue  buxs. 

3.  poweb  to  incub  indebte2>ness  and  make  exfenditubes. 

4.  coivlecnon  and  distribution  of  funds. 
6.  Appbopbiations. 

1.  intboductobt. 

Sees.  Sees. 

2157.  Necessity  for  revenue.  2159.  Control  of  legislature. 

2158.  Sources  of  revenue. 

2.  POWEB  TO  BOEEOW,  LOAN,  AND  GIVE  NOTES  OB  ISSUE  BILLS. 

Sees.  Sees. 

2160.  Power  to  borrow  money.  2162.  Power   to   issue  bills  to  bo 

2161.  Power    to    execute    promls-  used  as  currency. 

sory  notes.  2163.  Loan  or  investment  of  pub- 

lic moneys. 

3.  rOWEB  TO  INCUB  INDEBTEDNESS  AND  MAKE  EXPENDITUEB8, 

Sees.  Sees. 

2164.  General  rules.  2171.  Same — constitutional    prohi- 

?165.  Must  be  for  public  munlcl-  bltlons  against  donations. 

pal  purpose.  2172.  Conditions     precedent     and 

2166.  Same — ^power  of  legislature.  procedure. 

2167.  Same — illustrations  of  what  2173.  Necessity  for    first    making 

are  and  what  are  not  pub-  provision  for  payment  of 

lie  purposes.  debt. 

2168.  Same — ^moral   claims.  2174.  Same — ^requiring      provision 

2169.  Same — illustrations     as     to  for  levy  of  taxes. 

donations  upheld  or  held      2175.  Certificate   that    funds    are 
invalid.  applicable     or     indebted- 

2170.  Same — aid   to   private   cor-  ness  lawful. 

porations  or  associations.      2176.  Effect  of  unauthorized  debts 

or  expenditures. 
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4.   COLLECTION  AND  DISTEIBUTION  OF  FUNDS. 

Sees.  Sees. 

2177.  Fiseal  year.  2183.  Surplus  funds  at  end  of  fls- 

2178.  Estimates    of    probable    ex-  cal  year. 

penditures.  2184.  Transfer    of    moneys     from 

2179.  General   and   special   funds.  one  fund  to  another. 

2180.  Same — general  expense  fund.  2185.  Payment  of  debts. 

2181.  Custody  of  funds.  2186.  Effect     of    insufficiency    of 

2182.  Adjustment  of  accounts  with  fund. 

state  or  county, 

5.   APPEOPELA.TIONS. 

Sees.  Sees. 

2187.  Definition,  classification,  and      2190.  Ordinance,  passage  and  con- 

power  to  make.  tents. 

2188.  Necessity  for.  2191.  Effect  of  appropriations. 

2189.  Annual  appropriation.       ~         2192.  Mandamus  to  compel  appro- 

priations. 

1.      INTEODUGTOEY. 

§  2157.     Necessity  for  revenue. 

A  municipal  corporation,  like  the  general  government 
and  the  state,  must  have  power  to  raise  money  to  enable 
it  to  perform  its  public  functions,  since  otherwise  it 
would  be  a  body  without  life,  incapable  of  acting,  and 
serving  no  useful  purpose.^  Accordingly,  the  state  con- 
stitutions or  statutes  generally  vest  in  the  corporate  au- 
thorities of  municipal  corporations  power  to  assess  and 
collect  taxes  for  municipal  or  corporate  purposes,  and 
charters  or  legislative  acts  usually  confer  the  power  on 
the  council  or  governing  legislative  body  to  levy  and 
collect  taxes  on  all  subjects  and  objects  of  taxation  which 
are  authorized  to  be  levied  by  municipalities  under  the 
constitution  and  laws  of  the  state,  for  the  support  of  the 
municipal  government,  the  improvement  thereof,  the 
payment  of  the  public  debt,  etc.  So  other  revenue  is  ob- 
tained by  municipalities  in  aid  of  the  amount  raised  by 
taxes.^ 

1.  United  States  v.  New  Orleans,         2.    §  2158  post. 
98  U.  S.  381,  383,  25  L.  Ed.  225. 
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§  2158.     Sources  of  revenue. 

The  sources  from  which  a  municipal  corporation,  as 
ordinarily  constituted,  may  derive  revenue,  are: 

First.  In  its  capacity  as  a  quasi-private  institution, 
it  may  obtain  income  and  profit  from  the  management 
(e.  g.,  water  works,  lighting  plant),  and  sale  of  corpo- 
rate property.^ 

Second.  In  its  capacity  as  a  state  agency  or  local  sov- 
ereignty, it  may  secure  revenue  from  (1)  general  taxa- 
tion,* (2)  issuing  licenses,^  (3)  wharfage  dues,*  and  (4) 
the  general  exercise  of  the  police  power,''  including  fines 
and  penalties  for  the  violation  of  ordinances,®  fees  for 
the  inspection  of  boilers,  elevators,  scales,  plumbing,' is- 
suing building  permits,  receiving  market  rents,  etc. 

Third.  The  city  may  derive  revenue  from  granting 
franchises  or  privileges  to  gas,  street  car,  railroad,  un- 
derground service,  electric  telegraph,  telephone,  etc., 
companies.* 


3.  Chap.  35,  ante,  vol.  4. 

4.  Chap.  44,  post,  this  volume. 

5.  Chap.  26,  ante,  vol.  S. 

6.  §§  402-406  ante,  vol.  1. 
Wharfage  fees.     In  Keckevoet 

V.  Dubuque  (Iov?a,  1912),  138  N. 
W.  540,  the  court  says:  "The  right 
of  a  city  to  impose  wharfage  fees 
within  its  jurisdiction  does  not 
arise  solely  out  of  the  expense 
which  it  incurs  in  the  mainte- 
nance of  the  wharf.  Ordinarily  it 
is  true  that  the  establishment  and 
maintenance  of  a  wharf  implies 
more  or  less  expense.  The  extent 
of  such  expense  is  necessarily  de- 
pendent to  some  degree  upon  the 
natural  conditions  of  the  bank. 
♦  •  •  Neither  is  the  exercise 
of  such  power  an  interference  with 
interstate  commerce.  The  au- 
thorities are  united  in  holding 
that  ordinances  providing  for  rea- 


sonable wharfage  fees  are  a  valid 
exercise  of  police  power.  Cannon 
V.  New  Orleans,  20  Wall.  577,  22 
L.  Ed.  417;  Packet  Co.  v.  Keokuk, 
95  U.  S.  80,  88,  24  L.  Ed.  377; 
Muscatine  v.  Packet  Co.,  45  Iowa, 
185,  190;  Dubuque  v.  Stout,  32 
Iowa,  80,  7  Am.  Rep.  171.  But  the 
wharfage  fees  exacted  must  be  rea- 
sonable. The  name  cannot  be  used 
as  a  guise  for  a  'tonnage  tax'  or 
a  'port  warden's  fee,'  or  for  other 
ulterior  purposes.  Cannon  v.  New 
Orleans,  supra;  Steamship  v.  Port 
Wardens,  6  Wall.  31,  18  L.  Ed. 
749."  See  §§  397  to  405,  ante, 
vol.   1. 

7.  Police     power,     Chap.     25, 
ante,  vol.  3. 

8.  Actions  to  enforce,  see  Chap. 
27,  ante,  vol.  3. 

9.  I  1641  ante,  vol.  4. 
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Fourth.  The  municipality  may  obtain  moneys  by  bor- 
rowing, if  the  power  to  borrow  exists.'^"  The  power  "to 
borrow  money  on  the  faith  and  credit  of  the  city"  is 
often  expressly  conferred  by  charter;  however,  the  con- 
stitutional limitations  as  to  municipal  indebtedness,  lim- 
its the  city's  capacity  in  this  respect,  and  it  is  thus  man- 
ifest that  the  state  largely  rd^lates  the  city's  finances." 
The  taxing  power  is  indirectly  exercised  by  cities  when 
money  is  borrowed  and  therefore  limitations  on  the  tax- 
ing power  are  indirect  limitations  on  the  power  to  bor- 
row money.  Of  course,  where  a  city  has  power  to  raise 
revenue  as  a  corporation,  apart  from  grant  of  direct 
power  from  the  state,  as  for  example,  where  it  possesses 
valuable  corporate  property  which  may  become  security 
for  the  loan^  its  limited  capacity  to  raise  money  by  means 
of  taxation  will  not  affect  its  power  to  borrow  money. 

Fifth.  In  the  exercise  of  the  power  of  special  taxa- 
tion or  assessments  for  local  improvements,  as  for  the 
construction  or  reconstruction  of  streets  and  sewers  and 
for  the  abatement  of  specified  nuisances,  the  city  pro- 
vides beneficial  improvements,  which,  if  such  power  did 
not  exist,  and  such  improvements  were  to  be  secured, 
they  of  necessity  would  have  to  be  paid  out  of  the  general 
revenue  of  the  city,  and  thus,  although  no  specific  reve- 
nue is  paid  into  the  city  treasury  from  this  source,  yet  a 
saving  to  the  city  to  the  extent  borne  by  the  particular 
property  results.^^ 

The  ordinary  revenues  include   (1)   the  proceeds  of 
taxes,  (2)  special  assessment  or  taxation,  and  (3)  va- 
rious licenses  and  fees.    Extraordinary  revenue  includes, 
(1)  money  from  loans,  (2)  bond  issues  and  (3)  trust 
funds  or  bequests. 

§  2159.     Control  by  legislature. 

Legislative  control  of  the  funds  and  revenues  of  mu- 
nicipalities has  been  considered  at  some  length  in  a  pre- 

10.  Power   to   borrow   money,         12.    Special  assessments,  Chap. 
§  2160  post.  38  ante,  this  volume. 

11.  Debt  limits.  Chap.  41  pott. 
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ceding  volume,^*  as  lias  the  power  of  the  legislature  to 
impose  liability  on  municipalities  without  their  consent,^* 
and  the  power  of  the  legislature  to  compel  municipalities 
to  pay  legitimate  claims  against  them/^  including  claims 
equitable  in  character  but  not  binding  in  law.'^* 

2.      POWER  TO  BORROW,  LOAN  AND  GIVE  NOTES  OR  ISSUE  BILLS. 

§  2160.     Power  to  borrow  money. 

The  power  to  borrow  money  is  often  expressly  con- 
ferred upon  municipalities  either  by  statute  or  charter,^'' 
or  at  least  to  borrow  money  for  certain  specified  pur- 
poses.^® In  the  absence  of  any  such  express  provision, 
it  is  generally  held  that  a  municipality  has  no  inherent 
poiver  to  borrow  money  nor  is  such  power  to  be  implied 
from  the  conferring  of  power  to  incur  indebtedness/®  at 


13.  §§  230-233  ante,  vol.  1. 

14.  §§  234,  235  ante,  vol.  1. 

15.  §§  237,  238  ante,  vol.  1. 

16.  Id. 

17.  Heinl  v.  Terre  Haute,  161 
Ind.  44,  50,  66  N.  E.  450  (holding 
money  may  be  borrowed  to  pay  a 
judgment  where  statute  authorizes 
borrowing  of  money  "for  the  pay- 
ment of  legitimate  corporate 
debts");  White  v.  Rahway,  11 
Fed.  853. 

Rate  of  interest,  see  Barr  v. 
Philadelphia,  191  Pa.  St.  438,  43 
Atl.  335. 

18.  Corliss  V.  Highland  Park, 
132  Mich.  152,  93  N.  W.  254,  610, 
95  N.  W.  416;  Savannah  v.  Kelly, 
108  U.  S.  184,  2  Sup.  Ct.  468,  27 
L.  Ed.  696;  Louisiana  v.  Wood, 
102  U.   S.  294,  26  L.  Ed.  153. 

Under  power  to  obtain  money 
on  loan  on  the  faith  and  credit  of 
the  city  for  the  purpose  of  con- 
tributing to  works  of  internal  im- 
provement, a  municipal  corpora- 
tion may  guarantee  the  bonds  of 


a  railroad  company  for  a  road 
within  the  city.  Savannah  v. 
Kelly,  108  U.'  S.  184,  2  Sup.  Ct. 
468,  27  L.  Ed.  696. 

Amount  which  may  be  bor- 
rowed, see  Coggeshall  v.  Des 
Moines,  78  Iowa,  235,  41  N.  W. 
'617,  42  N.  W.  650. 

19.  Alabama.  Allen  v.  La  Fay- 
ette, ^  Ala.  641,  8  So.  30,  9  L.  R. 
A.  497. 

Illinois.  Law  v.  People,  87  111. 
385. 

Indiana.  Myers  v.  Jeffierson- 
ville,  145  Ind.  431,  435,  44  N.  E. 
452. 

Massachusetts.  Bown  v.  New- 
buryport,  209  Mass.  259,  95  N.  E. 
504. 

MicMgwn.  Farr  v.  Grand  Rap- 
ids, 112  Mich,  99,  70  N.  W.  411. 

New  Jersey.  Hackettstown  v. 
Swackhamer,  37  N.  J.  L.  191. 

Pennsylvania.  Williamsport  v. 
Commonwealth,  84  Pa.  St.  487, 
494,  495. 

South      Carolina.      Luther      v. 
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least  from  the  usual  grant  of  power  to  incur  ordinary 


Wheeler,  73  S.  C.  83,  52  S.  B. 
874,  4  L.  R.  A.  (N.  S.)  746. 

Yirginia.  See  Richmond  &  West 
Point  Land,  etc.  Co.  v.  West  Point, 
94  Va.  668,  27  S.  E.  460. 

Power  to  borrow  money.  "A 
municipal  corporation  is  a  sub- 
ordinate branch  of  the  domestic 
government  of  a  state.  It  is  In- 
stituted for  public  purposes  only; 
and  has  none  of  the  peculiar  quali- 
ties and  characteristics  of  a  trad- 
ing corporation  instituted  for  pur- 
poses of  private  gain,  except  that 
of  acting  in  a  corporate  capacity. 
Its  effects.  Its  responsibilities,  and 
its  powers  are  different.  *  *  * 
The  legislature  invests  it  with 
such  powers  as  it  deems  adequate 
to  the  ends  to  be  accomplished. 
The  power  of  taxation  is  usually 
conferred  for  the  purpose  of  en- 
abling it  to  raise  the  necessary 
funds  to  carry  on  the  city  govern- 
ment and  make  such  public  im- 
provements as  it  is  authorized  to 
make.  As  this  is  a  power  which 
immediately  affects  the  entire 
constituency  of  the  municipal 
body  which  exercises  It,  no  evil 
consequences  are  likely  to  ensue 
from  its  being  conferred;  although 
it  Is  not  unusual  to  aflSx  limits  to 
its  exercise  for  any  single  year. 
The  power  to  borrow  money  is 
different.  When  this  is  exercised, 
the  citizens  are  immediately  af- 
fected only  by  the  benefit  aris- 
ing from  the  loan;  its  burden  is 
not  felt  till  afterwards.  Buch  a 
power  does  not  ielong  to  a  mu- 
nicipal corporation  as  an  incident 
of  its  creation.  To  be  possessed 
it  must  be  conferred  by  legisla- 


tion, either  express  or  implied.  It 
does  not  belong  as  a  matter  of 
course,  to  local  governments  to 
raise  loans.  Such  governments 
are  not  created  for  any  such  pur- 
pose. Their  powers  are  pre- 
scribed by  their  charters,  and 
those  charters  provide  the  means 
for  exercising  the  powers;  and 
the  creation  of  specific  means  ex- 
cludes others.  Indebtedness  may 
be  Incurred  to  a  limited  exent  in 
carrying  out  the  objects  of  the 
incorporation.  Evidences  of  such 
indebtedness  may  be  given  to  the 
public  creditors.  But  they  must 
look  to  and  rely  on  the  legitimate 
mode  of  raising  the  funds  for  its 
payment.  That  mode  is  taxation." 
Nashville  v.  Ray,  19  Wall.  (86  U. 
S.)  468,  22  L.  Ed.  164. 

"Business  corporations,  unless 
restrained  by  their  charters,  pos- 
sess the  power  to  borrow  money 
and  issue  securities  therefor. 
Generally  they  could  not  carry  on 
their  authorized  and  legitimate 
business  without  such  a  power, 
and,  hence.  It  must  be  presumed 
that  the  legislature  Intended  that 
they  should  possess  it.  But  towns 
and  other  municij)al  corporations 
are  organized  for  governmental 
purposes,  and  their  powers  are 
limited  and  defined  by  the  stat- 
utes under  which  they  are  con- 
stituted. They  possess  only  such 
powers  as  are  expressly  con- 
ferred or  necessarily  implied. 
They  are  clothed  with  the  power 
of  taxation,  and  can  thus  raise  all 
the  money  needed  for  ordinary 
municipal  purposes,  and  until  the 
money  can  thus  be  raised,  as  It 
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municipal  indebtedness;'^**  and  hence  the  power  to  bor- 


20.  Nashville  v.  Ray,  19  Wall. 
(U.  S.)  468,  22  L.  Ed.  164. 

Such  power  must  be  express  or 
arise  by  implication  from  the  im- 


position of  duties  which  cannot 
be  performed  without  borrowing 
money.  Allen  v.  La  Payette,  89 
Ala.  641,  8  So.  30,  9  L.  R.  A.  497. 
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can  be  at  brief  Intervals,  Experi- 
ence has  demonstrated  their 
ability  to  obtain  upon  credit  all 
the  materials  and  services  needed 
without  a  resort  to  loans  of  money 
upon  credit.  It  is  the  general,  if 
not  the  universal,  law  of  this 
country,  and  of  England,  that  mu- 
nicipalities are  not  empowered  to 
borrow  money  for  municipal  pur- 
poses, unless  expressly  author- 
ized to  do  so  by  statute,  or  in  the 
absence  of  a  statute,  unless  the 
power  is  necessarily  implied  from 
some  special  duty  imposed,  for 
the  discharge  of  which  the  power 
to  iorrow  is  not  only  convenient, 
but  necessary."  Wells  v.  Salina, 
119  N.  Y.  280,  287,  23  N.  E.  870, 
7  L.  R.  A.  759. 

It  is  stated  in  Luther  v. 
Wheeler,  73  S.  C.  83,  52  S.  B.  874, 
4  L.  R.  A.  (N.  S.)  746,  6  Am.  & 
Bug.  Ann.  Cas.  760,  that  "on  the 
question  whether  a  municipal 
corporation  has  or  has  noyt,  in  the 
absence  of  an  express  grant,  power 
to  borrow  money  to  make  public 
improvements,  the  decisions  are 
in  direct  conflict.  Probably  In 
the  majority  of  jurisdictions  it 
is  held,  In  conformity  with  the 
rule  announced  in  the  leading  case 
of  Nashville  v.  Ray.  19  Wall.  475 
[22  L.  Ed.  164],  that 'the  power  to 
borrow  money  does  not  belong  to 
a  municipal  corporation  as  an  incl- 
6  McQ.  17 


dent  of  Its  creation,  but  that  It 
exists  only  when  conferred  by  ex- 
pressed legislative  grant,  or  by 
force  of  legislative  investment  of 
power  coupled  with  the  imposi- 
tion of  duties  which  are  incapa- 
ble of  exercise  and  performance 
without  the  borrowing  of  money." 
In  Luther  v.  Wheeler,  73  S.  C. 
83,  52  S.  E.  874,'  4  L.  R.  A.  (N. 
S.)  746,  the  court  said:  "The 
power  to  borrow  money  is  not  a 
necessary  incident  of  municipal 
life,  and  hence  does  not  exist  un- 
less expressly  given,  or  unless 
some  duties  are  Imposed  or  powers 
conferred  on  the  corporation 
which  manifestly  could  not  be  ex- 
ercised at  all  without  borrowing 
money.  The  two  leading  cases  on 
the  subject  are  Nashville  v.  Ray, 
19  Wall.  468,  22  L.  Ed.  164,  and 
Swackhammer  v.  Hackettstown, 
37  N.  J.  L.  191. 

"It  Is  clear  that  a  municipal  cor- 
poration has  no  authority  to  bor- 
row money  or  to  issue  bonds  cre- 
ating a  liability  on  the  corporation 
unless  such  authority  has  been 
conferred  upon  it  by  the  legis- 
lature, either  expressly  or  by 
necessary  implication."  "That 
part  of  the  public  represented  by 
the  corporation  can  not  be  made 
liable  for  taxation  to  meet  a  lia- 
bility for  the  creation  of  which 
there  is  neither  legislative  sane- 
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TQw  money  and  to  issue  notes  therefor  cannot  be  im- 
plied from  the  mere  authority  to  purchase  property  and 
erect  public  buildings.*^  But  in  some  states  it  is  held 
that  there  is  implied  power  in  a  municipality  to  borrow 
money  for  the  purpose  of  fulfilling  the  express  powers 
conferred  upon  the  municipality.^^  In  any  event,  a  mu- 
nicipality cannot  borrow  money  for  any  purpose  other 
than  the  purposes  of  local  government,  unless  such  power 
is  expressly  delegated  in  its  charter  and  such  delegation 


tlon  or  authority."  Grimmer  v. 
Gloucester,  35  N.  Brunsw.  255, 
260. 

In  Georgia,  municipal  authori- 
ties have  no  authority  to  contract 
In  behalf  of  a  municipality  for  a 
loan  of  money,  nor  to  supply 
casual  deficiencies  of  revenue  to 
be  used  in  defraying  current  ex- 
penses, although  the  general  de- 
sign is  to  discharge  the  notes 
given  for  such  loan  from  the 
anticipated  revenues  of  the  cur- 
rent year.  McCord  v.  Jackson,  135 
Ga.  176,  69  S.  E.  23. 

Commissioners  cannot  borrow 
money.  Tenth  Nat.  Bank  v.  New 
York  City,  80  N.  T.  660,  aff'g  4 
Hun   (N.  Y.),  429. 

21.  Rush  V.  Hayattsville,  116 
Md.  122,  81  Atl.  278. 

22.  Bank  of  Chillicothe  v.  Chil- 
licothe,  7  Ohio  St.  31,  pt.  2,  30 
Am.  Dec.  185;  Mills  v.  Gleason,  11' 
Wis.  470,  78  Am.  Dec.  721. 

But  see  Mt.  Adams  &  E.  P.  In- 
clined Ry.  Co.  V.  Cincinnati,  11 
Ohio  Dec.  149,  25  Wkly.  Law  Bui. 
91;  Dunham  v.  Opes,  3  Ohio  Cir. 
Ct.  R.  274,  2  O.  C.  D.  155. 

Statutory  authority  to  construct 
sewers  includes  power  to  borrow 
money  to  construct  a  plant  to  dis- 
pose    of     the     sewage.     Glucose 


Sugar  Refining  Co.   v.   Marshall- 
town,  153  Fed.  620. 

Wisconsin  holds  power  to  bor- 
row is  Implied.  Charter  power  to 
purchase  fire  apparatus,  cemetery 
grounds,  etc.,  to  establish  markets, 
and  to  do  many  other  things,  for 
the  execution  of  which,  money 
would  be  necessary  as  a  means, 
would,  in  the  absence  of  any  re- 
striction, carry  the  power  to  bor- 
row money  as  an  incident  to  the 
execution  of  these  general  powers, 
according  to  the  well  settled  rule 
that  corporations  may  resort  to 
the  usual  and  convenient  means 
of  executing  the  powers  granted; 
for  certainly  no  means  is  more 
usual  for  the  execution  of  such 
objects,  than  that  of  borrowing 
money.  The  fact  that  the  legis- 
lature sometimes  expressly  con- 
fers the  power  to  borrow  money 
on  municipal  corporation  for  mu- 
nicipal purposes,  is  to  be  consid- 
ered, but  is  not  conclusive,  on  the 
power  of  the  municipal  corporation 
to  borrow  money.  The  power  of 
taxation  given  municipal  corpora- 
tions does  not  exclude  the  power 
of  borrowing  money.  Mills  t. 
Gleason,  11  Wis.  470,  78  Am.  Dec. 
721. 
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of  power  is  susl^ained  by  the  provisions  of  the  state  con- 
stitution.^' 

However,  the  power  to  purchase  on  credit  and  to  exe- 
cute paper  in  payment  of  the  debt  is  different  from  the 
power  to  borrow  money ;  ^*  and  borrowing  money  is  to 
be  distinguished  from  a'  contract  for  the  payment  of  a 
debt.'"' 

Express  power  to  borrow  money  for  a  public  woj^k 
includes  power  to  borrow  for  such  purpose  after  the 
completion  of  the  work.^*  But  power  to  borrow  "for 
general  purposes,"  only  includes  authority  to  borrow 
for  ordinary  governmental  purposes,  such  as  are  gen- 
erally carried  out  with  revenues  derived  from  taxation.*'^ 
Likewise,  statutory  power  to  "raise"  money  for  a  cer- 
tain purpose  does  not  include  power  to  borrow  money 
for  such  purpose.^* 

The  power  to  borrow  is  sometimes  expressly  prohib- 
ited, and  sometimes  the  borrowing  of  money  without  a 

23.  Penlck  v.  Foster,  129  Ga.  of  money,  but  a  contract  for  the 
217,  58  S.  B.  773,  12  L.  R.  A.  (N.  payment  of  a  debt.  Gelpcke  v.  Du- 
S.)   1159.  buque,  1  Wall.   (68  U.  S.)   221,  17 

Municipality     has     no     Implied  L.  Ed.  519. 

power  to   borrow   money  to   pay  26.    Gladstone    v.    Throop,    71 

expenses  as  for  the  contest  of  a  Fed.  341,  18  C.  C.  A.  61,  37  XJ.  S. 

county  seat  election,  or  the  pur-  App.  481. 

chase  of  county  buildings.     Myers  27.     Brenham  v.  German-Ameri- 

V.  JefCersonville,  145  Ind.  431,  44  can  Bank,  144  U.  S.  173,  12  Sup. 

N.  E.  452.  Ct.  559,  36  L.  Ed.  390;  Id.  144  U.  S. 

24.  Ketchum  v.  Buffalo,  14  N.  549,  12  Sup.  Ct.  976,  36  L.  Ed.  399, 
Y.  356.  rev'g  35  Fed.  185. 

The  purchase  of  real  estate  by  Prohibiting  the   borrowing   for 

a    municipal    corporation    on    a  "general  purposes"  of  more  than 

credit  of  ten  years  is  not  a  loan  $50,000  does  not  apply  to  borrow- 

of  money.     Richmond  v.  McGirr,  ing   money    for    improvement    of 

78  Ind.  192,  196.  sidewalks.     Galveston   v.   Loonie, 

25.  Where    a    city    contracted  54  Tex.  517,  525;  Hitchcock  v.  Gal- 
with  a  person  who  had  assumed  veston,   96   U.   S.   341,   349,   24   Li. ' 
the  payment  of  interest  on  some  Ed.  659. 

of  the  city's  debt,  to  pay  him  such         28.    Wells  v.  Salina,  119  N.  Y. 
sum  of  money  with  interest,  the      280,  23  N.  B.  870,  7  L.  R.  A.  759. 
transaction  was  not  a  borrowing 
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vote  of  the  people  is  forbidden.^*  But  charter  power 
conferred  on  municipalities  to  collect  an  annual  tax  not 
to  exceed  a  certain  amount,  "to  defray  the  expenses  of 
their  local  government"  does  not  forbid  the  borrowing 
of  money  for  such  purposes.^"  So  if  the  power%  to  bor- 
row is  limited  to  a  certain  sum,  this  does  not  ordinarily 
prohibit  the  incurring  of  *  indebtedness  in  a  larger 
amount.^  ^ 

In  exercising  the  power  to  borrow  money,  a  municipal 
corporation  is  not  exercising  sovereign  powers,  but  is 
responsible  for  the  acts  of  its  agents  as  a  private  cor- 
poration.*^ 

§  2161.     Power  to  execute  promissory  notes. 

The  power  of  a  municipality  to  execute  negotiable " 
promissory  notes  would  seem  to  stand  on  the  same  basis 
as  the  power  to  execute  bonds.  Thus,  it  is  generally 
held  that  a  municipality  cannot  issue  negotiable  bonds 
unless  the  authority  so  to  do  has  been  conferred  ex- 
pressly or  by  necessary  implication,^*  and  there  is  no 
good  reason  apparent  why  the  same  rule  should  not  ap- 
ply to  promissory  notes  in  so  far  as  they  are  negotia- 
ble.^*   The  reason  for  the  rule,  as  applied  to  bonds,  is 

29.    Lockport  v.  Gaylord,  61  111.  30.     German-American  Bank  v. 

276;    Baltimore    v.    Gill,    31    Md.  Brenham,  35  Fed.  185. 

375.  31.    Hitchcock  y.  Galveston^  96 

Where   the   trustees   of   a   mu-  U.  S.  341,  24  L.  Ed.  65». 

nicipal  corporation  were  prohibited  32.     De  Voss  v.  Richmond,  18 

by    Its    charter    from    borrowing  Grat.    (Va.)    338,  344-346,   98  Am. 

money,    unless    authorized    by    a  Dec.  647. 

vote  of  its  citizens,  and  the  street  33.     §  2278  post. 

commissioner,    when    opening    a  34.    See  Daniel,  Neg.  Inst.  (5th 

street  at  the  orders  of  the  trus-  Ed.),  §  420. 

tees,    borrowed    money    for    use  Mayor.     Unless   authorized   by 

thereon,   and   the   trustees   after-  the  council,  a  mayor  cannot  exe- 

wards  issued  orders  on  the  treas-  cute  even  a  renewal  note.    Tyler 

ury  for  the  amount,  it  was  held  v.  Adams  (Tex.  Civ.  App.),  62  S. 

that  the  transaction  amounted  to  W.  119. 

a  borrowing  of  money  without  au-  Treasurer  of  town  has  no 
thority  of  the  vote  of  the  citizens  power,  by  virtue  of  his  office,  to 
and  the  orders  were  void.  Lock-  execute  a  promissory  note.  Prank- 
port  V.  Gaylord,  61  111.  276.  lin    Savings    Bank    v.    Framing- 


§2161 


Peomissoky  Notes, 


4581 


based  on  the  fact  that  they  are  negotiable  so  as  to  cut 
off  equities  in  the  hands  of  third  persons,  and  not  that 
they  are  bonds;  and,  inasmuch  as  promissory  notes  are 
usually  negotiable,  the  same  rule  should  apply  to  them, 
when  negotiable.  It  will  be  conceded  that  a  municipality 
has  implied  power  to  give  evidences  of  indebtedness,  if 
it  has  power^  to  incur  the  indebtedness,^''  but  this  does 
not  mean  that  it  has  power  to  execute  negotiable  notes, 
although  it  may  execute  non-negotiable  notes.**  There 
are  decisions,  however,  that  power  conferred  on  a  mu- 
nicipality to  contract  indebtedness  ordinarily  includes, 
as  an  incident  thereto,  the  power  to  execute  a  promis- 


ham  (Mass.  1912),  98  N.  B.  925,; 
Parsons  v.  Monmouth,  70  Me.  262. 

Bond  or  Notes.  Statutes  some- 
times authorize  the  funding  of 
indebtedness  either  by  executing 
a  promissory  note  or  bonds;  and 
if  obligations  issued  for  funding 
purposes  recite  that  they  are 
notes  and  are  more  like  notes  than 
bonds,  the  intention  to  give  notes 
will  be  given  effect,  and  the  pro- 
visions as  to  executing  bonds  be 
held  inappliuable.  Tyler  v.  L. 
L.  Jester  &  Co.,  97  Tex.  344,  78 
S.  W.  1058,  aff'g  74  S.  W.  359. 

Personal  liability  of  officer  ofl 
notes,  see  Citizens'  Sav.  Bank  v. 
Newburyport,  169  Fed.  766,  95  C. 
C.  A.  232. 

Ordinance  need  not  authorize 
execution  of  notes;  order  or  reso- 
lution of  council  is  sufficient. 
Tyler  v.  L.  L.  Jester  &  Co.  (Tex. 
Civ.  App.),  74  S.  W.^  359,  affl'd  97 
Tex.  344,  78  S.  W.  1058. 

Defenses,  as  against  6ona  fide 
holder  of  promissory  notes  of  mu- 
nicipality, see  Citizens'  Sav.  Bank 
V.  Newburyport,  169  Fed.  766,  95 
C.  C.  A.  232. 

Overissue.      That    some   of   th9 


notes  .are  an  overissue  held  no 
defense  as  against  a  hona  fide 
holder.  Citizens'  Sav.  Bank  v. 
Newburyport,  169  Fed.  766,  95  C. 
C.  A.   232. 

Evidence  admissible  in  actions 
on  notes,  see  C!leburne  v.  (Jutta 
Percha  &  Rubber  Mfg.  Co.  (Tex. 
Civ.  App.  1910),  127   S.  W.   1072. 

Federal  courts  not  bound  by 
state  decisions  as  to  rights  of 
iona  fide  holders  of  municipal 
notes.  Citizens'  Sav.  Bank  v. 
Newburyport,  169  Fed.  766,  95  C. 
C.  A.  232. 

35.  Where  a  municipality  is 
especially  authorized  to  borrow 
money,  it  has  the  incidental 
power  to  Issue  proper  evidences 
of  such  loan  to  the  person  mak- 
ing the  loan.  Reed  v.  Cedar 
Rapids,  136  Iowa,  191,  113  N.  W. 
773. 

36.  Non-negotiable  notes  may 
be  issued  by  a  municipality  to 
evidence  indebtedness  for  prop- 
erty which  it  had  the  power  to 
purchase.  Richmond  &  W.  P. 
Land,  Navlg.  and  Imp.  Co.  v.  West 
Point,  94  Va.  668,  27  S.  B,  460, 
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sory  note  to  evidence  such  debt ;  ^'^  and  in  states  where 
the  power  to  incur  indebtedness  or  to  borrow  money  in- 
cludes the  power  to  issue  negotiable  honds^^  the  exist- 
ence of  such  power  undoubtedly  includes  the  power  to 
issue  negotiable  promissory  notes. 

A  fortiori,  if  there  is  no  power  to  incur  particular  in- 
debtedness, there  is  no  power  to  execute  a  note  there- 
fQj._39  Thus,  if  an  election  is  necessary  in  order  to  incur 
indebtedness,  and  a  note  is  given  without  an  election,  the 
note  is  illegal  and  no  recovery  can  be  had  upon  it.*°  So, 
if  the  municipality  has  no  power  to  borrow  money,  a 
promissory  note  given  therefor  is  invalid,  and  no  recov- 
ery can  be  had  for  money  had  and  received,  at  least 
unless  the  money  has  been  used  for  legitimate  corpo- 
rate purposes  authorized  by  law.*^ 

If  promissory  notes  executed  by  a  municipality  are 
required  to  be  approved  by  the  finance  committee  of  the 
council,  such  council  cannot  delegate  to  the  mayor,  as 
one  of  the  members  of  the  committee,  the  power  to  en- 
dorse the  approval  of  the  committee  on  notes,  under  the 
rule  that  official  duties  involving  the  exercise  of  discre- 
tion and  judgment  cannot  be  delegated.*^    And  where  a 

37.  Second  Nat.  Bank  v.  Dan-  If  a  note  has  been  executed  for 
villa,  60  Ind.  504;  Shreveport  t.  an  unauthorized  loan.  It  cannot 
Flournoy,  26  La.  Ann.  709;  Hal-  be  enforced  although  the  money 
stead  V.  New  York  City,  5  Barb,  borrowed  has  in  fact  been  ex- 
(N.  Y.)  218;  Mineral  Wells  v.  pended  for  municipal  purposes. 
Darby  (Tex.  Civ.  App.),  51  S.  W.  Swackhamer  v.  Hackettstown,  37 
351.      Stee    also    Douglass    v.    Vir-  N.   J.   L.   191. 

ginia  City,  5  Nev.  147.  42.    Brown  v.  Newburyport,  209 

Contra,    see   Watson   v.   Huron,  Mass.  259,  95  N.  E.  504.       , 

97  Fed.  449,  38  C.  0.  A.  264.  ^  a  promissory  note,  signed  by 

38.  §  2278,  post.  ^^^   "^^  treasurer,   is   invalid   o^ 

its  face  because  of  failure  to  show 

39.  Cleveland  School-Furniture  j^^  approval  by  the  finance  corn- 
Co.    v.,  Greenville,    146    Ala..  559,      ^.^^^^^    ^    ^^^^.^^^    ^y    ^^^^^^^_ 

ho.  8b  .  ^jjij  ^j^g  treasurer  has  misappro- 

40.  Wadley  v.  Lancaster,  124  priated  the  proceeds  by  embez- 
Ga.  354,  52  S.  B.  335.  zling   them,   no   recovery   can   be 

41.  Luther  v.  Wheeler,  73  S>  had  as  for  money  had  and  re- 
C.  83,  52  S.  E.  874,  4  L.  R.  A.  (N.  ceived.  Brown  v.  Newburyport, 
S.)    746.  !>'0g  Mass.  259.  95  N.  B.  504. 
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note  is  executed  by  officers  of  a  municipal  corporation,  a 
certificate  attached  thereto,  to  show  the  authority  to 
execute  the  note,  is  of  no  effect  where  such  certificate 
is  signed  by  officers  who  have  no  power  or  duty  to  deter- 
mine or  certify  the  statements  made  therein.** 

Charter  power  to  sell  negotiable  paper  does  not  in- 
clude power  to  execute  a  guaranty  of  a  promissory  note.** 

§  2162.     Power  to  issue  bills  to  be  used  as  currency. 

Bills  to  be  used  as  currency  cannot  be  issued  by  mu- 
nicipalities, unless  by  express  authority,  and  are  often 
expressly  forbidden.*' 

§  2163.    Loan  or  investment  of  public  moneys. 

Seldom  have  municipal  corporations  surplus  moneys 
for  loan  or  investment;.  But  where  such  a  condition  of 
affairs  presents  itself,  the  municipality  has  power  to 
loan  or  invest  in  proper  securities,**  unless  it  should  be 


43.  Brown  v.  Newburyport, 
209  Mass.  259,  95  N.  B.  504. 

44.  Carter  v.  Dubuque,  35  Iowa, 
416,  and  see  §  1168  ante,  vol.  3, 
on  contracts  of  suretyship. 

45.  Arhansas.  Lindsay  v.  Rot- 
taken,  32  Ark.  619. 

Georgia.  Cothran  v.  Rome,  77 
Ga.'  582. 

Iowa.  Dlvely  v.  Cedar  Falls, 
21  Iowa,  565.  Compare  Dively 
V.  Cedar  Falls,  27  Iowa,  227. 

Pennsylvania.  Allegheny  City 
V.  McClurkan,  14  Pa.  St.  81. 

United  States.  Thomas  v.  Rich- 
mond, 79  V.  S.  349,  20  L.  Ed.  453; 
McCormlck  v.  Allegheny  City, 
Fed.  Gas.  No.  8,717. 

46.  See  Gibson  v.  Knapp,  47  N. 
Y.  S.  446,  21  Misc.  Rep.  499. 

A  municipal  corporation  may 
invest  its  surplus  funds  in  United 
States  securities.  Foote  v.  Sa- 
lem, 14  Allen  (Mass.)  87. 


Loan  to  highest  bidder.  Wlien 
certain  funds  are  not  demanded 
for  public  use,  a  municipal  corpo- 
ration may  deposit  same  in  such 
bank  or  banks  situated  within  the 
city  which  may  offer,  at  compet- 
itive bidding,  the  highest  rate  of 
interest  therefor.  State  v.  Bow- 
ers, 26  Ohio  Clr.  Ct.  326,  afTd 
without  opinion  in  Bowers  v. 
State,  70  Ohio  St.  423,  72  N.  B. 
1155. 

Statutes  authorizing  loans. 
Hillsborough  &  C.  R.  Co.  v.  Cin- 
cinnati, 5  Ohio  Dec.  122. 

A  municipal  corporatloji  is 
sometimes  authorized  by  statute 
to  Invest  certain  moneys  In  bonds 
or  other  securities.  Spaulding  v. 
Arnold,  6  N.  Y.  S.  336,  53  Hun, 
631. 

Personal  liability  of  officers.  S§ 
539,  540  ante,  vol.  2. 
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forbidden  by  statute.  However,  where  a  statute  pro- 
vided that  towns  could  appropriate  certain  public  mon- 
eys to  public  objects  of  expenditure  and  to  no  other  pur- 
pose, it  was  held  to  be  a  violation  of  the  statute  for  a 
town  to  distribute  such  moneys  among  its  inhabitants, 
receiving  therefor  their  individual  notes.*'''  So  while  a 
municipal  corporation  may  loan  its  accumulated  sinking 
fund,  it  is  not  empowered  to  loan  funds  raised  for  special 
purposes.*®  On  the  other  hand,  the  borrower  of  funds 
from  a  municipality  is  estopped  to  deny  the  power  of 
the  municipality  to  loan  the  money,  when  sued  to  collect 
the  monev  loaned.*' 


47.  SlmmonSi  v.  Hanover,  23 
Pick.   (Mass.)   188. 

48.  Bonham  v.  Taylor,  81  Tex. 
59,  16  S.  W.  555. 

49.  Adelphi  v.  Swinhart,  3 
Ohio  Dec.  551;  Scheussler  v.  Ma- 
son (Tex.  Civ.  App.),  28  S.  W.  42. 

Borrower  estopped  to  deny 
power    of    municipality    to     loan. 

In  Fergus  Falls  v.  Fergus  Falls 
Hotel  Co.,  80  Minn.  165,  83  N.  W. 
54,  50  L.  R.  A.  170,  81  Am.  St.  Rep. 
249,  one  Bell  executed  a  note, 
secured  by  mortgage,  to  a  bank, 
for  $10,000.  The  amount  of  the 
consideration  ($10,000)  was  paid 
to  Bell  for  certain  city  officers 
out  of  the  funds  of  the  city  as  a 
loan  to  him,  and  the  bank  issued 
to  the  city  a  declaration  of  trust 
that  it  held  the  note  and  mort- 
gage for  the  use  of  the  city,  and 
afterwards  assigned  the  mortgage 
to  the  city.  A  statute  provided 
that  "No  money  shall  be. paid  out 
of  the  city  treasury,  except  for 
principal  or  interest  on  bonds, 
unless  such  payments  shall  be 
authorized  by  a  vote  of  the  city 
council,  and  then  shall  be  drawn 
out  only  upon  orders  signed  by 


the  mayor  and  countersigned  by 
the  city  cerk,  which  orders  shall 
specify  the  purpose  for  which 
they  were  drawn  out,  and  the 
fund  out  of  which  they  are  pay- 
able and  the  name  of  the  person 
in  whose  favor  they  may  be 
drawn,  and  may  be  made  payable 
to  the  order  of  such  person."  The 
order  upon  which  the  money  in 
question  was  paid  out  was  as  fol- 
lows: 

"Fergus  Falls,  Minn. 
Sept.  23,  1890. 

Please  pay  to  C.  D.  Wright  ten 
thousand  dollars  out  of  the '  per- 
manent fund  belonging  to  the  city 
of  Fergus  Falls. 

E.  Shaver,  Acting  Mayor, 

Wm.  HoefEling,  Clerk'  pro  tern. 
To  F.  J.  Evans,  City  Treasurer. 

$10,000." 

It  was  conceded  that  the  city 
had  no  power,  under  the  above 
act  to  make  the  loan,  and  that 
money  paid  under  such  an  order 
was  also  in  violation  of  law,  but 
the  court  says:  "It  is  urged  that 
the  city  having  no  power  to  make 
the  loan  cannot  evoke  the  powers 
of  the  courts  in  collecting  It.  The 
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Where  funds  are  loaned,  interest  cannot  be  recovered 
unless  there  was  an  agreement  between  the  parties  to 
pay  interest,^'^  but  the  parties  may  agree  on  any  rate  of 


city  certainly  had  no  authority 
to  leJan  the  money.  The  act  was 
not  within  its  charter  powers;  but 
It  does  not  follow  that  the  city 
cannot  recover  it.  It  is  true  that 
the  doctrine  of  ultra  vires  is,  and 
ought  to  be,  rigidly  enforced  in 
favor  of  a  municipal  corporation 
in  order  to  protect  Its  taxpayers 
fiom  being  plundered  by  the  un- 
lawful acts  of  its  officers.  But 
when,  as  in  this  case,  a  municipal 
corporation  is  seeking  to  have 
restored  to  its  treasury  money 
taken  therefrom  under  color  of  an 
ultra  vires  contract,  it  does  not 
lie  In  the  mouth  of  a  beneficiary 
of  the  wrongful  act,  or  of  its  as- 
signee with  notice,  to  say  that  a 
lien  securing  the  payment  or  re- 
turn of  the  money  is  void  because 
the  money  was  obtained  by  vir- 
tue of  a  void  contract;  otherwise, 
the  wrong  doer  would  be  per- 
mitted to  take  advantage  of  his 
own  wrong  to  the  injury  of  inno- 
cent tax  payers.  There  can  be 
no  auestion  about  the  city's  power 
to  collect  from  Bell  if  he  were 
alive  and  solvent  under  the  deci- 
sion in  Chaska  v  Hedmaji,  53 
Minn.  525,  55  N.  W^.  737,  aad  there 
is  no  distinction  in  principle  be- 
tween that  case  and  this.  That 
decision  rests  upon  the  theory 
that  the  contract  upon  the  part  of 
the  city  by  which  it  paid  $500  for 
the  estabishment  of  a  shoe  fac- 
tory was  void  being  beyond  its 
powers.  The  corporation  as  such 
had  no  power  to  make  it,  and  its 
officers^ had  no  power  to  bind  it. 


The  money  having  been  paid  with- 
out authority.  Its  payment  was 
not  a  corporate  act,  and  the  cor- 
poration could  recover  the  money. 
*  *  •  The  general  rule  that  the 
law  leaves  the  parties  to  an  11- 
lega-l"  transaction  where  it  finds 
them  has  no  application  to  the 
city  as  such.  The  officers  of  the 
city  are  not  the  city.  The  city 
cannot  be  bound  by  the  unlawful 
acts  of  its  officers  in  paying  out 
money.  And,  if  the  city  can  re- 
cover the  money  from  those  who 
received  it,  why  may  it  not  fore- 
close the  mortgage,  it  being  Im- 
possible to  secure  the  money  or 
any  part  of  it,  in  any  other  way? 
The  city  is  only  recovering  what 
it  can  of  the  funds  illegally  taken 
from  its  treasury.  *  *  *"  Citing 
the  following  cases,  where  it  has 
been  held  that  money  may  be  re- 
covered by  the  city  under  such 
circumstances.  Deering  &  Co.  v. 
Peterson,  75  Minn.  118,  77  N.  W. 
568;  Union  National  Bank  v. 
Matthews,  98  U.  S.  621,  25  L. 
Ed.  188;.  Buffalo  v.  Baloom,  134 
N.  Y.  532,  32  N.  B.  7;  Hay  v.  Alex- 
andria &  W.  R.  Co.,  20  Fed.  Rep. 
15.  One  judge  dissents  In  the 
above  case  In  a  very  logical 
opinion. 

50.  Where  a  statute  required 
that  interest  should  be  paid  to  a 
municipal  corporation  on  moneys 
deposited  In  a  bank,  it  was  held 
that  no  interest  could  be  col- 
lected, in  the  absence  of  an  agree- 
ment to  pay  interest  prior  to  the 
enactment  of  the  statute.     Proof 
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interest  which  could  be  agreed  upon  by  individuals. 


d,      POWEE  TO  INCUE  INDEBTEDNESS  AND  MAKE  EXPENDITUBES. 

§  2164.     General  rules. 

The  indebtedness  of  municipalities,  in  this  country, 
while  not  so  great  per  capita  as  in  many  European  cit- 
ies where  municipal  ownership  is  adopted,®*  amoimts  to 
an  immense  sum  in  the  larger  cities.^* 

In  many  municipalities,  some  years  ago,  a  factor  which 
contributed  largely  to  the  growth  of  American  municipal 
debts  was  the  aid  given  to  railway  enterprises.  Many 
municipalities  so  burdened  themselves  with  debt,  to  aid 
the  construction  of  railways  through  their  limits  that  for 
many  years  they  were  obliged  to  forego  the  most  essen- 
tial public  improvements.  At  present,  indebtedness  of 
this  character,  except  in  a  very  few  states,  is  never 
created."* 

Municipal  indebtedness  consists  either  of  funded  debts 
or  floating  debts.  The  term  "funded  debts"  includes  all 
municipal  indebtedness  evidenced  by  bonds  payable  at 

tliat  other  depository  banks  paid  stipulate  for  the  reservation  and 

Interest  on   moneys   deppsited  in  payment  of  interest.     New   York 

like    manner   with    them   had    no  City  v.  National  Broadway  Bank, 

tendency  to  prove  defendant  un-  126  N.  Y.  665,  27  N.  E.  555,  afTg 

der    obligation    to    pay    interest.  10  N.  Y.  S.  555. 

N«w    York    V.    Tradesmen's    Na-  51.     The     restrictions     are     no 

tlonaJ   Bank,   11   N.   Y.   S.    95,    56  greater  on  municipal  corporaftons 

Hun,  649,  affi'd  in  129  N.  Y.  643,  with  regard  to  the  amount  of  In- 

29  N.  E.  1031;    New  York  v.  Na-  terest  received  upon  funds  loaned 

tional  Broadway  Bank,  126  N.  Y.  by   them   than    upon    individuals. 

665,  27  N.  E.  555.  It  is  held  that  they  may  charge 

A  statute  providing  for  the  de-  any    rate    agreed    upon.      North 

posit  in  banks  of  funds  belonging  Gwillimbury  v.  Moore,  15  TT.  C.  C. 

to    a    municipal    corporation    Te>-  P.  445. 

quired  such  banks  to  pay  propor-  52.     §§  1778,  1806  ante,  vol.  4. 

tionately  the  rent  of  the  office  of  53.    B tended       indebtedness, 

the  chamberlain  and  the  salary  of  amount  of  in  some  cities,  §  2262, 

his  clerks  and  deputy,  but  made  post. 

no    mention    as    to   the    interest.  54'.    §  2263  post. 
Held,  that  the  chamberlain  could 
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a  time  beyond  the  current  fiscal  year  of  their  issue,  with 
periodical  payment  of  interest,  and  where  provision  is 
made  for  payment  by  future  taxation.^^  Other  indebt- 
edness is  termed  floating  indebtedness. 

The  power  to  incur  indebtedness  is  a  legislative  one 
and  may  be  delegated  by  the  legislature  to  municipal  cor- 
porations.^* But  delegated  corporate  powers  relating  to 
the  incurring  of  indebtedness  and  the  like  must  be  strictly 
construed.^''  And  the  legislature  has  no  power  to  com- 
pel a  municipality  to  incur  a  debt  for  a  purely  local  pur- 
pose.^* So  the  power  of  a  municipality  to  incur  indebt- 
edness is  usually  restricted,  by  constitutional  provisions 
or  statutes  limiting  the  amount  of  municipal  indebted- 
ness.^^ So  a  provision  that  acts  for  the  incorporation 
of  cities  and  towns  shall  restrict  their  powers  of  bor- 
rowing money  and  contracting  debts  is  contained  in  the 
constitution  of  some  states.®** 


55.  People  v.  Carpenter,  52  N. 
Y.  S.  781,  31  App.  Div.  603. 

56.  Seward  County  v.  Aetna 
Life  Ins.  Co.,  90  Fed.  222,  32  C. 
C.  A.  585. 

Statutes  or  charter  provisions 
sometimes  forbid  the  Incurring 
of  Indebtedness  by  a  municipality 
without  the  consent  of  the  legis- 
lature. Young  V.  Henderson,  76 
N.  C.  420. 

Implied  power.  If  the  legisla- 
ture fixes  the  limit  of  financial  ac- 
tion by  municipalities,  it  will  be 
presumed  to  authorize  all  reason- 
able and  proper  expenditures 
within  such  limits.  Torrent  v. 
Muskegon,  47  Mich.  115,  10  N.  W. 
132,  41  Am.  Rep.  715. 

Appropriations  cannot  be  made 
for  a  purpose  not  authorized  by 
the  charter  of  the  municipality. 
Crofut  V.  Danbury,  65  Conn.  294, 
32  Atl.  365. 

What  law  governs.    If  there  Is 


a  conflict  between  the  general 
laws  and  the  special  charter  of 
the  city  as  to  the  incurring  of  In- 
debtedness the  latter  governs. 
Boise  City  National  Bank  v.  Boise 
City,  15  Idaho,  792,  100  Pac.  93. 
Power  to  acquire  property,  see 
§  1105  write,  vol.  3.  ' 

57.  Re  Sims,  40  Fla.  432,  25  So. 
280;  Bogart  v.  Lamotte,  79  Mloh. 
294,  44'  N.  W.  612. 

58.  People  v.  McBride,  234  111. 
146,  84  N.  E.  865,  and  see  §  234 
ante,  vol.  1. 

59.  Chap.  41,  post. 

60.  Straw  v.  Harris,  54  Ore. 
424,  103  Pac.  777  (holding  that 
constitutional  provision  did  not 
apply  to  ports  because  neither 
towns  nor  cities) ;  Murphy  v. 
Salem,  49  Ore.  54,  87  Pac.  532 
(holding  that  particular  statute 
did  not  violate  such  constitutional 
provision) ;  Kadderly  v.  Portland, 
44  Ore.  118,  74  Pac.  710,  75  Pac 
222. 


4588 


Municipal  Cokpoeations. 


§2164 


The  authority  of  a  municipality  to  incur  indebtedness 
or  expend  moneys  for  certain  purposes  may  result  from 
an  express  delegation  of  'power, ^"^  or  from  the  grant  to 
the  municipality  of  other  express  powers  which  cannot 
be  exercised  except  by  the  incurring  of  indebtedness  or 
the  expenditure  of  ];noney,^^  or,  it  seems,  from  municipal 
necessity.®*  Express  power  to  purchase  generally  in- 
cludes power  to  incur  indebtedness  in  making  such  pur- 


61.  See  Du  Toit  v.  Belview,  94 
Minn.  128,  102  N.  W.  216,  holding 
statute  not  too  indefinite. 

Limitation  of  indebtedness  not 
a  conferring  of  power  to  incur 
debt. 

But  a  constitutional  provision 
that  no  municipality  shall  con- 
tract any  debt  except  for  the 
necessary  expenses  thereof,-  unless 
by  a  vote  of  a  majority  of  the 
qualified  voters  therein,  is  merely 
a  limitation  upon  the  power  of  the 
municipality  to  contract  debts  ex- 
cept for  necessary  expenses,  and 
does  not  confer  upon  them  the 
right  to  contract  debts  ad  libitum, 
independent  of  the  supervisory 
'power  and  control  of  the  legisla- 
ture. Wharton  v.  Greensboro,  146 
N.  C.  356,  59  S.  E.  1043. 

62.  If  the  contracting  of  par- 
ticular indebtedness  is  not  for- 
bidden by  statute  or  charter,  a 
municipality  has  the  implied 
power  to  incur  indebtedness  when- 
ever necessary  to  carry  out  any 
power  conferred  upon  the  mu- 
nicipality. Hoffman  v.  Pawnee 
County  Com'rs,  3  Okla.  325,  41 
Pac.  566. 

Implied  power  to  incur  indebt- 
edness. A  municipality  cannot 
Incur  indehtedness  unless  ex- 
pressly given  the  power  to  do  so 
or  unless  authority  therefor  is 
Becessarily   or  rationally  Implied 


from  powers  expressly  granted  to 
the  municipality,  or  is  essential 
to  the  objects  for  which  it  was 
created.  Wilson  v.  Shreveport,  29 
La.  Ann.  673. 

Contra.  The  fact  that  it  is  the 
duty  of  a  municipality  to  erect 
certain  buildings  does  not  neces- 
sarily show  authority  to  raise 
money  therefor.  Leavenworth  v. 
Norton,  1  Kan.  432. 

63.  Legislative  authority  is  not 
necessary  to  empower  a  munici- 
pality to  contract  a  debt  for  a 
municipal  building  which  is  a 
recognized  municipal  necessity. 
Hightower  v.  Raleigh,  150  N.  C. 
569,  65  S.  E.  279,  citing  McQulllin, 
Mun.  Ord.,  §  511. 

HQwever,  debts  cannot  be  in- 
curred for  unnecessary  expenses 
without  authority  from  the  legis- 
lature. Thrift  V.  Elizabeth  City, 
122  N.  C.  31,  30  S.  E.  349,  44  L.  R. 
A.  427.  But  the  fact  that  a  cer- 
tain indebtedness  consumes  a  very 
large  part  of  the  revenue  of  the 
municipality  does  not  mate  It 
unreasonable.  Oconto  City  Water- 
Supply  Co.  V.  Oconto,  105  Wis. 
76,  80  N.  W.  1113. 

Power  to  compromise  disputed 
claim,  see  §  367  ante,  vol.  1;  Ch. 
48  post. 

Power  to  submit  controversy  to 
arbitration,  see  f  367  ante,  vol.  1. 

Cb.  48,  post. 
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chase,  i.  e.,  power  to  purchase  on  credit.®*  In  fact,  the 
same  rules  are  applicable  as  those  relating  to  the  power 
of  municipalities  to  make  contracts,  and  laid  down  in  a 
preceding  volume.®'  A  municipality  may  incur  indebt- 
edness notwithstanding  it  has  no  power  to  levy  a  tax 
sufficient  to  pay  the  debt.®®  If  the  creation  of  indebted- 
ness is  expressly  authorized  for  certain  enumerated  pur- 
poses, debts  cannot  be  created  for  other  purposes.®'^ 

The  power  of  a  municipality  to  make  contracts,®®  in- 
cluding contracts  for  legal  services,^^  and  contracts  be- 
tween a  municipality  and  its  offtcers,''°  have  been  con- 
sidered at  length  in  a  preceding  chapter. 

Usage.  Unlawful  expenditures  of  money  by  a  munici- 
pality cannot  be  rendered  valid  by  long  continued  usage.'^* 

§  2165.     Must  be  for  public  municipal  purpose. 

All  expenditures  of  public  money  by  municipalities 
and  indebtedness  created  by  them,  must  be  for  a  public 
and  corporate  purpose,  as  distinguished  from  a  private 
purpose,''^^  at  least  unless  the  powers  of  the  particular 

64.  Richmond  v.  McGirr,  78  66.  Slocum  v.  North  Platte,  192 
Ind.  192;   Ketchum  v.  Buffalo,  21      Fed.  252,  263. 

Barb.   (N.  Y.)    294,  aff'd  in  14  N.  67.    La  Fayette  v.  Cox,  5  Ind.  38. 

Y.  356.  68.     §§  1167-1172  ante,  vol.  3. 

Statutory  authority  to  purchase         69.     §§  1173-1176  ante,  vol.  3. 
realty  includes  power  to  purchase  70.     §  1252  ante,  vol.  3. 

the  property  on  credit.    Richmond         71.     Hood    v.    Lynn,    1    Allen 

V.  McGirr,  78  Ind.  192.  (Mass.)   103. 

Power     to     purchase     includes         §§  369,  370  ante,  vol.  1. 
power   to    incur   an    indebtedness  72.    Wheelwright  v.  Boston,  188 

for    the    purchase    money,    unless  Mass.  521,  74  N.  E.  937;   Webster 

the  power  is  so  restricted  that  it  v.    Hopewell,    19    Pa.    Super.    Ct. 

cannot  be  exercised   except  when  549;    James  v.    Seattle,   22   Wash. 

sufficient   funds    are   on   hand    to  654,   62  Pac.  84,  79  Am.   St.  Rep. 

pay  for  the  property.  People  v.  957;  The  Liberty  Bell,  23  Fed.  843. 
Brennan,  39  Barb.  (N.  Y.)  522.  A    municipality    has    no    power 

Authority    to    maintain    public  to  expend  money  for  other  than 

schools   includes  power  to  buy  a  purely  public  purposes,  since  any 

school  house  on  credit.     Allen  v.  other  principle  is  a  taking  of  pri- 

La  Fayette,  89  Ala.  641,  8  So.  30,  vate  property  through  the  medium 

9  L.  R.  A.  497.  ,  of  a  public  oiBcial,  for  a  private 

65.  §  1617  ante,  vol.  3.  use,  which  is  contrary,  to   funda- 
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nmnicipality  in  regard  thereto  have  been  enlarged  by 
the  legislature,  which  is  itself  limited  in  its  power  to 
authorize  expenditures  or  indebtedness  for  other  than 
public  purposes.''*  This  includes  indebtedness  created 
by  thfe  issuance  of  bonds.  So  taxes  levied  by  a  munici- 
pality must  be  for  a  public  purpose.  And  in  determin- 
ing what  is  a  public  purpose,  it  is  not  material  whether 
the  question  arises  in  connection  with  (1)  expending 
moneys  on  hand,  (2)  creation  of  floating  indebtedness, 
(3)  creation  of  bonded  indebtedness,  or  (4)  levy  of  taxes. 
However,  the  decisions  in  this  connection  relating  to  the 
creation  of  bonded  indebtedness  and  the  levy  of  taxes 
are  considered  in  subsequent  chapters  which  should  be 
consulted.'^'* 
I  A  fortiori,  a  municipality  has  no  power,  unless  ex- 
pressly conferred  by  constitutional  provision  or  statute, 
to  donate  municipal  moneys  for  private  uses  to  any  in- 
dividual or  company.''®     And  in  several  of  the  states. 


mental  conceptions  of  good  gov- 
ernment. Wheelook  t.  Lowell, 
196  Mass.  220,  81  N.  E.  977. 

73.  Post,  this  section. 

74.  §  2280,  post,  as  to  bonds. 
§  2372,  post,  as  to  taxes.  . 

75.  Chicago  v.  Pittsburgh,  C. 
C.  ft  St.  L.  R.  Co.,  244  111.  220, 
91  N.  E.  422;  McManus  T.  Petos- 
key,  164  Mich.  390,  129  N.  W.  681. 

§  363  ante,  vol.  1. 
■  Donations.  Where  a  donation 
is  tendered  to  a  municipalitF  In 
aid  of  some  municipal  purpose 
for  which  it  is  authorized  to  ex- 
pend money,  on  condition  that  the 
municipality  itself  makes  a  con- 
tribution in  aid  of  the  purpose  of 
the  donor,  it  may  perform  such 
condition,  provided  the  lawful 
right  existed  to  make  the  expendi- 
ture had  no  donation  been  made. 
Maxcy  v.  Oshkosh,  144  Wis.  238, 
128  N.  W.  899,  1138. 


Requiring  payment,  by  city  of 
water  rentals  to  trustees  for  the 
bond  holders  of  a  water  plant  Is 
not  a  loaning  of  credit  by  the  city 
or  becoming  security  for  any  per- 
son. Brady  v.  Bayonne,  57  N.  J. 
L.  379,  30  Atl.  968. 

Statutes  authorizing  city  treas- 
urers to  retain  a  certain  portion 
of  the  interest  on  taxes  is  not  un- 
constitutional as  a  donation  of 
public  money  for  private  use. 
Chicago  V.  Wolf,  221  111.  130,  77 
N.  B.  414. 

Payment  of  money  forfeited. 
A  municipality  has  no  power  to 
order  the  payment  to  a  contractor 
of  money  which  he  has  forfeited 
to  the  city  because  of  his  failure 
to  perform  his  contract.  Naylor 
V.  McColloch,  54  Ore.  305,  103  Pac. 
68. 

Payment  of  additional  com- 
pensation.    But  it  has  been  held 
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constitutional  provisions  exist,  ditfering  more  or  less 
in  phraseology,  but  in  effect  prohibiting  the  giving  of 
any  money  or  property  by  a  municipality,  or  the  loaning 
of  its  money  or  credit  to  or  in  aid  of  any  individual,  as- 
sociation or  corporation.'^" 

Furthermore,  the  fact  that  a  municipality  is  expressly 
authorized  to  expend  a  certain  sum  without  specification 
as  to  the  purpose  of  the  expenditure  does  not  authorize 
it  to  expend  funds  for  other  than  a  public  purpose.''' 
However,  if  the  primary  object  is  to  subserve  a  pub- 
lic municipal  purpose,  it  is  immaterial  that,  incident- 
ally, private  ends  may  be  advanced.'^®     Moreover,  the 


that  a  sub-contractor  may  be  paid . 
additional  compensation.  Friend 
V.  Gilbert,  108  Mass.  408,  holding 
that  the  fact  that'  the  municipality 
was  under  no  legal  obligation  to 
pay  does  not  make  it  a  gift  with- 
out equivalent. 

Employing  sexton  to  take 
charge  of  cemetery,  where  ceme- 
tery did  not  belong  to  the  city,  is 
Invalid  as  giving  to  an  individual, 
association  or  corporation  money 
or  credit  in  aid  of  its  own  affairs. 
HoUey  v.  Mt.  Vernon,  126  N.  Y.  S. 
460,  141  App.  Dlv.  823. 

Lighting   streets   not  dedicated. 

The  constitutional  provision 
that  no  village  shall  lend  its  aid 
to  any  individual  or  Incur  in- 
debtedness except  for  village  pur- 
poses is  not  violated  by  the  ac- 
tion of  a  village  In  caring  for  and 
lighting  streets  which  have  not 
been  dedicated,  and  the  dedica- 
tion of  which  could  not  be  ac- 
cepted by  the  village  because  nar- 
rower than  provided  for  by  stat- 
ute, since  the  mere  fact  that  the 
road  may  be  a  private  one  does 
not  make  their  care  and  main- 
tenance a  private  gratuity.    Smith 


V.  Smythe,  116  N.  Y.  S.  1071,  132 
App.  Dlv.  71. 

Release  by  a  municipality  to  a 
private  company  from  liability 
for  damages  to  the  municipality, 
in  consideration  of  certain  acts  of 
the  company,  is  not  a  donation, 
but  is  within  the  power  of  the 
municipality.  Chicago  v.  Pitts- 
burgh, etc.  Co.,  244  111.  220,  91  N. 
E.  422.  "     .  , 

"Donation"  may  be  based  on  a 
consideration.  Goodhue  v.  Beloit, 
21  Wis.   636,  649. 

76.  §  2171  post. 

77.  Castner  v.  Minneapolis,  92 
Minn.  84,  99  N.  W.  361. 

78.  "If  the  primary  object  of  a 
public  expenditure  is  to  subserve 
a  public  munlcipa>l  purpose,  the 
expenditure  is  legal  notwithstand- 
ing it  also  Involves  as  an  incident 
an  expense  which,  standing 
alone,  would  not  be  lawful.  But 
if  the  primary  object  is  to  pro- 
mote some  private  end,  the  ex- 
penditure is  illegal  even  though 
It  may  Incidentally  serve  some 
public  purpose.  It  is  proper  in 
constructing  buildings  to  make 
suitable  provision  for  prospective 
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public  purposes  for  which  cities  may  incur  liabilities 
are  not  restricted  to  those  for  which  precedent  can  be 
found,  but  the  test  is  whether  the  work  is  required  for 
the  general  good  of  all  the  inhabitants  of  the  city.'^*' 

Further  than  already  stated,  what  is  a  public  munici- 
pal purpose  is  not  susceptible  of  precise  definition.^"  In 
New  York,  the  state  constitution  provides  that  no  county, 
city,  town  or  village  shall  be  allowed  to  incur  any  in- 
debtedness except  for  county,  city,  town  or  village  pur- 
poses.^^  « 


wants.  Proceedings  in  raising 
and  expending  money  within  the 
limits  of  the  corporate  powers  in 
these  particulars  will  not  be  col- 
laterally impeached  and  held  void 
because  in  the  opinion  of  9,  court 
and  jury  a  less  sum  would  have 
answered  the  immediate  necessi- 
ties of  the  corporation  or  the 
money  might  have  been  more 
judiciously  and  economically  ex- 
pended." Beach  on  Pubic  Cor- 
porations, vol.  1,  §  646.  Brooks 
V.  Brooklyn,  146  la.  136,  124  N. 
W.  868. 

79.  Sun  Printing  &  Publishing 
Ass'n  V.  New  York,  40  N.  T.  S. 
607,  8  App.  Div.  230,  75  N.  Y.  St. 
Rep.  1,  affi'd  in  152  N.  Y.  257,  46 
N.  E.  499,  37  L.  R.  A.  788. 

80.  Expending  money  in  inves- 
tigations. May  incur  indebted- 
ness to  ascertain  whether  a  ship 
canal  between  the  municipality 
and  a  certain  lake  Is  practicable 
and  would  be  a  benefit  to  the 
municipality.  Commonwealth  v. 
Pittsburg,  183  Pa.  St.  202,  207,  38 
Atl.  628,  63  Am.  St.  Rep.  752. 

Cost  of  engraving  scrip.  A  mu- 
nicipal corporation  cannot  use  its 
funds  for  having  scrip'  engraved 
to  be  put   in   circulation  to  take 


the  place  to  an  extent  of  money. 
Cheeney  v.  Brookfield,  60  Mo.  53. 

The  power  to  pay  newspaper 
"reporters  their  contingent  ex- 
penses not' having  been  expressly 
or  by  necessary  implication 
granted  a  municipal  corporation, 
a  resolution  of  its  council  to  pay 
the  same  is  ultra  vires,  null  and 
void.  Tremblay  v.  Montreal,,  28 
Quebec  Super.  Ct.  411. 

81.  "A  viilage  purpose,  within 
the  meaning  of  the  constitution, 
must  be  for  a  public  use;  that  is, 
it  must  be  for  the  benefit  and 
advantage  of  all  the  public  and  in 
which  all  have  a  right  to  share." 
Chapman  v.  New  York,  168  N.  Y. 
80,  87,  61  N.  E.  108,  56  L.  R.  A. 
846,  85  Am.  St  Rep.  661. 

"Undoubtedly  the  well-being 
and  prosperity  of  every  individual 
member  of  the  community  is  of 
interest  to  the  whole  community, 
for  the  community  is  but  the  ag- 
gregation of  its  individual  mem- 
bers. But  the  political  corpora- 
tion that  represents  the  com- 
munity, such  as  a  city  or  village, 
represents  only  the  corporate  or 
governmental  aspect  of  the  com- 
munity. Thus,  while  the  legisla- 
ture, except  as  restrained  by  con- 
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§  2166.     Same — power  of  legislature. 

The  legislature,  unless  forbidden  by  the  constitution, 
may  authorize  a  municipality  to  make  expenditures  for 
public  purposes  not  strictly  of  a  municipal  character,  but 
from  which  the  public  will  receive  some  direct  advan- 
tage, or  where  the  money  is  to  be  spent  in  promoting 
the  welfare  of  society  or  in  paying  claims  founded  upon 
natural  justice  and  equity,  or  in  discharging  the  obliga- 
tions of  charity  and  humanity.®^  Thus,  the  legislature, 
may  authorize  a  city  to  appropriate  money  in  aid  of  a 
textile  school, ^^  or  authorize  a  city  to  contract  with  a 
charitable  organization  for  the  management  of  a  hos- 
pital to  provide  medical  aid  for  those  financially  unable 
to  pay  therefor.**  And  statutes  authorizing  municipali- 
ties to  donate  money  to  secure  the  location  of  state  in- 


Btitutional  provisions,  has  plenary 
power  over  municipal  corpora- 
tions. Its  power  over  tlie  indi- 
vidual citizen  of  the  corporation 
Is  limited  to  the  regulation  of 
such  subjects  as  fall  within  the 
exercise  of  the  police  power. 
There  Is,,  therefore,  a  clear  dis- 
tinction between  what  may  be 
termed  'public  Interests'  in  the 
broadest  sense  of  that  term  and 
the  corporate  interest  of  the  mu- 
nicipality, ana  it  is  a  corporate  or 
governmental  purpose  atone  (not 
merely  a  proprietary  one)  which 
is  a  city  or  village  purpose  within 
the  meaning  of  the  constitution." 
Smith  V.  Smythe,  197  N.  Y.  457,  90 
N.  E.  1121,  1123,  35  L.  R.  A.  (N. 
S.)   524. 

Paying  expenses  of  prosecu- 
tions against  municipal  officers. 
Statute  authorizing  city  officials 
to  recover  reasonable  counsel  fees 
and  expenses  incurred  in  defend- 
ing themselves  successfully 
against  prosecutions  relating  to 
5  McQ.  18 


their  ofiicial  duties,  is  unconstitu- 
tional, as  authorizing  a  city  to 
Incur  indebtedness  for  other  than 
"city  purposes."  Re  Jensen,  59 
N.  Y.  S.  653,  28  Misc.  Rep.  378, 
aff'd  in  60  N.  Y.  S.  933,  44  App. 
Dlv.  509. 

Construction  of  Brooklyn  Bridge 
over  the  East  River  to  connect 
the  cities  of  New  York  and 
Brooklyn  was  held  to  be  a  "city 
purpose."  People  t.  Kelly,  76  N. 
Y.  475. 

82.  State  v.  Tappan,  29  Wis. 
664,  9  Am.  Rep.  622. 

Free  library.  When  authorized 
by  legislative  act,  a  municipal 
corporation  may  donate  money  to 
maintain  a  free  library.  Hunt  t. 
Palmerston,  5  Ont.  U  Rep.  76. 

83.  Hanscom  v.  Lowell,  165 
Mass.  419,  43  N.  B.  196. 

84.  Zanesville  v.  Orossland,  8 
Ohio  Cir.  Ct  R.  652,  4  O.  C.  D. 
363. 
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stitutions  within  tlieir  limits  are  constitutional^^  So 
statutory  provisions  AvMcli  authorize  the  payment  of 
,  equitable  hut  invalid  claims  have  been  held  not  uncon- 
stitutional as  the  incurring  of  indebtedness  for  other 
than  a  mimicipal  purpose,  where  the  reason  of  the  inva- 
lidity of  the  claim  is  merely^ failure  to  follow  statutory 
requirements,  as  where  work  was  done  and  materials 
furnished  in  constructing  a  city  water  supply  system.*® 
However,  it  has  often  been  held  that  even  the  legisla- 
ture cannot  authorize  the  issuance  of  bonds  or  the  levy 
of  taxes  for  a  purely  private  purpose.*'^ 

A  statutory  provision  prohibiting  the  state  from  lend- 
ing its  credit  to  works  of  internal  improvement  does  not 
prevent  the  legislature  from  authorizing  municipalities 
to  lend  their  credit  for  such  purposes.** 

The  question  of  pensions  for  officers  and  employees  of 
municipalities,  already  noticed  at  some  length,*'  is  gen- 
erally decided  in  favor  of  the  power  to  grant  pensions. 
But  statutes  pensioning  school-teachers  who  had  retired 
as  teachers  before  the  establishment  of  a  pension  system 
have  been  held  unconstitutional,*"  as  have  statittes  for 
the  relief  of  tax  collectors  who  had  lost  moneys  col- 
lected by  them  through  the  failure  of  a  bank.®^ 

85.  Livingston  County  v.  Dar-  nually  set  apart  a  sum  for  the  re- 
lington,  101  U.  S.  407,  416,  25  L.  lief  of  disabled  firemen,  without 
Ed.   1015,  reform   school.  restricting    the    benefit    to    those 

86.  People  ex  rel.  v.  Prender-  who  have  performed  service  in 
gast,  128  N.  Y.  S.  1082,  1086,  144  the  particular  municipality.  Tay- 
App.  Div.  308,  distinguishing  Call-  lor  v.  Mott,  123  Cal.  497,  56  Pac. 
fornia     cases     which     refuse     to  256. 

rcognize  any  distinction  between  90.     Mahon  v.  Board  of  Edu'^a- 

a  mere  gratuity  and  the  payment  tion  of  New  York  City,  171  N.  Y. 

of  a  claim  resting  upon  a  moral  2(-3,  63  N.  E.  1107,  89  Am.  St.  Rep. 

obligation  but  without  enforcible  810,  aff'g  74  N.  Y.  S.  172,  68  App. 

legal  basis.  Div.  154. 

87.  §§    2277-2280,   2372,    post.  91.     Mercer  v.  Floyd,  53  N.  Y. 

88.  Clark  v.  Janesville,  10  Wis.  S.  433,  24  Misc.  Rep.  164. 

136.  Right    to    indemnify    municipal 

89.  §  511  ante,  vol.  2.  officers    who   have   Incurred   loss. 
Pensions.     The  legislature  can-      See  §  514  ante,  vol.  2. 

not  require  municipalities  to  aji- 
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§  2167.    Same — illustrations  of  what  are  and  what  are 
not  public  purposes.  ^ 

Among  the  public  municipal  purposes  for  whicli  it  has 
been  held  that  money  may  be  expended  or  indebtedness 
incurred  are  the  following :  *^  purchase  of  property  nec^ 
essary  for  municipal  uses ;  *^  establishment  of  public 
schools  (although  not  an  essential  municipal  function, 
but  which  may  be  made  so  by  statute) ;  **  erection  of  mu- 
nicipal buildings  for  public  use  (notwithstanding  parts 
thereof  are  for  other  than  municipal  purposes),®^  iuclud- 


92.  "The  borrowing  of  money 
for  the  purpose  of  acquiring  sites 
for  docks,  wharfs,  and  other  pub- 
lic structures  is  clearly  a  munici- 
pal purpose,  as  well  as  a  public 
purpose,  and  any  suggestion  as 
to  the  use  which  may  or  might  be 
made  of  such  properties  after 
their  acquisition  would  not  affect  ■ 
the  validity  of  the  bonds  Issued 
to  raise  the  money  for  their  ac- 
quisition or  construction."  Paine 
V.  SeatUe  (Wash.  1912),  127  Pac. 
580. 

"The  mere  fact  that  the  statute 
permits  a  leasing  for  limited 
periods  of  property  so  municipally 
acquired  and  owned  is  not  legally 
objectionable.  Perhaps,  if  the 
sole  purpose  of  acquiring  the 
property  was  to  lease  it  to  an  in- 
dividual or  corporation  for  private 
use,  its  acquisition  and  lease 
would  be  In  violation  of  the  con- 
stitutional provision  cited.  But 
when  the  purpose  is  to  establish 
pubic  wharfs  or  docks,  and  the 
lease  is  for  a  limited  time,  with 
power  reserved  to  regulate  wharf- 
age charges,  as  it  is  in  this  in- 
stance, it  cannot  be  said  to  be  the 
acquisition  of  the  property,  for  a 
private  purpcrse,  nor  the  giving  of 


money  or  property,  nor  the  loan- 
ing of  the  credit  of  the  munici- 
pality, to  an  indivi-dual  or  cor- 
poration." Paine  v.  Seattle 
(Wash.  1912),  127  Pac.  580. 

93.  I  1105  ante,  vol.  3. 

94.  East  Tennessee  University 
v.  Knoxville,  6  Baxt.  (Tenn.)  166, 
172;  White  v.  Decatur,  119  Ala. 
476,  482,  23  So.  999. 

Contribution  of  funds  to  aid  In 
construction  of  public  school 
building  provided  for  in  part  by 
a  gift  creating  a  trust  in  per- 
petiiity,  is  proper.  Maxcy  v.  Osh- 
kosh,  144  Wis.  238,  128  N.  W. 
899,  1138. 

However,  a  municipal  corpora- 
tion authorized  merely  to  issue 
bonds  for  the  purpose  of  purchas- 
ing sites,  erecting  school  build- 
ings, and  furnishing  the  same, 
cannot  furnish  the  same  out  of  its 
general        revenue.  Cleveland 

School  Furn.  Co.  v.  Greenville, 
146  Ala.  559,  41  So.  862. 

95.  Power  to  acquire,  erect  or 
repair  buildings,  see  §  1116  ante, 
vol.  3;  §  1816  ante,  vol.  4;  Spauld- 
ing  V.  Lowell,  23  Pick.  (Mass.)  71. 

Court  house.  A  municipality, 
where  authorized  by  the  legisla- 
ture, may  bear  the  entire  expense 
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ing  town  halls  in  New  England ; '"  erection  of  a  soldiers ' 
and  sailors'  memorial  arch,  as  an  expression  of  patriot- 


of  building  a  county  court  house. 
Callam  v.  Saglna-w,  50  Mich.  7,  14 
N.  W.  677. 

Opera  house.  "We  are  abid- 
ingly satisfied  that  the  building, 
as  planned,  is  not  such  a  one  as 
the  town  had  authority  to  build. 
It  is  in  fact  an  opera  house  with 
all  the  necessary  equipment  for 
suoh  a  building.  .  The  town  offices 
and  the  place  for  the  fire  depart- 
ment were  mere  incidents  to  the 
building.  However  desirable  It 
may  be  for  rural  towns  to  have  a 
large  assembly  hall  or  opera 
house.  It  is  not  within  the  power 
of  the  town  council  to  build  it. 
The  officials  are  not  ordinarily 
selected  to  manage  theaters  or 
opera  houses,  and  in  view  of  the 
fact  that  when  so  managed  the 
town  becomes  responsible  for 
their  care  and  safety,  and  is  lia- 
ble to  any  one  injured  by  or 
through  the  neglect  of  any  of  the 
officials  or  employees  of  the  city, 
it  is  a  burden  which  should  not 
be  assumed.  There  was  no  need 
for  such  a  building  for  municipal 
purposes,  and  it  is  but  a  thin  dis- 
guise to  cover  a  purpose  not  au- 
thorized by  law.  The  burdens  of 
taxation  are  heavy  enough  with- 
out entering  upon  any  such  hazar- 
dous enterprises  as  are>-here  pro- 
posed. Our  form  of  city  govern- 
ment is  representative  in  charac- 
ter and  is  in  no  sense  like  the 
New  England  town  meeting. 
Where  that  system  of  govern- 
ment obtains  a  large  assembly 
hall  is  no  doubt  necessary;  but 
there    Is    no    occasion    for    one 


where  all  our  elections  are  by 
ballot.  The  room  provided  in  this 
building  was  large  enough  for  a 
county  courthouse,  and  we  find 
nothing  in  the  statutes  which  will 
justify  such  a  building.  More- 
over, we  are  satisfied  that  the  real 
intent  was  to  avoid  the  statutes 
to  which  we  have  referred,  and 
it  is  our  duty  to  prevent  any  such 
evasions."  Brooks  v.  Brooklyn, 
146  la.  136,  124  N.  W.  868. 

96.  "If  the  dominating  motive 
for  the  erection  of  the  hall  is  a 
strictly  public  use,  then  the  ex- 
penditure for  it  is  legal,  although 
incidentally  it  may  be  devoted  oc- 
casionally to  uses  which  are  not 
public.  If,  however,  the  project 
of  the  defendant  city  is  merely 
colorable,  masking  under  the  pre- 
text of  a  public  purpose,  a  general 
design  to  enter  into  the  private 
business  of  maintaining  a  public 
hall  for  gain,  or  devoting  it 
mainly  to  any  other  than  its  pub- 
lic use  as  a  gathering  place  for 
citizens  generally,  sudh  an  at- 
tempt would  be  a  perversion  of 
power  and  a  nullity  and  no  public 
funds  could  be  appropriated  for 
It."  Wheelock  v.  Lowell,  196 
'  Mass.  220,  81  N.  E.  977. 

Town  halls.  A  cammodious 
and  convenient  hall  in  which 
citizens  are  to  exercise  their  right 
of  assembling  and  of  considering 
and  discussing  public  affairs  is  an 
object  for  which  a  municipality 
may  legally  expend  money. 
Wheelock  v.  Lowell,  196  Mass. 
220,  81  N.  E.  977. 
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ism  and  to  beautify  a  public  place ;  ®'^  building  or  owner- 
ship of  a  bridge  connecting  one  city  with  another ;  *® 
payments  for  water  and  light ;  ^®  furnishing  of  water 
for  sprinkling  streets ;  ^  preservation  of  public  health, 
although  it  is  in  performance  of  a  duty  imposed  upon 
the  owners  of  private  property ;  ^  protection  of  munici- 
pal property  exposed  to  damage  by  fire;  ^  enforcement 
of  the  liquor  law;*  maintenance  of  a  police  force -j^  pro- 
fessional services  rendered  in  connection  with  a  contro- 
versy in  which  the  municipality  is  financially  interested ;  * 


97.  Parsons  v.  Van  Wyck,  67 
N.  Y.  S."  1054,  56,  App.  Div.  329. 

98.  People  v.   Kelly,   76   N.   Y. 

475,  and  §  410  ante,  vol.  1. 
Contra.     Henderson    v.    Coving- 
ton, 12  Bush  (Ky.)   312. 

99.  White  V.  Decatur,  119  Ala. 

476,  23  So.  999. 

See  §  1816  ante,  vol.  4. 

Municipal  ownership  of  water- 
works and  light  plants,  §§  1782, 
1783  ant«,  vol.  4. 

1.  Winchester  v.  Winchester 
Waterworks  Co.,  149  Ky.  177,  148 
S.  W.  1.  See  also  McAllen  v. 
Hamblin,  129  la.  329,  105  N.  W. 
593,  5  Lu  R.  A.   (N.  S.)  434. 

2.  Balch  V.  Utica,  59  N.  Y.  S. 
513,  42  App.  Div.  562;  ard  in  168 
N.  Y.  651,  61  N.  E.  1127. 

Protection  of  heaitli  as  legiti- 
mate expense,  see  also  §  362  ante, 
vol.   1. 

See  §  899  et  seq.  mite,  vol.  3. 

3.  Van  Sicklen  v.  Burlington, 
27  Vt.  70. 

Power  to  orgainize  a  fire  depart- 
ment includes  authority  to  incur 
indebtedness  for  a  fire  engine. 
Desmond  v.  Jefferson,  19  Fed.  483. 

Generally,  power  to  purcliase 
fire  apparatus  is  an  implied  one. 
(Birmingham  v.  Rumsey,  63  Ala. 
352.     See  also  Burrton  v.  Harvey 


County  Sav.  Bank,  28  Kan.  390; 
Stewart  v.  Kansas  Town  Co.,  50 
Kan.  553,  32  Pac.  121;  Stewart  v. 
Schoonmaker,  50  Kan.  573,  32  Pac. 
913;  Allen  v.  Taunton,  19  Pick. 
(Mass.)  485.  And  see  §  1109  ante, 
vol.  3.),  except  perhaps  where  the 
debts  which  may  be  created  by 
municipalities  are  expressly 
enumerated  and  such  indebted- 
ness is  not  included.  (Hudson  v. 
Marietta,  64  Ga.  286). 

4.  Dunn  v.  Framingham,  132 
Mass.  436. 

See  §  396  awte,  vol.  1. 
Public  ownership  of  dispensar- 
ies, §  1814  ante,  vol.  4. 

5.  State  ex  rel.  v.  Mason,  153 
Mo.  23,  54  S.  W.  524;  §  181  ante, 
vol.  1. 

Chap.  45  post,  this  volume. 

6.  Bloomlngton  v.  Lillard,  39 
111.  App.  616,  and  §  1176  unte, 
vol.  3. 

It  is  proper  to  expend  moneys 
in  a  legal  defense  of  a  criminal 
prosecution  of  a  saloon  keeper 
for  selling  liquors  without  a  state 
license,  where  the  question  in- 
volved was  whether  the  munici- 
pality itself  had  the  sole  and  ex- 
clusive power  to  grant  licenses 
to  sell  liquors.  Cheesebrew  v. 
Point  Pleasant   (W.  Va.  1912),  76 
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development  of  natural  resources  for  maniifacturing 
purposes,  since  this  is  regarded  as  promoting  "the  gen- 
eral prosperity  and  welfare  of  the  mnnicipality."^ 

On  the  other  hand,  the  following  expenditures  or  in- 
debtedness have  been  held  unauthorized :  *  expenditures 


S.  B.  424,  where  Justice  Robinson 
Bays:  "It  Is  insisted  that  since 
the  Harden  Case  was  not  a  suit 
directly  against  the  town,  the 
municipal  officers  had  no  author- 
ity to  expend  money  in  regard  to 
the  case.  It  is  certainly  true  that 
the  town  could  expend  no  money 
in  defense  of  Harden — a  private 
individual.  But  the  town  cared 
nothing  for  Harden  individually. 
It  did  care  'however  for  a  legal 
question  affecting  its  corporate 
rights  that  was  forever  to  be  set- 
tled by  the  highest  court  of  the 
State  in  the  case  pending  against 
him.  Indeed,  as  we  have  shown, 
thiat  question  pertained  directly 
to  the  town's  affairs.  True,  a  de- 
cision of  the  question  against  the 
town,  in  the  Harden  Case,  would 
not  directly  bind  the  town;  but  as 
a  high  and  final  judicial  pre- 
cedent the  adverse  decision  would 
most  effectually  deny  the  power 
of  the.  town  exclusively  to  con- 
trol the  licensing  of  the  sale  of 
liquors.  A  final  decision  in  the 
Harden  Case  meant  that  the  town 
could  or  could  not  further  exer- 
cise a  power  and  maintain  a 
policy.  It  meant  that  if  Harden 
was  convicted  no  one  would  there- 
after dare  sell  liquors  under  li- 
cense solely  by  the  tpwn.  It  cer- 
tainly meant  an  annihilation  of  a 
municipal  policy  of  revenue  and 
control  which  in  the  judgment  of 
the  town  authorities  was  impor- 
tant to  the  welfare  of  the  munici- 


pality. Decision  in  the  Harden 
Case  would  practically  be  as 
effectual. as  would  a  direct  injunc- 
tion against  the  town  itself,  for- 
bidding the  granting  of  liquor 
licenses.  If  the  question  was 
finally  settled  against  the  town  in 
the  Harden  Case,  a  judicial  prec- 
edent would  be  established  that 
would  at  once  cut  off  licensed 
liquor  business  in  the  munici- 
pality. It  would  at  least  leave  the 
control  of  the  question  of  license 
or  no  license  in  the  hands  of  out- 
side authority,  which  at  the  time 
was  opposed  to  the  policy  of  the 
town  in  that  regard,  and  which 
at  any  time  might  not  be  mind- 
ful of  such  policy  as  the  cor- 
porate authorities  deemed  good." 

But  a  municipal  corporation 
cannot,  of  course,  employ  an  at- 
torney to  question  the  validity  of 
its  own  charter.  Daniel  v.  Mem- 
phis,   11    Humph.    (Tenn.)    582. 

Nor  can  it  appropriate  money 
in  the  defense  of  contested  elec-  . 
tions,  a  matter  in  which  the  cor- 
poration has  no  interest.    Peck  v. 
Spencer,  26  Fla.  23,  7  So.  642. 

§§  1173-1176  ante,  vol.  3. 

7.  Hackett  v.  Ottawa,  99  U.  S. 
86,  94,  25  L.  Ed.  363. 

8.  Costs  of  investigations  by 
mayor.  The  common  council  can- 
not confer  on  the  mayor  tiie 
power  to  make  extensive  investi- 
gations in  regard  to  street  rail- 
way question  and  to  recommend 
action    to    the     common     council. 
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for  celebrations  and  entertainments ;  ®  fire  department 
parade  held  outside  the  village  limits;  i"  defense  against 
an  invading  enemy;  ^'  campaign  expenses  to  secure  the 
location  of  the  state  capitol ;  ^*  lobbying  to  obtain  an  in- 
crease of  municipal  powers  so  as  to  authorize  the  mu- 
nicipality to  build  a  bridge  over  a  river ;  ^*  building  to 
be  used  as  a  Grand  Army  post ;  ^*  payment  of  the  pre- 
miums on  the  official  bonds  of  any  of  its  officers ;  ^'^  com- 
pensating persons  employed  to  procure  the  passage  of  an 
unconstitutional  statuteNj  ^'  operation  of  a  free  ferry  out- 
side corporate  limits,  although  for  the  purpose  of  pro- 
moting its  business  interests ; "  employment  of  an  ex- 
pert accountant  to  examine  the  books  and  the  accounts 
of  the  treasurer,  where  the  necessity  therefor  is  not 
shown.^* 


where  the  purpose  of  the  Investi- 
gation Is  merely  to  assist  the 
chief  executive  to  perform  hla 
duty.  Attorney  General  ex  rel  v. 
Wayne  Circuit  Judge,  157  Mich. 
615,  122  N.  W.  260. 

Expense  of  procuring  passage 
of  charter.  Cannot  appropriate 
money  to  pay  expenses  of  Indi- 
viduals Incurred  prior  to  the  cor- 
porate existence  of  the  munici- 
pality In  procuring  the  passage  of 
Its  charter.  Frost  v.  Belmont,  6 
Allen   (Massu)   152. 

Attorney  fees.  Cannot  appro- 
priate money  to  pay  for  the  serv- 
ices of  attorneys  where  they  were 
not  employed  by  the  common 
council.  Roberts  v.  New  York 
City,  5  Abb.  Pr.  (N.  Y.)  41,  and 
see  §§  1173-1176  ante,  vol.  3. 

No  implied  power  to  employ 
private  detectives  to  investigate 
and  report  concerning  violations 
of  ordinances.  Flannagan  v.  Bux- 
ton, 145  Wis.  81,  129  N.  W.  642, 
citing  McQulllin,  Mun.  Ord.,  S  53 
et  seq. 


9.  5  364  ante,  vol.  1. 

Must  be  express  le'glslatlve  di- 
rection. Re  Kenmore,  110  N.  Y. 
S.  1008. 

10.  Re  Kenmore,  110  N.  Y.  S. 
1008. 

11.  Stetson  v.  Kempton,  13 
Mass.  272,  7  Am.  Deo.  145. 

See  §  365  mte,  vol.  1. 

12.  Shannon  v.  Huron,  9  SI.  D. 
356,  69  N.  W.  598. 

Expenditures  to  obtain  or  op- 
pose legislation  as  authorized, 
see  §,  366  ante,  vol.  1. 

13.  Henderson  v.  Covington, 
14  Bush  (Ky.)  312. 

14.  Kingman  v.  Brockton,  153 
Mass.  255,  26  N.  B.  998,  11  L.  R. 
A.  123. 

15.  Re  Kenmore,  110  N.  Y.  S. 
1008. 

16.  Mead  v.  Acton,  139  Mass. 
341,  1  N.  B.  413. 

17.  Jacksonport  v.  Watson,  33 
Ark.  704. 

18.  Re  Kenmore,  110  N.  Y.  S. 
1008. 
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The  power  of  a  municipality  to  offer  rewards  for  tlie 
apprehension  and  conviction  of  offenders  against  munic- 
ipal or  state  laws  has  been  treated  in  a  preceding 
volume,^*  as  has  the  power  of  municipalities  to  reim- 
burse the  officers  for  losses  incurred  in  the  discharge 
of  official  duty.2» 

The  fact  that  the  indebtedness  is  to  be  incurred  in 
conection  with  municipal  improvements  outside  the  terri- 
torial limits  is  immaterial.  Thus,  indebtedness  may  be 
incurred  in  the  purchase  of  lands  or  the  making  of  im- 
provements outside  the  territorial  limits  of  the  munici- 
pality, where  it  is  for  the  common  benefit  and  enjoyment 
of  all  the  citizens  of  the  municipality,^^  and  this  includes 
the  purchase  of  land  outside  a  city  for  parks.^^- 

It  has  already  been  stated  that  a  municipality  may 
incur  indebtedness  where  it  owns  and  operates  a  plant 
in  supplying  water  to  its  inhabitants  and  also  for  light- 
ing the  municipality,  where  duly  authorized,^^  and  that 
a  municipality  may  be  authorized  to  conduct  liquor  dis- 
pensaries^* but  that  a  municipality  cannot,  even  under 
legislative  authority,  engage  in  private  business,  such 
as  the  biaying  and  selling  of  fuel  and  the  like.*^ 

19.  §  391  ante,  vol.  1.  debted  beyond  the   constitutional 

20.  §  514  ante,  vol.  2.  limit  cannot  use  its  revenue,  de- 
Power   to    employ    attorney    to      rived  from  any  source,  to  acquire 

defend  officers,  §  1176  write,  vol.  3.  an  electric  light  plant  or  the  likiS 

Municipality      cannot      expend  to    supply   itself   and    its    inhabi- 

money  for  the  expenses  incurred  tants  with  light,  while  it  has  at 

in  the  illness  of  one  of  its  officers  hand  a  valuable  source  of  supply 

caused  by  his  acts  in  the  perform-  which  is  sufficient  to  meet  all  re- 

ance  of  his  public  duties.  Heslep  quirements,  notwithstanding  stat- 

V.  Sacramento,  2   Cal.   580.  utory  provisions   authorizing   mu- 

21.  People  V.   Kelly,   76   N.   Y.  nicipalities  to  conduct  their  affairs 
475.  on    a   cash    basis   and    pay  "rea- 

See  §  1824  ante,  vol.  4.  sonable  and  necessary  current  ex- 

22.  Re  New  York  City,   99  N.      penses"  out  of  current  revenues. 
Y.  569,  2  N.  E.  642.  Palmer  v.  Helena,   40  Mont.   498, 

Power  to    purchase    real    prop-  107    Pac.    512,    following    Helena 

erty  beyond  corporate  limits,  see  Waterworks    Co.    v.    Helena,    31 

§  1108  ante,  vol.  3.  Mont.  243,  78  Pac.  220. 

23.  §  1781  ante,  vol.  4.  24.     §  1814,  (mte,  vol.  4. 
But  a  municipality  which  Is  In-          25.     i  1809  ante,  vol.  4. 


§§  2168,  2169      MoEAL  Claims  :  Donations.  4601 

§  2168.     Same — moral  claims. 

While  payment  of  claims  which  are  neither  legal  nor 
equitable  is  an  expenditure  for  other  than  public  pur- 
poses,^^  yet  the  payment  by  municipal  corporations  of 
claims  founded  in  justice  and  supported  by  a  moral  obli- 
gation only  does  not  conflict  with  constitutional  provi- 
sions forbiding  the  making  of  gifts.^''  •  However,  it  has 
been  held,  that  if  a  claim  against  a  municipality  is  barred 
by  limitations,  payment  of  it  amounts  to  a  gift.^*  •  And 
in  California  it  is  held  that  the  legislature  cannot  direct 
municipalities  to  pay  money  to  an  individual  for  which 
there  is  no  legal  and  enforcible  claim.^* 

§  2169.  Same — illustrations  as  to  donations  upheld  or 
held  invalid. 
It  has  been  held  that  donations  cannot  be  made  to  a 
mere  private  institution  not  under  the  control  of  the 
municipality;*"  that  appropriations  to  charitable  associ- 
ations, where  without  consideration,  cannot  be  made;*^ 

26.  Rockefeller  v.    Taylor,    74  29.     Conlln    v.    San    Francisco, 
N.  Y.  S.  812,  69  App.  Div.  176.            114  Cal.  404,  *46  Pao.  279,  33  L.  R. 

27.  People  ex  rel.  v.   Prender-      A.  752. 

gast,  202  N.  Y.  188,  95  N.  E.  715.  30.  Hitchcocls;  v.  St.  Louis,  49 
The  discharge  of  a  recognized  Mo.  484,  donation  to  orphan  asy- 
moral  obligation  assumed  for  lum  and  widow's  home,  set  out  in 
services  rendered,  by  payment  note  to  §  363  ante,  p.  803,  vol.  1. 
thereof,  has  been  held  repeatedly  31.  State  v.  New  Orleans,  50 
not  to  constitute  a  donation  of  La.  Ann.  880,  24  So.  666. 
public  funds.  Morris  &  E.  R.  Co.  Contra.  A  hospital  associa- 
V.  Newark,  76  N.  J.  L.  555,  70  Atl.  tion  organized  for  charitable  ob- 
194,  holding  that  payment  of  jects  is  not  such  a  "corporation 
sums  by  city  to  railroad  com-  or  association"  as  a  municipality 
pany  for  elevation  of  railroad  is  forbidden  to  become  stock- 
tracks  was  not  illegal  as  a  gift.  holders  in  or  loan  their  credit  to. 
Moral  obligations,  although  not  Zanesvllle  v.  Crawford,  -4  O.  C.  D. 
legal  obligations,  may  be  coin-  363,  8  Ohio  Cir.  Ct.  R.  62. 
pensated.  Justice  v.  Philadelphia,  Aid  to  charitable  institutions. 
37  Pa.  Super.  Ct.  267,  following  In  some  Jurisdictions,  the  consti- 
Bailey  v.  Philadelphia,  167  Pa.  St.  tution  provides  that  the  legisla- 
569,  31  Atl.  925.  ture  may  authorize  payments   by 

28.  Trowbridge  v.  Schmidt,  82  municipalities  to  charitable  instl- 
Mlss.  475,  34  So.  84'.  tutioas   wholly  or    partly    under 
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that  if  the  constitution  forbids  gratuities,  the  municipal- 
ity cannot  appropriate  money  to  aid  the  building  of  a 
county  courthouse  therein.^^  So  a  municipality  cannot 
grant  bounties  to  soldiers ;  *^  reimburse  drafted  men ;  ^* 
nor  reimburse  a  defeated  candidate  for  a  public  oflSce  for 
expenses  incurred  in  conducing  an  election  contest,*' 
or  for  successfully  contesting  proceedings^  for  removal 
from  office  or  for  malfeasance  in  office.*'  So  a  munic- 
ipality has  no  right  to  pay  damages  resulting  from  a 
change  of  grade  in  a  street,  to  one  acquiring  abutting 
property  after  the  change,  where  there  is  no  legal  lia- 
bility nor  moral  obligation  to  do  so.*'^ 

On  the  other  hand,  municipal  appropriations  to  a  fire- 
men's relief  association  have  been  held  proper,**  and 


private  control.  People  v.  Brook- 
lyn, 152  N.  Y.  399,  46  N.  K  852, 
afE'g  42  N.  Y.  S.  657,  11  App.  Div. 
114.  See  aso  People  v.  Fltoh,  154' 
N.  Y.  14,  47  N.  E.  983,  38  L.  R.  A. 
691. 

32.  Russell  v.  Tate,  52  Ark. 
641,  13  S.  W.  130,  7  L.  R.  A.  180, 
20  Am.  St.  Rep.  193. 

Power  to  erect  county  buildings. 
Where  a  statute  authorizes  cities 
to  donate  money  or  bonds  in  aid 
of  "public  improvements  or  pub- 
lic works,"  it  does  not  include  the 
location  of  the  county  seat  with- 
in a  city  and  the  erection  of  the 
necessary  county  buildings.  But 
it  has  been  held  that  a  municipial 
corporation  would  receive  such 
special  benefit  from  the  location 
of  the  county  seat  therein  as 
would  Justify  the  legislature  in 
authorizing  it  to  bear  the  e:xpense 
of  the  building.  Schneck  v. 
Jeffersonvile,  152  Ind.  204,  52  N. 
E.  212. 

33.  i  365  ante,  vol.  1. 
Cannot    indemnify    Individuals 

who  have  advanced  money  to  pay 


bounties  to  volunteers.     Cover  v. 
Baytown,  12  Minn.  124. 

34.  Newburgh  Sav.  Bank  v. 
Woodbury,  72  N.  Y.  SI.  222,  64  App. 
Div.  305,  affd  in  173  N.  Y.  65,  65 
N.  E.  858. 

Statutes  authorizing  municipali- 
ties to  refund  money  expended  in 
furnishing  substitutes,  by  men 
drafted  during  the  Civil  War,  are 
unconstitutional.  Bush  v.  Orange 
County,  42  N.  Y.  S.  417,  10  App. 
Div.  542,  affg  35  N.  Y.  S.  167,  13 
Misc.  Rep.  707,  and  affd  in  159  N. 
Y.  212,  53  N.  E.  1121,  45  L,.  R.  A. 
556,  70  Am.  St  Rep.  538. 

35.  Castner  v.  Minneapolis,  92 
Minn.  84,  99  N.  W.  361. 

36.  Re  Fallon,  59  N.  Y.  S.  849, 
28  Misc.  Rep.   748. 

37.  People  v.  Phillips,  85  N.  Y. 
S.  200,  88  App.  Div.  560. 

i  2166  ante. 

38.  The  appropriation  by  a  mu- 
nicipal corporation  of  funds  re- 
ceived from  the  state  from  a  tax 
on  foreign  insurance  companies, 
to  a  firemen's  relief  association, 
was  'held  legal -and  proper.    Coni. 
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a  municipality  may  appropriate  money  to  a  corporation 
to  create  a  fund  to  pension  police  officers,  since  this  is  a 
strictly  municipal  use.^®  So  a  municipality  may  pension 
policemen,  where  injured,  or  after  a  certain  period  of 
service.*"  So  aid  to  a  college,*^  and  appropriations  for 
incorporated  homes  for  friendless  women  *"  or  for  in- 
'dustrial  expositions,*^  or  to  secure  the -location  near  the 
city  of  a  state  reform  school  to  which  it  may  send  its 
youthful  offenders,**  have  been  held  proper.  Sending 
the  Liberty  Bell  to  an  exposition  has  been  held  a  proper 
expenditure,*"  as  has  the  repaying  property  owners  for 
pipe  laid  with  the  understanding  that  the  municipality 
would  refund  the  costs.** 


ex  rel.  V.  Barker,  211  Pa.  St.  610, 
614,   61  Atl.  253. 

Remission  of  back  water  rates 
of  veteran  volunteer  filremen  as- 
sociation held  not  the  bestowal 
of  a  charity  but  the  recognition 
and  discharge  of  a  public  obliga- 
tion. People  ex  rel.  v.  Metz,  104 
N.  T.  S.  1115,  120  App.  Div.   565. 

39.  Commonwealth  v.  Walton, 
182  Pa.  St.  373,  38  Atl.  790,  61  Am. 
St.  Rep.   712. 

§§  511,  512  ante,  vol.  2. 

40.  State  ex  rel.  v.  Ziegenheln, 
144  Mo.  283,  45  S.  W.  1099,  66  Am. 
St  Rep.  420. 

Chap,  45  post,  this  volume. 

41.  Normal  College  held  not  a 
corporation  to  which  the  munici- 
pality was  forbidden  by  its  con- 
stitution to  loan  its  credit.  Ex- 
penditure of  money  by  a  munici- 
pality to  establish  and  maintain 
a  state  normal  college  within  its 
limits,  notwithstanding  the  col- 
lege is  a  state  institution,  and  its 
property  will  be  owned  and  con- 
trolled by  the  state,  is  for  a 
strictly  municipal  purpose  be- 
cause of  the  local  benefits  which  • 
will  accrue  to  the  municipality  on 


account  of  the  location  of  the 
school  in  its  limits.  Turner  v. 
Hattlesburg  (Miss.  1910),  53  So. 
681. 

May  appropriate  money  in  aid 
of  a  university  on  condition  of  its 
location  within  its  limits.  East 
Tennessee  University  v.  Knox- 
ville,  6  Baxt.   (Tenn.),  166. 

in  ililnols,  however,  it  is  held 
that  there  is  no  power  to  mafce 
donations  to  colleges.  Fulton "  v. 
Northern  Illinois  College,  158  111. 
333,  42  N.  B.  138,  aff'g  56  111.  App. 
372. 

42.  Indianapolis  v.  Indian- 
apolis Home  for  Friendless 
Women,  50  Ind.  215,  220. 

43.  Minneapolis  v.  Janney,  86 
Minn.  Ill,  90  N.  W.  312. 

Power  of  municipality  to  donate 
property  for  exposition,  see  § 
1146,  note  63  mite,  vol.  3. 

44.  Board  of  Trustees  of 
House  of  Reform  v.  Lexington, 
112  Ky.  171,  182,  65  S.  W.  350,  23 
Ky.  L.  Rep.  1470. 

45.  Morton  v.  Philadelphia,  4 
Pa.  Dlst.  Rep.  523. 

46.  State  ex  rel.  v.  St  Louis, 
169  Mo.  31,  68  S.  W.  900. 
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In  some  jurisdictions,  the  constitution  provides  that 
the  general  assembly  shall  have  no  power  to  release, 
extinguish  or  authorize  the  releasing  or  extinguishing 
in  whole  or  in  part  of  the  indebtedness  or  liability  of 
any  corporation  or  individual  to  any  municipality.*'' 

§  2170.  Same — aid  to  private  corporations  or  associa- 
tions. 
Unless  the  power  so  to  do  has  been  expressly  delegated 
by  the  legislature,  a  municipality  has  no  power  to 
donate  money,  issue  bonds,  subscribe  to  the  stock,  or 
otherwise  aid  a  private  corporation,*^  and  this  is  so  not- 
withstanding the  municipality  may  be  incidentally  bene- 
fited by  the  location  of  .the  coppany  in  the  municipality 
or  otherwise.  This  includes  aid  to  railroad  companies 
proposing  to  build  to  or  through  the  municipality ;  *®  sub- 
scription to  stock  in  a  navigation  company;.^"  aid  to 
steamship  lines ;  ^^  aid  to  manufacturing  plants ;  ^^  aid 


47.  Louisville  Home  Tel.  Co. 
V.  Louisville,  130  Ky.  611,  113  S. 
W.  855,  holding  that  a  city  ordi- 
nance modifying  the  terms  of  a 
telephone  franchise  in  order  to 
secure  more  efEective  service  in 
competition  with  the  grantee  of 
another  franchise  was  not  invalid 
as  releasing  an  indebtedness  or 
liability  to  the  municipality;  but 
as  to  this  point  there  is  a  dis- 
senting opinion  by  Justice  Carroll 
which  was  concurred  in  by  Jus- 
tices Hobson  and  Nunn. 

See  §  185  ante,  vol.  1. 

48.  Central  Branch  V.  P.  R. 
Co.  v.  Smith,  23  Kan.  745,  393  to 
395  <wife,  vol.  1. 

Aid  to  colleges,  §  2169,  ante. 

49.  §  393,  note  19  ante,  vol.  1. 

Has  no  implied  power  to  be- 
come a  surety,  indorser  or  guar- 
antor of  a  railroad  company. 
Lynchburg   &   R.   St.   Ry.    Co.   v. 


Dameron,    95    Va.    545,    28    S.    B. 
951. 

Pledge  of  funds.  A  munici- 
pality has  no  power  to  pledge 
public  funds  in  exoneration  of  the 
liability  of  a  railroad  company  to 
a  certain  person  because  of  the 
company's  failure  to  observe  a 
right  to  which  the  individual 
might  be  entitled.  American 
Malleables  Co.  v.  Bloomfleld,  82 
N.  J.  L.  79,  81  Atl.  500. 

50.  Low  V.  Marysville,  5  Cal. 
214. 

51.  Pennsylvania  R.  Co.  v. 
Philadelphia,   47   Pa.   St.  189. 

52.  A  municipality  has  no  au- 
thority to  donate  a  sum  to  a  com- 
pany on  condition  that  it  maintain 
a  factory  there  for  a-  specified 
period.  Collier  Shovel  &  Stamp- 
ing Co.  V.  Washington,  38  Ind. 
App.  370,  76  N.  E.  122. 

Municipal  aid  to  manufacturing 
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to  a  private  water  company ;  ^^  or  aid  to  a  fraternal 
association  in  consideration  of  locating  the  chief  office 
in  the  city.^* 

On  the  other  hand,  unless  forbidden  by  the  state  con- 
stitution,^^  the  legislaUire  may  authorize  subscriptions 
to  stock,  or  donations,  to  aid  railroad  companies  intend- 
ing to  build  to  or  through  the  municipality,^*'  and  this  is 


establishments.  Authority  to  pur- 
chase stock  in  a  manufacturing 
company  Is  not  inherent  nor  de- 
rived from  the  ordinary  power  of 
taxation^  Cook  v.  Sumner  Spin- 
ning &  Mfg.  Co.,  1  Sneed  (Tenn.) 
698. 

Where  a  city  awn's  its  light 
plant,  it  cannot  agree  to  furnish 
light  to  certain  corporations  at 
a  lower  rate  than  it  is  furnished 
to  citizens*  in  order  to  encourage 
manufacturers.  Dalzell,  Gilmore 
&  Leighton  Co.  v.  Findlay,  5  Ohio 
Cir.  Ct.  R.  435,  3  O.  C.  D.  214. 

53.  Scott  V.  LaPorte,  162  Ind. 
34,  68  N.  E.  278,  69  N.  E.  675; 
Memphis  v.  Memphis  Water  Co., 
8   Baxt.    (Tenn.)    587. 

Unless  expressly  authorized,  a 
municipal  corporation  cannot  take 
Btock  in  a  water  company.  Voss 
V.  Waterloo  Water  Co.,  163  Ind. 
69,  71  N.  E.  208,  66  L.  R.  A.  95, 
106  Am.  St.  Rep.  201. 

54'.  Park  v.  Modern  Woodmen 
of  America,  181  111.  214,  54  N.  E. 
932. 

55  State  ex  rel.  v.  Greene 
County,  54  Mo.  540;  Clarke  v. 
Rochester,  24  Barb.  (N.  Y.)  446; 
Pine  Grove  Tp.  v.  Talcott,  86  U. 
S.  666,  22  L.  Ed.  227;  Woodward 
V,  Calhoun  County,  Fed.  Cas.  No. 
18,002. 

56.  §  393  ante,  vol.  1,  and  see 
Garden  City  G.  &  N.  R,  Co.  v.  Na^ 


tion,  82  Kan.  345,  108  Pac.  102, 
following  Leavenworth  Co.  v.  Mil- 
ler, 7  Kan.  479,  12  Am.  Rep.  425. 

Railroad  aid  statutes  constitu- 
tional. Statutes  authorizing  mu- 
nicipalities to  subscribe  to  the 
stock  of  railroads  haVe  generally 
been  held  constitutional.  Stock- 
ton &  V.  R.  Co.  v.  Stockton,  41* 
Cal.  147;  Robinson  v.  Bidwell,  22 
Cal.  379;  Thompson  v.  Peru,  29 
Ind.,  305,  and  see  §  393  ante,  vol.  1. 

Contra.  Chamberlain  v.  Burling- 
ton, 19  la.  395;  Thomas  v.  Port 
Huron,  27  Mich.  320. 

So  statutory  authority  to  issue 
bonds  in  aid  of  railroads  "to  any 
amount"  is  not  unconstitutional 
because  of  a  constitutional  pro- 
vision limiting  the  indebtedness 
of  the  municipality,  since  the 
statute  will  be  construed  as  limit- 
ing the  Indebtedness  by  such  rail- 
road aid  so  as  not  to  exceed,  to- 
gether with  the  other  indebted- 
ness of  the  municipality,  the  con- 
stitutional limit.  Germanla  Sav. 
Bank  v.  Darlington,  50  S.  C.  337, 
27   S.  E.  846. 

Repeal  of  statutes,  see  Little 
River  Tp.  v.  Reno  County,  65  Kan. 
9,  68  Pac.  1105,  and  §  395,  p.  876 
ante,  vol.  1. 

Construction  of  statutes.  Stat- 
ute authorizing  municipalities  to 
subscribe  to  capital  stock  of  a 
railroad  company  held  not  to  ru- 
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so  even  where  the  railroad  lies  wholly  in  another  state, 
where  it  starts  at  the  city  making  the  subscriptions;^'' 
but  the  legislature  cannot,  it  seems,  authorize  aid  to 
other  kinds  of  companies,"*  the  reason  for  the  distinction 


tborize  subscription  to  a  certain 
division  of  the  road.  McWhorter 
V.  People,  65  111.  290. 

Railroad  through  city  Is  a  road 
"to"  the  city,  within  a  charter  au- 
thorizing subscription  to  stock  in 
roads  "to  said  city."  Aurora  t. 
West,  9  Ind.  74';  Evansville,  I.  & 
C.  Straight  Line  R.  Co.  v.  Evans- 
ville, 15  Ind.  a95. 

A  statute  empowering  directors 
of  a  specified  railroad  company 
to  r«ceive  subscriptions  fi'om  mu- 
nicipalities does  not  authorize  the 
latter  to  make  subscriptions. 
Pitzman  v.  EYeeburg,   92  111.  111. 

If  a  company  is  organized  both 
to  build  a  railroad  and  also  to 
conduct  a  private  enterprise,  a 
municipality  may  aid  the  con- 
struction of  the  railroad  alone. 
McKenzie  v.  Wooley,  39  La.  Ann. 
944,  3  So.  128. 

Statutory  authority  conferred 
upon  a  municipality  to  contribute 
to  works  of  internal  improve- 
ments has  been  held  to  authorize 
a  municipality  to  guarantee  the 
bonds  of  a  railroad  company. 
(Savannah  v.  Kelly,  108  U.  S.  184, 
2  Sup.  Ct  468,  27  L.  Ed.  696; 
Savannah  v.  Martin,  108  IT.  S.  191, 
2  Sup.  Ct.  472,  27  L.  Ed.  698) ;  but 
it  has  been  held  that  statutory  au- 
thority to  subscribe  for  stock  in 
railroads  and  to  issue  bonds  to 
pay  therefor  does  not  include 
power  to  aid  ^  railroad  by  indors- 
ing Its  bonds.  (Blake  v.  Macon, 
53  Ga.  172.) 

Where  the    statute    authorizes 


"donations"  to  railroads,  it  means 
an  absolute  gift  or  grant,  made 
without  condition  or  considera- 
tion.   Wilkinson  v.  Peru,  61  Ind.  1. 

Consideration.  There  need  not 
be  any  consideration  for  the  do- 
nation. Kokomo  V.  State,  57  Ind. 
152.  \ 

A  subscription  cannot  be 
avoided  on  the  ground  that  the 
road  is  of  no  local  benefit  to  the' 
municipality?  People  v.  San 
Francisco  Sup.'rs,  27  Cal.   655. 

Curative  acts  to  validate  pro- 
ceedings to  subscribe  for  railroad 
stock,  see  i  708  ante,  vol.  2. 

57.  Quincy,  M.  &  P.  R.  Co.  v. 
Morris,  84  111.  410. 

58.  Legislature  cannot  author- 
ize municipality  to  subscribe  to 
stock  of  coal  and  gas  companies, 
to  encourage  the  development  of 
such  resources  located  within 
their  territorial  limits.  Vail  v. 
Attica,  8  Kan.  App.  668,  57  Pac' 
137. 

Legislature  cannot  authorize 
municipality  to  subscribe  to  stock 
in  company  formed  to  develop 
mineral  resources  for  profit. 
Geneseo  v.  Geneseo  Natural  Gas, 
Coal,  Oil,  Salt  &  Mineral  Co.,  55 
Kan.  358,  40  Pac.  655. 

The  legislature,  unless  ex- 
pressly empowered  so  to  do  by 
the  constitution,  cannot  authorize 
a  municipality  to  aid  a  manufac- 
turing establishment.  |Allen  v. 
Jay,  60  Me.  124,  11  Am.  Rep.  185; 
Opinion  of  the  Judgies,  58  Me. 
590;   Weismer  v.  Douglas,  64  N. 
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being  that  the  former  is  for  a  public  purpose  and  the 
latter  not.^"  Such  statutes,  however,  are  to  be  strictly- 
construed,*"'  but  should  not  be  given  such  a  hypercritical 
construction  as  to  nullify  the  law  and  defeat  the  object 
of  their  enactment.*^ 

Statutes  sometimes  limit  the  amount  which  may  be 
donated  or  subscribed  in  aid  of  a  railroad ;  "^  and  even 
if  there  is  no  statutory  limitation,  a  provision  that  bonds 
may  be  issued  in  aid  of  the  construction  of  railroads  to 
any  amount  is  controlled  by  the  constitutional  provision 
limiting  the  indebtedness  of  municipalities  to  a  certain 
percent  of  the  value  of  their  taxable  property.^^    Where 


Y.  91,  21  Am.  Rep.  586,  affi'g  4 
Hun  (N.  Y.)  201,  6  Thomp.  &  C. 
514;  Sutherland-Innes  Co.  v. 
Evart,  86  Fed.  597,  30  C.  C.  A.  305. 

59.  The  reason  for  this  holding 
Is  that  although  a  railroad  com- 
pany Is  a  private  corporation,  yet 
the  purpose  of  a  railroad,  which 
Is  to  facilitate  general  travel,  is 
a  public  purpose.  Perry  v.  Keene, 
56  N.  H.  514. 

60.  §  395,  note  27  ante,  vol.  1. 

Construction  of  statutes.  Stat- 
utes authorizing  municipalities  to 
extend  aid  to  public  utilities  and 
the  like  are  to  be  strictly  con- 
strued, and  a  full  and  exact  com- 
pliance with  their  provisions 
must  be  shown  to  authorize  the 
issuance  of  bonds  in  aid  thereof. 
Water,  Light  &  Gas  Co.  v.  Hutch- 
inson Interurban  R.  Co.,  74  Kan. 
661,  87  Pac.  883. 

Statutory  authority  to  extend 
municipal  aid  to  railroad  com- 
panies, which  propose  to  con- 
struct a  line  of  railroads  "into" 
or  through  the  municipality,  does 
not  apply  to  railroads  wholly 
within  the  corporate  limits  of  the 
city.    Water,  Light  &  Gas  Co.  v. 


Hutchinson  Interurban  R.  Co.,  74' 
Kan.  661,  87  Pac.  883. 

Authority  to  aid  in  completing 
railroad  does  not  Include  power 
to  aid  in  constructing  railroad 
from  the  beginning.  Stanly  Coun- 
ty V.  Snuggs,  121  N.  C.  394,  28  S. 
E.  539,  39  L.  R.  A.  439. 

Where  the  statute  authorizes  a 
donation  to  aid  a  railroad,  a  con- 
tract for  that  purpose  Is  not 
thereby  authorized.  Indiana  N.  & 
S.  Ry.  Co.  V.  Attica,  56  Ind.  476, 
486. 

61.  Hilton  V.  Mason,  92  Ind. 
157. 

62.  Stebbins  v.  Perry  County, 
167  111.  567,  47  N.  E.  1048;  Chicago, 
K.  &  W.  Ry.  Co.  V.  Osage  County 
Com'rs,  38  Kan.  597,  16  Pac.  828; 
Pana  v.  Bowler,  107  U.  S'.  529,  2 
Sup.  Ct.  704,  27  L.  Ed.  424;  Aetna 
Life  Ins.  Co.  v.  Burrton,  75  Fed. 
962.  See  Robertson  v.  Rockford, 
21  111.  451. 

63.  Darlington  v.  Atlantic 
Trust  Co.,  68  Fed.  849,  16  C.  C.  A. 
28.  See  also  Dumphy  v.  Hum- 
boldt County  Sup'rs,  58  la.  273,  12 
N.  W.  306.  Compare  Long  v.  New 
London,  5  Fed.  559,  9  Biss,  539, 
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the  amount  which  may  be  subscribed- by  a  municipality 
is  limited  by  statute,  a  subscription  of  a  less  amount 
does  not  exhaust  the  power  to  subscribe.®* 

Municipal  power  to  subscribe  inftludes  power  to  im- 
pose conditions, ^^  such  as  the  location  of  a  depot ;  *®  and 
the  appropriation  may  be  limited  to  that  part  of  the 
railroad  nearest  the  city.*''  So  a  subscription  or  dona- 
tion in  aid  of  a  railroad  company  is  oftentimes  required 
to  be  preceded  by  a  petition  or  the  consent  of  a  certain 
per  cent  of  the  voters ;  **  and  if  the  petition  of  a  certain 
per  cent  of  the  voters  is  required,  the  municipality  can- 
not make  a  subscription  where  there  is  no  such  peti- 
tion.«9 


64.  Empire  Tp.  v.  Darlington, 
101  U.  S.  87,  25  L.  Ed.  878. 

65.  Jacks  V.  Helena,  41  Ark. 
213;  Phillips  v.  Albany,  28  Wis. 
340. 

See  Atdhison,  T.  &  S.  P.  R.  Co. 
V.  Jefferson  County  Com'rs,  21 
Kan.  309.  But  see  Indiana  N.  & 
S.  Ry.  Co.  V.  Attica,  56  Ind.  476. 

Conditions  cannot  be  changed 
at  subsequent  municipaJ  election, 
except  by  express  statutory  au- 
thority. People  V.  Waynesville, 
88  111.  469. 

IVIeasure  of  damages,  where 
company  falls  to  comply  with  con- 
ditions, see  Missouri,  K.  &  T.  Ry. 
Co.  V.  Ft  Scott,  15  Kan.  435. 

66.  Coe  V.  Buell,  27  Minn.  197', 
6  N.  W.  621. 

See  also  Danville  v.  Montpelier 
&  St.  J.  R.  Co.,  43  Vt.  144. 

67.  Perry  v.  Keene,  58  N.  H. 
40. 

68.  Kokomo  v.  State,  57  In,d. 
152;  Petty  v.  Myers,  49  Ind.  1; 
Thompson  v.  Peru,  29  Ind.  305; 
Duanesburgh  v.  Jenkins,  40  Barb. 
(N.  Y.)  574;  Duanesburgh  v. 
Jenkins,   46   Barb.   294;    Sciplo  T, 


Wright,  101  TJ.  S.  665,  25  L.  Ed. 
1037;  Rich  v.  Mentz,  19  Fed.  725. 

"Inhabitants"  means  legal 
voters.  Walnut  v.  Wade,  103  U. 
S.  683,  26  L.  Ed.  526. 

Contents  of  petition,  see  Wilson 
V.  Hamilton  County  Com'rs,  68 
Ind.  507;  Bittinger  v.  Bell,  65  Ind. 
445;  Williams  v.  Hall,  65  Ind.  129; 
People  V.  Van  Valklnburgh,  63 
Barb.  (N.  Y.)  105;  People  v. 
Smith,   55  N.   Y.  135. 

Vote  of  the  people  necessary. 
Tylers  Ex'r  v.  ElizabethtQwn  &  P. 
R.  Co.,  9  Bush.  (Ky.)  510;  Red 
River  Furnace  Co.  v.  Tennessee 
Cent.  R.  Co.,  113  Tenn.  697,  87  S. 
W.  1016. 

After  a  vote  in  favor  of  munici- 
pal aid,  it  seems  that  no  contract 
is  necessary  to  bind  the  munici- 
pality. Augusta  V.  Maysville  & 
B.  S.  R.  Co.,  97  Ky.  145,  16  Ky.  L. 
Rep.  890,  30  S.  W.  1. 

69.  Evansville,  I.  &  C.  Straight 
Line  R.  Co.  v.  Evansville,  15  Ind. 
395;  St.  Louis  v.  Alexander,  23 
Mo.  483;  Duanesburgh  v.  Jenkins, 
40  Barb.  (N.  Y.)   574. 
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Municipal  aid  procured  by  misrepresentations  to  the 
voters  cannot  be  enforced.'^"  But  subscriptions  cannot 
be  avoided  because  of  provisions  therein  which  may  be 
disregarded.^^  And  it  is  no  defense  to  the  collection  of  a 
municipal  subscription  to  the  stock  of  a  railroad  com- 
pany that  the  municipality  has  received  more  favorable 
,terms  as  to  the  time  of  payment  than  other  subscribers.''^ 
So  a  municipality  which  is  a  stockholder  in  a  railroad 
company  is  bound  by  the  same  liability  which  attaches 
to  other  stockholders,'^^  and  such  subscriptions,,  where 
authorized,  are  enforciblein  the  same  maimer  as  against 
a  private  stockholder.''^  But  if  the  subscription  to  stock 
is  invalid  because  unauthorized,  the  city  does  not  be- 
come a  stockholder.''^  The  subscription  may  be  rescinded 
where  the  railroad  company  violates  the  contract  of 
subscription,''*  or  where  ,no  rights  of  third  persons  have 
intervened  and  nothing  has  been  done.'''' 

§  2171.  ,  Same — constitutional  prohibitions  against  dona- 
tions. 
Donations,  subscriptions,  or  a  loaning  of  a  credit  in 
aid  of  any  company  or  association  are  now  generally 
expressly  prohibited  by  constiutional  or  statutory  pro- 
visions.''*   Furthermore,  if  the  constitution  forbids  dona- 

70.  Truesdale  v.  Green,  57 'la.  77.    Estey  v.  Starr,  66  Vt.  690. 
215,  10  N.  W.  630.  78.     §§   185,   186,   394   cmte,  vol. 

71.  Bvansville,  I.  &  C.  Straight      1,  and  see: 

Line  R.  Co.  v.  Bvansville,  15  Ind.         Georgia.      Covington    &    M.    R. 
395.  Co.  V.  Athens,  85  Ga.  367,  11  S.  E. 

72.  Evansville,  I.  &  0.  Straight      663. 

Line  R.  Go.  v.  Evansville,  15  Ind.  IlUtnois.     Wright   v.   Bishop,    88 

395.  111.  302;   Middleport  v.  Aetna  Life 

73.  Shipley  v.  Terre  Hautd,  74  Ins.  Co.,  82  111.  562;  Chicago  &  I. 
Ind.  297,  R.  Co.  v.  Pinckney,  74  111.  277. 

74.  Boutte   V.    Bryant,    10   La.  Missowri.     Biting    v.    Hickman, 
Ann.  659.  172  Mo.   237,   252,   72   S.  W.   700; 

75.  Geneseo  v.  Geneseo  Natural  State   ex  rel.   v.  Wilcox,   45   Mo. 
Gas,    Coal,    Oil,    Salt    &    Mineral  458.                    I 

Co.,  55  Kan.  358,  40  Pac.  655.  Montana.     State  v.  Great  Falls, 

76.  Butler  v.   Northwestern  R.      19  Mont.  518,  536,  49  Pac.  15. 
Co.,  28  Leg,  Int.  (Fa.)  52.  Tifew  York.     Falconer  v.  Buffalo 

5  McQ.  19 
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tions  by  a  municipality  to  a  corporation  or  the  like,  a 
municipality  cannot  indirectly  grant  pecuniary  aid  by 


&  J.  R.  Co.,  69  N.  Y.  491,  affi'g  7 
Hun  (N.  Y.)  499;  People  v.  Banks, 
67  N.  Y.  568;  Tocci  v.  New  York 
City,  73  Hun  (N.  Y.)  46,  25  N.  Y. 
S.  1089;  Wheatland  v.  Taylor,  29 
Hun  (N.  Y.)  70;  Buffalo  &  J.  R. 
Co.  V.  Railroad  Com'rs  of  Collins, 
B  Hun  (N.  Y.)  485. 

Penngylmmm.  Wheeler  v.  Phllar 
delphia,  77  Pa.  St.  338. 

Texas.  Cleburne  v.  Brown,  73 
Tex.  443,  11  S.  W.  404. 

United  States.  Pleasant  Tp.  v. 
Aetna  Ins.  Co.,  138  U.  S.  67,  11 
Sup.  Ct  215,  34  L.  Ed.  864;  Jarrolt 
V.  Moberly,  103  U.  S.  580,  26  L. 
Ed.  492;  Coulson  v.  Portland,  Fed. 
'  Cas.  No.  3,275. 

Prohibiting  donations,  etc.  Pro- 
hibition does  not  prevent  city 
from  loaning  public  moneys  to 
highest  bidder.  State  v.  Bowers, 
26  Ohio  Cir.  Ct.  R.  326,  aff'd 
without  opinion  in  70  Ohio  St.  423, 
72  N.  E.  1155. 

Constitutional  provisions  forbid- 
ding the  loan  of  credit  to  any 
company  or  the  ownership  of  cor- 
porate stock  of  bonds  does  not 
prevent  a  municipality,  owning 
stock  in  a  bridge  company,  be- 
coming the  owner  of  all  of  the 
stock  by  purchasing  that  owned 
by  private  stockholders.  People 
V.  Kelly,  76  N.  Y.  475,  5  Abb.  N. 
C.  383. 

Subscriptions  prohibited  unless 
paid  for  at  the  time.  Petty  v. 
Myers,  49  Ind.  1. 

Prohibition  not  retroactive. 
State'  V.  Macon  County  Court,  41 
Mo.  453;  Rogers  v.  Smith,  5  Hun 
(N.    Y.)    475;    Cherry     Creek     v. 


Becker,  123  N.  Y.  161,  25  N.  E. 
369,  aff'g  50  Hun,  601,  2  N.  Y.  S. 
514;  Clay  County  v.  Stociety  for 
Savings,  104  U.  S.  579,  26  L.  Ed. 
856;  Calhoun  County  Sup'rs  v.  ^ 
Galbreath,  99  U.  S.  214,  25  L.  Ed. 
410. 

State  prohibition  does  not  In- 
clj^de  cities.  Robertson  v.  Rock- 
ford,  21  111.  451. 

Sale  of  municipal  railway  is  not 
a  loaning  of  credit.  Cincinnati  v. 
Dexter,  55  Ohio  St  93,  44  N.  E. 
520. 

Gift  of  land  for  raiiroad  depot. 
Where  donations  by  a  munici- 
pality are  forbidden  by  the  con- 
stitution, a  city  cannot  purchase 
land  with  its  funds  and  c»nvey  it 
to  a  railroad  company  in  con- 
sideration of  the  building  of  a 
depot  thereon,  notwithstanding 
benefits  Will  accrue  to  the  com- 
munity therefrom.  Sovrthern  R. 
Co.  V.  Hartshorne,  162  Ala.  491, 
50  So.  139. 

Payment  of  expense  of  eliminat- 
ing grade  crossings.  A  city  may 
assume  the  entire  expense  of  ele- 
vating railroad  tracks  to  abolish 
grade  crossings,  and  the  fact  that 
the  railroad  company,  thereafter 
agrees,  because  of  the  benefits  re- 
ceived, to  reimburse  the  city  for 
half  the  expense,  does  not  make 
the  transaction  a  loan  of  the 
city's  credit  to  the  company. 
Brooke  v.  Philadelphia,  162  Pa. 
St  123,  29  Atl.  387,  24  L.  R.  A. 
781,  34  Wkly.  Notes  Cas.  341.  So 
where  It  is  provided  by  statute 
that  one  half  or  one  fourth,  as 
l^e  case  may  be,  of  the  expense 
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means  of  a  release  from  a  pecuniary  burden,  as  by  re- 
leasing a  street  railway  company  from  the  payment  of 


of  the  elimination  of  grade  cross- 
ings be  borne  by  the  city,  it  can- 
not be  urged  that  a  contract  be- 
tween a  city  and  a  railroad  com- 
pany for  the  elimination  of  cer- 
tain grade  crossings  and  for  the 
contribution  of  a  certain  sum  for 
that  purpose  by  the  city  is  illegal 
as  a  gift  or  loan  by  the  city  in  aid 
of  a  corporation,  especially  where 
it  is  impossible  to  tell  the  exact 
amount  necessary  to  raise  the 
grade  because  of  the  extensive- 
ness  of  the  improvements.  Long 
Island  R.  Co.  v.  Sherwood,  136  N. 
Y.  S.  752,  in  which  case  It  is  said: 
"In  proceedings  to  change  grade 
crossings  taken  under  section  91 
of  the  Railroad  Law,  the  one- 
quarter  cost  of  the  change  may 
be  readily  ascertained,  but  In  ex- 
tensive improvements  such  as 
here  contemplated,  made  under 
powefs  conferred  by  other  pro- 
visions of  the  Railroad  Law,  and 
not  in  accordance  with  the  grade 
crossing  sections,  it  may  be  im- 
possible to  tell  exactly  how  much 
is  to  be  expended  in  simply  rais- 
ing the  grade  over  the  street,  and 
it  would  not,  therefore,  be  a  mis- 
application of  the  funds  for  the 
city  in  advance  to  agree  to  pay  a 
stated  sum  toward  the  expense  of 
elevating  the  tracks." 

Damages  for  change  of  grade. 
While  damages  for  a  change-  of 
grade  are  purely  statutory,  and 
are  supported  by  the  considera- 
tion that  there  is  a  moral  obliga- 
tion on  the  part  of  a  municipal 
corporation  that  has  changed  the 
grade  of  a  highway  to  pay  the 
damage  caused  thereby  to  abut- 


ting owners,  yet  there  is  no  such 
moral  obligation  to  pay  persons 
acquiring  the  property  after  the 
change  of  grade  and  after  the 
damage  has  been  sustained,  as 
will  justify  the  municipality  in 
appropriating  money  to  pay  such 
persons  for  the  damage  sustained 
before  they  acquired  title,  since 
a  gift  of  city  funds  which  is  pro- 
hibited by  the  constitution.  Peo- 
ple ex  rel.  v.  Stillings,  119  N.  Y. 
S.  298,  134  App.  Div.  480,  aff'd 
without  opinion  In  200  N.  Y.  525, 
93  N.  E.  1128,  ahd  following  Peo- 
ple ex  rel.  v.  Phillips,  85  N.  Y.  S. 
200,  88  App.  Div.  560. 

See  §§  1975  to  1979  ante,  vol.  4. 

Awarding  damages  for  change 
of  grade,  as  authorized  by  a  stat- 
ute, to  abutting  owners,  does  not 
constitute  a  gratuity.  People  ex 
rel.  V.  Hennessy,  131  N.  Y.  S. 
327,  146  App.  Div.  440. 

A  statute  providing  that  awards 
under  statutes  for  damages  to 
real  estate,  caused  by  change  of 
grade,  shall  bear  interest,  does 
not  constitute  a  gift  of  municipal 
money  so  as  to  violate  the  consti- 
tution. People  ex  rel.  v.  Prender- 
gast,  202  N.  Y.  188,  95  N.  E.  715. 

Provisions  relating  to  public 
play  grounds,  purporting  to  au- 
thorize permits  for  their  use,  in- 
cluding the  right  to  charge  an 
admission  fee,  were  illegal,  as 
permitting  the  gift  of  municipal 
property  in  aid  of  Individuals  or 
associations.  Strock  v.  Bast 
Orange,  77  N.  J.  L.  382,  72  Atl.  34. 
See  also  Strock  v.  Bast  Orange, 
80  N.  J.  L.  619,  77  Atl.  1051. 
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license  feesJ®  So  prohibition  of  aid  to  railroads  in- 
cludes indirect  aid  by  compensating  citizens  who  have 
already  paid  over  money  to  the  company,^"  bnt  does  not 
preclude  the  construction  of  a  subway  by  a  city  and  the 
leasing  of  it  to  a  private  company  for  a  long  term  of 
years.*^  Prohibition  of  aid,  to  any  company  precludes 
the  donation  of  money  forfeited  by  the  grantee  of  a  fran- 
chise, to  another  company  completing  the  work  of  the 


79.  Jersey  City  v.  North  Jer- 
sey Street  R.  Co.,  78  N.  J.  L.  72, 
73  Atl.  609. 

80.  Adel  V.  Woodall,  122  Ga. 
535,  50  SL  E.  481. 

81.  Sun  Printing  &  Publishing 
Ass'n  V.  New  York  City,  40  N.  Y. 
S.  607,' 8  App.  Div.  230,  75  N.  Y. 
St  Rep.  1,  affd  in  152  N.  Y.  257, 
46  N.  E.  499,  37  L.  R.  A.  788. 

Subways — Loan  of  credit. 
These  constitutional  provisions 
prohibiting  a  city  from  giving 
money  or  loaning  its  money  or 
credit  to  a  private  company,  have 
been  urged  to  invalidate  con- 
tracts made  by  the  city  of  New 
York  with  private  companies  re- 
lating to  the  building  of  subways 
by  the  city  and  the  leasing  of 
them  to  such  private  corporations, 
with  a  provision  for  certain 
preferential  payments  to  the  sub- 
way company  from  the  earnings 
of  the  road,  to  be  followed  by  an 
equal  division  of  the  earnings  be- 
tween the  city  and  the  lessee,  but 
it  has  recently  been  held  by  the 
Court  of  Appeals  of  New  York 
that  the  city  has  power  to  make 
such  a  traffic  arrangement  and 
that  such  arrangement  does  not 
violate  the  constitutional  provi- 
sion referred  to.  Admiral  Realty 
Co.  v.  New  York  City,  206  N.  Y. 
110,  99  N.  E.  241,  in  which  case. 


however,  dissenting  opinions  were 
filed  by  Chief  Justice  Cullen  and 
Justice  Werner  on  this  point.  In 
rendering  the  decision  of  the  • 
court  in  this  case,  Justice  Hitch- 
cock says: 

"But,  of  course,  if  a  city  may 
construct  subways,  it  must  have 
the  right  to  make  a  contract  for 
their  building  and  equipment  and 
provide  for  repayment  to  one  who 
furnishes  construction  or  contrib- 
utes money.  This  is  what  It  Is 
proposed  to  do  by  one  of  the  so- 
called  preferential  payments, 
which  are  attacked.  The  Inter- 
borough  Company  is  to  advance 
$77,000,000  for  the  building  and 
equipment  of  subways,  and  tihe 
city."  proposes  that  it  shall  secure 
repayment  from  earnings  of  the 
roads.  Certainly  such  repayment 
is  none  the  less  legal,  because  it 
is  to  be  gradually  made  from  the 
earnings  of  the  property  con- 
structed rather  than  directly  from 
the  treasury,  or  from  the  pro- 
ceeds of  tax  levies  or  bond  sales. 
It  Is  to  be  noted  that  there  is  no 
provision  that  the  city  shall  loan 
its  credit  by  guaranteeing  pay- 
ment of  the  bonds  by  whidh  it  is 
assumed  the  Interborough  Com- 
pany will  raise  the  money  which 
it  Is  to  expend." 
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firstcompany;  *2  and  prohibition  against  raising  money 
for,  or  loaning  its  credit  to  any  company  precludes  a 
municipality  from  owning  part  of  a  property  wMch  is 
owned  in  part  by  another.^*  ' 

The  fact  that  a  municipality  takes  out  insurance  on  its 
property  by  becoming  a  member  of  a  mutual  insurance 
company  does  not  make  it  the  owner  of  stock  in  a  private 
company  so  as  to  violate  the  constitutional  prohibition; 
and  giving  premiilm  notes  for  payment  of  assessments  to 
meet  losses  incurred  by  a  mutual  insurance  company  of 
which  the  municipality  is  a  member  dqes  not  constitute 
a  loaning  of  credit  to  the  company.** 

§  2172.     Conditions  precedent  and  procedure. 

Oftentimes  there  are  certain  conditions  precedent  to 
the  incurring  of  indebtedness  or  the  expenditure  of 
money,**  and  it  is  sometimes  provided  that  no  indebted- 
ness shall  be  created  except  on  the  petition  of  a  certain 
number  of  citizens.*®  And  sometimes  statutes  forbid 
expenditures  or  the  creation  of  debt  except  as  provided 
for  in  the  annual  appropriation  bill  or  on  the  happen- 
ing of  certain  specified  contingencies.*''     So,  in  some 

82.  Adams  v.  Jackson  Electric  under  that  election  proceedings 
Ry.,  Light  &  Power  Co.,  78  Miss,  are  void  where  the  council  had 
887,  30  So.  58.  not    determined    the    amount    re- 

83.  Alter  v.  Cincinnati,  56  Ohio  quired  to  be  raised.  Richardi  v. 
St.  47,  46  N.  E.  69,  35  L.  R.  A.  737.  Bellaire,  153  Mich.  560,  116  N.  W. 

84.  French  v.  Millvllle,  66  N.  J.  1066. 

L.  392,  396,  49  Atl.  465,  affi'd  with-  86.     Seward  v.  Liberty,  142  Ind. 

out  opinion  In  67  N.  J.  L.  349,  51  551,   42   N.   E.    39;     Second    Nat. 

Atl.  1109.  Bank  of  New  Albany  v.  Danville; 

85.  Preliminary  estimate  of  ex-  60  Ind.  504;  Pratt  v.  Luther,  45 
pense.  In  some  jurisdictions,  Ind.  250;  Fowler  v.  F.  C.  Austin 
statutes  require  that  before  Mfg.  Co.,  5  Ind.  App.  489,  32  N.  E. 
money  shall  be  borrowed  for  cer-  596;  Starin  v.  Genoa,  23  N.  Y. 
tain   purposes,    such   as    the   con-  439. 

struction  of  water  works,  councils  Sufficiency  of  petition,  see  Hub- 
shall  cause  to  be  made  an  esti-  bell  v.  Custer  City,  15  S.  D.  55,  87 
mate  of  the  expense  thereof,  and  N.  W.  520. 

the  question  of  raising  the  amount  87.    Kearney    v.    Downing,    59 

required   for   such    purpose   must  Neb.  549,  81  N.  W.  509. 

be  submitted  to  a  vote  of  the  peo-  f  2188,  post. 
pie,  and  It  has  been  held  there- 
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jurisdictions,  expenditures  for  whidi  no  contract  is  re- 
quired cannot  be  made  unless  the  necessity  therefor  is 
certified  to  by  the  head  of  the  proper  department.** 

Statutes  or  charter  provisions  oftentimes  regulate  the 
incurring  of  indebtedness  by  requiring  an  ordinance  or 
resolution ;  *®  a  yea  and  nay  vote  of  the  council ;  '^  or 
passage  of  the  ordinance  at  a  certain  meeting  of  the 
council  after  the  introduction  of  the  ordinance  or  resolu- 
tion." 


§  2173.     Necessity  for  first  making  provision  for  pay- 
ment of  debt. 

Constitutional  provisions  or  statutes,  in  some  states, 
require  that  an  appropriation  or  other  provision  for 
payment  of  municipal  debts  must  be  made  before  or  at 


88.  People  v.  Kane,  161  N.  Y. 
380,  55  N.  B.  946,  aff'g  61  N.  Y.  S. 
195,  43  App.  Div.  472;  Keane  v. 
New  York  City,  85  N.  Y.  S.  130, 
88  App.  Div.  542. 

§  2175,  post. 

89...  Statutory  provision  that  no 
debt  shall  be  created  by  the  com- 
mon council  except  by  ordinance 
or  resolution  does  not  preclude 
liability  attaching  to  a  munici- 
pality for  rent,  where  it  ihas  oc- 
cupied the  premises  of  another. 
Poillon  V.  Brooklyn,  101  N.  Y.  132, 
4  N.  E.  191. 

However,  a  resolution  by  a  city 
council  authorizing  the  borrow- 
ing of  money  is  not  an  appropria- 
tion of  money  so  as  to  necessitate 
an  ordinance.  Tyler  v.  Columbus, 
6  Ohio  Cir.  Ct  R.  224,  3  O.  C.  D. 
427. 

An  ordinance  authorizing  the 
borrowing  of  money  for  certain 
purposes  need  not  be  preceded  by 
an  ordinance  for  the  expenditure 
of   the  money  for   the  purposes. 


Barr  v.  Philadelphia,  191  Pa.  St. 
438,  43  Atl.  335. 

Otherwise,  authority  to  con- 
tract debt  need  not  be  based  on 
an  ordinance  but  may  be  found  in 
the  minutes  of  the  common  coun- 
cil. Tyler  v.  L.  L.  Jester  &  Co., 
97  Tex.  344,  78  S.  W.  1058,  aff'g 
74  S.  W.  359. 

90.  Hackman  v.  Staunton,  42 
111.  App.  409;  Shattuck  v.  Smith, 
6  N.  D.  56,  69  N.  W.  5. 

Taking  yeas  and  nays  in  gen- 
eral, see  §§  608,  609,  ante,  vol.  2. 

91.  The  charter  provision  that 
no  ordinance  obligating  the  city 
for  the  payment  of  more  than  one 
thousand  dollars  shall  be  passed 
before  the  regular  second  meeting 
of  the  city  council  after  its  intro- 
duction, is  not  limited  to  the  cre- 
ation of  a  general  indebtedness 
but  applies,  notwithstanding  a 
special  fund  is  created  for  the  pay- 
ment of  the  indebtedness,  fiiav- 
age  V.  Tacoma,  61  Wash.  1,  112 
Pac.  78, 
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the  time  the  debt  is  incurred.®^     Other  constitutional 


92.  Illinois.  Chicago  v.  Luth- 
ardt,  191  111.  516,  61  N.  E.  410; 
Dehm  V.  Havana,  28  111.  App.  520. 

Indiana.  Indianapolis  v.  Wann, 
144  Ind.  175,  42  N.  E.  901,  31  L.  R. 
A.   743. 

Louisiama.  Blanks  v.  Monroe, 
110  La.  944,  959,  34  So.  921;  New 
Orleans  Gaslight  Co.  v.  New  Or- 
leans, 42  La.  Ann.  188,  7  So.  559; 
"Wilson  V.  Shreveport,  29  La.  Ann. 
673. 

Massachusetts.  Webb  Granite 
&  Construction  Co.  v.  Worcester, 
187  Mass.  385,  73  N.  E.  639;  Green 
V.  Everett,  179  Mass.  147,  60  N.  E. 
490. 

Michigan.  Detroit  Reduction 
Co.  V.  Blades,  143  Mich.  591,  107 
N.  W.  286 ;  Bishop  v.  Lambert,  114 
Mich.  110,  72  N.  W.  35. 

Missouri.  Mister  v.  Kansas,  18 
Mo.  App.  217. 

Nebraska.  North  Platte  v.  North 
Platte  Waterworks  Co.,  56  Neb. 
403,  406,  76  N.  W.  906;  McElhin- 
ney  v.  Superior,  32  Neb.  744,  49 
N.  W.  705  (following  Blair  v.  Lan- 
try,  21  Neb.  247,  31  N.  W.  790); 
Kelley  v.  Broadwell,  92  N.  W. 
(Neb.)  643;  De  Wolf  v.  Bennett, 
91  N.  W.   (Neb.)   855. 

New  EampsMre.  Clark  v.  Ports- 
mouth, 68  N.  H.  263,  44  Atl.  388. 

New  Jersey.  Hurley  v.  Trenton, 
67  N.  J.  L.  350,  51  Atl.  1109, 
aff'g  66  N.  J.  L.  538,  49  Atl.  518. 

New  York.  Mingay  v.  Hanson, 
102  N.  Y.  695,  7  N.  B.  304;  Re 
Taxpayers  &  Freeholders  of 
Plattsburgh,  50  N.  Y.  S.  356,  27 
App.  Div.  353;  Cooke  v.  Saratoga 
Springs,  23  Hun  (N.  Y.),  55;La- 
tham  V.  Richards,  12  Hun  (N.  Y.), 


360;  Wood  v.  New  York  City,  34 
How.  Pr.  (N.  Y.),  501;  Kingsland 
v.  New  York  City,  5  Daly  (N.  Y.), 
448;  McGuiness  v.  New  York  City, 
52  How.  Pr.   (N.  Y.),  450. 

North,  Dakota.  Roberts  v.  Far- 
go, 10  N.  D.  230,  86  N.  W.  726. 

Pennsylvania.  Commonwealth 
V.  Poster,  215  Pa.  St.  177,  64  Atl. 
367,  215  Pa.  St.  181,  64  Atl.  368; 
Appeal  of  Tatham,  80  Pa.  St.  465; 
Continental  Bridge  Co.  v.  Philar 
delphia,  12  Phila.  (Pa.),  185,  34 
Leg.  Int.  114;"  McGlue  v^  Philadel- 
phia, 10  Phila.  (Pa.),  34^,  32  Leg. 
Int.  188;  Gamble  v.  Philadelphia, 
14  Phila.  (Pa.),  223;  Hubbs  v. 
Philadelphia,   6   Phila.    (Pa.),   550. 

Teams.  San  Antonio  v.  Beck 
(Tex.  Civ.  App.),  101  S.  W.  263. 
holding,  however,  that  charter 
provision  did  not  apply  to  salaries 
of  officers  and  employees  ap- 
pointed  pursuant  to   the   charter. 

But  see  Oarleton  v.  Washing- 
ton, 38  Kan.  726,  17  Pac.  656. 

§  2188,  post. 

Construction  of  statutes.  How- 
ever, statutes  providing  that  no 
"executive  board,  officer  or  em- 
ployee of  a  city  shall  have  power 
to  bind  it  by  contract  beyond  the 
amount  of  money  already  appro- 
priated for  the  purpose  of  the 
department  under  the  control  of 
said  board"  do  not  apply  to  the 
acts  of  the  common  council.  Audit 
Company  of  New  York  v.  Louis- 
ville, 185  Fed.  349,  355,  107  C.  C. 
A,  467. 

Effect  of  subsequent  legislation. 

Statutes  prohibiting  the  creation 
of  indebtedness  without  providing 
at  the  same  time  for  the  payment 
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provisions  require  a  direct  animal  tax  to  be  provided 
for  at  the  time  a  debt  is  incurred.*'  And  in  some  juris- 
dictions, it  is  provided  that  no  expense  shall  be  incurred 
unless  covered  by  the  annual  appropriation  bill  required 
to  be  passed  during  the  first  quarter  of  each  fiscal  year, 
except  as  otherwise  provided.®*    So,  money  in  the  treas- 


of  principal  and  Interest  do  not 
control  subsequent  statutes  au- 
thorizing special  Indebtedness 
without  prescribing  such  limitar 
tions.  United  States  v.  New  Or- 
leans, 98  U.  S.  381,  25  L.  Ed.  225. 
So  if  necessity  for  a  previous  ap- 
propriation to  meet  the  expense  is 
Imposed  by  statute,  a  statute 
governing  particular  contracts 
may  dispense  with  the  necessity 
of  a  prior  appropriation  before 
making  such  contracts.  Townsend 
V.  Atlantic  City,  2  N.  J.  L.  474,  65 
Atl.  509. 

In  New  York,  it  Is  provided  by 
statute  that  no  contract  shall  be 
miade  Involving  an  expenditure 
by  a  village  unless  the  money 
therefor  is  on  hand  or  a  proposi- 
tion has  been  adojit-ed  authorizing 
the  board  of  trustees  to  raise  such 
money.  Wakefield,  v.  Brophy,  122 
N.  Y.   S.   632,   67   Misc.  Rep.   298. 

In  Texas,  charter  provision  that 
no  contracts  shall  be  made  or  any 
money  appropriated  by  a  munic- 
ipality otherwise  than  by  ordi- 
nance has  been  held  not  to  pre- 
clude a  recovery  for  services  ren- 
dered, wfhere  no  appropriation  by 
ordinance  has  been  made  to  cover 
It  before  the  debt  was  Incurred. 
San  Antonio  v.  Tobin  (Tex.  Civ. 
App.),  101  S.  W.  269. 

In  Philadelphia,  the  only 
method  by  which  a  contract  can 
be  made  binding  upon  9,  city  is  an 


appropriation  to  pay  the  same 
previously  made  by  councils,  and 
where  there  has  been  no  such 
appropriation,  no  recovery  can  be 
had  for  services  rendered  the 
city,  notwithstanding  the  exist- 
ence of  a  morally  meritorious 
claim.  Miller  v.  Philadelphia,  231 
Pa.  St.  196,  80  Atl.  68. 

Watch  district  held  to  have  no 
power  to  employ  watchmen  and 
police  officers  without  making 
some  provision  to  raise  and  ap- 
propriate the  money  to  meet  the 
expense.  Costello  v.  North  Eas- 
ton,  205  Mass.  54,  91  N.  E.  219. 

Time  for  appropriation.  Appro- 
priation need  not  be  made  at 
time  contract  for  water  supply  is 
entered  Into,  slice  indebtedness 
is  not  then  created.  Carlyle 
Water,  Light  &  Power  Co.  v.  Car- 
lyle, 31  111.  App.  325,  3i39. 

93.  Danville  v.  Danville  Water 
Co.,  180  m.  235,  54  N.  E.  224,  hold- 
ing that  ordinance  fixing  reason- 
able rate  for  hydrant  rental  does 
not  create  an  Indebtedness. 

§  2174,  post. 

94.  Slocum  v.  North  IPlatte, 
192  Fed.  252,  decided  under  Ne- 
braska statute,  and  holding  that 
contract  for  purchase  of  water ' 
works  was  not  invalid  because  no 
provision  for  payment  was  pre- 
viously made  by  an  appropriation 
bill. 

§  2189,  post. 
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ury  unappropriated  to  other  purposes  is  sometimes 
made  a  condition  precedent  to  the  incurring  of  indebted- 
ness.** These  provisions,  so  far  as  applicable,  are  man- 
datory.** 

However,  such  provisions  do  not  apply  to  claims  aris- 
ing ex  delicto,^''  n6r  ordinarily  to  municipal  boards  that 
are  wholly  independent  of  the  municipal  authorities, 
where  the  contracts  of  such  boards  do  not  bind  the  munic- 
ipality and  they  do  not  use  the  money  of  the  municipal- 
ity.'® And  such  statutes  have  been  held  not  applicable  to 
the  exercise  of  implied  powerS  necessary  to  carry  out  pow- 
ers expressly  granted.'®  So,  statutes  requiring  previous 
appropriations  do  not  apply  to  contracts  for  water  or 
light  or  the  like  for  a  term  of  years  so  as  to  necessitate 
a  prior  appropriation  to  cover  the  liability  for  the  en- 
tire period ;  ^  but  an  appropriation  must  be  made  or 
some  other  provision  for  the  payment  of  the  sums  to 
become  due  annually.^ 

The  fact  that  part  of  the  appropriation  has  been  di- 

95.  Greenville  v.  Laurent,  75  cesslty  of  an  appropriation  for  an 
Miss.  456,  23  So.  185;  Helena  expenditure  before  that  expendl- 
Waterworks  Co.  v.  Helena,  27  ture  caja  be  incurred,  do  not  ap- 
Mont.  205,  70  Pac.  513;  McGrew  ply  to  the  Soulih  Park  Commls- 
V.  Elmwood  Place,  2  Ohio  Dec.  sioners,  which  Is  itself  a  munic- 
224',  6  O.  C.  D.  106;  Wilson  v.  ipal  corporation.  Barber  Asphalt 
Cincinnati,  19  Wkly.  Law  Bui.  10,  Paving  Co.  v.  South  Park  Com- 
10  Ohio  Dec.  123;  Santa  Ana  mission,  233  111.  362,  84  N.  E.  243. 
Water  Co.  v.  San  Buenaventura,  99.  Denver  v.  Webber,  15  Colo. 
56  Fed.  339.  App.  511,  63  Pac.  804. 

96.  Smith  Canal  or  Ditch  Co.  Statutory  provision  requiring 
V.  Denver,  20  Colo.  84,  36  Pac.  appropriation  before  or  at  time, 
844;  Roberts  v.  Fargo,  10  N.  D.  debt  Is  incurred,  does  not  apply 
230,  86  N.  W.  726.  to  contracts  for  a  necessity,  such 

97.  Dallas  v.  Miller,  7  Tex.  as  light.  Leadville  Illuminating 
Civ.  App.  503.  Gas  Co.  v.  Leadville,  9  Colo.  App. 

98.  Saltsman  v.   Olds,   215   Pa.  400,  402,  49  Pac.  268. 

St.  336,  64  Atl.  552.    To  same  ef-  1.    Denver  v.  Hubbard,  17  Colo, 
feet,  see  Bork  v.  Buffalo,  127  N.  App.  346,  68  Pac.  993. 
Y.  64,  27  N.  E.  355.  2.    Dawson   v.   Dawson  ,  Water- 
In    Chicago,    the    provisions    of  works  Co.,  102  Ga.  594,  29  S.  B. 
the  charter  In  regai-d  to  the  ne-  755. 
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verted  to  another  use  does  not  preclude  a  recovery  for 
supplies  furnished.^ 

§  2174.     Same — requiring  provision  for  levy  of  taxes. 

Some  of  these  constitutional  and  statutory  provisions 
are  that  no  debt  shall  be  incurred  by  a  municipality  un- 
less provision  is  made  at  the  time  for  levying  and  col- 
lecting a  sufficient  tax  to  pay  the  interest  thereon  and 
provide 'at  least  a  certain  per  cent  as  a  sinking  fund.* 


3.  Gate  v.  Philadelphia,  14 
Wkly.  Notes  Gas.   (Pa.),  274'. 

4.  CaUfornia.  Howland  v.  San 
Joaquin  County,  109  Gal.  152,  41 
Pac.  864,  holding  provision  need 
not  be  made  at  time  of  sale  or 
issuance  of  honds  but  may  be 
made  at  or  before  such  time. 

Goloraio.  Denver  v.  Hallett,  34 
Colo.  393,  413,  83  Pac.  1066,  ap- 
plies to  any  debt  "by  loan." 

Georgia.  Epping  v.  Columbus 
117  Ga.  263,  278,  43  S.  E.  803;  Wil- 
kins  V.  Waynesboro,  116  Ga.  359 
42  S.  E.  767. 

Kentucky.  O'Bryan  v.  Owens- 
boro,  113  Ky.  680,  688,  68  S.  W. 
858,  69  S.  W.  800;  Louisville  Sink- 
ing Fund  Com'rs  v.  Zimmerman, 
101  Ky.  432,  41  S.  W.  428,  19  Ky 
L.  Rep.  689. 

Missouri.  State  ex  rel.  v.  Gor- 
don, 217  Mo.  103,  116  SI  W.  1099 

Pennsylvania.  See  Jermyn  v 
Scranton,  212  Pa.  St.  598,  601,  62 
Atl.  29  (failure  to  make  provi- 
sion for  payment  of  first  semi- 
annual   installment    of    interest) 

Texas.  Tyler  v.  L.  L.  Jester  & 
Co.,  97  Tex.  344,  78  S.  W.  1058 
aff'g  74  S.  W.  359;  Bassett  v.  El 
Paso,  88  Tex.  168,  30  S.  W.  893 
Cleburne  v.'  Gutta  Percha  & 
Rubber  Mfg.   Co.   (Tex.  av.  App 


1910),  127  S.  W.  1072  (holding 
that  a  note  payable  within  a  year 
of  its  execution  did  not  create  a 
debt  within  the  meaning  of  such 
constitutional  provisions,  since  it 
matured  concurrently  with  the 
city's  revenue  for  that  year  and, 
if  paid  according  to  promise, 
could  not  have  been  a  charge  on 
the  revenue  for  future  years) ; 
Austin  V.  Valle  (Tex.  Civ.  App.), 
71  S.  W.  414  (provision  made  be- 
fore sale  of  bonds  is  in  time) ; 
Dallas  Electric  Co.  v.  Dallas,  23 
Tex.  Civ.  App.  323,  58  S.  W.  153; 
Winston  v.  Ft.  Worth  (Tex.  Civ. 
App.),  47  S.  W.  740  (bonds  valid 
in  hands  of  bona  fide  purchaser) ; 
Berlin  Iron-Bridge  Co.  v.  San  An- 
tonio (Tex.  Civ.  App.),  50  S.  W. 
408  (general  provision  may  be 
made  prior  to  the  issuance  of  the 
bcndsO ;  Conklin  v.  El  Paso  ( Tex. 
Civ.  App.),  44  S.  W.  879  (charter 
of  El  Paso  as  amended  by  Con- 
stitution) ;  Nalle  v.  Austin  (Tex. 
Civ.  App.),  42  S.  W.  780  (bonds 
invalid  where  no  such  provision 
is  made) ;  Thornburgh  v.  Tyler, 
16  Tex.  Civ.  App.  439,  43  S.  W. 
1054;  Cleburne  v.  Cleburne  Water, 
Ice  &  Lighting  Co.,  14  Tex.  Civ. 
App.  229,  37  S.  W.  655. 

Bonds   issued   need   not  be   re- 
deemable in   annual   instalments. 
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These  provisions,  however,  in  most  states,  refer  only  to 
interest  bearing  indebtedness  payable-  at  a  fixed  time  in 
the  future,^  although  the  form  of  the  indebtedness  is 
immaterial.®  They  do  not,  in  Texas,  apply  to  the  re- 
funding of  money  by  a  municipality,  since  the  sum  to  be 
refunded  is  not  a  debt,^  and  do  not  apply  to  the  funding 
,  of  an  existing  debt.*  .  And  these  constitutional  provi- 
sions, do  not  apply  to  a  debt  contracted  for  current  ex- 
penses,® nor  one  payable  out  of  some  fund  within  the 


Bruoe  v.  Pittsburg,  166  Pa.  St. 
152,  160,  30  Atl.  831. 

Providing  for  levy  to  pay  "semi- 
annual" Interest,  instead  of  an- 
nual, is  not  fatal.  State  ex  rel. 
V  Gordon,  217  Mo.  103,  116  S.  W. 
1099. 

Retroactive,  constitutional  pro- 
vision not.  Jefferson  v.  Maxsihall 
Nat.  Bank,  18  Tex.  Civ.  App.  539, 
46   S.   W.   97. 

In  New  York,  it  is  provided  by 
statute  that  an  ordinance  or  res- 
olution contracting  a  funded  debt 
must  provide  for  raising  annually 
by  tax  a  sum  sufficient  to  pay  the 
interest  and  principal  as  they  be- 
come due.  Waverly  v.  Waverly 
Water  Co.,  Ill  N.  Y.  S.  541,  127 
App.  Dlv.  440,  holding,  however, 
that  statute  does  not  apply  where 
the  extent  of  the  liability  is 
wholly  incapable  of  ascertain- 
ment at  the  time  of  the  passage 
of  the  resolution.  But  constitu- 
tional  provision  as  to  sinking 
fund  held  not  to  apply  to  water- 
works bonds  where  ten  per  cent 
limit  of  indebtedness  has  not 
been  reached.  Rome  v.  Whites- 
town  Waterworks  Co.,  100  N.  Y. 
S.  357,  113  App.  Div.  547,  aff'd 
without  opinion  in  187  N.  Y.  542, 
80  N.  E.  1106. 

In  Texas,  this  provision  applies 


to  all  cities  and  counties  in  the 
state.  Terrell  v.  Dlssaint,  71  Tex. 
770,  9  S.  W.  593;  Wade  v.  Travis 
County,  81  Fed.  742,  26  C.  C.  A. 
589,  aff'g  72  Fed.  985,  and  rev'd 
on  other  grounds  in  174  TJ.  S. 
499,  19  Sup.  Ct.  715,  43  L.  Ed. 
1060. 

Charter  provisions,  see  Jeffer- 
son V.  Jennings  Banking  &  Trust 
Co.,  35  Tex.  Civ.  App.  74,  79  S. 
W.  876;  Kennedy  v.  Birch  (Tex. 
Civ.  App.),  74  S.  W.  593. 

Bonds  Invalid  in  part.  Bonds 
held  valid  only  to  the  amount 
that  the  tax  contemporaneously 
levied  would  provide  for.  Co- 
lumbus v.  Woonsocket  Institution 
of  Savings,  114  Fed.  162,  52  C.  C. 
A.  118. 

5.  Kankakee  v.  McGrew,  178 
111.  74,  79,  52  N.  B.  1128;  Coles 
County  V.  Goehring,  209  111.  142, 
159,  70  N.  E.  610. 

6.  Tyler  v.  L.  L.  Jester  &  Co. 
(Tex.  Civ.  App,).  74  S.  W.  359, 
aff'd  in  97  Tex.  344,  78  S.  W. 
1058. 

'7.  Houston  V.  Stewart,  99  Tex. 
67,  87  S.  W.  663. 

8.  Conklin  v.  El  Paso  (Tex. 
Civ.  App.),  44  S.  W.  879. 

9.  Dwyer  v.  Brenham,  65  Tex. 
626. 
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immediate  control  of  the  municipality,^"  nor  to  an  obli- 
gation arising  from  a  tort."  So  they  do  not,  in  Texas, 
apply  where  a  fund  is  on  hand  under  the  control  of  the 
municipality  from  which  it  is  contemplated  that  the 
debt  shall  be  paid.^^  Likewise,  in  Texas,  they  do  not  ap- 
ply to  instruments  merely  acknowledging  or  extending 
the  time  of  payment  of  valid  existing  obligations  of  a 
municipality.  1^  Current  salaries  of  city  officers  are  not 
debts  within  this  provision,^*  nor  is  the  employment  by 
a  city  of  an  architect  to  prepare  plans  for  a  proposed 
public  building.^^  These  Texas  decisions  are  believed 
to  be,  at  least  for  the  most  part,  equally  applicable  to 
constitutional  or  statutory  provisions,  of  like  nature,  in 
other  states. 

Such  constitutional  provisions  are  self -executing, ^^ 
and  if  the  municipality  fails  in  its  duty  in  this  regard  it 
may  be  compelled  by  mandamus  at  any  time  to  make 
such  levy  en  rrmsse  for  all  principal  and  interest  past 
due."  The  provision  for  levying  and  collecting  the  tax 
may  be  made  by  the  (legislature  of  the  state,  or  it  may 
be  left  to  the  officers  of  the  municipality  to  make  it  when 
the  debt  is  created,  and  provisions  made  in  either  way 
is  sufficient.^® 

The  rate  per  cent  necessary  to  be  levied  need  not,  how- 

10.  McNeal  v.  Waco,   89  Tex.  Com'rs  v.  Chicago,  216  111.  54,  74 
83,  33  S.  W.  322.  N  B.  771. 

11.  Dallas  V.  Miller,  7  Tex.  Civ.  17.     East   St.   Louis  v.  Amy   & 
App.  503,  27  S.  W.  498.  Co.,    120    U.    S.    600,    7    Sup.    Ct. 

12.  Winston      v.      Ft.      Worth  739,   30   L.   Ed.   798    (fpllowed   In 
(Tex.  Civ.  App.),  47  S.  W.  740.  F/ast  St.  Louis  v.  People  ex  rel., 

13.  Tyler  v.  L.  L.  Jester  &  Co.  ^24  111.  655,  17  N.  E.  447);   State 

(Tex.  Civ.  App.),  74  S.  W.  359.  ^^   ""^l-   "•   ^^^^°^   217   Mo.    103, 

116  S.  W.  1099. 

14.  Oak  Cliff  v.Etheridge  (Tex.  ^^    ^.^^^^^ 

Civ.  App.),  76  S.  W.  602.  .         j^^^^^  ^^^^^  g^  ^^^    3^^^  ^^^ 

15.  Houston  V.  Glover,  40  Tex.      43  g_  \y.  ggo. 

CTv.  App.  177,  89  S.  W.  425.  Compare  however,  ,Pettihone  v. 

16.  Pettibone  v.  West  Chicago      West   Chicago   Park   Com'rs,   215 
Park  Com'rs,  215  111.  304,  326,  74      111.  304,  328,  74  N.  E.  387. 

N.   E.    387;    West   Chicago   Park 
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ever,  be  determined  at  the  time  the  debt  is  incurred ; " 
and  the  ordinance  need  not  designate  in  dollars  and  cents 
tbe  amount  to  be  levied  annually  to  pay  interest.^"  But 
the  rate  of  tax  to  be  levied  must  be  so  definitely  fixed 
that  it  may  be  determined  by  a  purely  ministerial  act; 
if  the  terms  of  the  statute  are  such  that,  when  the  munic- 
ipality has  issued  its  bonds  in  compliance  therewith,  the 
bondholder  may  resort  to  a  court  and  by  mandamus  com- 
pel the  municipality  to  levy  a  tax  sufficient  to  pay  the 
interest  annually  and  to  raise  the  required  sinking  fund, 
then  the  provision  for  levying  a  tax  is  sufficient.^  ^  In 
some  states,  at  least,  this  provision  as  to  levy  of  taxes 
may  be.  made  at  any  time  before  bonds  are  actually  is- 
sued.^^ 

The  provision  is  not  complied  with  by  creating  a  sink- 
ing fund  to  pay  off  the  bonds  at  maturity  by  levying 
taxes  anijually,  aggregating  less  than  the  principal  sum, 
and  lending  out  the  amount  at  interest;  but  the  full 
amount  of  the  debt  must  be  raised  by  taxation.*^  But 
if  the  tax  rate  is  sufficient,  it  cannot  be  objected  that  it 

19.  Pettlbone  v.  West  Chicago      v.   Millar,  21   Okla.   448,   96   Pao. 
Park  Com'rs,  215  111.  304',  328,  74      747. 

N.   B.   387;    Mitchell   v.   City   Na-  21.     Mitchell     County     v.     City 

tional  Bank,  91  Tex.  361,  370,  43  Nat.  Bank,  91  Tex.  361,  371,  43  S 

S.  W.  880.  W.   880,   rev'g  15   Tex.   Civ.   App 

Rate  of  tax   levy,  as  a  certain  172,  39  S.  W.  628. 

amount   or   "so   much   thereof   as  22.     Oliver  v.  Elberton,  124  Ga, 

may  be  necessary,"  is  not  too  un-  64,  52  S.  E.  15.                            / 

certain.      State   ex   rel.    v.   Allen,  Notice  of  election  need  not  pro- 

183  Mo.  283,  292,  82  S.  W.  103.  vide  for  levy  of  taxes.     Woodall 

20.  Maxcy  v.  Oshkosh,  144  v.  Adel,  122  Ga.  301,  50  S.  E.  102 
Wis.  238,  128  N.  W.  899.  23. ,  Oliver  v.  Elberton,  124  Ga, 

Ordinances     providing     that     a  64,  52  S.  E.  15. 

continuing    annual    tax    sufficient  Contra  in  Kentucky.  In  determ 

to  pay  the  interest  -when  due,  and  inlng    amount    of    sinking    fund, 

for   the   purpose   of   providing   a  Interest  earnings  on  fund  as  ao 

sinking  fund  with  which  to  pay  cumulated  may  be  taken  into  con 

the  principal  of  the  bonds,  should  sideration;    and    a    deflclency   in 

be  levied  on  all  the  taxable  prop-  the  fund  does  not  Invalidate  the 

erty  within  the  municipality,  are  bonds.    B.  T.  Ijewis  Co.  v.  Win- 

sufBdently  specific.    State  ex  rel.  Chester,   140  Ky.   244,   130   S.  W. 

1094'. 
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may  prove  insufficient  because  of  possible  decrease 
in  the  assessed  valuation.^*  A  debt  contracted  without 
any  such  provision  being  made  is  void ;  ^^  but  the  fact 
that  the  rate  of  taxation  levied  will  be  insufficient  to 
pay  the  annual  interest  and  provide  a  sinking  fund  does 
not  affect  the  legality  of  the  bond  issue.^® 

§  2175.  Certificate  that  funds  are  applicable  or  indebt- 
edness lawful. 
A  certificate  that  there  are  funds  applicable  is  some- 
times required  before  a  debt  can  be  incurred  or  an  ap- 
propriation made.^*^  Other  provisions  sometjimes  re- 
quire, as  a  condition  precedent,  a  certificate  of  a  munic- 
ipal officer  that  the  liability  can  be  lawfully  incurred 
without  violating  any  of  the  provisions  of  the  charter.^* 

§  2176.     Effect  of  unauthorized  debts  or  expenditures. 
Creditors  are  chargeable  with  notice  of  the  limitations 


24.  state  ex  rel.  v.  Allen,  183 
Mo.  283,  292,  82  S.  W.  103. 

25.  Mineralized  Rubber  Co.  v. 
Cleburne,  22  Tex.  Civ.  App.  621, 
56  S.  W.  220. 

But  see  Jones  v.  New  Bern,  152 
N.  C.  '64,  67  S.  E.  173. 

26.  Ljunberton  v.  John  Nuveen 
&  Co.,  144  N.  C.  303,  56  S.  E.  940. 

27.  Lamar  Water  Electric 
Light  Co.  V.  Lamax,  140  Mo.  145, 
39  S.  W.  768;  Lamar  Water  & 
Electric  Light  Co.  v.  Lamar,  128 
Mo.  188,  26  S.  W.  1025,  31  S.  W. 
756,  32  L.  R.  A.  157;  Paul  v.  New 
York  City,  61  N.  Y  S.  570,  46  App. 
Div.  69;  People  v.  Green,  6  Hun 
(N.  Y.),  11;  Findlay  v.  Pendleton, 
62  Ohio  St.  80,  56  N.  E.  649 ;  Ryan 
V.  Hoffman,  26  Ohio  St.  109;  De- 
fiance V.  Defiance,  23  Ohio  Cir. 
Ct.  R.  96;  Findlay  v.  Parker,  17 
Ohio  Cir.  Ct.  R.  294,  9  0.  C.  D. 
710;  Kerr  v.  Bellefontainej  13 
Ohio  Cir.  Ct.  R.  24,  7  Ohio  Dec. 


93;  Bond  v.  Madlsonville,  2  Ohio 
Cir.  Ct.  R.  449,  1  O.  C.  D.  581; 
Clark  V.  Columbus,  10  Ohio  Dec. 
760,  23  Wkly.  Law  Bui.  289;  Cope 
V.  Wellsville,  11  Ohio  Dec.  205,  25 
Wkly.  Law  Bui.  250;  Ampt  v.  Cin- 
cinnati, 2  Ohio  S.  &  C.  P.  Deo. 
504,  2  Ohio  N.  P.  332;  Re  Street 
Lighting,  5  Ohio  S.  &  C.  P.  Dec. 
579. 

Certificates.  In  some  Jurisdic- 
tions, contract's  requiring  an  ap- 
propriation ol  money  do  not  take 
effect  until  a  certificate  is  en- 
dorsed thereon  that  the  estimated 
cost  of  the  work  has  been  charged 
against  the  proper  items  of  ap- 
propriation. Continental  Const. 
Co.  V.  Altoona,  92  Fed.  822,  35 
C.  C.  A.  27. 

28.  Higgins  v.  San  Diego,  118 
Cal.  524,  45  Pac.  824,  50  Pac.  670. 
Pollok  V.  San  Diego,  118  Cal.  593, 
50  Pac.  769. 
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placed  on  the  powers  of  the  municipality  as  to  expendi- 
tures and  incurring  debts,  by  constitutional  provisions, 
statutes  and  ordinances?*  If  the  indebtedness  or  ex- 
penditure is  unauthorized,  the  municipality  is  ordinarily 
not  liable,  in  the  one  case,  or  can  recover  back  the  money 
paid,  in  the  other.^"  So  if  bonds  have  been  issued  in 
payment  of  an  unauthorized  subscription  to  the  stock  of 
a  company,  the  municipality  may  recover  them.^^  Like- 
wise, where  public  funds  have  been  unlawfully  diverted 
and  can  be  traced  into  the  property  of  an  insolvent  es- 


29.  Jutte  &  Foley  Co.  v.  Al- 
toona,  94  Fed.  61,  36  C.  C.  A.  84. 

30.  The  general  rule  is  that 
where  the  money  of  a  municipal- 
ity has  been  paid  out  on  a  con- 
tract or  for  an  indebtedness 
which  the  municipality  had  no 
authority  to  make  or  incur,  it 
may  be  recovered  back.  Re  Man- 
istee Watch  Co.,  197  Fed.  455, 
457. 

If  a  municipality  pays  out 
money  for  a  purpose  which  Is  not 
authorized,  or  makes  donations 
■without  authority,  it  may  recover 
back  the  money  paid.  Luxora  v. 
Jonesboro  Lake  City  &  E.  R.  Co., 
83  Ark.  275,  103  S.  W.  605;  Cha- 
ska  V.  Hedman,  53  Minn.  525,  55 
N.  W.  737;  Griffin  v.  Shakopee, 
3  Minn.  528,  55  N.  W.  738;  Ft. 
Edward  v.  Fish.  156  N.  Y.  363, 
50  N.  E.  973;  "Wiles  v.  Mcintosh 
County,  10  N.  D.  594,  88  N.  W. 
710;  Kent  v.  Dithridge  &  Smith 
Cut-Glass  Co.,  10  Ohio  Cir.  Ct. 
R.  629,  5  0.  C.  D.  107. 

In  Illinois,  however,  money  vol- 
untarily paid  cannot  be  recovered 
back  by  a  municipal  corporation. 
Morgan  Park  v.  Knopf,  199  111. 
444,  65  N.  E.  322;  Sullivan  v. 
Whitfield,  109  111.  App.  120. 


In  Missouri  it  has  been  held 
that  payments  made  by  a  munic- 
ipality on  an  unauthorized  con- 
tract, under  a  mistake  of  law, 
but  with  full  knowledge  of  the 
facts  and  without  fraud,  cannot 
be  recovered  back.  Schell  City 
V.  L.  M.  Rumsey  Mfg.  Co.,  39  Mo. 
App.  264. 

State  cannot  sue.  People  v. 
Fielcls,  58  N.  Y.  491. 

Valid  In  part.  If  moneys  are 
appropriated  for  two  purposes, 
only  one  of  which  Is  lawful,  the 
appropriation  will  be  sustained 
so  far  as  it  is  for  a  lawful  pur- 
pose, if  possible,  but  if  not  pos- 
sible the  entire  appropriation  will 
be  held  invalid.  Roberts  v.  New 
York  City,  5  Abb.  Pr.  (N.  Y.),  41. 

If  a  contract  to  rent  a  plant  is 
void  as  to  an  indefinite  and  in- 
separable part  of  the  rent,  be- 
cause a  part  of  the  consideration 
is  for  the  unlawful  object  of  aid- 
ing a  railroad,  it  is  void  m  toto 
Higgins  V.  San  Diego,  118  Cal, 
524,  45  Pac.  824,  50  Pac.   670. 

31.  Geneseo  v.  Geneseo  Na- 
tural Gas,  Coal,  Oil,  Salt  &  Min 
eral  Co.,  55  Kan.  358,  40  Pac.  655 
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tate,  they  may  be  reclaimed  as  a  trust  fund  by  tbe  mu- 
nicipality, before  any  distribution  is  made  to  the  general 
creditors  of  the  insolvent.** 

A  contract  or  indebtedness  in  excess  of  the  debt  limit  is 
void,  and  beyond  the  aid  of  a  court  of  equity,  and  cannot 
be  ratified  except  by  a  vote  of  the  people.**  A  debt  in- 
valid for  any  reason  when  entered  into,  may  be  ratified, 
in  a  proper  case,  by  a  subsequent  vote  of  the  people.** 
And  where  a  previous  appropriation  is  necessary  but 
is  not  made,  the  contract  may  be  ratified  by  a  subse- 
quent appropriation.*® 

If  money  is  loaned  to  a  municipality,  the  lender  should 
see  io  it  that  the  municipality  has  power  to  borrow  the 
money  and  that  the  borrowing  is  the  act  of  a  body  or 
officer  empowered  to  act  for  the  municipality.  As  to 
borrowed  money,  it  is  held  in  one  state  that  "it  is  now 
well  settled  in  this  state  that  no  suit  can  be  maintained 
against  a  town  to  recover  money  loaned  to  its  officers, 
unless  the  plaintiff  proves  that  the  officers  had  authority 
to  hire  the  money,  or  that  the  hiring  has  been  ratified 
by  the  town,  or  that  the  money  has  been  applied  to  the 
legitimate  uses  of  the  town  and  such  application  ratified 
by  the  town.  Even  the  payment  of  a  town  debt  with 
money  hired  without  authority  will  not  be  sufficient  to 
charge  the  town,  unless  the  town  has  ratified  the  pay- 
ment."**   If  a  municipal  officer  falsely  represents  that 

32.  Re  Manistee  Watch  Co.,  Where  a  municipal  corporation 
197  Fed.  455,  457.  has   power  to  borrow  money  for 

33.  §    2239,   post.  legitimate    purposes,    the    lender 

34.  Wykes  v.  City  Water  Co.,  '  may  recover  although  the  money 
184  Fed;  752,  758.  was   subsequently   misapplied   by 

I  2202,  post,  this  volume.  being  devoted  to  a  use   the   cor- 

35.  Gutta  Percha  &  Rubber  poration  had  no  power  to  make 
Mfg.  Co.  V.  Ogalalla,  40  Neb.  775,  of  it.  Mills  v.  Gleason,  11  Wis.. 
59  N.  W.  513,  42  Am.  St.  Rep.  696.  470,    78    Am.    Dec.    721;    Blgelow 

36.  Hurd  v.  St  Albans,  81  Me.  v.  Perth  Amboy,  25  N.  J.  L.  (1 
343,  345,  17  Atl.  168;  Belfast  Nat.  Dutch),  297. 

Bank  v.  Stockton,  72  Me.  522.  But  where  a  municipal  corpora- 
Compare,      Duncombe      v.      Ft.  tion      unauthorized      to      borrow 
Dodge,   38   Iowa,   281;    Billings   v.  money,  did  so  and  issued  its  notes 
Monmouth,  72  Me.  174.  therefor,  the  notes  cannot  be  col- 
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he  lias  authority  to  borrow  money  for  the  municipality, 
the  lender  cannot  recover  the  amount  of  his  loan,  al- 
though it  was  used  for  city  purposes.*'^ 

Unauthorized  expenditures  or  indebtedness  may  be 
ratified  by  subsequent  statutes,^^  including  unauthor- 
ized subscriptions  to  stock  of  railroad  ^®  or  other  **•  com- 
panies. So  debts  in  excess  of  the  debt  limit  may  be  rati- 
fied by  statute,  where  not  in  violation  of  the  constitu- 
tion.*^ 

4.     COIiLEOTION  AND  DISTEIBXJTION  OF  FUNDS. 

§  2177.    Fiscal  year. 

Greneral  statutes,  or  the  charter,  usually  fix  the  fiscal 
year  as  commenoiug  on  a  certain  day  of  each, year  and 


lected,  and  it  makes  no  difference 
that  the  money  went  for  improve- 
ments in  the  corporation.  Hack- 
ettstown  V.  Swackhamer,  37  N.  J. 
L.  191. 

37.  Railroad  Nat  Bank  v. 
Lowell,  109  Mass.  214.  See  also 
People  V.  Green,  3  Hun  (N.  Y.), 
208,  5  Thomp.  &  C.  376. 

38.  New  Tork  City  v.  Tenth 
Nat.  Bank,  111  N.  Y.  446,  18  N  E. 
618,  aff'g  48  Hun  (N.  Y.),  620, 
1  N.  Y.  S.  840. 

But  it  is  held  that  claims 
against  a  city  which  are  invalid, 
because  not  arising  from  the  per- 
formance of  a  municipal  purpose, 
cannot  be  validated  by  the  legis- 
lature. People  ex  rel.  v.  Prender- 
gast,  128  N.  Y.  S.  1082,  1086,  144' 
App.  Div.  308. 

39.  Alabama.  Gibbons  v.  Mobile 
&  G.  N.  R.  Co.,  36  Ala.  410. 

Connecticut.  Bridgeport  v.  Hou- 
satonic  R.  Co.,  15  Conn.  475. 

Georgia.  Bass  v.  Columbus,  30 
Ga.  845;  Winn  v.  Macon,  21  Cta-. 
275. 

5  McQ.  20 


Louisiana.  New  Orleans  v. 
Orleans  Theater  Co.,  2  Rob.  (La.), 
209. 

Missouri.  Hannibal  &  St.  J.  R. 
Co.  V.  Marion  County,  36  Mo.  294. 

New  Tork.  People  v.  Mitchell, 
35  N.  Y.  551. 

Tennessee.  Red  River  Furnace 
Co.  V.  Tennessee  Cent  R.  Co.,  113 
Tenn.   697,   87   S.  W.   1016. 

United  States.  Anderson  v. 
Santa  Anna  Tp.,  116  IT.  S.  356,  6 
Sup.  Ct  413,  29  L.  Ed.  633; 
Jonesboro  v.  Cairo  &  St.  L.  R.  Co., 
110  V.  S.  192,  4  Sup.  Ct  67,  28  L. 
Ed.  116;  Campbell  v.  Kenosha,  72 
tJ  S.  194,  18  L.  Ed.  610;  United 
States  y.  Holliday,  70  U.  S.  407, 
18  L.  Ed.  182.  Compare  Hayes  v. 
Holly  Springs,  114  U.  St  120,  5 
Sup.  Ct  785,  29  L.  Ed.  81. 

Contra,  see  Barnes  v.  Lacon, 
84  III.  461;  Wiley  v.  Silliman,  62 
III.  170;  Richland  County  v.  Peo- 
ple, 3  111.  App.  210. 

40.  Redd  v.  Henry  County 
Siup'rs,  31  Grat   (Va.),  695. 

41.  I  2239,  po»t. 
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contiimmg  up  to  tlie  same  day  of  the  next  year.  How- 
ever, if  no  provision  fixes  the  beginning  and  end  of  the 
fiscal  year,  the  fiscal  year  means  the  calendar  year.*^ 

§  2178.     Estimates  of  probable  expenditures. 

A  very  common  provision  found  in  charters  or  general 
statutes  is  one  making  it  the*  duty  of  .every  municipal 
officer,  the  conduct  of  whose  office  requires  the  expendi- 
ture of  money,  and  every  board  or  commission  having 
the  management  and  control  of  any  department  of  the 
government  of  the  city,  to  prepare  and  file,  before  a  cer- 
tain day  which  is  generally  some  time  before  the  end  of 
the  fiscal  year,  a  detailed  estimate  of  the  amount  of 
expenditure  required  for  their  office  or  department,  in- 
eludiug  a  statement  of  the  salaries  of  their  subordi-- 
nates.**  Of  course  these  provisions  differ  in  different 
jurisdictions.  Their  purpose,  however,  is  the  same 
wherever  found,  i.  e.,  to  ascertain  the  amount  of  money 
which  must  be  raised  to  conduct  the  affairs  of  the  munici- 
pality for  the  ensuing  fiscal  year. 

§  2179.     General  and  special  funds. 

Municipal  funds  are  either  general  or  special.**    Cer- 
tain claims  are  payable  out  of  the  general  funds,*^  and 

42    Compare  Moose  v  State,  49  44.    Special        funds.       Lamar 

Ark.  499,  5  S.  W.  885.  "Water    &    Electric    Light    Co.    v. 

43.     Estimates    of   revenues    or  Lamar,  128  Mo.  188,  26  S.  W.  1025, 

expenses.     White  v.  Decatur,  119  31  S.  W.  756,  32  L.  R.  A.  157. 

Ala.    476,    23    So.    999;    Hover    v.  45.    East  Jordan  Lumber  Co.  v. 

People,  17  Colo.  App.  375,  68  Pac.  East    Jordan,    100    Mich.    201,    58 

679.  N.  W.  1012. 

Annual        appropriation        ordi-  g^^  Higgins  v.   San  Diego,  ISl 

nances   are   often  required   to  be  (,^j    gg^^    gg    p^^    ^^f^.    g^.^^^.^    ^^ 

preceded  by  estimates  of  a  cer-  ^.^j    ^    Hardcastle,  68  Wash.  548, 

tain  board  or  boards.     Baltimore  jg^  p^^^    ^^^                                  ^ 
V.  Gorter,   93   Md.  1,   48  Atl.  445. 

Estimate   held   not   a   limit   to  General  revenue  taxes  may  be 

disbursements  where  greater  sum  used  to  pay  for  necessary  public 

has    been    collected    and    is    In  easements    or    roadways.      Long- 

the   treasury.      San    Francisco    v.'  "^lew  v.   Capps    (Tex.   Civ.   App.), 

Broderick,    111    Cal.    302,    307,    43  123  S.  W.  160. 

Pac.   960.  Street   sprinl<ling.     McAUen  v. 
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ordinarily  general  funds  may  be  appropriated  by  the 
council  to  any  municipal  object.*®  So  when  there  is  no 
requirement,  by  statute  or  otherwise,  that  money  coming 
into  the  city  treasury  shall  be  kept  in  a  special  fund  and 
applied  to  a  particular  purpose,  it  is  proper,  of  course, 
to  place  it  in  the  general  fund,  and  to  use  it  for  general 
city  purposes.*'^  In  some  states,  however,  the  expenses 
of  previous  years  cannot  be  paid  out  of  the  general  reve--- 
nue  fund  collected  to  pay  the  expenses  of  the  subsequent 
year,  in  preference  to  the  current  expenses  of  such 
year.** 

Special  funds  are  often  created  for  the  payment  of 
a  particular  class  of  claims,*®  and  in  such  case  the 
general  rule  is  that  they  cannot  be  used  for  any 
other  purpose,^"  unless  special  provision  is  made  there- 


Hamblin,    129    Iowa,    329,    105    N. 
W.  593,   5  L.  R.  A.    (N.  S.),  434. 

Expenses  of  water  department 
are  payable  from  -the  current  ex- 
pense fund,  wihere  the  receipts  of 
such  department  are  paid  into 
such  fund  and  no  separate  appro- 
priation is  made  for  the  water 
department.  State  ex  rel.  v.  Mc- 
Ilraith,  113  Minn.  237,  129  N.  W. 
377. 

Bond  issue  as  exclusive.  The 
fact  that  a  statute  authorizes  the 
common  council  to  Issue  city 
bonds  for  certain  expenses  and 
to  provide  for  a  sinking  fund, 
does  not  -prohibit  the  municipal- 
ity from  paying  such  expense  out 
of  its  general  funds.  Bohannan 
V.  Stamford,  80  Oonn.  107,  67  Atl. 
372. 

46.  General  funds  may  be  used 
to  indemnify  officers  for  expenses 
incurred  by  them,  in  the  bona 
fide  discharge  of  their  duties. 
Bradley  v.  Hammonton,  38  N.  J. 
L.  430,  20  Am.  Rep.  404. 

47.  Twitchell    t.    Spokane,    55 


Wash.  86,  104  Pac.  150.  24  L.  R. 
A.    (N.    S.),    290. 

48.  Pendleton  v.  Ferguson,  99 
Tex.  296,  89  S.  W.  758. 

49.  Higgins  v.  San  Diego,  131 
Cal.  294,  63  Pac.  470;  Barber  As- 
phalt Pay.  Co.  V.  New  Orleans,  43 
La.  Ann.  464,  9  So.  484;  Drhew 
V.  Altoona,  121  Pa.  St.  401,  15 
Atl.  636;  State  v.  Rlplinger,  30 
Wash.  281,  70  Pac.  748. 

Accident  fund.  Cities  are  some- 
times required  by  statute  to  cre- 
ate an  accident  fund  to  pay  per- 
sonal Injury  judgments  lagainst 
the  municipality.  State  ex  rel.  v. 
Lamprey,  57  Wash.  84,  106  Pac. 
501. 

50.  California.  People  v.  Swift, 
28  CaJ.  397. 

niinois.  People  v.  Hummel,  215 
111.  71,  37  N.  E.  78;  Water  Com'rs 
V.  HaU,  98  111.  371. 

Iowa.  Rice  v.  Walker,  44  la. 
458. 

Micliigan.  People  v.  Bay  City, 
36  Mich.  186. 
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for;  '^  and  claims  payable  out  of  a  special  fund  are  usu- 
ally not  payable  out  of  any  other  fund,^^  and  hence  the 
municipality  is  ordinarily  not  liable  outside  of  such 
fund."*  Irrespective  of  statute,  a  fund  raised  by  a  mu- 
nicipality for  a  special  purpose  is  a  triist  fund,  and  equity 
will,  in  a  proper  case,  interfere  to  prevent  its  diversion.^* 
So  where  the  cost  of  a  local  improvement  is  to  be  paid 
from  a  special  fund  or  appropriation,  it  cannot  be  col- 
lected out  of  the  general  funds,  and  no  recovery  can  be 
had  against  the  municipality  where  the  remedy  to  collect 
from  the  special  fund, is  lost.""  But  where  a  municipality 
owns  a  public  utility,  such  as  a  water  or  light  plant  or 
the  like,  it  has  been  held  that  surplus  proceeds  are  cur- 
rent funds  which  may  be  diverted  to  other  needs  of  the 
municipality."®  So  where  a  municipality  sues  to  recover 
a  sum  due  to  the  general  fund,  defendant  may  set  off  a 
claim  payable  out  of  a  special  fund,  where  there  is  money 
in  the  special  fund  to  meet  the  claim  made  against  it, 
and  nothing  is  needed  but  a  simple  transfer  upon  the 
books  of  the  municipality."^ 

New  Jersey.    Hoboken  v.  Ivison,  51.     Callaway  v.  Baltimore,  99 

29  N.  J.  L.  65.  Md.  315,  57  Atl.  661;   Re  Taxpay- 

New  York.    Locke  v.  Buffalo,  90  ers    and    Freeholders    of    Platts- 

N.  Y.   S.   550,   97  App.  Dlv.   483;  burgh,  157  N.  Y.  78,  51  N.  B.  512. 

People  V.  Wilson,  46  Hun  (N.  Y.),  52.    Brooks  v.  San  Luis  Obispo, 

134;   People  y.  Weston,  10  N.  Y.  109  Cal.  50,  41  Pac.  791. 

St.  Rep.  743.  63.     Directors  of  Chicago  Pub- 

United    States.    Hart    t.    New  lie  Library  v.  Arnold,  60  111.  App. 

Orleans,  12  Fed.  292.  328. 

See  Ayer  v.  Bangor,  85  Me.  511,  §  2186  post. 

27    Atl.    523;    Hennessey   v.   New  54.     Weik  v.  Wausau,  143  Wis. 

Bedford,  153  Mass,  260,  26  N:  E.  645,  128  N.  W.  429. 

999-  55.     Rhode  Island  M.  &  T.  Co. 

Cannot  divert  funds   from  one  v.  Spokane,  19  Wash.  616,  53  Pac. 

fund  to  another.    State  ex  rel.  v.  1104. 

Kennedy,  121  La.  757,  46  So.  796.  §  2186  post. 

Taxes  must  be  devoted  to  the  56.     Crouch    v.    McKInney,    47 

purposes  for  which  raised.    Merl-  Tex.  Civ.  App.  54,  104  S.  W.  518. 

wether  v.  Garrett,  102  U.  S.  472,  57.     ESaton  Rapids  v.  Houpt,  63 

26  L.  Ed.  197.  Mich.  371,  29  N.  W.  860. 
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§  2180.     Same — general  expense  fund. 

Sometimes  the  council  is  authorized  to  provide  for  a 
general  expense  fund  for  expenses  not  otherwise  pro- 
vided for,  and  if  the  appropriation  for  any  particular 
thing  or  department  is  found  insufficient,  the  council 
may  order  the  transfer  of  all  or  a  certain  part  of  such 
fund  to  the  credit  of  the  fund  found  insufficient.'*  In 
St.  Paul,  the  1905  charter  authorizes  the  common  council 
to  appropriate  money  '.'to  provide  a  general  fund  for 
the  current  and  incidental  expenses  of  the  city,  *  *  *  in 
which  may  be  included  a  contingent  fund  not  to  exceed 
$10,000  to  be  used  by  the  common  council  for  such  pur- 
poses as  it  may  deem  calculated  to  promote  the  general 
welfare  of  the  city."  It  was  held  that  advertising  the 
city,  through  a  publicity  bureau,  was  a  purpose  provided 
for  by  the  contingent  fund,  but  that  such  advertising 
did  not  fall  within  the  term  "current  and  incidental 
expense, ' '  and  hence  that  where  the  contingent  fund  was 
exhausted,  advertising  claims  cannot  be  paid  out  of  the 
general  fund.^* 

§  2181.     Custody  of  funds. 

Money  once  collected  by  a  municipal  officer  is  ordi- 
narily held  by  him  as  an  agent  of  the  municipality,  and 
he  is  responsible  for  negligence,  at  least,  in  its  keeping 
until  it  is  paid  over  or  deposited  as  required  by  law.**" 
Generally  the  city  treasurer,  and  not  the  city  clerk,  is 
the  custodian  of  the  city  funds ;  *^  but  moneys  are  usually 
required  to  be  deposited  in  some  bank  designated  as  a 
depository  of  muncipal  funds.*^ 

58.  "Unforseen     emergency,"         61.     Lowe  v.   Guthrie,   4   Okla. 
■what  Is,  within  statute  authoriz-      287,  44  Pac.  198. 

ing  appropriation  from  contingent  62.      Interstate    Nat.     Bank    v. 

fund  In  such  cases.    Ampt  v.  Cln-  Ferguson,    48    Kan.    732,    30    Pac. 

cinnatl,  1  Ohio  N.  P.  379,  3  Ohio  237;  Montgomery  v.  State  ex  rel., 

S.  &  G.  P.  Dec.  62.  97  Miss.  293,  52  So.  357;   State  v. 

59.  Mitchell    v.    St.    Paul,    114  Bowers,   26   Ohio  Cir.  Ct.  R.   326, 
Minn.  141,  130  N.  W.  66.  aff'd   without    opinion    in    Bowers 

60.  §  539  ante,  vol.  2.  v.  State,  70  Ohio  St.  423,  72  N.  B. 

1155. 
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Besides  tlie  general  power  of  the  legislature  over 
municipal  funds  and  debts,^^  the  legislature  may  regu- 
Jate  the  mode  of  collecting,  receiving  and  holding  munic- 
ipal funds,**  and  such  a  regulation  cannot  be  changed  by 
ordinance.  Thus,  where  a  statute  gives  a  board  of  pub- 
lic works  control  of  all  moneys  received  for  public  im- 
provements, an  ordinance  cannot  give  the  custody  of 
such  funds  to  a^^board  of  trustees."^  Special  funds  may 
be  made  subject  to  the  order  of  a  particular  board,  so  as 
to  be  independent  of  the  control  of  the  council.®® 

§  2182.     Adjustment  of  accounts  with  state  or  county. 

Often  the  taxation  of  particular  kinds  of  property  is 
vested  in  the  state  alone  and  withdrawn  from  the  scope 
of  municipal  taxation,  so  that  the  state  holds  at  least  a 
part  of  the  taxes  so  collected  as  a  trustee  for  the  various 
municipalities  affected.®^  So  other  municipal  funds  are 
sometimes  coliected  by  the  state  as  a  trustee  for  the 
municipalities.  On  the  other  hand,  state  funds,  includ- 
ing taxes,  are  often  collected  by  municipalities,®^  in  which 
case  it  is  held  that  if  both  state  and  municipal  taxes  are 
collected  by  a  municipality  and  deposited  in  a  common 
account,  the  state  taxes  are  entitled  to  a  preference  of 

Who  may,  designate  depository,  ment.     Capps    v.     Citizens'     Nat. 

In    some    jurisdictions,    the    mu-  Bank   (Tex.  Civ.  App!  1911),  134 

nicipal    treasurer,     and    not    the  S.  W.  808. 

common    council,    must   designate  63.     §§  230-234  ante,  vol.  1. 

the     depositories     in    which    the  64.     Interstate    Nat.    Bank    v. 

funds    coming    into    their    hands  Ferguson,    48    Kan.    732,    30    Pac. 

shall  be  kept.     Territory  ex  rel.  237. 

V.  Matson,  16  N.  M.  135,  113  Pac.  65.     Tampa  v.    Salomonson,   35 

816.  Pla.  446,  17  So.  581. 

IVIandamus.     If  a  depositary  is  6&.     Kerr   v.    Bellefontaine,    59 

selected,    mandamus    will    lie    to  Ohio  St.  446,  52  N.  E.  1024. 

compel  "a    deposit    of    municipal  67.     Worcester  v.  Board  of  Ap- 

funds   in    such  'depositary.      Peo-  peal,  184  Mass.  460,  69  N.  E.  330. 

pie  V.  Gibler,  78  111.  App.  193.  68.      Louisville      v.      Common- 

Garnisliment.     Funds  of  a  mu-  wealth,  4  Mete.   (Ky.)    63;   Louls- 

nicipality,  while  in  the  hands  of  ville    v.    Commonwealth,    9    Dana 

its    official    depository.    Is    in    the  (Ky.),   70;    People  v.   Myers,   126 

hands  of  an  agent  of  the  law,  and  N.  Y.   6J'.9,  27  N.  E.   411,  aff'g  59 

therefore  not  subject  to  garnish-  Hun,  617,"  13  N.  Y.  S.  182. 
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payment  out  of  such  fund.^*  So  if  state  taxes  are  col- 
lected by  municipalities,  the  municipal  officer  whose  duty 
it  is  to  receive  and  pay  over  the  taxes  is  not  the  agent  of 
the  state  in  respect  to  that  duty  but  is  the  agent  of  he 
municipality,''*'  so  that  if  the  money  is  lost  through  the 
embezzlement  or  fault  of  such  officer,  the  loss  falls  upon 
the  municipality. ''1 

The  cost  and  expense  of  maintenance  of  public  parks 
and  a  river  basin,  where  borne  by  the  state,  may  be  di- 
vided among  the  cities  and  towns  in  the  district,  although 
it  seems  that  the  limits  of  the  constitutional  power  of  the 
legislature  to  place  such  burdens  upon  municipalities  has 
never  been  determined.''^  So  certain  taxes  collected  by 
county  officers  often  belong  to  a  town,  city  or  village ;  ''* 
and  funds  are  often  required  to  be  distributed  ''*  or  ex- 
pense shared  ''^  by  or  between  a  county  and  a  smaller 
municipality  located  therein.  If  taxes  are  collected  by 
a  county  for  road  purposes,  upon  property  of  a  city  or 
village,  and  half  thereof  belongs  to  the  city  or  village, 
the  officers  of  the  city  or  village  have  no  power  to  com- 
promise the  right  to  such  money,  since  the  half  is  a  trust 
fund.''" 

69.  State  v.  Brewster,  42  N.  J.  County,  adjustment  of  accounts 
L.  125;  Bayonne  v.  Klngsland,  41  with.  Logan  County  Sup'rs  v. 
N.  J.  U  368.  Lincoln,  81  111.  156;   Iowa  City  t. 

70.  People  v.  St.  Clair  County,  Johnson  County  (la.),  61  N.  W. 
30  Mich.  388;  Com.  v.  Philadel-  995;  Buffalo  v.  Neal,  33  N.  T.  S. 
phia,  157  Pa.  St.  558,  27  Atl.  553.  346,  86  Hun,  76;  Green  County  t. 

71.  See  cases  cited  in  preceding  Monroe,  55  Wis.  175,  12  N.  W.  472 ; 
note,  and  also  Auditor  General  v.  Sheboygan  County  v.  Sheboygan, 
Ottawa,  County,.  76  Mich.  295,  42  54  Wis.  415,  11  N.  W.  598;  Wal- 
N.  W.  1101;  Com.  v.  Hershey,  200  worth  County  Sup'rs  v.  White- 
Pa.  St.  306,  49  Atl.  882.  water,  17  Wis.  193. 

Contrq,,    State    v.    Leavenworth  74.     Bearden  v.  Fullam,  129  N. 

County,     2    Kan.     61;     Lancaster  C.  477,  40  S.  E.  404. 

County  V.  State,  74  Neb.  211,  104  75.     Richardson   v.    Boske,    111 

N.  W.  187,  107  N.  W.  388.  Ky.  893,  64  S.  W.  919,  23  Ky.  L. 

72.  Re      Metropolitan      Park  Rep.  1209. 

Com'rs,  209  Mass.  381,  95  N.  E.  76.  State  ex  rel.  v.  Bisping,  89 
866.  Neb.  100,  130  N.  W.  1034 

73.  Fairplay  v.   Park   County, 
29  Colo.  57,  67  Pac.  152. 


4632  Municipal  CoepoeAtions.        §§  2183, 2184 

§  2183.     Surplus  funds  at  end  of  fiscal  year. 

Charters  sometimes  provide  that  at  the  close  of  each 
fiscal  year  the  council  shall  direct  the  transfer  of  all  sur- 
plus moneys  remaining  in  each  fund,  over  and  above  the 
amount  of  outstanding  demands  and  liabilities  payable 
out  of  such  fund,  to  a  fund  called  the  reserve  fund.  In 
other  municipalities,  the  governing  statute  provides  that 
any  unexpended  balance  of  an  appropriation  in  any  cur- 
rent fiscal  year  shall  be  added  to  the  amount  appropri- 
ated for  the  same  purpose  out  of  the  levy  for  the  suc- 
ceeding year.''''  In  any  event,  moneys  in  a  special  fund 
for  a  certain  year  cannot  be  used,  after  the  expiration 
of  such  year,  to  pay  claims  for  a  subsequent  year,  where 
a  suit  is  pending  to  recover  on  a  claim  for  a  prior  year 
payable  out  of  such  fund.''® 

§  2184.  Transfer  of  moneys  from  one  fund  to  another. 
The  charter,  in  some  cities,  expressly  forbids  the  trans- 
fer of  money  from  one  fund  to  another,  or  to  use  the 
same  in  payment  of  de^nands  upon  another  fund,  ex- 
cept, in  some  cities,  certain  reserve  funds  provided  for 
in  some  charters.  Even  without  such  a  provision,  the 
well  settled  rule  is  that  special  funds  cannot  be  used  for 
another  and  different  purpose.''^  Unless  authorized  so 
to  do  by  statute,  or  charter,  a  municipality  has  no  power 
to  borrow  from  one  city  fund  and  use  the  money  for 
other  purposes,  and  replace  the  amount  borrowed  out 
of  the  next  tax  levy.*"  Furthermore,  the  transfer  of  the 
balance  of  a  fund  to  another  fund  does  not  bar  the  rights 
of  those  holding  claims  payable  out  of  such  funds.®^ 

77.  Neumeyer   v.   Krakel,   110         79.    S  2179  ante. 

Ky.  624,  62  S.  W.  B18,  23  Ky.  L.  80.    Weik  v.  Wausau,  143  Wis. 

Rep.    190,    holding   however,   that  645,  128  N.  W.  429,  holding  cities 

unappropriated    balance    In    the  of  third  class.  In  Wisconsin,  have 

treasury    from    a    previous    levy  no    such    iiower,    although    such 

could  not  he  expended  by  the  board  power  is   expressly   conferred   on 

until  It  was  appropriated  by  the  cities  of  the  first  class, 

council.  81.    Chaffee  t.  Granger,  6  Mich. 

78.  Bilby  V.  McKenzie,  112  Cal.  51. 
143,  44  Pac.  341. 
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§  2185.     Payment  of  debts. 

A  municipal  corporation,  like  any  other  corporation, 
must  pay  its  debts,  where  properly  incurred  for  an  au- 
thorized purpose ;  *^  and  obviously  a  municipality  cannot 
set  up  poverty  as  a  defense  any  more  than  an  individ- 
ual.*^ "So  municipal  corporations  cannot  extinguish 
their  debts  by  changing  their  names,  or  enlarging  their 
limits  and  powers,  or  organizing  under  new  charters.  A 
debt  once  contracted  by  a  municipal  corporation  will  sur- 
vive as  a  debt  against  whatever  corporate  entity  is  sub- 
sequently created  to  take  its  place,  at  least  to  the  extent 
that  t)ie  new  or  enlarged  corporation  absorbs  the  old, 
and,  certainly,  to  this  extent  the  obligation  of  the  con- 
tract remains  intact  and  cannot  be  impaired."**     How- 


82.  Priorities,  see  Fresno  Canal 
&  Irrigation  Co.  v.  McKenzle,  135 
Cal.  497,  67  Pac.^900;  State  ex  rel. 
V.  New  Orleans,  116  La.  851,  41 
So.  115;  State  ex  rel.  v.  New 
Orleans,  111  La.  374,  35  So.  605; 
Conroy  v.  Hugef,  34  La.  Ann. 
1254;  Lebanon  Light  &  Magnetic 
Water  Co.  v.  Lebanon,  163  Mo. 
246,  63  S.  W.  809;  State  ex  rel.  v. 
Norvell,  80  Mo.  App.  180;  Denison 
V.  Foster  (Tex.  Civ.  App.),  37  S. 
W.  167,  foll'g  Sherman  v.  Smith, 
12  Tex.  Civ.  App.  580,  35  S.  W. 
294. 

Current  expenses,  in  Texas,  are 
entitled  to  priority  of  payment,  as 
against  other  municipal  indebted- 
ness, out  of  its  general  revenues; 
and  hence  if  the  general  fund  is 
Insufficient  to  pay  such  expenses, 
a  general  judgment  creditor  can- 
not obtain  payment  of  his  judg- 
ment out  of  such  funds.  Capps 
V.  Citizens'  Nat  Bank  (Tex.  Civ. 
App.  1911),  134  S.  W.  808. 

Set-offs.  Statutes  sometimes 
authorize  set-ofts  of  amounts  due 
the  municipality.    Corbett  v.  Wid- 


ber,  123  Cal.  154,  55  Pac.  764,  hold- 
ing, however,  that  set-oft  could  be 
urged  only  in  court. 

Officer  cannot  set-off  personal 
claim.  The  disbursing  officer  has 
no  right  to  withhold  a  part  of  the 
sum  due  on  a  claim  against  the 
municipality,  to  apply  in  payment 
of  a  personal  claim  of  the  officer 
against  the  creditor  of  the  mu- 
nicipality. Tobln  V.  Kage,  19  N. 
Y.  S.  440,  64  Hun,  531. 

Payment  by  order  of  dourt. 
Of  course,  if  a  decree  or  judgment 
directs  payment  of  a  claim  by  a 
municipal  officer,  he  Is  not  guilty 
of  misconduct  in  making  the  pay- 
ment. B^esno  Canal  &  Irrigation 
Co.  V.  McKenzle  (Cal.),  65  Pac. 
473,  rev'd  on  other  grounds  in  135 
Cal.  497,  67  Pac.  900. 

83.  Hammond  v.  Place,  116 
Mich.  628,  74  N.  W.  1002,  72  Am. 
St.  Rep.  543. 

84.  Lake  Charles  Ice,  Light  & 
Water-Works  Co.  v.  Lake'  Charles, 
106  La.  65,  30  So.  289,  292. 

See  §  310  et  aeq.,  ante,  vol.  1. 
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ever,  a  municipality  is  not  required  to  seek  its  creditors 
to  make  payment,*^  and  indebtedness  is  generally  pay- 
able at  the  municipal  treasury.*®  If  tbe  debt  exceeds  the 
municipal  debt  limit,  ordinarily,  it  is  not  collectible,^^ 
and  under  statutes  or  constitutional  provisions  in  some 
states  the  surplus  revenue  of  future  or  past  years  is  not 
applicable  to  current  debts.*^ 

A  creditor  who  accepts  municipal  certificates  of  in- 
debtedness ®^  or  municipal  bonds  ®"  takes  them  as  pay- 
ment and  cannot  recover  for  loses  incurred. 

Payments  by  a  municipality  on  a  contract  or  for  an 
indebtedness  which  the  municipality  had  no  authority  to 
make  or  incur,  may  be  recovered  back.*^ 

§  2186.     Effect  of  insufficient  funds. 

Where  a  claim  is  payable  from  a  special  fund,  the 
question  arises  as  to  what  is  the  effect  of  the  insuflB- 
ciency  of  such  fuhd  to  meet  claims  payable  therefrom.®^ 


Effect  of  annexing  territory  or 

changing  the  boundaries  on  exist- 
ing indebtedness,  §  294  ante, 
vol.  1. 

85.  Williamson  County  v.  Far- 
son,  101  111.  App.  328,  affi'd  in  199 
111.  71,  64  N.  E,  1086. 

86.  See  Pekin  v.  Reynolds,  31 
111.  5S9,  83  Am.  Dec.  244;  People 
V   Tazewell  County,  22  111.  147. 

87.  §  2239  post. 

88.  Theiss  v.  Hunter,  4  Ida.  788, 
45  Pac.  2;  Barber  Asphalt  Pav. 
Co.  V.  New  Orleans,  43  La.  Ann. 
464,  9  So.  484;  Bergen  v.  New 
Orleans,  35  La.  Ann.  523;  Tyler 
V.  L.  L.  Jester  &  Co.,  97  Tex.  344, 
78  S.  W.  1058;  Siegel  v.  New 
Orleans,  81  Fed.  522,  26  C.  C.  A. 
492. 

See  Weaver  v.  San  Francisco, 
146  Cal.  728,  81  Pac.  119;  East  St. 
Louis  V.  Plannlgen,  34  III.  App. 
596;  Re  Taxpayers  and  Freehold- 


ers of  Plattsburgh,  157  N.  Y.  78. 
51  N.  E.  512. 

89;  Morgan  v.  District  of  Co- 
lumbia, 19  Ct.  CI.  (U.  S.)  156, 
164. 

The  delivery  by  a  municipality 
of  its  legal  warrant  in  payment 
of  a  contract  which  calls  for  pay- 
ment in  cash,  is  a  payment  of 
such  contract  obligation.  Hart  v. 
Wyndmere,  21  N.  D.  383,  131  N. 
W.  271. 

90.  Loudon  v.  Taxing  Dist.  of 
Shelby  County,  104  U.  S.  771,  26 
L.  Ed.  923. 

91.  §  2176  ante. 

92.  It  seems  that  if,  at  the 
time  of  ordering  certain  work  to 
be  done,  there  was  enough  of  the 
proper  appropriation  unexpended 
to  pay  therefor,  the  municipality 
is  liable,  notwithstanding  such 
appropriation  is  subsequently  ex- 
hausted. Chicago  Y.  Berger,  JQC 
in.  App.  158. 
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It  seems  that  if  the  deficiency  in  a  special  fund  is  caused 
by  an  unlawful  diversion  and  misapplication  by  the 
municipality  of  such  funds  from  the  purpose  for  which 
they  were  collected,  one  having  a  claim  payable  out  of 
such  fund  may  recover  a  judgment,'^  under  the  rule 
that  no  misapplication  of  a  special  fund  by  the  officers 
of  a  municipality  can  defeat  the  rights  of  creditors  en- 
titled to  be  paid  therefrom.'*  Furthermore,  "when 
money  has  been  appropriated  for  a  specific  purpose,  it 
is  not  in  all  cases  a  sufficient  answer  to  an  application 
for  a  mandamus  to  compel  its  payment  for  that  purpose 
to  set  up  that  the  money  has  been  wrongfully  applied 
to  other  purposes.  It  may  be  regarded,  in  contempla- 
tion of  law,  as  still  in  the  treasury."*^  On  the  other 
hand,  if  a  claim  is  made  payable  only  out  of  a  special 
fund,  and  there  is  no  such  fund,  ordinarily  the  municipal- 
ity is  not  liable.'®  Likewise,  if  a  claim  is  payable  out  of 
a  special  fund  such  as  a  sidewalk  fund,  and  there  is 
nothing  in  such  fund,  it  has  been  held  that  the  munici- 
pality is  not  liable  merely  because  it  has  not  collected 
the  -sidewalk  tax  or  assessment,  where  it  is  not  shown 
that  the  tax  or  assessment  is  invalid^  or  that  there  has 
been  negligence  in  making  it.^'' 

The  same  rules  are  applicable  in  this  connection,  so 
far  as  pertinent,  as  those  governing  claims  payable 
from  special  assessments  where  there  has  been  no  as- 
sessment or  where  the  assessment  is  insufficient  to  pay 
all  claims.'* 

93.      Barber    Asphalt    Pav.    Co.  Hockaday    t.    Chaffee    County,    1 

V.  Chicago,  139  111.  App.  121,  128;  Colo.  App.  362,  29  Pac.  287. 

People  V.  Owens,  96  N.  T.  S.  1054,  94.     State   ex   rel.   v.   Pllsbury, 

110  App.  Div.  30.     See  also,  Chi-  30  La.  Ann.  705. 

cago  V.  Union  Trust  Co.,  138  111.  95.    People  ex  rel.  v.  New  York 

App.   545,   552-556.  City,  77  N.  Y.  45,  50. 

The  fact  that  a  claim  is  payable  96.    See  Loudenslager  v.  Atlan- 

out   of   a   special   fund,   and   that  tic  City,  80  N.  J.  L.  658,  77  Atl. 

such   fund   has   been   wholly   and  1060,   aff'd   in   81   Atl.   1134. 

illegally  spent,  does  not  preclude,  97.     Denver   v.    National   Exch. 

it  seems,  the  recovery  of  a  judg-  Bank,   34   Colo.   387,   82   Pac.   448. 

ment  on  the  claim,  in  an  action  at  98.    §  1950,  ante,  vol.  4. 
law     against     the     municipality. 
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5.      APPEOPEIATIONS. 

§  2187.     Definition,  classification  and  power  to  make. 

An  appropriation,  as  the  word  is  used  in  the  law  of 
municipal  corporations  relating  to  the  appropriation  of 
moneys,  is  the  setting  apart  of  a  designated  sum  for  a 
particular  purpose  or  purposes.^^  The  power  to  appro- 
priate money  exists,  it  seems,  as  an  implied  power,^ 
provided  the  appropriation  be  considered  as  the  mere 
act  of  setting  aside  a  surci  for  a  specified  purpose.  But 
charter  authority  to  appropriate  a  certain  fund  to  one 
of  two  purposes  has  been  held  not  to  authorize  a  divi- 
sion of  the  fund  between  the  two  purposes.^  Further- 
more, appropria'tions  must  be  for  corporate  and  public 
puposes ;  *  and  appropriations  of  revenues  for  the  cur- 
rent year,  to  pay  debts  and  liabilities  of  prior  years,  are 
invalid  in  some  states.* 


99.  Definitions.  A  specific  ap- 
propriation is  an  act  by  which  a 
named  sum  of  money  is  set  apart 
in  the  treasury  and  devoted  to 
the  payment  of  particular  claims 
or  demands.  Stratton  v.  Green, 
45  Cal.  159. 

An  appropriation  is  to  set  apart 
or  vote  a  sum  of  money  to  a  par- 
ticular object  Pollock  v.  Law- 
rence County,  Fed..  Cas.  No. 
11,255. 

The  transfer  of  money  from  one 
municipal  fund  to  another  is  not 
an  appropriation.  Chicago  v. 
Berger,  100  111.  App.  158. 

The  location  or  alteration  of  a 
street,  and  awarding  damages  to 
persons  injured  thereby,  is  not  an 
act  for  the  appropriation  of 
money,  so  as  to  require  approval 
by  the  mayor.  Preble  v.  Port- 
land, 45  Me.  241. 

Vote  at  town  meeting  held  an 
appropriation.  Woodward  v.  Rey- 
nolds,  58   Conn.   486,  19  Atl.  511. 


Construction  of  appropriations. 
Webb  Granite  &  Construction  Co. 
V.  Worcester,  187  Mass.  385,  73 
N.  E.  639;  May  v.  Gloucester,  174 
Mass.  583,  55  N.  E.  465;  State  ex 
rel.  V.  Brown,  141  Mo.  21,  41  S.  W. 
911;  Commonwealth  v.  Plttsburgih, 
183  Pa.  St.  202,  38  Atl.  628,  64 
Am.  St  Rep.  752. 

Distinguished  from  contract.  "A 
vote  setting  apart  money  for  a 
special  purpose  is,  in  its  nature, 
legislative,  and  is  rather  an  ap- 
propriation than  a  contract." 
'Paine  v.  Boston,  124  Mass.  486, 
489. 

1.  Chicago  V.  Brede,  121  111. 
App.  562,  567. 

2.  People  V.  Cairo,  50  111.  154. 

3.  §§  2165  et  seq.  ante. 

4.  Badger  v.  New  Orleans,  49 
La.  Ann.  804',  21  So.  870,  37  L.  R. 
A.  540. 

§  2179,  (mta 
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Appropriations  may  be  classified  as  (1)  annual  ap- 
propriations '  and  (2)  appropriations  made  from  time 
to  time  as  the  occasion  requires. 

§  2188.     Necessity  for. 

The  United  States  constitution  provides  that:  "No 
money  shall  be  drawn  from  the  treasury,  but  in  conse- 
quence of  appropriations  made  by  law."  Like  provi- 
sions are  contained  in  many  of  the  state  constitutions, 
and  more  or  less  similar  provisions,  although  generally 
not  so  broad,  are  found  in  statutes  or  charters  in  regard 
to  funds  of  municipal  corporations.  Thus,  it  is  some- 
times provided  that  no  money  shall  be  paid  out  of  the 
municipal  treasury  until  appropriated  by  law,®  or  that 
no  debt  or  liability  shall  be  incurred  by  a  municipality 
unless  an  appropriation  has  been  previously  made,''  or 
that  all  contracts  requiring  the  disbursement  of  money 
must  be  preceded  by  an  appropriation  therefor.*  So, 
particular  improvement  ordinances  are  sometimes  re- 

5.  S  2189,  post.  Mfg.  Co.  v.  Granger,  21  R.  I.  298, 

6.  Durrett  v.  Buxton,  63  Ark.  21  R.  I.  (part  2),  90,  43  Atl.  590. 
397,  39  S.  W.  56 ;  Niles  Bryant  If  money  is  borrowed  by  a  city 
School  V.  Bailey,  161  Mich.  193,  and  specifically  appropriated  to 
126  N.  "W.  116.  a  particular  purpose,  it  need  not 

No  appropriation  need  be  made  be    appropriated    over    and    again 

for  officers'  salaries  wh,ere  ordin-  by   annual    ordinance,    where   not 

ance  provides   for  their  payment  all    disbursed   in   one  year.    Com- 

out  of  the  city  treasury,  in  equal  monwealth  v.  Larkin,  27  Pa  Super, 

monthly  installments,  at  the  end  Ct.  397. 

of  each  month.     Kendall  v.  Ray-  7.    La  Plata  County  v.  Hamp- 

bould,  13  Utah,  226,  44  Pac.  1034.  son,   24   Colo.   127,   48   Pac.   1101. 

Second     appropriation.     Where  §   2173,  ante. 

money  has   been   duly   approprla^  Diversion       of       appropriation, 

ted  by  the,  council  for  the  use  of  Where  a  statute  requires  an  ap- 

the  board   of  health,   such  board  propriatlon  as  a  condition  to  mak- 

may  purchase   a   bicycle   for   the  ing  a  contract  binding  on  the  mu- 

uee  of  the  board  without  a  spe-  nlcipality,    the    subsequent    diver- 

cial  order  of  the  council.     Here  slon   of   such   appropriation   does 

the    charter    provided    that    the  not  affect  the  liability  of  the  mu- 

ccuncil    should    see   that    money  nicipality.      McGlue    v.    Philadel- 

was  not  paid  out  of  the  treasury  phia,  10  Phila.    (Pa.),  348, 

without       appropriation.        Pope  8.    |  1180,  ante,  vol.  3. 
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quired,  by  statute  or  charter  provision,  to  contain  a 
specific  appropriation  from  the  public  revenue,  based  on 
an  estimate  of  the  cost.'  And  annual  appropriation  bills 
are  generally  declared  to  be  necessary.^"  However,  it 
is  held  that  the  fact  that  the  charter  provides  that  no 
expenses  shall  be  incurred  without  an  appropriation  pre- 
viously made,  and  that  no  charge  shall  exist  against  the 
city  in  excess  of  the  amount  appropriated  for  the  several 
.purposes,  does  not  prevent  a  recovery  for  services  ren- 
dered the  city,  although  no  appropriation  has  been  made, 
where  the  charter  contains  a  mandatory  provision  that 
the  council  shall  make  an  appropriation  for  such  serv- 
ices.^^ 

§  2189.    Annual  appropriations. 

In  many  cities  and  villages,  an  appropriation  ordi- 
nance, sometimes  styled  a  budget,  is  required  to  be 
passed  annually,  and  it  is  customary  therein  to  set  apart 
frpm  the  prospective  revenues  certain  sums  for  various 
municipal  purposes.  And  in  some  cities,  the  passage  of 
the  budget  by  the  council  is  deemed,  of  itself,  an  appro- 
priation for  the  ensuing  fiscal  year  of  the  sums  set  aside 
for  the  several  purposes,  departments  and  officers  therein 
specified.^'' 

„    9.    St.    Louis    V.    Terminal    R.  and  authorized  by  statute.  Weik 

Ass'n,    211    Mo.    364,    109    S.    W.  v  Wausau,   143  Wis.   645,   128   N. 

641;  §  325,  p.-731  ante,  vol.  1.  W.  429. 

See  §  1869  ante,  vol.  4.  A  tax  levy  ordinance,  subdivid- 

10.  §  2189,  po.s*.  Ing  the  tax  rate,  and  designating 

11.  Dixon  v.  New  York  City,  a  certain  part  of  it  for  street  re- 
63  N.  Y.  S.  794,  31  Misc.  Rep.  pairs,  has  been  held  an  appropri- 
lOa.  ation  of  that  part  of  the  tax  rate 

12.  If  a  statute  forbids  city  for  the  purpose  designated.  Louis- 
treasurers  to  pay  out  any  funds  vllle  v.  Gosnell,  22  Ky.  L.  Rep. 
in  their  hands  "appropriated  hy  1524,  60  S.  W.  411,  61  S.  W.  476. 
law"  for  any  special  purpose,  ex-  Contrary  to  text.  Annual  ap- 
cept  for  suoh  purpose,  funds  are  portionment  of  revenue  of  city 
"appropriated  by  law"  where  the  among  different  funds  does  not 
common  council  levys  taxes  and  "amount  to  an  appropriation  of 
apportions  them  into  such  funds  such  funds.  State  ex  rel.  v.  Kan- 
as  are  provided  for  by  ordinance',  sas  City,  58  Mo.  App.  124. 


§2189 


Annual  Budget. 


4639 


In  Illinois,  for  instance,  statutes  require  the  passage 
by  city  councils  of  a  general  annual  appropriation  bill 
within  the  first  quarter  of  the  fiscal  year,  and  prohibit 
expenditures  in  excess  thereof/^  and  only  one  appropria- 
tion bill  can  be  passed  in  each  year,"  and  no  further  ap- 


Interest  on  municipal  bonds 
held  not  an  item  of  governmental 
expenditure  for  which  revenues 
may  he  appropriated,  so  as  to 
cut  off  rights  of  judgment  credi- 
tors. Anniston  v.  Hurt^  140  Ala. 
394,  37  So.  220,  103  Am.  St.  Rep. 
45. 

In  the  United  Kingdom,  an  ap- 
propriation bill  is  a  hill  passed  at 
the  end  of  each  session  of  parliar 
ment,  enumerating  the  money 
grants  made  during  the  session, 
and  appropriating  the  various 
sums,  as  voted  by  committee  of 
supply,  to  the  various  purposes 
for  which  it  is  to  be  supplied.  2 
Ency.  Brittanica,  229. 

13.  Chicago  v.  Pittsburgh,  C. 
C.  &  St.  L.  R.  Co.,  244  111.  220,  91 
N.  B.  422;  Danville  v.  Danville 
Water  Co.,  180  111.  235,  54  N.  E. 
224;   Fuller  v.  Heath,  89  111.  296. 

In  Illinois,  municipal  expendi- 
tures for  any  one  year  cannot 
lawfully  exceed  the  amount  pro- 
vided for  in  the  annual  appropri- 
ation bill  of  that  year,  and  no 
contract  can  be  legally  made  or 
expense  incurred  by  the  munici- 
pality unless  the  object  of  the 
contract  or  expenditure  is  in- 
cluded in  the  general  appropria- 
tion bill  and  an  appropriation 
therefor  made.  Litz  v.  West 
Hammond,  230  111.  310,  314',  82 
N.  E.  634;  Chicago  v.  Shober  & 
Carqueville  Lithographing  Co.,  6 
111.  App.  560. 


Expenditures  of  ,a  city  cannot 
exceed  the  amount  provided  for 
in  the  annual  appropriation 
bill,  unless  an  improvement  is 
necessitated  by  a  casualty  or  ac- 
cident happening  after  the  annual 
appropriation  is  made.  Chicago 
v.  Nichols,  177  111.  97,  52  N.  E. 
359,  holding  that  necessity  for 
additional  light  caused  by  com- 
bination of  gas  and  electric  light 
companies  and  by  construction  of 
elevated  railroad  was  neither  a 
"casualty"   nor   "accident." 

Portion  of  all  the  taxes  already 
collected  for  a  certain  year  need 
not  be  set  apart,  for  each  pur- 
pose mentioned  in  the  annual  ap- 
propriation bill,  so  that  such  por- 
.tion  bears  the  same  proportion  to 
the  whole  amount  collected, 
which  the  sum  appropriated  for 
that  purpose  hears  to  the  whole 
amount  of  the  annual  appropria- 
tion.   Fuller  v.  Heath,  S9  HI.  296. 

Time.  Passage  over  mayor's 
veto,  after  expiration  of  time,  re- 
lates back  to  original  passage. 
Fairfield  v.  People,  94  111.  244; 
King  V.  Chicago,  111  111,  63. 

Bill  passed  in  December,  where 
not  authorized  by  vote  of  people, 
held  too  late.  Engstad  v.  Dinnie, 
S  N.  D.  1,  76  N.  W.  292. 

14.  First  Nat.  Banlt  v.  Keith, 
183  111.  475,  56  N.  E.  179,  affi'g 
84  111.  App.  103,  holding,  however, 
that  incoming  council  may  change 
beginning   of   the    fiscal   year,    so 
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propriations  can  be  made  within  tlie  ye^r  unless  the 
proposition  has  first  been  sanctioned  by  a  majority  of 
the  legal  voters  of  the  city;  ^^  but  such  statutory  provi- 
sions do  not  apply  to  cities  organized  under  special  char- 
ters requiring  no  such  ordinance.^* 

In  Indiana,  it  has  been  held  that  it  is  only  in  case  of 
subsequent  emergencies  that  further  appropriations  may 
be  made  after  the  annual  appropriations." 

In  Connecticut,  it  is  held  that  where  there  is  a  charter 
provision  that  no  money,  other  than  that  appropriated, 
shall  be  expended  for  any  purpose,  its  aim  is  to  place 
the  power  of  apportionment  in  the  hands  of  a  special 
board,  in  order  to  protect  the  taxpayers  from  unusual 
and  unnecessary  expenses,  and  not  to  cripple  the  differ- 
ent departments  by  depriving  them  of  the  means  of  pay- 
ing the  ordinary  salaries  and  running  expenses  of  their 
departments;  and  if  an  appropriation  for  a  particular 
department  is  not  sufficient  for  such  purpose  the  common 
council  may,  if  authorized  so  to  do,  make  a  special  ap- 
propriation to  meet  the  deficiency,  if  there  is  unappropri- 
ated revenue  of  the  municipality  sufficient  to  meet  it.^* 

long  as  It  does  not  have  the  ef-  Charter   provisions   lor  an   an- 

fect   of    making   more   than    one  nual    classified    appropriation    hy 

fiscal   year    out   of   each   current  t^p    council    of    moneys    deemed 

y^^'^-  necessary  to  defray  the  expenses 

/^■„  l^°^\l:  ^TJ- "^'.fl  '"■  of  tl^«  «ty  m  its  various  depart- 
79,  69  N.  B.  623,  holding  that  ap-  ,        ^  ^      .^ 

.  ^,  ,.  .    ,  ments  and  for  its  various  purposes 

propnation   ordinance   cannot  be 

amended  so  as  to  Insert  further  ^°^   ^^^   ^^ar    next    ensuing,    and 

appropriations,  without  a  vote  of  forbidding  any  officer  or  board  to 

'  the  people.  exceed  such  appropriations,  have 

See    SiuUlvan    v.    Leadvllle,    11  been  held  to  be  plainly   for  the 

Colo.  483,  18  Pac.  736;  Chrlstensen  protection  of  the  city  against  its 

V.  Fremont,  45  Neb.  160,  63  N.  W.  officers  and  agents,  and  hence  not 

364.   -  to  debar  the  city  itself  from  ac- 

16.    Culbertson   v.    Fulton,    127  y^Q   ^pon   subjects   not   foreseen 

111.  30,  18  N.  B.  781.  .^^gjj    jjjg    annual    appropriation 


17.  State  v.  Wayne  County 
Cou^cil,  157  Ind.  356,  61  N.  E, 
715. 


•was  made,  and  from  expenditures 
which  may  be  involved   in   such 


18.     Sullivan  v.  Bridgeport,  81      action.     Whitney  v.  New  Haven, 
Conn.  660,  71  Atl.  906.  58  Conn.  450,  20  Atl.  666. 
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If  the  voters  authorize  the  borrowing  of  money  for  a 
specific  purpose,  such  money  is  subject  to  the  disposal 
of  the  mayor  and  council,  although  not  referred  to  in  the 
annual  appropriation  ordinance.^* 

§  2190.     Ordinance,  passage  and  contents. 

Generally,  appropriations  can  only  be  made  by  the  mu- 
nicipal counsel.  Oftentimes  they  are  required  to  be  in 
the  form  of  an  ordinance,^"  hut's  where  an  ordinance  is 
not  expressly  required,  a  resolution,  is  sufficient.^^  There 
is  no  set  form  for  appropriation  ordinances,  in  the  ab- 
sence of  a  statute  or  charter  provision;  but  it  is  suffi- 
cient that  the  intent  clearly  appears.^*  However,  an 
appropriation  must,  of  course,  fix  the  amount  thereof,^* 
and  annual  appropriation  bills  are  sometimes  required 
by  statute  or  charter  to  specify  the  amount  appropri- 
ated for  each  purpose ;  ^*  and  appropriation  bills  are 
generally  required  to  specify  the  objects  and  purposes 
for  which  the  appropriation  is  made.'" 

An  appropriation  should  not,  it  seems,  be  so  indefinite 
as  to  constitute  a  delegation  of  legislative  power  to  the 
executive  officers  whose  duty  it  might  be  to  expend  the 
money .^®  So  statute  or  charter  provisions,  if  any,  re- 
lating to  appropriation  ordinances  must  be  complied 

19.  state  V.   Martin,    27   Neb.      their     intent  to  make  an  appro- 
441,  43  N.  W.  244.  priatlon."    Commonwealth  v.  Bar- 

20.  State  v.  Cleveland,  10  Ohio      ker,  211  Pa.  St.  610,  61  Atl.  253. 
Dec.  571,  22  Wkly.  Law  Bui.  113.         23.    Webster  v.  Hopewell,  19  Pa. 

21.  Fox  V.  Clark,  72  N.  J.  L.      Super.  Ct.  549. 

100,  69  Atl.  224;  Tappan  v.  Long  24.  Engatad  v.  Dinnie,  8  N. 
Branch  Police,  Sanitary  &  Im-  D.  1,  76  N.  W.  292,  holding  it  In- 
provement  Commission,  59  N.  J.  sufficient  to  appropriate  a  certain 
L.  371,  35  Atl.  1070.  sum  for  paying  salaries  and  erect- 
See  §§  633  to  636  ante,  vol.  2.  ing    and    Installing    an    electric 

22.  The     appropriation     ordi-  light  plant. 

nance,  where  there  is  no  statutory  25.     Leadville  v.  Matthews,  10 

restriction  as  to  form,  may  be  in  Colo.  125,  14  Pac.  112. 

any  form  the  council  may  choose.  26.     Helt  v.  Portsmouth,  73  N. 

"All  that  is  necessary  is  that  the  H.  334,  61  Atl.  596. 
language    should    clearly    express 
5  McQ.  21 
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with  or  else  tlie  appropriation  will  be  held  void.^'^  Thus, 
a  charter  provision  forbidding  passage  of  an  appropri- 
ation ordinance  within  ten  days  from  the  time  of  its 
introduction  is  not  merely  directory;  and  an  ordinance 
passed  before  such  time  is  void.^* 

Ordinances  appropriating  or  involving  the  expendi- 
ture of  money  are  sometimes  required  to  be  passed  or 
recorded  in  a  certain  particular  manner.^'  A  vote  of  a 
majority  only  of  the  council  is  sometimes  necessary  to 
pass  an  appropriation,  while  a  two-thirds  vote  is  re- 
quired to  raise  money?''  In  other  municipalities,  how- 
ever, appropriations  of  money  are  required  to  be  by  a 
two-thirds  vote  of  the  members  of  the  municipal  coun- 
cil,'^ and  in  some  by  a  three-fourths  vote.*^ 

An  appropriation,  when  not  associated  with  a  con- 
tract as  a  part  of  its  obligation,  is  revocable  at  will.*^ 
But  if  an  annual  appropriation  ordinance  is  required 
by  statute,  or  charter,  for  thp  ensuing  year,  such  ordi- 


27.  Statute  requiring  appro- 
priation ordinances  to  be  item- 
ized. Sanl£  V.  Philadelphia,  4 
Brewst.  (Pa.)  133,  8  Phila.  117. 

Publication  of  ordinance.  "The 
ordinance  was  not  posted  in  the 
village,  and,  not  having  been  pub- 
lished as  required  by  statute,  it 
never  took  effect,  as  an  ordinance. 
It  is  a  matter  of  right  that 
ordinances  making  appropriations 
shall  be  published  either  in  a 
newspaper  published  in  the  mu- 
nicipality or  by  posting,  so  that 
taxpayers  ma,y  have  notice  of  the 
appropriations,  and  may  be  ad- 
vised whether  they  are  within  the 
law  and  the  power  of  the  cor- 
porate authorities."  People  ex  rel. 
V.  Read  (111.  1912),  100  N.  E.  230. 

2S.    Danville  v.  Shelton,  76  Va. 
325. 
29.     Becker  v.  Henderson,  100 


Ky.  450,  38  S.  W.  857,  18  Ky.  L. 
Rep.  881. 

Veto.  State  v.  Ames,  31  Minn. 
440,  18  N.  W.  277. 

30.  Bishop  V.  Lambert,  114 
Mich.  110,  72  N.  "W.  35,  holding 
that  on  a  tie  vote  the  mayor  could 
throw  the  casting  vote. 

31.  People  V.  Geneva,  90  N.  Y. 
S.  275,  98  App.  Div.  383,  aff'g  92 
N.  Y.  S.  91,  45  Misc.  Rep.  237. 

32.  Kirk  v.  McGuire,  67  N.  Y. 
S.  315,  32  Misc.  Rep.  596,  holding 
adoption  of  tax  budget  to  be  an 
appropriation   within   such   rule. 

See  §  596  ante,  vol.  2. 

33.  San  Francisco  v.  Beideman, 
17  Cal.  443. 

See  also.  Commonwealth  v.  Bar- 
ker, 211  Pa.  St.  610,  61  Atl.  253. 

Amendment.  Ordinances  appro- 
priating money  may  be  amended. 
Shelby  v.  Burlington,  125  la.  343, 
101  N.  W.  101. 
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nance  cannot  be  changed,  after  the  beginning  of  such 
fiscal  year,  by  an  ordinance  changing  appropriations.^* 

§  2191.     Effect  of  appropriations. 

The  effect  of  the  council  making  an  appropriation  for 
a  department  is  to  authorize  the  committee  in  charge 
thereof  to  incur  debts  and  pay  bills  out  of  such  appro- 
priation.^^ Appropriations  for  a  particular  purpose 
cannot  be  used  for  a  different  purpose,**  except  where  it 
is  otherwise  provided  by  a  statute  or  charter.''''  And  in 
some  jurisdictions,  claims  contracted  one  year  cannot 
be  paid  out  of  funds  raised  and  appropriated  for  another 
year.'*  n 

§  2192.     Mandamus  to  compel  appropriations. 

Mandamus  does  not  lie  to  compel  an  appropriation 
unless  there  is  a  clear  legal  duty.*"  So  if  the  amount  of 
the  appropriation  rests  in  the  discretion  of  the  council 
and  the  appropriation  is  a  quasi-judiGial  act,  the  discre- 
tion cannot  be  controlled  by  this  writ.***    However,  some 

34.  Raton  Waterworks  Co.  v.  37.  Statutes  authorizing  trans- 
Raton,  9  N.  M.  70,  49  Pac.  898,  fer  of  appropriations.  People  v. 
rev'd  on  other  grounds  in  174  U.  Fitch,  41  N.  Y.  S.  349,  9  App.  Dlv. 
S.  360,  19  Sup.  Ct.  719,  43  L..  Ed.  439,  75  N.  Y.  St.  Rep.  768,  affd  In 
1005.  151    N.    Y.    673,    46    N.    B.    1150; 

35.  Pope  Mfg.  Co.  v.  Granger,  Bird  v.  New  York  City,  1  How. 
21  R.  I.  298,  43  Atl.  590.  Pr.   (N.  Y.)    139. 

36.  Chicago  v.  Williams,  182  38.  Re  Taxpayers  &  Freeholders 
111.  135,  55  N.  E.  123;  Smith  v.  of  Plattsburg,  50  N.  Y.  S.  356,  27 
Lowell,  190  Mass.  332,  76  N.  B.  App.  Div.  353,  rev'd  on  other 
956.  grounds   in   157   N.   Y.   78,    51   N. 

An   appropriation   for   the   incl-  E.  512. 

dental  expenses  of  the  city  council  39.    Boston  Water-Power  Co.  v. 

cannot  lawfully  be  transferred  and  Boston,   143   Mass.   546,   10   N.   B. 

diverted  to  the  hoard  of  health,  318;     State    v.    Minneapolis,     87 

to  be  spent  not  for  the  preserva-  Minn.  156,  91  N.  W.  298. 

tion  of  health  of  the  community  See  Ch.  51,  Mandamus,  post. 

but  for  the  accommodation  of  the  40.     Hover  v.  People,   17  Colo, 

general  public.    Commercial  Wharf  App.  375,  68  Pac.  679. 
Corp.  v.  Boston,  208  Mass.  482,  94 
N.  E.  805. 
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statutes  providing  that  cities  "may"  appropriate  money 
and  provide  for  the  payment  of  the  debts  of  the  city 
have  been  held  mandatory  so  that  the  duty  could  be 
compelled  by  mandamus.*^ 

41.     Phelps  y.  Lodge.  60   Kan.         See  §S  380  and  381  ante,  toL  1. 
122,  65  Pac.  810. 


S  ^ 


CHAPTEE  40. 

ELECTIONS  AS  TO  INCUERING  OF  INDEBTEDNESS  OE 
ISSUANCE  OF  BONDS. 


Sec. 

2193.  General   considerations.  2200.  Same  —  counting    the    vote, 

2194.  Authority  to  hold  elections.  returns,  and  record. 

2195.  Necessity  for  election.  2201.  Numher  of  votes  necessary. 

2196.  How    question    submitted.  2202.  Effect  of  irregularities,  and 

2197.  Notice  of  election.  attacks     on     validity     of 

2198.  Form  and  scope  of  question  election. 

or   questions   submitted.  2203.  Effect    of    favorable   vote. 

2199.  Conduct   and   time   of   eleo-  2204.  Successive  elections. 

tlon. 

§  2193.     General  consideration. 

A  vote  of  the  people  may  be  necessary,  because  of  cer- 
tain statutory  or  charter  provisions,  (1)  to  authorize  a 
municipality  tp  incur  any  indebtedness  whatever,  or  (2) 
to  authorize  it  to  incur  indebtedness  for  certain  specified 
purposes,  or  (3)  to  authorize  it  to  incur  indebtedness  in 
excess  of  the  debt  limit,  or  (4)  to  authorize  it  to  issue 
bonds.  The  rules  applicable  to  all  these  elections  are 
governed  by  the  same  principles  of  law;  and  hence  all 
the  decisions  relating  to  such  elections  will  be  consid- 
ered together  without  regard  to  the  nature  of  the  par- 
ticular election.^ 

In  so  far  as  hond  elections  are  concerned,  statements 
in  this  chapter  that  a  bond  issue  is  void  unless  certain 
provisions  relating  to  elections  are  complied  with  must 
always  be  read  subject  to  this  limitation,  namely:  that 
any  defect  or  irregularity  in  connection  with  the  elec- 
tion cannot  be  urged  by  the  municipality  where  there 
are  general  or  specific  recitals  in  the  bonds  of  compli- 

1.  In  Kentucky,  an  indebted-  thirds  vote  of  the  people.  Bain 
ness  beyond  the  revenues  of  the  v.  Lexington  (Ky.),  121  S.  "W.  620. 
year  may  be  Incurred  by  a  two- 
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ance  with  the  statutes,  and  the  bonds  are  in  the  hands 
of  bona  fide  purchasers.^ 

§  2194.    Authority  to  hold  elections. 

Such  elections,  however,  are  of  no  effect  unless  au- 
thorized by  the  constitution,  statute,  charter,*  or  ordi- 
nance ;  *  and  hence  if  there  is  no  provision  for  submit- 
ting indebtedness  in  excess  of  the  debt  Jimit  to  a  vote  of 
the  people,  an  indebtedness  in  excess  thereof  cannot  be 
authorized  by  such  a  vote."*  But,  generally,  a  special  act 
of  the  legislature  is  not  necessary  to  authorize  the  sub- 
mission of  an  expenditure  beyond  the  municipal  debt 
limit.*  Furthermore,  if  no  vote  is  provided  for,  as  to 
issuance  of  bonds,  the  question  may  nevertheless  be  sub- 
mitted to  the  people  for  an  expression  of  their  opinion, 
so  as  not  to  bind  the  municipality.'' 

A  vote  after  the  creation  of  an  indebtedness  which  th<> 
legislature  could  empower  the  municipality  to  incur,  may 
ratify  the  indebtedness,  provided  a  vote  could  have  au- 
thorized it  before  it  was  incurred.* 

2.  §  2339  post.  In  Oklahoma,   Indebtedness    for 

3.  Fowler  v.  Fountain  Inn  (S.  public  utilities,  In  excess  of  the 
C.  1912),  73  S.  E.  626.  debt  limit,  may  be  authorized  by 

Petition.       Sometimes       expen-  a  vote  of  the  people.     It  is  held 

ditures    cannot    be    submitted    to  thereunder  that  public  parks  are 

voters  unless  there  is  a  petition  public      utilities        (Ardmore      v. 

therefor  signed  by  a  certain  num-  State,  24  Okla.  862,  104  Pac.  913), 

ber  of  persons.     Sioux  Falls  Elec-  but  that  street  improvements   do 

trio  Light  &  Power  Co.  v.  Sioux  not     constitute     public     utilities. 

Falls,  21  S.  D.  18,  108  N.  W.  488.  (Coleman  v.  Frame,  26  Okla.  193, 

Construction   of  statute    as    to  109  Pac.  928;  Dingman  v.  SapVilpa, 

propriety  of  election.    Roye  v.  Co-  27   Okla.  116,  111  Pac.  319.     See 

lumbla,   192   Pa.    St.   146,   43   Atl.  also  §  1618  ante,  vol.  4.) 
597.  6.     Carlson  v.  Helena,  39  Mont. 

4.  Issuance    of   bonds,     to     be  82,  102  Pac.  39. 

conditioned    on    vote    of    people,  7.     Sinking     Fund     Com'rs     v. 

may    be    authorized    by    an    ordi-  Northern     Bank,     1    Mete.    (Ky.) 

nance,    where   no   statute   in   re-  174. 

gard  thereto.    Mason  v.  Shawnee-  8.     Bell  v.  Waynesboro,  195  Pa. 

town,  77  111.  533.             >  St.  299,  45  Atl.  930;  Baker  v.  Seat- 

5.  Purcell      v.      East      Grand  tie,  2  Wash.  576,  27  Pac.  462. 
Forks,    91    Minn.    486,    98    N.    W.  Election    after    creation    of    In- 
351,  debtedn«es.    If  a  manicipallty  la 
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§  2195.     Necessity  for  election. 

No  vote  of  the  people  is  necessary  to  authorize  a  mu- 
nicipality to  incur  indebtedness  for  an  authorized  pur- 
pose, unless  required  by  the  constitution,  a  statute,  or 
charter  provision.'  And  constitutional  provisions  re- 
quiring state  debts  to  be  submitted  to  the  people  do  not 
apply' to  municipal  debts."  So  an  election  on  the  ques- 
tion of  issuing  bonds  is  not  necessary  unless  the  stat- 
ute or  constitution  so  requires ;  ^^  and  requiring  an  elec- 
tion to  incur  an  indebtedness  does  not  necessitate  an 
election,  after  a  vote  in  favor  of  incurring  the  indebted- 
ness, to  determine  whether  bonds  shall  be  issued. ^^    But 


indebted  In  excess  of  the  debt 
limit,  and  the  constitution  pro- 
vides that  debts  in  excess  of  such, 
limit  cannot  be  ratified  even  by 
a  vote,  but  that  debts  under  a  cer- 
tain limit  may  be  ratified  by 
a  vote,  an  indebtedness  in  excess 
of  the  ultimate  debt  limit  at  the 
time  the  indebtedness  was 
ci'eated  may  be  ratified  at  a  sub- 
sequent election  when  the  munici- 
pality is  not  indebted  over  the 
ultimate  limit,  where  the  munici- 
pality was  in  possession  of  the 
property  acquired  at  the  time  of 
the  election  and  it  was  com- 
paratively new.  Pilling  v. 
Everett,  67  Wash.  109,  120  Pac. 
873. 

9.  Kelthsburg  v.  Frick,  34  111. 
405;  Perry  v.  Keene,  58  N.  H.  40. 

Necessity  for  vote.  There  is 
some  authority  for  holding  that 
the  conferring  by  the  legislature 
of  power  upon  a  municipality  to 
submit  to  the  voters  a  proposition 
to  issue  bonds  for  a  certain  pur- 
pose is  equivalent  to  a  require- 
ment that  an  election  be  had  be- 
fore such  expense  be  incurred. 
Ellison  V.  Willlamston,  152  N.  C. 


147,  67  S.  E.  255. 

10.  Van  Cleve  v.  Passaic  Val- 
ley Sewerage  Com'rs,  71  N.  J.  !•. 
183,  58  Atl.  571,  rev'd  on  other 
grounds  in  71  N.  J.  L..  574,  60  Atl. 
214,  108  Am.  St.  Rep.  754;  People 
V.  Flagg,  46  N.  Y.  401;  Seward 
County  V,  Aetna  Life  Ins.  Co.,  90 
Fed.  222,  32  C.  C.  A.  585. 

11.  Muskegon  v.  Gow,  94  Mich. 
453,  54  N.  W.  170;  Klamath  Falls 
V.  Sachs,  35  Ore.  325,  57  Fac.  329, 
76  Am.  St.  Rep.  501;  Hyde  v. 
Ewert,  16  S.  D.  133,  91  N.  W.  474; 
Moller  V.  Galveston,  23  Tex.  Civ. 
App.  6^3,  57  S.  W.  1116. 

12.  Johnson  City  v.  Charleston, 
C.  &  C.  R.  Co.,  100  Tenn.  138,  44 
S.  W.  670,  aff'd  in  Traveler's  Ins. 
Co.  V.  Johnson  City,  99  Fed.  663, 
40  C.  C.  A.  58,  49  L.  R.  A.  123; 
Woodward  v.  Calhoun  County, 
Fed.  Cas.  No.  18,002. 

Bonds — two  elections.  Ordi- 
narily two  elections  are  not  nec- 
essary to  authorize  an  issue  of 
municipal  bonds,  one  to  extend 
the  limit  and  incur  the  indebted- 
ness and  the  other  to  Issue  the 
bonds.  Carlson  v.  Helena,  39 
Mont.  82,  102  Pac.  39. 
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where  indebtedness  in  excess  of  the  debt  limit  is  souglit 
to  be  incurred,  a  vote  of  the  people  is  a  condition  prece- 
dent/'' provided  snch  a  vote  is  authorized  by  the  con- 
stitution, statutes  or  charter,  as  already  stated ;  ^*  and 
generally  municipalities  are  granted  power  to  incur  in- 
debtedness, at  least  to  a  certain  amount,  in  excess  of 
the  debt  limit,  where  authorized  by  a  vote  of  the  elect- 
ors.^" 

Furthermore,  all  or  certain  indebtedness,  although  not 
in  excess  of  the  debt  limit,  is  sometimes  required  by 
the  constitution  or  statute  to  be  submitted  to  the  peo- 
ple,^* or  at  least  all  or  certain  indebtedness  above  a  des- 


13.  Vote  necessary  where  debt 
In  excess  of  the  income  and 
revenue  provide*  for  the  current 
year.  Los  Angeles  v.  Teed,  112 
Cal.  319,  44  Pac.  580  (holding  vote 
not  necessary  to  fund  existing  in- 
debtedness) ;  Knipper  v.  Coving- 
ton, 109  Ky.  187,  58  S.  W.  498,  22 
Ky.  L.  Rep.  676. 

Excess  over  debt  limit  must  be 
authorized  by  vote,  but  not  that 
under  debt  limit. .  Fisher  v.  Seat- 
tle, 55  JVash.  396,  104  Pac.  655. 

Constitutional  provisions  pro- 
hibiting indebtedness  exceeding 
the  revenue,  without  a  vote  of  the 
people,  does  not  apply  to  the  re- 
newing of  a  previously  existing 
debt.  Culbertson  v.  Louisville 
(Ky.),  128  S.  W.  292. 

14.  §  2194,  ante. 

15.  O'Bryan  v.  Owensboro,  113 
Ky.  680,  68  S.  W.  858,  24  Ky.  L. 
Rep.  469,  645,  69  S.  W.  800. 

In  Pennsylvania,  a  municipality 
cannot  increase  its  indebtedness 
In  such  an  amount  that  the  pro- 
posed increase,  added  to  the  debt 
incurred  since  the  1874  Constitu- 
tion, shall  exceed  two  per  cent  of 
the  assessed  value  of  the  taxable 


property  therein,  without  an  elec- 
tion. Keller  v.  Scranton,  202  Pa. 
St.  586,  52  Atl.  26;  Houston  v. 
Lancaster,  191  Pa.  St.  143,  43  Atl. 
83,  44  W.  N.  C.  217. 

16.     Necessity  for  vote  on  rate 
of  tax  levy  to  meet  indebtedness 
for  public  utilities,   see   State  ex  . 
rel.  V.  Allen,  183  Mo.  283,  82  S.  W. 
103. 

Indebtedness  for  water  and 
light  is  sometimes  required  to  bo 
submitted  to  the  people.  Savidge 
V.  Sring  Lake,  112  Mich.  91,  70  N. 
W.  425;  Lamar  Water  &  Electric 
Light  Co.  V.  Lamar,  128  Mo.  188, 
26  S.  W.  1025,  31  S.  W.  756,  32  L. 
R.  A.  157. 

Ordinance  increasing  number  of 
hydrants  contracted,  for  need  not 
be  submitted  to  voters.  Aurora 
Water  Co.  v.  Aurora,  129  Mo.  540, 
31  "S.  W.  946. 

Streets  as  including  sidewalks. 
Where  a  charter  provision  re- 
quires paving  of  streets  to  be  sub- 
mitted to  a  vote  of  the  people,  it 
Includes  building  and  repairing 
of  cement  sidewalks.  Henderson- 
vlUe  V.  C.  A.  Webb  &  Co.,  148  N. 
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ignated  sum.''''    Under  other  provisions,  expenditures  for 


C.  120,  61  S.  E.  670,  and  see  § 
1286  ante,  vol.   3. 

The  incurring  of  indebtedness, 
where  payable  from  special  as- 
sessments levied  on  property  par- 
ticularly benefited,  does  not  con- 
stitute an  "indebtedness  or  liabil- 
ity" within  the  constitutional  pro- 
vision requiring  an  Indebtedness 
or  liability  to  be  submitted  to  a 
vote  of  the  people  before  it  may 
be  incurred.  McGllvery  v.  Lewis- 
ton,  13  Idaho,  338,  90  Pac.  348. 

Railroad  aid.  In  some  juris- 
dictions, at  one  time  or  another, 
the  question  of  donation  or  sub- 
scription to  a  railroad  company 
to  be  determined  by  the  voters 
themselves.  Winter  v.  Mont- 
gomery, 6'S  Ala.  403;  Douglas  v. 
Chatham,  41  Conn.  211;  People  v. 
Jackson  County,  92  111.  441; 
Quincy,  M.  &  P.  R.  Co.  v.  Morris, 
84  111.  410;  Slack  v.  Marysville  & 
L.  R.  Co.,  13  B.  Mon.  (Ky.)  1; 
Reynolds  &  Henry  Const.  Co.  v. 
Monroe,  45  La.  Ann.  1024,  13  So. 
400;  McKenzie  v.  Wooley,  39  La. 
Ann.  944,  3  So.  128;  State  ex  rel. 
V.  Shreveport,  27  La.  Ann.  623; 
New  Orleans  v.  De  St.  Romes,  9 
La.  Ann.  573;  New  Orleans  v. 
CordevioUe  &  Lacroix,  10  La.  Ann. 
732;  Portland  &  O.  R.  Co.  v. 
Standish,  65  Me.  63;  San  Antonio 
V.  Jones,  28  Tex.  19;  Lynch  v. 
Eastern  L.  F.  &  M.  Ry.  Co.,  57 
Wis.  430,  15  N.  W.  743,  825;  Phil- 
lips V.  New  Albany,  28  Wis.  340; 
East  Lincoln  v.  Davenport,  94  U. 
S,   801,  24  L.  Ed.  322. 

Annexation.  Where  no  indebt- 
edness can  be  incurred  without 
the  vote  of  the  Inhabitants  of  a 


municipality,  It  is  no  objection  to 
the  annexation  of  the  municipal- 
ity to  another  municipality  that 
the  Indebtedness  of  the  other  mu- 
nicipality will  be  binding  on  the 
new  inhabitants  without  their 
vote.  White  v.  Atlanta,  134  Ga. 
532,  68  S.  E.  103. 

Repeal.  A  general  statute  re- 
quiring a  vote  before  Incurring 
certain  indebtedness  Is  super- 
seded by  subsequent  charter  pro- 
visions to  the  contrary.  Walla 
Walla  V.  Walla  Walla  Water  Co., 
172  U.  S.  1,  19  Sup.  Ct.  77,  43  L. 
Ed.  341. 

In  Washington,  In  Hansard  v. 
Green,  54  Wash.  161,  103  Pac.  40, 
24  L.  R.  A.  (N.  S.)  1273,  132  Am. 
St.  Rep.  1107,  the  court  held  that, 
under  statute,  in  order  to  contract 
a  valid  bonded  Indebtedness  for 
the  purchase  of  waterworks,  the 
whole  plan  or  system.  Including 
the  manner  of  payment  therefor, 
must  be  submitted  to  the  voters. 
Under  the  statute,  the  same  rule 
applies,  and  with  equal  force,  when 
the  debt  is  to  be  evidenced  by 
warrants.  State  ex  rel.  v.  New- 
port  (Wash.  1912),  126  Pac.  637. 

17.  Georgia.  See  Dawson  v. 
Dawson  Waterworks  Co.,  106  Ga. 
696,  32  S.  B.  907;  Cartersville 
Improvement,  Gas  &  Water  Co. 
V.  Cartersville,  89  Ga.  683,  16  S. 
E.  25;  Lott  v.  Waycross,  84  Ga. 
681,  11  S.  E.  558;  Gainesville  v. 
Simmons,  96  Ga.  477,  23  S."  E. 
508. 

Michigan.  Niles  Waterworks  v. 
Nlles,  59  Mich.  311,  26  N.  W.  525. 

New  York.  Arverne-by-the-Sea 
T.   Shepard,  46  N.  Y.   S.  653,  20 
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any  extraordinary  or  special  purpose  must  be  submitted 
to  a  vote  of  tbe  people.^^ 

In  regard  to  municipal  bonds,  a  municipality  cannot 
issue  such  bonds  without  being  authorized  by  a  vote  of 
the  people,  where  the  constitution  or  statute  requires 
such  an  election ;  ^^  and  such»  provisions  apply  to  the  as- 


App.  Div.  12;  AJlen  v.  Northville, 
39   Hun    (N.   Y.),   240. 

Rhode  Island.  Ecroyd  v.  Cogge- 
BhaU,  21  R.  I.  1,  41  Atl.  260,  79 
Am.  St.  Rep.  741. 

United  States.  Cunningham  v. 
Cleveland,  9&  Fed.  657,  39  C.  C.  A. 
211;  Office  Specialty  Mfg.  Co.  v. 
Elbert  County,  73  Fed.  324,  con- 
struing Georgia  constitution. 

In  Oklahoma,  indebtedness  over 
a  certain  amount  cannot  be  in- 
curred for  personal  property  un- 
less by  a  majority  vote  of  tbe 
electors.  Fire-Extinguisher  Mfg. 
Co.  V.  Perry,  8  Okla.  429,  58  Pac. 
635. 

18.  Erection  of  garbage  crema- 
tory is  extraordinary  purpose. 
Mander  v.  Coleman,  95  N.  Y.  S. 
696,' 109   App.   Div.   454. 

Expenditures  for  voting  ma- 
cliines  is  an  extraordinary  ex- 
pense ■which  must  be  submitted  to 
the  people.  People  v.  Geneva,  92 
N.  Y.  .S.  91,  45  Misc.  Rep.  237, 
aff'd  in  90  N.  Y.  S.  275,  98  App. 
Div.  383. 

19.  OaUforma.  Long  Beach  v. 
Boynton,  17  Cal.  App.  290,  119 
Pac.  677.'  See  Los  Angeles  v. 
Teed,  112  Cal.  319,  44  Pac.  580. 

Oeorgia.  Smith  v.  Dublin,  113 
Ga.  833,  39  S.  E.  327;  Adams  v. 
Rome,  59  Ga.  765. 

Idaho.  Piatt  v.  Payette,  19 
Idaho,  470,  114  Pac.  25. 


Kansas.  State  v.  Kansas  City, 
60  Kan.  518,  57  Pac.  118. 

Kentucky.  Covington  v.  Mc- 
Kenna,  99  Ky.  508,  36  S.  W.  518. 

Louisiana.  See  Callaghan  v. 
Alexandria,  52  La.  Ann.  1013,  27 
-So.  540. 

Michigan.  See  Spitzer  v.  Blan- 
chard,  82  Mich.  234,  46  N.  "W.  400. 

Minnesota.  Plainview  v.  Winona 
&  St.  P.  R.  Co.,  36  Minn.  505,  32 
N.  W.  745,  following  Harrington 
V.  Plainview,  27  Minn.  224,  6  N.  W. 
777;  Elgin  v.  Plainview,  36  Minn. 
517,  32  N.  W.  749  (afTd  In  143  U. 
S  371,  12  Sup.  Ct.  530,  36  L.  Ed. 
191);  Warsop  v.  Hastings,  22 
Minn.    437. 

Neto  YorTc.  Horton  v.  Thomp- 
son, 71  N.  Y.  513,  following  People 
V.  Batchellor,  53  N.  Y.  128,  13  Am. 
Rep.  480. 

'North  .  Carolina.  Robinson  v. 
Goldsboro,  135  N.  C.  382,  47  S.  E. 
462;  Broadfoot  v.  Fayetteville,  128 
N.  C.  529,  39  S.  E.  20;  Mayo  v. 
Washington,  122  N.  C.  5,  29  S.  E. 
343,  40  L.  R.  A.  163. 

South  Carolina.  Dick  v.  Scar- 
borough, 73  S.  C.  150,  53  S.  E. 
86;  Seegers  v.  Gibbes,  72  S.  C. 
532,  52  S.  B.  586;  Duncan  v. 
Charleston,  60  S.  C.  532,  39  S.  E. 
265;  State  v.  Tolly,  37  S.  C.  551, 
16  S.  E.  195.  See  also,  Wilson  v. 
Florence,  40  S.  C.  290,  18  S.  E. 
792. 

Wisconsin.       Appleton     Water- 
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suming  bonded  indebtedness  of  another.^"  Statutes  some- 
times require  an  election  only  where  the  bond  issue  is  in 
excess  of  a  certain  sum,^^  or  only  in  case  of  cities  having 
a  population  in  excess  of  a  certain  number.^^  So  stat- 
utes requiring  elections  to  authorize  the  issuance  of 
bonds  do  not  ordinarily  apply  to  refunding  hondsP 

Where  the  constitution  requires  a  vote  of  the  people, 
the  legislature  cannot  dispense  therewith ;  ^*  but  the  fact 


works  Co.  V.  Appleton,  116  Wis. 
363,   93   N.   W.    262. 

Vnited  States.  Norton  v.  Tax- 
ing District  of  Brownsville,  36 
Fed.  99. 

When  statute  takes  effect.  Santa 
Cruz  Water  Co.  v.  Kron,  74  Cal. 
222,  15  Pac.  772. 
I  Subscription  to  aid  bonds  need 
not  precede  election.  Phillips  v. 
Albany,  28  Wis.  340. 

Charter  governs  general  statute. 
Cumberland  v.  Magruder,  34  Md. 
381. 

School  census.  Territory  v. 
WhitehaU,  13  Okla.  534,  76  Pac. 
148. 

Constitutional  provisions.  In 
some  states,  the  constitution  it- 
self expressly  forbids  the  issuance 
of  bonds  under  authority  of  a 
general  law  without  being  author- 
ized by  a  majority  vote  of  the 
people.  Coleman  v.  Butaw,  157 
Ala.  327,  47  So.  703. 

In  Illinois,  statute  not  applica- 
ble to  bonds  issued  under  local 
improvement  act.  Nokomis  v. 
Zepp,  246  111.  159,  92  N.  E.  809; 
Chicago  v.  Crozer,  246  111.  511, 
92  N.  El.  947;  Lawrenceville  v. 
Hennessey,  244  111.  464,  91  N.  B. 
670. 

Public  Improvements.  The  con- 
struction and  maintenance  of 
bridges  is  a  "public  improvement" 


within  a  statute,  requiring  the 
submission  to  a  vote  of  the  ques- 
tion of  the  issuance  of  bonds  for 
sewerage  and  drainage  systems 
and  "other  public  improvements." 
Warsaw  v.  Malone  (N.  C.  1912), 
75  S.  B.  1011. 

Power  of  legislature  to  prohibit 
sale  of  bonds  by  municipality, 
without  vote,  see  §  232,  note  32 
ante,  vol.  1. 

20.  Painter  v.  Norfolk,  62  Neb. 
330,  87  N.  W.   31. 

21.  Le  Tourneau  v.  Duluth,  85 
Minn.  219,  88  N.  W.  529. 

22.  Purcell  v.  East  Grand 
Forks,  91  Minn.  486,  98  N.  W. 
351. 

23.  Idaho.  Veatch  v.  Moscow, 
18  Idaho,  313,  109  Pac.  722,  over- 
ruling, so  far  as  in  conflict. 
Bannock  County  v.  Bunting,  4 
Idaho,  156,  37  Pac.  277. 

Kentucky.  Gaulbart  v.  Louis- 
ville, 30  Ky.  L.  Rep.  50,  97  S. 
W.  342. 

UortJi  Carolina.  Tucker  v.  Rst- 
leigh,   75  N.  C.   267. 

South  Carolina.  Jordan  v.  Green- 
ville, 79  S.  C.  436,  60  S.  B.  973; 
McCreight  v.  Zemp,  49  S.  C.  78,  26 
S.  E.  984. 

24.  Hill  V.  Memphis,  134  U.  S. 
198,  10  Sup.  Ct.  562,  33  L.  Ed. 
887,'  affg  23  Fed.  878. 
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that  tlie  constitution  requires  a  vote  of  the  people  to  au- 
thorize indebtedness  in  excess  of  the  debt  limit  does  not 
abridge  the  power  of  the  legislature  to  require  the  as- 
sent of  the  voters  to  the  creation  of  indebtedness  less 
than  and  within  such  debt  limit.^^ 

In  North  Carolina,  indebtadness  incurred  for  a  neces- 
sary expense  need  not  be  submitted  to  a  popular  vote, 
while  other  indebtedness  must  be  so  submitted.^®  So,  in 
that  state,  bonds  may  be  issued  without  a  vote  of  the 
people,  where  for  necessary  expenses.^''  However,  if  it 
is  otherwise  provided  in  special  cases,  by  a  statute,  in- 


25.  state  ex  rel.  v.  Newport 
(Wash.  1912),  126  Pac.  637. 

26.  Red  Springs  Hotel  Co.  v. 
Red  Springs,  157  N.  C.  137,  72  S. 
E.  837. 

North  Carolina:  What  are 
"necessary  expenses."  Under 
such  statutes,  it  has  been  held 
that  a  municipal  contract  to  im- 
prove and  extend  the  water  plant 
of  a  city  and  its  sewer  system  is 
for  a  public  necessity.  Tucker  v. 
Raleigh,  75  N.  C.  267,  272;  Under- 
wood V.  Asheboro,  152  N.  0.  641, 
68  S.  E.  147;  Bradshaw  v.  High 
Point,  151  N.  C.  517,  66  S.  E. 
601.  Construction  of  water  and 
electric  light  plants  is  a  neces- 
sary expense.  Fawcett  v.  Mt.  Airy, 
134  N.  C.  125,  45  S.  E.  1029,  63 
L,.  R.  A.  870,  101  Am.  St.  Rep. 
825.  But  see  Thrift  v.  Elizabeth 
City,  122  N.  C.  31,  30  S.  E.  349, 
44  L.  R.  A.  427;  Mayo  v.  Washing- 
ton, 122  N.  C.  5,  29  S.  B.  343,  40 
L.  R.  A.  163.  The  cost  of  main- 
taining, repairing  and  paving 
streets  is  a  necessary  expense. 
Jones  V.  Newbern,  152  N.  C.  64, 
67  S'u  E.  173;  Hendersonville  v. 
Jordan,  150  N-  C.  35,  63  S,  E,  167. 


A  market  house  is  a  necessary 
expense.  Swinson  v.  Mt.  Olive, 
147  N.  C.  611,  61  S.  E.  569.  A  mu- 
nicipal building  is  a  necessary  ex- 
pense. Hightower  v.  Raleigh,  150 
N.  C.  569,  65  S.  E.  279. 

27.  Murphy  v.  C.  A,  Webb  & 
Co.,  156  N.  C.  402,  72  S.  E.  460. 

Waterworks  and  sewerage  sys- 
tem are  a  necessary  expense.  Red 
Springs  Hotel  Co.  v.  Red  Springs, 
157  N.  C.  137,  72  S.  E.  837; 
Greensboro  v.  Scott  &  Stringfel- 
low,  138  N.  O,  181,  50  S.  E.  589. 

Extension  of  water  and  sewer- 
age system  is  a  necessary  ex- 
pense. Murphy  v.  C.  A.  Webb  & 
Co.,  156  N.  C.  402,  72  S.  E.  460; 
Bradshaw  v.  High  Point,  151  N. 
C.  517,  66  S.  E.  601. 

Expense  of  maintaining  streets 
is  a  necessary  expense.  Hender- 
sonville V.  Jordan,  150  N.  0.  35, 
63  S.  E.  167. 

Lighting  streets  is  a  "necessary 
expense,""  and  hence  bonds  there- 
for need  not,  under  the  North 
Carolina  statutes,  be  submitted 
to  a  vote.  Davis  v.  Fremont,  135 
N.  C.  538,  47  S.  E.  671. 
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debtedness  cannot  be  incurred,  or  bonds  issued,  even  for 
necessary  expenses,  without  a  vote  of  the  people.^* 

§  2196.     How  question  submitted. 

The  calling  of  an  election  is  usually  the  province  of 
the  municipal  council,  but  the  council  may  direct  the 
mayor  to  call  an  election  as  against  the  objection  that 
thereby  there  is  an  improper  delegation  of  official 
power.^'  Likewise,  the  council  need  not  designate  the 
newspapers,  in  which  the  election  notice  is  to  be  pub- 
lished.*" The  method  of  submission  to  the  people  pre- 
scribed by  the  statute  or  charter  must  be  followed;*^ 
but  it  is  generally  held  that  a  substantial  compliance 
with  the  formalities  specified  is  sufficient.*^ 

The  first  step  in  incurring  indebtedness  or  the  issu- 
ance of  bonds,  where  an  election  is  necessary,  is,  in  some 
jurisdictions,  a  petition  presented  either  to  the  mayor 
or  the  common  council,  as  provided  for  by  statute.** 


28.  Murphy  v.  C.  A.  Webb  & 
Co.,  156  N.  C.  402,  72  S.  B.  460; 
Ellison  V.  WllUamston,  152  N.  C. 
147,  67  S.  E.  255;  Hendersonville 
V.  C.  A.  Webb  &  Co.,  14S  N.  C. 
ip,  61  S.  B.  670. 

29.  Bauch  v.  Cabool,  165  Mo. 
App.  486,  148  S.  W.  1003. 

30.  Leach  v.  McDonald,  231 
Mo.  586.  132  Si.  W.  1075,  aff'g  149 
Mo.  App.  317,  130  S.  W.  394,  and 
overruling  conflicting  cases. 

Naming  of  newspaper  in  which 
election  notice  is  to  be  published 
may  be  delegated  by  the  common 
council  to  the  mayor.  Bauch  v. 
Cabool,  165  Mo.  App.  486,  148  S. 
W.  1003. 

31.  Carlson  v.  Helena,  43  Mont. 
1,  114'  Pac.  110;  AshevlUe  v. 
Webb.  134  N.  C.  72,  46  S.  E.  19 
(rule  applies  where  proposition 
not  required  to  be  submitted  to 
vote  of  people). 


Town  meeting  called  by  super- 
visor cannot  legally  vote  a  bond 
Issue  where  the  statute  requires 
the  meeting  to  be  called  by  the 
town.  C.  H.  Force  &  Co.  v. 
Batavia,   61  111.   99. 

Boroughs  held  not  within  cer- 
tain statute.  Fletcher  v.  CoUings- 
wood  (N.  J.),  59  Atl.  90. 

32.  Cheyenne  v.  State  ex  rel., 
17  Wyo.  90,  96  Pac.  244. 

See  also  Lewis  v.  Bourbon 
County  Com'rs,  12   Kan.   186. 

33.  State  v.  Evans,  47  S.  C. 
418,  25  S.  E.  216. 

Petition  need  not  recite  that  it 
is  signed  by  a  majority  of  the 
freeholders.  Cleveland  v.  Cal- 
vert, 54  S.  C.  83,  31  S.  B.  871. 

Who  may  sign.  Petition  for 
election  is  sometimes  required  to 
be  signed  by  "freeholders."  Cum- 
mings  V.  Hyatt,  54  Neb.  35,  74  N, 
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There  may,  however,  be  other  conditions  precedent  to 
the  passage  of  an  ordinance  or  resolution,  and  in  such 
a  case  it  has  been  held  that  an  ordinance  submit- 
ting a  question  to  the  people  is  void  where  necessary 
conditions  precedent  have  not  been  complied  with.^* 
If  there  are  no  other  conditions  precedent,  and  such 
a  petition  is  presented,  the  next  step — or  if  no 
petition  is  necessary  and  no  petition  is  presented, 
the  first  step — ^is  a  motion,  ordinance  or  resolution  call- 
ing an  election.*®  If  it  is  so  provided,  the  question 
of  issuing  bonds  must  be  submitted  by  an  ordinance ;  *" 
but  if  there   is   no   such  provision   a   resolutions^    or 


W.  411  (married  -woman  holding 
lands  in  fee  is  a  freeholder.) 

Signatures  obtained  by  false 
representations.  Petition  for  an 
election,  wihere  signatures  ob- 
tained by  false  representations,  Is 
Invalid.  Wullenwaber  v.  Dunlgan, 
33  Neb.  477,  50  N.  W.  428. 

To  whom  addressed.  An  appli- 
cation to  call  an  election  need  not 
be  addressed  to  the  particular 
officer  whose  duty  it  is  to  call  the 
election.  Mercy  v.  Ohio,  Fed. 
Cas.  No.  9,457,  aff'd  in  85  U.  S. 
552,  21  L.  Ed.  813 

34.  Hodgman  v.  Chicago  &  St. 
P.  Ry.  Co.,  20  Minn.  48. 

See  also  Champlain  v.  McCrea, 

,    165  N.  Y.  264,  59  N.  E.  83,  rev'g 

53  N.  Y.  S.  1096,  33  App.  Div.  259. 

Approval  of  the  bond  issue  by 
certain  boards  Is  sometimes  nec- 
essary before  the  issue  can  be 
voted  upon.  Wilson  v.  CoUings- 
wood,  81  N.  J.  634,  80  Atl.  335, 
aff'g  80  N.  J.  L.  626,  77  Atl.  1033. 

In  Pennsylvania,  where  an  elec- 
tion is  necessary  in  order  to  in- 
crease the  indebtedness  of  a  mu- 
nicipality to  an  amount  exceeding 
/     two  per  cent  of  the  assessed  value 


of  the  taxable  property,  it  is  a  con- 
dition pFOcedent  that  the  municipal 
authorities  shall  first  signify  by 
ordinance  or  vote  a  desire  to 
make  such  increase  of  indebted- 
ness, and  this  expression  of  de- 
sire must  be  evidenced  by  a  sep- 
arate and  independent  action,  and  ^ 
not  merely  by  passing  an  ordi- 
nance authorizing  the  submission 
of  the  question  of  the  proposed 
increase  to  the  electors  at  a  cer- 
tain election.  Hoffman  v.  Pitts- 
burg, 229  Pa.  St.  36,  78  Atl.  26; 
Bullitt  V.  Philadelphia,  230  Pa.  St. 
544,  79  Atl.  752. 

35.  A  resolution  calling  an 
election,  passed  as  provided  for 
in  the  statute,  may  be  a  condi- 
tion precedent.  Elyria  Gas  & 
Water  Co.  v.  Elyria,  57  Ohio  St 
374,  49  N.  R  335; 

36.  National  Bank  of  Com- 
merce V.  Granada,  54  Fed.  100,  4 
C.  C.  A.  212,  10  U.  S.  App.  692; 
National  Bank  of  Commerce  v. 
Granada,  44  Fed.  262. 

37.  Ryan  v.  Tuscaloosa,  155 
Ala.  479,  46  So.  638;  Kline  v. 
Streator,  78  111.  App.  42;  Hurd  v. 
Fairbury,  87  Neb.  745,  128  N.^W. 
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motion^*  is  proper.  Publication  of  the  ordinance  is 
not  necessary,**  unless  required  by  statute  or  charter.*" 
The  ordinance  and  the  notice  of  election  may  be  pub- 
lished in  the  same  issue  of  the  newspaper.*^ 

§  2197.     Notice  of  election. 

The  statute  relating  to  notice  of  election  must  be  sub- 
stantially complied  with  in  order  to  hold  a  valid 'elec- 
tion.*^ The  notice  must  be  published,**  for  the  time  pre- 
scribed by  statute,**  and  must  be  in  form  sufficient  and 


638  (following  State  v.  Babcock, 
20  Neb.  522,  31  N.  W.  8) ;  Alma  v. 
Guaranty  Sav.  Bank,  60  Fed.  203, 
8  C.  C.  A.  564,  19  U.  S..  App.  622. 
See  i§  633  to  636  ante,  vol.  2. 

38.  State  v.  Babcock,  20  Neb. 
522,  31  N.  W.  8. 

39.  Heilbron  v.  Cuthbert,  96 
Ga.  312,  23  S.  E.  206. 

40.  Ordinance  for  bond  elec- 
tion, passed  but  not  recorded  or 
publislied  as  required  by  statute, 
is  ineffective  and  bonds  Issued 
pursuant  to  such  an  election  are 
void.  National  Bank  of  Com- 
merce V.  Granada,  48  Fed.  278, 
affd  in  54  Fed.  100,  4  C.  C.  A.  212, 
10  U.  S.  App.  692.  This  decision, 
however,  is  overruled  in  later 
cases  in  so  far  as  the  effect  of  re- 
citals in  bonds  Is  concerned. 
§  2339,  post. 

41.  State  v.  Clay  Center,  77 
Kan.  366,  91  Pac.  91;  Warsop  v. 
Hastings,  22  Minn.  437. 

42.  State  V.  Salt  Lake  City,  35 
Utah  25,  99  Pac.  255. 

See  also  Piatt  v.  Payette,  19 
Idaho  470,  114  Pac.  25. 

Signature   of   notice.     Error   or 
Inadvertence  of  a  city  clerk  in  im- , 
properly    designating    his    official 
title  as  "city  recorder,"  in  signing 
the  notice  of  election,  does  not  in- 


validate the  election.  Lodgord  v. 
East  Grand  Forks,  105  Minn.  180, 
117  N.  W.  341. 

43.1  Clarksdale  v.  Broaddus,  77 
Miss.  667,  28  So.  954. 

Public  notice  of  the  election  Is 
not  required,  under  some  stat- 
utes. Asheville  v.  Webb,  134  N. 
C.  72,  46  S.  E.  19. 

Personal  notice.  Where  pub- 
lished notice  of  the  election  is  re- 
quired by  statute,  personal  notice 
sent  to  the  voters  by  the  mayor 
by  mail  is  insufficient.  South- 
worth  V.  Glasgow,  232  Mo.  108, 
132  S.  W.  1168. 

The  minutes  of  the  city  council 
need  not  show  that  the  notice  of 
election  was  given.  Blakey  v. 
Montgomery,  144  Ala.  481,  39  So. 
745. 

44.  Illinois.  Stone  v.  Chicago, 
207  111.  492,  69  N.  E.  970. 

Missouri.  State  ex  rel.  v.  Allen, 
178  Mo.  555,  77  S.  W.  868. 

Nebraska.  State  v.  Babcock,  25 
Neb.  500,  41  N.  W.  450. 

Xew  York.  People  v.  Ft.  Ed- 
ward, 70  N.  Y.  28;  Culver  v.  Ft 
Edward,  8  Hun  (N.  Y.)   340. 

United  States.  Hill  v.  Mem- 
phis, 23  Fed.  872. 

Length  of  publication.  Where 
publication    is    required    "once    a 
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contain  all  the  essential  particular's  required  by  tlie  stat- 


week  for  two  weeks  •  *  *  and 
one  Insertion  each  week  for  two 
succeeding  weeks  shall  be  a  suffi- 
cient publication,"  the  publication 
is  completed  by  the  second  publi- 
cation. Lindsay  v.  Mack,  160  Cal. 
647,  117  Pac.  924. 

"The  special  charter  requires 
that  the  proposed  bond  election 
shall  be  advertised  for  not  less 
than/ thirty  days  prior  to  the  date 
upon  which  it  shall  be  held,  in  a 
newspapej-  published  in  the  city 
of  Lakeland.  The  publication  was 
made  once  a  week  for  five  suc- 
cessive weeks  immediately  prior 
to  the  election,  but  the  novel 
statement  is  made  that  this  con- 
stitutes an  advertisement  for  five 
days  only.  We  are  not  favored 
with  citation  of  authority  for  this 
construction,  and  we  shall  con- 
tent ourselves  by  citing  one  ad- 
judged case  precisely  to  the  con- 
trary— Montford  v.  Allen,  111  Ga. 
18,  36  S.  E.  305."  Scalley  v. 
Meminger  (Fla.  1912),  60  Slo.  180. 

If  a  certain  number  of  weeks' 
publication  is  required,  publica- 
tion once  during  each  week  is 
sufficient  although  there  is  not 
between  the  first  publication  and 
the  election  the  full  nundber  of 
days  making  up  suoh  number  of 
weeks.  Kemp  v.  Hazlehurst,  80 
Miss.  443,  31  So.  908;  State  v. 
Weston,  67  Neb.  385,  93  N.  W. 
728. 

The  publcation  of  notice  need 
not  be  up  to  and  include  the  day 
of  the  election.  State  ex  rel.  v. 
V/ilder,  200  Mo.  97,  98  S.  W.  465. 

Single  publication.  Where 
"three  weeks'  notice"  Is  required. 


a  single  publication  has  been  held 
sufficient  Cleveland  v.  Calvert, 
54  S.  C.  83,  31  S.  B.  871. 

Where  notice  of  election  is  re- 
quired to  be  published  not  less 
than  fifteen  days  before  the  elec- 
tion, one  publication  Is  sufficient. 
Southworth  v.  Glasgow,  232  Mo. 
108,  132  S.  W.  1168  followed  in 
Bauch  v.  Cabool,  165  Mo.  App. 
486,  148  S.  W.  1003. 

Publication  for  longer  time  than 
required.  Publication  for  thirty 
days  instead  of  ten,  as  required 
by  statute,  does  not  invalidate  the 
election.  Hesseltine  v.  Wilbur,  29 
Wasih.  407,  69  Pac.  1094. 

Posting.  Where  posting  of  the 
notice  of  election  Is  requjred  "for 
two  succeeding  weeks,"  it  means 
that  the  notice  must  be  posted  for 
two  full  weeks,  and  publication  by 
posting  is  not  complete  until  the 
expiration  of  the  two  weeks. 
Lindsay  v.  Mack,  160  Cal.  647,  117 
Pac.  924. 

Effect  of  too  short  notice.  If 
notice  must  be  given  for  a  certain 
number  of  days,  an  election  held 
in  less  time  after  the  notice  could 
be  legally  given.  Is  nugatory. 
State  V.  Park  Ridge,  61  N.  J.  L. 
151,  38  Atl.  750. 

Failure  to  publish  the  notice  of 
a  special  election  for  the  time 
specified  in  the  statute  is  fatal. 
Chanute  v.  Davis,  85  Kan.  188, 
116  Pac.  367. 

Short  publication:  contra  rule. 
Where  a  certain  number  of  days 
notice  by  publication  is  required 
by  statute,  before  the  date  of  the 
election,  but  'the  notice  is  pub- 
lished for  a  less  time  than  such 


§2197 


Notice  of  Election. 


4657 


Tite  or  charter,  or  state  constitution.'*'  Where  the  notice 
of  a  bond  election  fails  to  give  the  particulars  required 
by  the  constitution  or  statute,  the  election  is  void.**  But 
while  statutory  requirements  as  to  the  notice  of  election 
must  be  followed,  it  is  sufficient,  where  they  are  followed, 
notwithstanding  the  requirements  of  a  municipal  reso- 
lution in  regard  thereto,  at  variance  with  the  statute, 
are  not  complied  with.*''  Furthermore,  if  no  particular 
form  of  notice  is  required  by  the  statute,  any  kind  of  a 
notice  by  the  proper  officers  of  the  city  that  informs  the 
people  of  the  object  and  purpose  of  the  election  is  a  suffi- 
cient notice;**  or,  if  there  is  no  other  provision  to  the 


number  of  days  prior  to  the  elec- 
tion. It  has  been  held  that  the 
election  -will  not  be  declared  void 
because  thereof,  especially  where 
It  Is  not  even  contended  that  the 
failure  to  give  notice  of  the  elec- 
tion for  the  full  period  resulted  In 
a  suflcient  number  of  voters  fail- 
ing to  vote  as  to  change  the  re- 
sult of  the  election  or  that  any 
voters  whatever  failed  to  vote  be- 
cause of  lack  of  knowledge  or  no- 
tice of  the  election.  Ardmore  v. 
State,  24  Okla.  862,  104  Pac.  913. 

45.  Athens  v.  Hemerick,  89  Ga. 
674,  16  S.  E.  72,  followed  in  mem. 
decision  in  Perry  v.  Norwood,  99 
Ga.  300,  25  S.  E.  648. 

Must  state  the  amount  of  the 
debt  to  be  incurred.  Dawson  v. 
Dawson  "Waterworks  Co.,  106  Ga. 
696,  32  S.  E.  907. 

Must  set  forth  the  terms  of  the 
contract  under  which  the  debt  Is 
to  be  incurred.  Thomasville  v. 
Thomisvllle  Electric  Light  &  Gas 
Co.,  122  Ga.  399,  50  S.  E.  169. 

The    debt   to    be    incurred    for 

each  particular  purpose  need  not 

be  specifically  set  out.     Gray  v. 

Bourgeois,  107  La.  671,  32  So.  42. 

5  McQ.  22 


46.  Wilkins  v.  Waynesboro, 
116  Ga.  359,  42  S.  E.  767. 

47.  Hamilton  v.  Detroit,  83 
Minn.  119,  85  N.  W.  933. 

Notice  of  election.  For  in- 
stance, it  has  been  held  that  a 
published  notice  of  an  election  to 
vote  as  to  increasing  the  In- 
debtedness of  a  city  is  valid,  al- 
though it  recites  that  the  bonds 
to  be  issued  were  to  bear  Interest 
"not  exceding  five  per  cent  per 
annum,"  notwithstanding  the  or- 
dinance providing  for  the  election 
required  the  notice  to  specify  the 
rate  of  interest,  where  the  notice 
of  election  conforms  with  the 
statutory  provision.  So  w*«re  an 
election  is  necessary.  In  order  to 
Increase  the  indebtedness  of  a 
city,  and  the  statute  requires  a 
certain  number  of  days  previous 
notice  of  the  election,  an  ordi- 
nance requiring  posting  of  notices 
In  advance  of  such  publication  re- 
quired by  statute  need  not  be 
complied  with.  State  ex  rel.  v. 
Gordon,  217  Mo.  103,  116  Si.  W. 
1099. 

48.  Where  statute  does  not  re- 
quire any  particular  form  of  no- 
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contrary,  the  notice  of  election  prescribed  by  law  for 
general  elections  is  sufficient.*' 

The  notice  of  election  must  state  the  purpose  of  the 
election,^"  and  must  be  definite  and  not  misleading.  How- 
ever, of  course,  if  a  notice  is  as  definite  as  it  can  be 
made,  under  the  circumstances,  it  is  sufficient.^  ^  So, 
generally,  it  must  state,  in  case  of  bond  elections, 
the  purpose  of  the  issue,"^  the  amount  of  the  pro- 
posed issue,^^  the  rate  of  interest  the  bonds  will  bear,** 
the   maturity   of   the   bonds,"'    and   the   place    of   the 


tlce,  the  mayor's  proclamation 
published  In  two  newspapers  for 
more  than  thirty  days  before  the 
day  fixed  for  election  is  sufficient 
notice.  Sommercamp  v.  Kelly,  8 
Idaho  712,  720,  71  Pac.  147. 

49.  Hi^land  Park  v.  McAl- 
pine,  117  Mich.  666,  76  N.  W.  159. 

50.  Thatcher  v.  People,  93  111. 
240. 

See  National  Bank  of  Com- 
merce V.  Granada,  41  Fed.  87,  94, 
rev'd  in  44  Fed.  262. 

51.  San  Luis  Obispo  v.  Haskin, 
91  Cal.  59,  27  Pac.  929,  distin- 
guishing People  V.  Baker,  83  Cal. 
149,  23  Pac.  364. 

62.  Smith  v.  Dublin,  113  Ga. 
833,  39  S.  E.  327. 

Purpose  of  Indebtedness. 
Where  the  question  of  incurring 
Indebtedness  must  be  submitted 
to  a  vote  of  the  people  and  it  is 
provided  by  statute  that  when  the 
municipality  decides  to  submit 
such  questions  as  to  Incurring 
bonded  indebtedness,  it  must 
specify  the  particular  purpose  for 
which  the  indebtedness  Is  to  be 
created  and  the  amount  of  bonds 
proposed  to  be  issued,  it  is  not 
sufficient  to  give  notice  of  an 
election  which  merely  specifies 
the  purpose  of   the    indebtedness 


as  "for  general  corporate  pur- 
poses." State  ex  rel.  v.  Heber 
City,  36  Utah  1,  102  Pac.  309. 

53.  Smith  v.  Dublin,  113  Ga. 
833,  39  S.  E.  327. 

Where  the  statute  requires  the 
notice  of  election  to  state  the 
amount  of  the  proposed  issue  of 
bonds,  a  notice  of  a  certain  sum 
"or  such  part  thereof  as  may  be 
required"  is  insufficient  and  in- 
validates the  election.  Stern  v. 
Fargo,  18  N.  D.  289,  122  N.  W.  403, 
distinguishing  63  Neb.  624,  88  N. 
W.  861,  on  j;he  ground  that  in  that 
case  there  was  no  statute  requir- 
ing the  amount  to  be  stated. 

54.  Notice  of  election  specify- 
ing the  rate  of  interest  on  the 
bonds  as  "not  exceeding"  a  cer- 
tain per  cent  is  suflBciently 
definite.  Cheyenne  v.  State  ex 
rel.,  17  Wyo.  90,  96  Pac.  244,  re- 
viewing decisions  at  length. 

Notice  of  election  that  rate  of 
interest  on  bonds  "sihall  not  ex- 
ceed six  per  cent"  Is  sufficiently 
specific,  \  where  in  the  -swords  of 
the  statute.  Lnmberton  v.  John 
Nuveen  &  Co.,  144  N.  C.  303,. 56  S. 
E.  940. 

55.  Notice  need  not  state  the 
date  of  maturity  of  the  bonds, 
where  the  statute  authorizing  the 
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election."*  But  where  the  election  is  a  general  one,  it  has 
been  held  that  the  notice  of  election  need  not  name  the 
place  of  holding  the  election.^''  So,  if  the  statute  fixes  the 
denomination,  interest,  and  date  of  maturity,  of  bonds, 
the  notice  of  election  need  not  recite  such  facts,  if  it  ex- 
pressly refers  to  the  statute,  it  has  been  held,  the  theory 
being  that  by  reference  the  statute  becomes  a  part  of  the 
notice."* 

§  2198.    Form  and  scope  of  question  or  questions  sub- 
mitted. 

A  question  submitted  to  the  people  for  their  vote  must 
not  be  misleading,"'  must  be  specific,'"  and  such  in  all 


Issue  makes  the  maturity  a  mat- 
ter to  be  determined  by  the  board 
of  aldermen.  Tyson  v.  Salisbury, 
151  N.  C.  468,  66  S.  E.  532. 

56.  Notice  of  election:  state- 
ment of  place  of  election.  Where 
there  are  regular  polling  places, 
the  notice  of  election  is  sufficient 
where  it  alleges  that  the  election 
■vrill  be  ield  at  the  "regular  poll- 
ing places  in  the  city."  Hurd  v. 
Fairbury,  87  Neb.  745,  128  N.  W. 
688. 

Fixing  places  of  election  in 
various  wards  held  sufficiently 
definite.  Kline  v.  Streator,  78  111. 
App.  42. 

57.  Fletcher  v.  Collingswood 
(N.  J.  L.),  59  Atl.  90. 

58.  State  v.  Topeka,  68  Kan. 
177,  185,  74  Pac.  647. 

59.  Carlson  v.  Helena,  43 
Mont.  1,  114  Pac.  110. 

Misleading  submission.  Where 
a  municipality,  if  authorized  by  a 
vote  of  the  people,  has  power  to 
establish  or  erect  waterworks,  It 
Is  misleading  to  submit  the  ques- 
tion as  to  the  issuance  of  bonds 
not  to  eacceed  a  certain  sum  for 


the  purpose  of  erecting,  maintoMir 
ing  and  operatimg  a  system  of 
waterworks.  Brown  v.  Carl,  111 
la.  608,  82  N.  W.  1033. 

Where  a  vote  to  -nnorease  In- 
debtedness is  necessary,  the  vote 
must  clearly  show  that  it  was  for 
such  purpose.  Maysville  j&  L. 
Turnpike  Road  Co.  v.  Wiggins, 
'104  Ky.  540,  47  S.  W.  434,  20  Ky. 
Law  Rep.  724. 

60.  Baker  v.  Seattle,  2  Wash. 
576,  27  Pac.  462  (holding  proposi- 
tion to  issue  $460,000  wortih.  of 
bonds,  or  such  lesser  sum  as  may 
be  sufficient  to  fund  Indebtedness, 
not  indefinite.) 

In  Oklahoma^  to  obtain  the  au- 
thority of  the  qualified  voters  to 
incur  an  indebtedness,  or  to  en- 
ter into  a  contract  otherwise  pro- 
hibited, the  proposition  must  be 
submitted  to  them  In  such  specific 
language  as  to  apprise  the  voters 
of  the  full  purpose  and  the  exact 
and  particular  thing  upon  which 
they  are  called  upon  to  vote  and 
decide.  O'Neil  Engineering  Co.  v. 
Ryan  (Okla.  1912),  124  Pac.  19. 
So,  in  that  state,  where  munlci- 
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essential  as  required  by  the  statute  or  charter.*^  And 
if  the  vote  is  to  be  upon  the  issuanee  of  bonds,  the  prop- 
osition submitted  must  correspond  with  the  provisions 
of  the  statute  or  charter  authorizing  the  issuance  of  the 
bonds ;  ®^  and  if  it  materially  varies  as  to  the  maturity 
of  the  bonds  or  the  rate  of  interest,  the  issuance  of  the 
bonds  cannot  be  compelled  although  the  vote  was  in 
favor  thereof.®^  But  the  details  of  the  indebtedness  need 
not  ordinarily  be  submitted  for  approval  or  rejection.®* 


palities  may  be  authorized  Taj  a 
vote  of  the  people  to  become  In- 
debted in  excess  of  the  debt  limit 
for  the  purchase  or  construction 
of  public  utilities,  it  is  held  that 
the  proposition  submitting  the 
question  to  voters  must  be  stated 
in  such  specific  language  as  to  ap- 
prise the  voters  of  the  nature  of 
the  public  utility  the  municipality 
■wishes  to  purchase,  construct  or 
repair.  Coleman  v.  Frame,  26 
Okla.  193,  109  Pac.  928  (followed 
in  Oklahoma  City  v.  State,  28 
Okla.  780;  115  Pac.  1108.) 

But  in  that  state  it  is  sufla.cient 
that  a  proposition  for  the  incur- 
ring of  indebtedness  recite  that 
it  is  "for  the  construction  of  an 
electric  light  plant  to  be  owned 
exclusively  by  said  city,"  and  it 
is  not  necessary  to  state  how  the 
lighting  plant  is  to  be  operated  or 
for  what  it  is  to  be  used,  since  it 
is  sufficient  to  notify  the  voters 
merely  as  to  the  kind,  sort  or 
character  of  the  public  utility. 
Woodward  v.  Raynor,  29  Okla. 
493,  119  Pac.  964. 

Amount  of  bonds.  A  proposi- 
tion fixing  the  maximum  amount 
of  bonds  to  be  issued  and  vesting 
the  municipality  with  authority  to 
issue  a  less  amount,  is  sufficient. 
Chicago,  B,  &  Q.  R.  Co.  v.  Wilber, 


63  Neb.  624,  88  N.  W.  660. 

61.  Murphy  v.  San  Luis  Obispo, 
119  Cal.  624,  51  Pac.  1085,  39  L.  R. 
A.  444. 

iSlubmittlng  the  proposition 
whether  a  certain  amount  of  elec- 
tric light  bonds  shall  be  issued  to 
erect  and  mmntam  a  municipal 
light  plant  does  not  authorize  the 
issuance  of  bonds,  although  voted 
on  favorably,  where  there  is  no 
authority  to  issue  bonds  to  fnain- 
tain  such  a  plant,  since  it  cannot 
be  definitely  determined  whether 
the  voters  Intended  that  the  en- 
tire sum  or  any  specific  part  of  it 
should  be  expended  In  the  con- 
struction alone.  Neacy  v.  Mil- 
waukee, 142  Wis.  590,  126  N.  W.  8. 

62.  Recipient  of  railroad  aid 
bonds  must  be  named.  Lewis  v. 
Bourbon  County  Com'rs,  12  Kan. 
186. 

63.  Cairo  &  St.  L.  R.  Co.  v. 
Sparta,  77  111.  505. 

64.  Seymour  v.  Tacoma,  6 
Wash.  138,  32  Pac.  1077. 

Where  the  question  of  indebted- 
ness to  secure  a  water  supply  is 
submitted  to  the  voters,  the  or- 
derly course  of  procedure  gen- 
erally is  to  submit  the  question 
whether  the  indebtedness,  not  in 
excess  of  a  definite  amount  with- 
in the  limit,   shall    be    incurred, 
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Eeference  in  the  ordinance  to  a  statute,  alleged  to  gov- 
ern, which  has  been  repealed  but  substantially  re-en- 
acted, is  mere  surplusage,  and  not  fatal."^ 

The  ordinance  calling  a  bond  election  should  state,  it 
has  been  said,  the  purpose  of  the  issue,  the  amount  pf 
the  issue,  the  denomination  of  the  bonds,  when  they  shall 
bear  date,  the  time  and  place  of  payment,  and  the  rate 
of  interest.®* 


and  not  to  include  the  question 
whether  a  particular  water  supply 
shall  be  obtained,  but  to  leave 
that  matter  to  the  discretion  of 
the  common  council.  Carlson  v. 
Helena,  39  Mont.  82,  102  Pac.  39. 

65.  Lewis  v.  Port  Angeles,  7 
Wash.  190,  34'  Pac.  914. 

66.  Hansard  v.  Green,  54 
Wash.  161,  103  Pac.  40,  quoting 
from  Simpnton,  Mun.  Bonds,  §  89. 

Amount  of  bonds.  Proposition 
to  issue  bonds  for  a  specific  pur- 
pose must  by  reasonable  intend- 
ment include  the  amount  thereof, 
or  at  least  the  'maximum  amount 
which  is  to  be  approved  by  the 
electors.  Neacy  v.  Milwaukee, 
142  Wise.  590,  126  N.  W.  8. 

Description  of  indebtedness.  If 
the  indebtedness  is  required  to  be 
described  in  the  ordinance  calling 
the  election  on  the  question  of  is- 
suing funding  bonds,  it  is  not 
sufficient  to  merely  refer  to  it  as 
the  outstanding  indebtedness 
other  than  municipal  bonds. 
Coffin  V.  Richards,  6  Idaho,  741, 
59  Pac.  562. 

Place  of  election.  Ordinances 
calling  an  election  sufficiently 
designate  the  place  of  holding 
elections  by  filing  them  as  the 
vaiious  wards  of  the  city.  Kline 
V.  Streator,  78  111.  App.  42. 

Amount     of     tax.     Proposition 


submitted  need  not  specify  the 
sum  to  be  thereafter  raised  by 
the  municipality  by  tax  to  pay  the 
Interest  and  principal  of  the 
bonds  as  they  shall  become  due. 
Bronxville  v.  Seymour,  106  N.  Y. 
S.  834,  122  App.  Div.  377. 

Sinking  fund  provision.  The 
fact  that  the  initial  ordinance 
does  not  provide  for  raising  an- 
nually by  taxation  an  amount 
necessary  to  pay  the  interest  on 
the  bonds  and  a  sinking  fund  to 
retire  them  at  maturity  is  not 
fatal  where  it  is  not  shown  that 
the  notice  of  election  failed  to  so 
provide;  the  statute  merely  re- 
quiring the  ordinance  to  provide 
that  the  notice  of  election  so 
specify.  Iglehart  v.  Dawson 
Springs,  143  Ky.  140,  136  S.  W. 
210.  But  failure  to  include  the 
initial  ordinance  provisions  as  to 
a  sinking  fund  to  pay  the  bonds 
may  be  cured  by  a  later  ordinance 
so  providing,  even  after  the  elec- 
tion, where  before  the  issuance 
of  the  bonds,  Iglehart  v.  Dawson 
Springs,  143  Ky.  140,  136  S.  W. 
210. 

Contra  in  part  in  California.  In 
absence  of  statute  so  requiring, 
need  not  state  precise  location  of 
electric  works  nor  when  bonds 
will  mature.  Clark  v.  Los  Angeles, 
160   Cal.   30,   317,   116   Pac.   722. 
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//  there  are  two  or  more  separate  and  distinct  propo- 
sitions to  be  voted  on,  each  proposition  Should  be  stated 
separately  and  distinctly  so  that  a  voter  may  declare  Ms 
opinion  as  to  each  matter  separately,  since  several  prop- 
ositions cannot  be  united  in  one  submission  to  the  voters 
so  as  to  call  for  one  assentimg  or  dissenting  vote  upon 
all  the  propositions ;  ^''  and  elections  are  invalid  wHfere 


Denomination  of  bonds,  set 
forth  in  resolution  calling  an  elec- 
tion is  surplusage,  the  decision  of 
the  denomination  heing  vested  in 
the  common  council  by  statute. 
Santa  Barbara  v.  Davis,  6  Cal. 
App.  342,  92  Pac.  308. 

67.  Golora&o.  Denver  v.  Hayes, 
28  Colo.  110,  63  Pac.  311. 

Georgia.  Cain  v.  Smith,  117  Ga. 
902,  44  S.  E.  5. 

Idaho.  Byrns  v.  Moscow,  21 
Idaho  398,  121  Pac.  1034;  Ostran- 
der  V.  Salmon,  20  Idaho  153,  117 
Pac.  692. 

Missouri.  State  ex  rel.  v.  Wil- 
der, 217  Mo.  261,  269,  116  S.  W. 
1087. 

New  York.  North  Tonawanda 
v.  Western  Transp.  Co.,  16  Abb. 
Pr.  N.  S.  (N.  Y.)  297. 

North  Dakota.  Stern  v.  Fargo, 
18  N.  D.  289,  301,  122  N.  W.  403, 

26  L-  R.  A.  (N.  S.)  665. 

Oregon.  See  also  Eugene  v. 
Willamette  Valley  Co.,  52  Ore. 
490,  97  Pac.  817. 

Washington.  Blaine  v.  Seattle, 
62  Wash.  445,  114  Pac.  164;  Mc- 
Bryde  v.  Montesano,  7  Wash.  69, 
34  Pac.  559. 

United  States.  Farmers'  Loan 
&  Trust  Co.  V.  Sioux  Falls,  131 
Fed.  890,  rev'd  on  other  grounds 
in  136  Fed.  721,  69  C.  C.  A.  373. 

See  Sherman  v.  Clifton  Springs, 

27  Hun  (N.  Y.)  390. 


§  1795  ante,  vol. -4. 

Submitting  separate  questions 
together.  Distinct,  unrelated  and 
independent  objects  or  purposes 
of  municipal  indebtedness  must 
be  separately  submitted.  "All  of 
the  cases  dealing  with  this  ques- 
tion of  related  or  unrelated  pur- 
poses or  objects  are  more  or  less 
influenced  by  the  special  provi- 
sions of  Constitutions,  statutes, 
and  ordinances,  but  running 
through  them  all  may  be  found 
two  easily  distinguished  princi- 
ples. Separate,  distinct,  and  in- 
dependent purposes  or  objects 
may  not  be  joined  in  one  proposi- 
tion for  submission  to  the  voter. 
United,  related,  and  dependent 
objects,  that  together  form  one 
general  scheme  or  plan,  may  be 
united  and  submitted  as  one. 
Tulloch  V.  Seattle,  69  Wash.  178, 
124  Pac.  481. 

Different  bond  Issues  cannot  be 
submitted  so  as  to  require  a  vote 
aye  or  nay  for  all.  Blaine  v. 
Seattle,  62  Wash.  445,  114  Pac. 
164. 

In     Pennsylvania,    however    an 

increase  of  indebtedness  may  he 
secured  by  a  vote  as  a  single 
proposition  as  to  an  increase  of 
several  amounts  for  several  pur- 
poses. Barr  v.  Philadelphia,  191 
Pa.  St.  438,  43  Atl.  335.     See  also 
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held  under  such  restrictions  as  to  prevent  the  voter  from 
casting  his  individual  and  intelligent  vote  upon  the  ob- 
ject or  objects  sought  to  be  attained.^^  The  object  of  the 
rule  preventing  the  submission  of  several  and  distinct 
propositions  to  the  people  united  as  one  in  such  a  man- 
ner as  to  compel  the  voter  to  reject  or  accept  all  is  to 
prevent  the  joining  of  one  local  subject  to  others  in  such 
a  way  that  each  shall  gather  votes  for  all,  and  thus  one 
measure,  by  its  popularity  or  its  apparent  necessity,  car- 
ries other  measures  not  so  popular  or  necessary  and 
which  the  people,  if  granted  the  opportunity  of  separate 
ballots,  might  defeat.**  However,  unless  otherwise  pro- 
vided, it  is  proper  to  submit  a  number  of  propositions 
or  questions  at  one  time,  providing  the  ordinance  spec- 
ifies feach  separate  question  or  proposition  as  such,  and 
provision  is  made  by  which  the  voters  are  given  oppor- 
tunity to  vote  upon  each  specific  proposition  or  question 
independent  of  the  other, questions  submitted  at  the  same 
time.    This  may  be  done  upon  a  single  ballot,  but  the 

Major  V.  Aldan  Borough,  209  Pa.  a    mode    ol    submission.     By    it 

St.  247,  58  Atl.  490.  several    Interests    may    be     com- 

In  Kentucky,  where  the  purpose  blned,   and  the   real  will   of  the 

ol    the    indebtedness    Is    not    re-  people      overslaughed.      By     this 

quired  to  be  stated,  a  submission  combination   an   unpopular   meas- 

of  the  question  as  to  the  issuance  ure  may  be  tacked  on  to  one  that 

of  bonds'  to  a  certain  amount  "for  is  popular,  and  carried  through  on 

the  construction  of  sewers"  and  the  strength  ol  the  latter.    A  nec- 

for  acquiring  "land  lor  park  prop-  essary  matter   may  be   made   to 

erty"    is    proper.     Liouisville    v.  carry  with  it  some  private  specu- 

Board    ol    Park    Commissioners,  latlon  lor  the  benefit  ol  the  lew. 

112  Ky.  409,  413,  65  S.  W.  860^  24  Things     odious     and     wrong     in 

Ky.  Law  Rep.  38.  themselves  may  receive  the  popu- 

68.  Blaine  v.  Seattle,  62  Wash,  lar  approval  because  linked  with 
445,  114  Pac.  164.  propositions      whose      immediate 

69.  Tulloch  V.  Seattle,  69  consumption  is  deemed  essential. 
Wash.  178,  124  Pac.  481.  It   is    against   the   very    spirit   of 

Mr.  Justice  Brewer,  in  Lewis  v.  popular  elections  that  alms  to  se- 
Commissioners,  12  Kan.  186,  214,  cure  freedom  of  choice  not  merely 
in  discussing  such  a  double  sub-  between  parties  but  also  in  re- 
mission, adds  his  disapproval  In  spect  to  every  office  to  be  fillel 
saying:  "It  needs  no  argument  and  every  measure  to  be  deter- 
to  show  the  rank  injustice  of  such  mined." 
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ballot  must  state  each  proposition  separately,  so  that  the 
voter  may  be  able  to  express  his  will  with  reference  to 
each  question.'^" 

Applying  these  rules,  it  is  held  that  the  adoption  of 
a  new  charter  and  a  bond  issue  cannot  be  submitted  as 
one  proposition.''^  So  it  is  generally  held  that  where  the 
election  is  to  vote  on  the  issuance  of  bonds,  bonds  for 
two  or  more  different  purposes  cannot  be  combined  in 
one  proposition,  so  that  the  voter  cannot  vote  for  one 
and  against  the  other  if  he  so  desires,'^^  although  there 


70.  AlalxMna.  Coleman  v.  Eu- 
taw,  157  Ala.  327,  47  So.  703. 

CaMfomia.  San  Diego  v.  Potter, 
153  Cal.  288,  95  Pac.  146. 

Idaho.  Ostrander  v.  Salmon,  20 
Idaho  153,  117  Pac.  692. 

Ktntuoky.  Woolfolk  v.  Paducah, 
25  Ky.  Law  Rep.  2149,  80  S.  W. 
186. 

Mississippi.  Maybin  t.  Blloxl, 
77  Miss.  673,  28  So.  566. 

Washington.  Petros  v.  Van- 
couver, 13  Wash.  423,  43  Pac.  361. 

United  States.  Wetzell  v.  Padu- 
eah,  117  Fed.  647. 

Need  not  be  separable  ordinance 
for  each  Issue — two  or  more  may 
be  joined.  Piatt  v.  Payette,  19 
Idaho  470,  114  Pac.  25. 

Separate  ballot  boxes,  or  sep- 
arate ballots,  are  not  necessary, 
where  there  are  several  proposi- 
tions. Smith  V.  Belhaven,  150  N. 
C.  156,  63  S.  E.  610. 

71.  Cain  v.  Smith,  117  Ga.  902, 
44  S.  E.  5. 

72.  Denver  v.  Hayes,  28  Colo. 
110,  63  Pac.  311. 

"To  combine  these  two  proposi- 
tions, distinct  und  independent 
as  they  are  made  by  the  provi- 
sions of  section  2315,  and  as  such 
propositions  In  fact  are,  without 
giving  the  voters  an  opportunity 


to  express  their  will  upon  each 
separate  proposition,  is  a  clear 
evasion  of  the  statute,  and  if  per- 
mitted would  practically  nullify 
not  only  the  statute,  but  make  it 
possible  for  two  or  more  proposi- 
tions to  be  combined,  and  the 
voters  of  a  municipality  deceived 
and  misled  as  to  the  objects"  and 
purposes  for  which  the  bond  issue 
was  proposed.  No  doubt  it  often 
occurs  that,  where  several  pro- 
posed improvements  are  to  be 
paid  for  by  bond  issue,  one  or 
more  may  be  favored  by  a  major- 
ity of  the  voters,  while  others 
may  be  strongly  opposed,  and 
rather  than  defeat  the  proposi- 
tion favored  the  voter  will  be 
forced  to  accept  the  proposition 
which  ihe  honestly  opposes,  if  dif- 
ferent and  distinct  purposes  could 
be  incorporated  in  each  separate 
submission.  But  where  the  sub- 
jects are  different,  and  have  no 
natural  or  necessary  connection, 
and  the  questions  submitted  in- 
dicate different  purposes,  such 
questions  cannot  be  submitted  as 
one  question,  and  this  is  specially 
true  under  the  provisions  of  the 
statute  which  enumerates  said 
purposes  as  independent  and  sep- 
arate   purposes."      Ostrander    v. 
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are  a  number  of  cases  holding  it  proper  to  submit  as 
one  proposition  the  issuance  of  bonds  for  waterworks 
and  a  lighting  system.''^  A  fortiori,  if  the  purpose  is 
to  erect  a  combined  water  and  light  plant,  only  one  prop- 
osition is  submitted/*  But  bonds  to  construct  a  public 
building  and  to  improve  the  water  and  light  plant  can- 
not be  submitted  as  one  proposition/^  However,  a  sub- 
mission is  not  double  because  it  states  incidental  and 
auxiliary  purposes  to  be  accomplished,-  and  for  which 
money  must  be  expended  in  the  construction  of  a  com- 
plete waterworks  system/^    And  where  the  building  of  a 


Salmon,  20  Idaho,  153,  117  Pac. 
692. 

Waterworks,  electric  light  and 
sewerage  bonds  cannot  be  sub- 
mitted as  one  proposition.  Ross 
V.  Lipscomb,  83  S.  C.  136,  65  S.  E. 
451;  Johnson  v.  Roddey,  83  S.  C. 
462,  65  S.  B.  626;  Chase  v.  Gil- 
bert,  83   S.   C.   546,   65   S.  B.  735. 

Waterworks,  electric  light  plant 
and  extension  of  public  schools, 
cannot  be  combined.  Rea  y.  La- 
fayette, 130  Ga.  771,  61  S.  E.  707. 

"Sewerage  and  other  public  Im- 
provements" is  double  purpose. 
Robinson  v.  Goldsboro,  122  N.  C. 
211,  30   S.  E.  324. 

73.  Coleman  v.  Eutaw,  157  Ala. 
327,  47  So.  703;  Swann  v.  Murray, 
146  Ky.  148,  142  S.  W.  244;  Kemp 
V.  Hazlehurst,  80  Miss.  443,  31  So. 
908;  Ryan  v.  Orbison,  7  Ohio  Clr. 
Ct  Rep.  30,  3  O.  C.  D.  647. 

Contra.  Hempstead  v.  Seymour, 
69  N.  Y.  S.  462,  34  Misc.  Rep.  92. 

In  Minnesota,  under  particular 
statute,  question  of  issuing 
"water  and  light  bonds"  to  erect 
a  "water  and  light"  plant  was 
held  properly  submitted.  Truel- 
sen  V.  Duluth,  61  Minn.  48,  63  N. 
W.   714. 

North  Dakota  contra.    A  double 


question  is  presented  where  the 
notice  is  that  bonds  are  to  be 
voted  on  to  construct  a  new  water- 
works pumping  station  and  for 
the  purpose  of  installing  an  elec- 
tric light  plant  "in  connection 
with"  said  pumping  station;  the 
phrase  "in  connection"  not  mak- 
ing the  two  purposes  one.  Stern 
V.  Fargo,  18  N.  D.  289,  122  N.  W. 
403,  26  L.  R.  A.  (N.  S.),  665. 

74.  State  ex  rel.  v.  Wilder,  200 
Mo.  97,  98  S.-W.  465,  where  vote 
was  as  to  erecting  "a  waterworks 
and  electric  light  plant." 

Bonds  for  combined  plant  to 
supply  water  and  light — may  be 
submitted  as  a  single  proposition. 
Gary  v.  Blodgett,  10  Cal.  App.  463, 
102  Pac.  668. 

75.  State  ex  rel.  v.  Allen,  186 
Mo.  673,  85  S.  W.  531. 

The  construction  of  a  munic- 
ipal building,  having  no  connec- 
tion whatever  with  the  acquiring 
or  constructing  of  a  water  system, 
and  not  being  a  pa;rt  of  the  same, 
must  be  submitted  as  a  separate 
and  independent  proposition.  Os- 
trander  v.  S'almon,  20  Idaho  153, 
117  Pac.  692. 

76.  Corker  v.  Mountainhome, 
20  Idaho,  32,  116  Pac.  108. 
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town  hall  was  the  real  question  to  be  voted  on,  the  fact 
that  the  proposition  submitted  is  whether  contracts  with 
one  person  for  the  erection  of  a  building  and  with  an- 
other for  the  plumbing,  heating  and  lighting  thereof 
should  be  adopted,  is  not  objectionable  as  submitting 
two  propositions.'^'^  So  it  ha^  been  held  that  a  munici- 
pality may  submit  together  the  question  of  municipal 
ownership  of  a  public  utility  and  the  raising  of  a  sum 
sufficient  therefor  by  the  issuance  of  bonds.''^*  And  in 
Nebraska,  it  has  been  held  proper  to  submit  together  the 
questions  of  issuance  of  bonds  in  a  certain  sum  to  con- 
struct an  engine  house  in  a  certain  locality  at  a  desig- 
nated estimated  cost  and  the  purchase  of  a  site  and  the 
erection  of  an  engine  house  in  another  locality,  at  the 
same  estimated  costJ® 


It  has  been  held  that  submitting 
the  question  whether  a  certain 
amount  of  bonds  sihould  be  issued 
for  a  sewerage  system,  and  pro- 
viding that  any  balance  of  the  pro- 
ceeds unused  shoi^ld  be  used  for 
macadamizing  streets,  is  not  sub- 
ject to  the  objection  that  it  sub- 
mits more  than  one  single  sub- 
ject, since  the  use  of  the  balance 
for  paving  could  as  well  have 
been  made  without  an  expression 
to  that  effect  in  the  ordinance 
submitting  the  question  to  vote. 
Kentucky  Light  &  Power  Co.  v. 
James  H.  "Wiliams  &  Co.  (Ky.), 
124  S.  W.  840. 

"The  designation  that  $30,000 
of  the  proposed  bond  issue  would 
be  used  for  the  purchase  of  the 
water  system  of  the  Salmon  City 
Water  Company,  and  not  to  ex- 
ceed $15,000  to  be  used  to  enlarge 
and  extend  said  system,  state  one 
general  purpose,  that  of  acquiring 
and  improving  a  water  system  for 
said  city,  and  both  relate  ,to  the 
same  subject-matter,  and  consti- 
tute but  one  purpose  as  (}@9ii?4 


by  the  statute,  and  might  well 
be  submitted  as  one  proposition." 
Ostrander  v.  Salmon,  20  Idaho  153, 
117  Pac.  692. 

Where  the  sole  purpose  of  a 
bond  issue  is  to  improve  a  harbor, 
the  fact  that  the  proposition  sub- 
mitted includes  "the  construction 
of  docks,  wharves  and  toarehouses, 
the  opening,  improving,  construct- 
ing, and  maintaining  of  streets 
and  highways  to  navigable  waters, 
the  bonstruction  and  maintaining 
of  canals  and  waterways,  and  the 
acquisition  of  the  necessary  lands 
for  said  improvements"  does  not 
preclude  their  submission  as  one 
question.  Clark  v.  Los  Angeles, 
160  Cal.  30,  317,  116  Pac.  966. 

"Building,  erecting,  establishing 
and  maintenmwe  of  waterworks  is 
a  single  purpose.  Wood  v.  Ross, 
85  S.  C.  309,  67  S.  E.  449. 

77.  Brooks  v.  Brooklyn,  146 
Iowa,  136,  124  N.  W.  868. 

78.  Hamilton  v.  Detroit,  83 
Minn.  119,  85  N.  W.  933. 

79.  Linn  v.  Omaha,  76  Neb. 
552,  107  N.  W.  988. 
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There  is  considerable  difference  of  judicial  opinion 
as  to  whether  the  submission  of  the  question  concerning 
the  issuance  of  bonds  for  the  "purchase"  or  "erection," 
or  practically  equivalent  words,  of  waterworks  or  the 
like,  combines  two  or  pore  propositions  in  a  single  ques- 
tion so  as  to  be  invalid.  Some  courts  hold  that  such 
a  submission  is  improper,  states  two  propositions,  and 
renders  the  election  void,***  but  the  weight  of  authority  is 
to  the  contrary.*^ 

§  2199.     Conduct  and  time  of  election. 

The  election  must  be  held  as  provided  for  in  statute 
or  charter.*^    Sometimes  it  is  provided  that  the  question 


so.  Leavenworth  v.  Wilson,  69 
Kan.  74,  76  Pac.  400,  2  Am.  & 
Eng.  Ann.  Cas.  367;  Hensly  v. 
Hamilton,  3  Ohio  Clr.  Ct.  Rep. 
201,  2  O.  C.  D.  114. 

See  also  Bauman  v.  Duluth,  67 
Minn.  283,  69  N.  W.  919;  Truelsen 
V.  Duluth,  61  Minn.  48,  63  N.  W. 
714. 

"Purchase"  and  "erect"  Is  void 
as  submitting  two  propositions. 
Elyrla  Gas  Water  Co.  v.  Elyrla, 
57  Ohio  St  374,  49  N.  E.  335. 

81.  Alalama.  Ryan  v.  Tusca- 
loosa, 155  Ala.  479,  46  So.  638. 

Missouri.  State  ex  rel.  v.  Allen, 
178  Mo.  555,  77  S.  W.  868. 

Nebraska.  Hind  v.  Falrbury,  87 
Neb,  745,  128  N.  W.  638  (Sedg- 
wick and  Rose,  J.  J.,  dissenting 
on  this  point). 

Washington.  TuUoch  v.  Seattle, 
6S  Wash.  178,  124  Pac.  481. 

United  States.  C.  B.  Nash  Co. 
v,  CouncU  Bluffs,  174  Fed.  182, 
184;  Sioux  Falls  v.  Farmers'  Loan 
&  Trust  Co.,  136  Fed.  721,  732,  69 
C.  C.  A.  373,  rev-g  131  Fed.  890. 

Acquire     "and"     construct     not 


double.  Clark  v.  Los  Angeles,  160 
Cal.  80,  317,  116  Pac.  722. 

82.  People  v.  Harp.  67  III.  62; 
Kansas  City  &  P.  R.  Co.  v.  Rich 
Tp.,  45  Kan.  275,  25  Pac.  595; 
Knight  V.  West  Union,  45  W.  Va. 
194,  32  S.  E.  163. 

Time  for  closing  polls.  Ham- 
mond V.  San  Leandro,  135  Cal. 
450l   67   Pac.   692. 

Tihe  legislature  may  require  the 
election  to  be  held  at  one  place 
Instead  of  in  the  different  wards. 
Brodhead  v.  Milwaukee,  19  Wis, 
624,  88  Am.  Dec.  711. 

Registration.  People  v.  Dutchei, 
56  111.  144. 

Proper  officers  to  hold  election, 
see  Fidelity  Trust  &  Safety  Vault 
Co.  V.  Morganfleld,  96  Ky.  563,  29 
S.  W.  442,  16  Ky.  Law  Rep.  647. 

in  Kentuclcy,  an  election  held 
by  a  city  as  to  Incurring  Indebt- 
edness, where  not  held  under  the 
statute  regulating  common  school 
elections,  although  the  common 
schools  of  the  city  are  to  be  the 
beneficiaries  of  the  proceeds  of 
the  bonds  when  sold,  may  be 
taken  by  secret  ballot  Instead  of 
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may  be  submitted  at  a  general  or  special  eleetion,^^  wMle 
in  some  jurisdictions  the  question  of  a  bond  issue  nfust 
be  submitted  at  the  general  election  in  November.** 
Sometimes'  the  election  is  required  to  be  conducted  in 
the  same  manner  as  other  elections ;  *^  and  if  there  is  no 
special  statutory  or  charter  psrovision  in  regard  thereto, 
the  general  election  law,  in  so  far  as  applicable  to  mu- 
nicipalities, governs.®* 

The  question  as  to  who  may  vote  at  such  elections  is 
largely  a  matter  of  local  legislation,*''  although,  gener- 
ally, only  qualified  voters  can  vote.** 


by    viva    voce.      Frost    v.    Central 
City,  134  Ky.  434,  120  S.  W.  367. 
See  §§  415,  416  ante,  vol.  2. 

83.  Fletolier  v.  Collingswood 
(N.  J.  Sup.),  59  Atl.  90. 

Special  election  need  not  be 
provided  for  by  statute.  Union 
Bank  v.  Oxford,  116  N.  C.  339, 
367,  21  S.  E.  410. 

84.  Ashland  v.  Culbertson,  103 
Ky.  161,  44  S.  W.  441,  19  Ky.  Law 
Rep.  1812;  Belknap  v.  Louisville, 
9S  Ky.  474,  36  S.  W.  1118,  18  Ky. 
Law  Rep.  313,  34  L.  R.  A.  256,  59 
Am.  St.  Rep.  478,  overruling  B^- 
delity  Trust  &  Safety-Vault  Co.  v. 
Morganfleld,  96  Ky.  563,  29  S.  W. 
442,  16  Ky.  Law  Rep.  647. 

85.  Oregon  v.  Jennings,  119  U. 
S.  74,  7  Sup.  Ct.  124,  30  L.  Ed. 
323;  Harmon  v.  Auditor  of  Public 
Accounts,  22  111.  App.  129,  aff'd 
in  123  111.  122,  13  N.  E.  161,  5  Am. 
St.  Rep.  502  (election  conducted 
by  moderator  only  is  invalid). 

Time  for  keeping  open  regis- 
tration books,  see  Cottrell  v.  Len- 
oir, 148  N.C.  137,  61  S.  E.  599. 

86.  Jacoby  v.  Dallis,  115  Ga. 
272,  276,  41  S.  E.  611. 

Where  no  provision  was  made 
for  any   election   as   to   issuance 


of   bonds,    it   was    held    that   the 
election   should   be   conducted   in 
conformity  with  the  existing  elec- 
tion laws  as  to  borrowing  money.  , 
Union  Bank  v.  Oxford,  116  N.  0. 

339,  21  S.  B.  410. 

See  §  412  ante,  vol.  2. 

87.  "Electors"  has  been  held 
to  mean  those  registered  so  as 
to  be  entitled  to  vote  at  any  elec- 
tion. Greene  v.  Rienzi,  87  Miss. 
463,  40  So.  17,  112  Am.  St.  Rep. 
449. 

Who  may  vote.  Taxpayers  only, 
as  distinguished  from  electors, 
sometimes  are  the  only  ones  who 
can  vote.  Callam  v.  Saginaw,  50 
Mich.  7,  14  N.  W.  677. 

Bonds  for  schools  for  wihite 
children  may  be  submitted  to  vote 
solely  of  white  voters.  Crosby  v. 
Mayfleld,  133  Ky.  215,  117  S.  W. 
316. 

In  New  York,  in  villages, 
Tsomen  may  vote.  Ward  v.  Kropf, 
120  N.  Y.  S.  476,  aff'd  without 
opinion,  so  far  as  appealed  from, 
in  127  N.  Y.  S.  1148. 

Proxies,  see  Endom  v.  Monroe, 
112  La.  779,  36  Sto.  681. 

88.  Scott  V.  Twombly,  46  N.  Y. 
S.  1084,  20  Misc.  Rep.  652;  Conk- 
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Ballots.  Unless  otherwise  provided,  no  particular 
form  of  ballot  is  necessary.*^  On  the  other  hand,  stat- 
utes fixing  the  form  of  the  ballot  have  been  held  to  be 
mandatory,^"  although  if  the  ballot  is  in  form  substan- 
tially like  the  one  prescribed  by  the  statute,  it  is  suffi- 
cient.®^ 

If  a  special  form  of  ballot  is  provided  for,  it  must 
permit  of  a  clear  expression  of  the  intent  of  the  voter.*^ 

§  2200.     Same— counting  the  votes,  return  and  record. 

Generally,  the  votes  are  counted  and  the  returns  made, 
in  the  same  manner  as  other  municipal  elections,  unless 
there  are  express  provisions  to  the  contrary.  The  can- 
vassing of  the  votes  by  the  wrong  officers,  however,  is  a 
mere  irregularity.®^  A  recanvass  of  the  votes  may  be 
required,  in  a  proper  case,  where  none  of  the  bonds  voted 
have  gone  into  the  hands  of  innocent  purchasers.®*    The 


Un  V.  El  Paso  (Tex.  Civ.  App.), 
44  S.  W.  879. 

Property  qualifications.  Spitzer 
V.  Fulton,  68  N.  Y.  S.  660,  33  Misc. 
Rep.  257. 

See  §  413  ante,  vol.  2. 

89.  Dick  V.  Scarborough,  73  S. 
C.  150,  53  S.  B.  86. 

Ballots.  If  the  words  "yes"  or 
"no"  are  required  by  ordinance 
to  be  written  or  printed  on  the 
ballot,  and  the  general  statute 
does  not  apply,  it  is  not  suf- 
ficient to  stamp  a  cross,  although 
the  ballot  so  provides.  Murphy 
V.  San  Luis  Obispo,  119  Cal.  624, 
51  Pac.  1085,  39  L.  R.  A.  444; 
Murphy  v.  San  Luis  Obispo  (Cal.), 
48  Pac.   974. 

Ballots  illegal  because  of  dis- 
tinguishing marks  cannot'  be 
counted.  Wightman  v.  Tecumseh, 
157  Mich.  326,  122  N.  W.  122. 

Failure  of  the  ballots  to  state 
tte  purpose  for   which  indebted- 


ness was  Incurred  held  not  fatal. 
Wightman  v.  Tecumseh,  157  Mich. 

326,  122  N.  W.  122. 

The  site  on  which  proposed 
buildings  are  to  be  located  need 
not  be  stated  in  the  ballots.  Peo- 
ple V.  Seaman,  69  N.  Y.  S.  55,  59 
App.  Div.  76. 

90.  poleman  v.  Eutaw,  151  Ala. 

327,  47  So.  703;  Stem  v.  Bethle- 
hem' Borough,  231  Pa.  St.  461,  80 
Atl.  984  (holding  election  vitiated 
where  ballots  not  In  statutory 
form);  Chostkov  v.  Pittsburg,  177 
Fed.  936. 

91.  Stone  v.  Chicago,  207  111. 
4S2,  69  N.  E.  970. 

92.  Brown  v.  Grangeville,  8 
Idaho,  784,  71  Pac.  151. 

93.  Mercy  v.  Ohio,  Fed.  Cas.  No. 
9,457,  afE'd  in  Ohio  v.  Marcy,  85 
U.   S.   552,  21  L.   Ed.   813. 

94.  Louisville  v.  Board  of  Park 
Com'rs,  112  Ky.  409,  65  SL  W.  860, 
24  Ky.  Law  Rep.  38, 
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election  returns  need  not  recite  tiat  only  those  entitled 
to  vote  were  allowed  to  do  so.*'  Failure  to  make  a  rec- 
ord of  the  election  is  not  fa]tal,"  and  statutory  require- 
ments as  to  spreading  the  result  of  the  election  on  cer- 
tain books  are  generally  held  to  be  directory  merely.'^ 

§  2201.     Number  of  votes  necessary. 

If  a  designated  vote  is  required,  and  the  proposition 
is  not  carried  by  the  necessary  number  of  votes,  the 
bond  issue  is  void,**  at  least  in  the  absence  of  recitals 
in  the  bonds.*®  Where  an  election  is  necessary,  a  ma- 
jority vote  is  sometimes  sufficient,*  although  ordinarily 
the  question  of  bond  issue  must  be^carried  by  a  two- 
thirds  vote.  If  the  statute  is  silent,  a  majority  is  suffi- 
cient ;  ^  but  if  the  constitution  requires  a  two-thirds  vote, 
the  legislature  cannot  make  a  majority  vote  sufficient.^ 
A  majority  or  two-thirds  of  those  actually  voting  is  gen- 
erally sufficient,*  and  there  need  not  be  a  majority  or 
two-thirds  of  all  the  qualified  voters  in  the  municipality,^ 

95.  Cleveland  v.  Calvert,  54  S.  CaUforrUa.     Law  v.   San   Fran- 
C.  83,  31  S.  B.  871.  Cisco,  144  Cal.  384,  77  Pac.  1014; 

96.  Wiley  v.  Board  of  Educa-  Fritz  v.  San  Francisco,  132   Cal. 
tion,  11  Minn.  371.  373,  64  Pac.  566. 

97.  Turpln  v.  Madison  Counts  Nevada.    State  v.  Ruhe,  24  Nev. 
Fiscal  Court,  105  Ky.  226,  48  S.  W.  251,  52  Pac.  274. 

1085,  20  Ky.  Law  Rep.  1131.  South  Dakota.  Treat  v.  De  Jean, 

98.  Carpenter    v.    Lathrop,    51      22  S.  D.  505,  118  N.  W.  709. 

Mo.  483;  §  418  ante,  vol.  2.  United  States.    St.  Joseph  Tp.  v. 

99.  §  2339,  post,  as  to  effect  of     Rogers,  83  U.  S.  644,  21  L.  Ed. 
recitals.  328. 

1.  Faulkner     v.      Seattle,      19         See  also  Wood  v.  Oxford,  97  N. 
Wasih.  320,  53  Pac.  365.  C.  227,  2  S.  E.  653. 

See  §  418  avte,  vol.  2.  The  registration    list    Is    prima 

2.  Bryan  v.   Llnopln,   60   Neb.  fa<^  evidence  of  who  constituted 
620,  70  N.  W.  262,  36  L  R.  A.  752.  the  qualified  voters.    Claybrook  v. 

3.  Jarrolt  v.    Moberly,   103   V.  Rockingham   County   Com'rs,   117 
S.  580,  26  L.  Ed.  492.  N.  a  466,  23  S.  K  360. 

Constitution     not     retroactive.  5.    Bell  v.  Ocala  (Fla.  1911),  56 

Louisiana    v.    Taylor,    105    V.    S.  So.    683;      Iglehart     v.    Dawson 

454,  26  L.  Ed.  1133.  Springs,   143  Ky.   140,   136   S.   W. 

4.  Arizona.     Cronly  v.  Tucson,  210;  Kentucky  Light  &  Power  Co. 
6  Ariz.  235,  56  Pac.  876.  v.  James  H.  Williams  &  Co.  (Ky.), 
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nor  a  majority  or  two-thirds  of  those  voters  who  vote 
at  the  election,  but  not  on  the  particular  question.* 

However,  under  the  particular  wording  of  some  stat- 
utes, or  charters,  it  is  held  that  there  must  be  a  majority 
or  two-thirds  vote  of  the  electors  of  the  municipality,  in 
order  to  carry  the  election,  rather  than  a  majority  or 
two-thirds  of  those  votingJ  Thus,  it  is  held  that  where 
two-thirds  of  all  qualified  voters  must  vote  in  favor  of 
the  proposition,  a  two-thirds  vote  of  those  who  actually 
vote  is  not  sufficient.®    Where  two-thirds  of  the  "quali- 


124  S.  W.  840;  Fabro  v.  Gallup, 
15  N.  M.  108.  103  Pac.  271,  re- 
viewing decisions  on  this  point  at 
some  length. 

Contra,  under  particular  statute. 
Culver  V.  Ft.  Edward,  8  Hun  (N. 
T.),  340. 

Of  course.  If  the  governing  stat- 
ute requires  merely  "a  majority 
of  those  voting  on  the  proposi- 
tion" a  majority  of  the  qualified 
voters  of  the  municipality  is  not 
required.  Hendersonville  v.  Jor- 
dan, 150  N.  C.  35,  63  S.  B.  167. 

6.  Frost  V.  Central  City,  134 
Ky.  434,  120  S.  W.  367  (reviewing 
earlier  cases  In  Kentucky  on  this 
question) ;  Board  of  Education  of 
Winchester  v.  Winchester,  120 
Ky.  591,  87  S.  W.  768,  27  Ky.  Law 
Rep.  994;  Worthington  v.  Lexing- 
ton, 24  Ky.  Law  Rep.  1510,  71  S. 
W.  879;  Nugent  v.  Newark,  77  N. 
J.  L.  425,  72  Atl.  11;  Murphy  v. 
Long  Branch  (N.  J.  Sup.),  61  Atl. 
593;  Fox  v.  Seattle,  43  Wash.  74, 
86  Pac.  379,  117  Am.  St.  Rep.  1037. 

Contra.  Belknap  v.  Louisville, 
99  Ky.  474,  36  S.  W.  1118,  18  Ky. 
Law  Rep.  313,  34  L.  R.  A.  256,  59 
Am,  St.  Rep.  478;  McGoodwin 
V.  Franklin,  18  Ky.  Law  Rep.  752, 
S8  S.  W.  481;  Daniels  v.  Long, 
Ul    Mich.    562,    69    N.    W.    1113; 


Bryan  v.  Lincoln,  50  Neb.  620,  70 
N.  W.  252,  35  L.  R.  A.  752. 

In  Nebraska,  a  bond  election  is 
not  a  separate  one  merely  be- 
cause a  separate  ballot  box  is 
used  for  that  purpose.  Bryan  v. 
Lincoln,  50  Neb.  620,  70  N.  W.  252, 
35  L.  R.  A.  752. 

7.  See  §§  418  and  419  ante,. 
vol.  2. 

Gavin  v.  Atlanta,  86  Ga.  132, 
12  S.  E.  262  (registration  gov- 
erns) ;  Bauch  v.  Cabool,  165  Mo. 
App.  486,  148  S.  W.  1003. 

But  see  Griffin  v.  Inman,  57  Ga. 
370;   Black  v.  Cohen,  52  Ga.  621. 

In  order  to  determine  whether 
there  is  a  two-thirds  majority  of 
all  the  voters  of  the  city,  where 
there  is  no  registration  and  no 
way  to  determine  by  law  who 
were  and  who  were  not  qualified 
voters,  any  legitimate  testimony 
is  admissible  to  determine  who 
were  at  the  time  of  the  election 
the  qualified  voters  of  the  munic- 
ipality, and  if  there  is  no  proof 
to  the  contrary,  it  will  be  pre- 
sumed that  the  voters  who  voted 
were  all  the  legal  voters  of  the 
municipality.  Bauch  v.  Cabool, 
165  Mo.  App.  486,  148  S.  W.  1003. 

8.  Webb  V.  Lafayette  County, 
67  Mo.  353;  State  v.  Hollad9.y,  72 


4672 


Municipal  Coeporations. 


§2202 


fied  voters"  must  vote  in  favor  of  bonds  to  antliorize 
their  issuance,  and  it  is  held  that  this  means  two-thirds 
of  all  the  qualified  voters  in  the  municipality,  whether 
or  not  voting  at  the  bond  election,  the  actual  number  of 
qualified  voters  is  generally  to  be  determined  by  the 
number  of  voters  registered  for  the  election,  while  in 
case  there  is  no  registration  then  by  the  tally  sheets  of 
the  last  general  election.*  However,  if  more  vote  at  the 
bond  election  than  at  the  last  general  election,  and  no 
registration  is  required,  the  number  voting  at  the  bond 
election  will  be  used  as  the  basis  of  the  number  of  quali- 
fied voters  in  the  municipality.'" 

§  2202,    Effect  of  irregularities  and  attack  on  validity  of 
election. 
AU  presumptions  are  in  favor  of  the  validity  of  the 
election,"  and  it  will  not  be  vitiated  by  mere  irregulari- 
ties.'^    Thus,  mere  irregularities  in  the  ordinance  call- 


Mo.  499;  Orr  v.  Lawrence  Couaty, 
75  Mo.  246;  State  v.  Walker,  85 
Mo.  41,  11  S.  W.  727. 

See  §§  418  and  419  ante,  vol.  2. 

Where  a  vote  in  favor  of  In- 
curring indebtedness  must  be  "by 
a  majority  of  the  electors  of  the 
city",  it  is  not  sufficient  that  there 
be  a  majority  of  those  voting  on 
the  proposition.  Williamson  v. 
Aldrich,  21  S.  D.  13,  108  N.  W. 
1063. 

9.  Where  no  system  of  regis- 
tration  of  voters,  tally  sheets  of 
last  general  election  held  for  the 
municipality  govern  the  number 
of  voters.  Wilkins  v.  Waynes- 
boro, 116  Ga.  359,  42  S.  E.  767. 

10.  McKnight  v,  Senoia,  115 
Ga.  915,  42  S.  E.  256. 

Stee  §  418  ante,  vol.  2. 

11.  Blakey  v.  Montgomery,  144 
Ala.  481,  39  So.  745;  Bauch  v. 
Cabool,  168  Mo,  App.  486,  148  S- 


W.  1003;  Dupont  v.  Pittsburg,  69 
Fed.  13. 

12.     See  §§  415,  416  ante,  vol.  2. 

Fielder  v.  Montgomery  & 
E.  R.  Co.,  51  Ala.  178;  Lebanon 
Light  &  Magnetic  Water  Co.  v. 
Lebanon,  163  Mo.  246,  63  S.  W. 
809;  Meyer  v.  Muscatine,  68  IT. 
S.  384,  17  L.  Ed.  564. 

Mere  informalities  in  holding, 
ascertaining  or  declaring  the  re- 
sult of  the  election  will  not  in- 
validate it,  where  otherwise  fair 
and  impartial.  Knight  v.  West 
Union,  45  W.  Va.  194,  32  S.  E.  163. 

Stipulations  in  the  submission 
as  to  the  disposition  of  the  bonds, 
even  though  invalid,  do  not  affect 
the  legality  of  their  issue.  Bell 
V.  Shreveport,  127  La.  691,  53  So. 
928. 

Clerical  errors  in  the  election 
proceedings  are  not  fatal.  Gooch 
V.  Patterson,  126  ha..  397,  52  Sp, 
555. 
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ing  the  election  do  not  invalidate  the  bonds/^  especially 
where  the  statute  so  provides.^*  Furthermore,  a  bond 
election  will  not  be  held  invalid  on  account  of  a  disre- 
gard of  merely  directory  provisions  of  election  laws, 
where  such  a  disregard  would  not  render  an  election  for 
municipal  officers  invalid.^^  Likewise,  the  fact  that  the 
maimer  of  making  municipal  election  returns  has  not 
been  prescribed  by  ordinance,  as  required  by  statute,  .does 
not  invalidate  the  election,  where  there  was  a  fair  can- 
vas and  declaration  of  the  result  of  the  election  and  no 


Type  used  In  notice  of  election. 
That  notice  of  election  was  not. 
preceded  by  certain  matter  In 
black  type,  as  required  by  a  stat- 
ute, is  no.t  fatal.  Clark  v.  Los 
Angeles,  160  Cal.  30,317,  116  Pac. 
722. 

Immaterial  errors  in  notice  of 
election  not  fatal.  Chostkoo  v. 
Pittsburg,  177  Fed.  936. 

Irregularity  In  appointment  of 
Inspectors  of  election  does  not 
invalidate  the  election.  Ward  v. 
Kropf,  120  N.  Y.  S.  476,  480. 

De  facto  election  officers.  That 
the  election  officers  were  de  facto 
and  not  de  jure  officers  does  not 
invalidate  the  election,  in  the  ab- 
sence of  fraud  or  misconduct  in 
the  conduct  or  result  of  the  elec- 
tion. Ryan  v.  Tuscaloosa,  155 
Ala.  479,  46  So.  638. 

Mistake  In  recounting  vote.  An 
election  as  to  incurring  indebted- 
ness should  follow  the  terms  of 
the  statute,  at  least  substantially, 
but  wihere  there  has  been  no 
fraud,  the  mere  fact  that  the  can- 
vassing board  makes  a  mistake 
under  the  law  in  recounting  the 
vote  is  Immaterial  where  there 
was  but  a  few  votes  difference  In 
the  recount,  which  change  was 
immaterial  in  so  far  as  the  result 
5  McQ.  23 


of  the  election  was  concerned. 
Southworth  v.  Glasgow,  232  Mo. 
108,  132  S.  W.  1168. 

13.  State  ex  rel.  v.  Allen,  178 
Mo.  555,  77  S.  W.  868,  where  vot- 
ing place  was  designated,  by 
resolution,  in  each  of  the  four 
wards  of  the  city,  but  ordinance 
provided  that  all  special  elections 
should  be  held  in  one  place  to  be 
designated  by  the  mayor. 

§  2196,  ante. 

Error  In  call  for  election.  An 
election  is  not  invalidated  by  an 
erroneous  statement  in  the  ordi- 
nance calling  an  election,  and  in 
the  notice  of  election,  as  to  the 
setting  apart  of  the  net  receipts 
of  the  plant  as  a  sinking  fund  to 
pay  the  bonds,  where  such  error 
Is  not  shown  to  have  induced 
anyone  to  vote  in  favor  of  the 
bonds.  State  ex  rel.  v.  Salt  Lake 
City,  35  Utah  25,  99  Pac.  255. 

14.  Blakey  v.  Montgomery,  144 
Ala.  481,  39  So.  745. 

15.  Brumby  v.  Miarietta,  132 
Ga.  408,  64  S.  E.  321,  holding  that 
provisions  as  to  allowing  persons 
within  fifty  feet  of  the  polling 
place,  was  directory;  and  that 
irregularity  in  manner  of  register- 
ing a  few  voters  was  not  fatal. 
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fraud  is  claimed.^'  So  the  mere  fact  that  the  ballots  do 
not  state  the  purpose  of  the  expenditure  is  not  fatal 
where  there  is  no  possibility  or  claim  that  any  voter 
was  misled  or  prejudiced  by  the  mistake."  And  the 
general  rule  that  the  results  of  an  election  will  not  be 
disturbed  because  of  illegal  votes  received  or  legal  votes 
tendered  and  refused,  unless  that  number  be  such  that 
the  election  would  show  a  majority  for  the  contesting 
party,  applies  equally  well  to  elections  in  relation  to  the 
incurring  of  indebtedness.^* 

But  an  election  to  vote  on  incurring  an  indebtedness 
for  railroad  aid,  held  not  strictly  according  to  the  stat- 
utes, is  invalid.^®  And  where  a  notice  of  election  is  re- 
quired to  state  the  amount  of  the  last  assessed  valuation 
of  property,  a  notice  reciting  the  assessed  valuation  as 
over  ten  million  in  excess  of  the  last  preceding  assessed 
valuation,  invalidates  an  election  on  the  question  of  an 
increase  of  indebtedness.^" 

On  the  other  hand,  fraud  vitiates  the  election  ;^^  but 
the  fact  that  the  voters  were  improperly  influenced  to 
vote  in  favor  of  incurring  a  debt  will  not  invalidate  the 
election,*^    So  the  returns  cannot  be  attacked  collaterally 

16.  Bauch.  V.   Cabool,   165   Mo.      railroad   aid   receiTes   no   counte- 
App.  486,  14S  S.  W.  1003.  nance  from  the  principles  of  tlie 

§    2200,    ante.  common  law,  every  step  required 

17.  Wlghtman     v.     Tecmnseh,     by  the  statutes  authorizing  such 
157  Mich.  326,  122  N.  W.  122.    '       aid  must  be  In  strict  conformity 

§  2199,  ante.  therewith.    Cowdrey  v.  Caneadea, 

18.  Hendersonville    v.    Jordan,      IC  Fed.  532,  21  Blatchf.  351. 

155  N.  C.  35,  63  S.  B.  167.  20.     Bullitt  v.  Philadelphia,  230 

That  some  of  the  voters  were  Pa.  St.  544,  79  Atl.  752. 

not  qualfied  is  immaterial  where  i  2197  ante. 

the     necessary     majority     exists  21.     People  v.  Cllne,  63  111.  394. 

without  counting  such  votes.    Bp-  22.    Epping    v.    Columbus,    117 

ping  V.  Columbus,  117  Ga,  263,  43  Qa.  263,  43  S.  E.  803. 

^-  ^-  ^^^-  Bribery.     An    offer    to    employ 

19.  People  V.  Santa  Anna,  67  ^^^a  fide  residents  on  the  work 
ni.  57.  Is    not    an    unlawful    inducement. 

Railroad  aid.  Inasmuoh  as  the  Perkins  v.  Graff,  114  Fed.  441,  52 
authority  of  the  voters  to  grant      CCA.  243. 
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for  errors  or  fraud  in  tlie  conduct  of  the  election,  or  in 
the  registration  preceding  it.^' 

The  Legislature  may  fix  a  time  after  which  the  election 
cannot  be  attacked.^* 

§  2203.     Effect  of  favorable  vote. 

If  the  vote  is  in  favor  of  incurring  the  indebtedness, 
it  is  final  and  conclusive.^^  And  failure  of  one  propo- 
sition to  carry  does  not  affect  others.^*  But  if  the  vote 
authorizes  the  incurring  of  a  debt  for  a  particular  pur- 
pose, a  debt  cannot  be  incurred  or  the  money  expended 
for  a  different  purpose.^''  So  bonds  issued  must  corre- 
spond with  those  voted  for.*^  Thus,  it  has  been  held 
that  if  the  notice  of  election  describes  bonds  as  paya- 
ble in  "gold  or  lawful  money"  and  interest  payable  "an- 
nually," bonds  cannot  be  issued  with  interest  payable 
semi-annually,  and  the  principal  and  interest  payable  in 
gold  coin  "of  the  present  standard  of  weight  and  fine- 
ness."^®    So  if  the  proposition  submitted  includes  the 

23.  Phoenix  VT'ater  Co.  v.  Increase  of  the  Indebtedness,  th« 
Phoenix,  9  Ariz.  4'30,  84  Pac.  1095.  purpose   for   Increasing  it  is   dis- 

24.  Gray  v.  Bourgeois,  107  La.  tinctly  set  forth,  and  in  the  notice 
671  32  So.  42.  '  °^  the  election  this  purpose  again 
■  25.  Vote  that  there  shall  "he  ^PP^^"'  ^""^  °°  ^^^  "°^^t  ^^^ 
raised  upon  the  village  of  a  cer-  ^^^^^°'  ^""^^  ^  l"-*^*  statement  of 
tain  sum  for  waterworks  held  to 
authorize  issuance  of  bonds;  rais- 
ing money  not  necessarily  mean- 
ing by  taxation.  New  York  &  R.  ^  ^,.  .  ^,  ^ 
_,  .  -,  T-.„  •„  1  rro  TvT  TT-  moucy  from  the  purpose  for  which 
Cement  Co.   v.   Davis,   173   N.   Y.  ..,.,„..     f 


it,  and  the  amount  of  the  increase, 
the  borough  council  cannot,  after 
the  increase  is'  authorized  by  a 
popular  vote  so  cast,  divert  the 


235,  66  N.  E.  9,  affg  71  N.  Y.  S 
185,  62  App.  Div.  577. 


they  in  the  first  instance  declared 
It  was   to   be    used."     Maior    v. 

Aldan   Borough,    209    Pa.    247,    58 

26.  Law  v.  San  Francisco,  144      ^y  ^g^ 

Cal.  384,  77  Pac.  1014.  28.     Big  Grove  v.  Wells,  65  111. 

27.  Tukey   v.   Omaha,   54   Neb.      263. 

370,  74  N.  W.  613,  69  Am.  St.  Rep.  Bonds  can  be  issued  only  for 

711.  the  purposes   named   in   the   sub- 

"When  by  an  ordinance  the  mu-  mission.     Callaghan     v.     Alexan- 

nlcipal  authorities  direct,  in  con-  drla,  52  La.  Ann.  1013,  27  So.  540. 

formlty   to   the   constitutional   re-  29.     Skinner  v.  Santa  Rosa,  107 

quirement,    the    submission    to    a  Cal.  464,  40  Pac.  742,  29  L.  K.  A. 

popular  vote  of  the  question  of  the  512. 
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provision  tliat  the  bonds  are  not  to  be  sold  at  less  tiian 
par,  and  there  is  a  favorable  vote,  the  bonds  cannot  be 
sold  for  less  than  par.*"  But  where  the  statute  requires 
the  initial  ordinance  to  state  "the  number  and  character 
of  the  bonds  to  be  issued,"  the  bonds  are  not  invalid 
because,  subsequent  to  the  election,  the  number  of  bonds 
was  enlarged,  where  the  amount  was  unchanged.^^  So 
if  authority  is  granted  by  the  voters  to  issue  bonds  "to 
an  amount  not  exceeding"  a  certain  sum,  the  council 
may  issue  half  that  sum.*^  gg  {^  ]ja,s  been  held  that  bonds 
may  be  negotiated  at  a  higher  rate  of  interest  than  that 
voted  for,  where  the  rate  of  interest  was  not  a  matter 
which  it  was  necessary  to  submit.**  And  if  a  vote  of 
the  people  authorizes  a  bond  issue  of  a  certain  amount, 
and  the  proposition  submitted  did  not  refer  to  the  rate 
of  interest  or  the  maturity  of  the  bonds,  neither  of  which 
is  governed  by  statute,  the  municipality  may,  some  years 
after  determining  by  ordinance  to  issue  such  bonds  bear- 
ing four  per  cent  interest  and  payable  in  thirty  years, 
issue  the  balance  authorized  by  the  vote,  after  destroying 
those  not  sold  of  the  first  issue,  at  six  per  cent  interest 
and  payable  in  thirty  years  from  the  time  of  the  last 
issue.**  Likewise,  if  several  bond  propositions  are  voted, 
on  at  the  same  time,  and  all  are  carried,  it  seems  that 
the  municipality  may  issue  a  total  amount  of  bonds  for 
the  aggregate  sum.*^ 
Where  an  election  has  authorized  an  increased  indebt- 

But  see,  as  to  meaning  of  "gold  Issued    in    installments    of    less 

or  lawful   money,"   cases   to   the  amounts   as   they  become  neces- 

contrary,   §   2294,  post.  sary.    Wells  v.  Sioux  Falls,  16  S. 

30.  NaJle  V.  Austin   (Tex.  av.  D.  547,  94  N.  W.  425. 

App.  1893),  21  S.  W.  375.  33.     Yesler  v.  Seattle,  1  Wash. 

§  2304,  post.  St.  308,  319-322,  25  Pac.  1014. 

31.  B.     M.     Derby     &     Co.     v.  §  2272,  post. 

Modesto,    104    Cal.    515,    38    Pac.         34.    Radford  v.  Heath,  100  Va. 
900.  16,  40  S.  E.  99,  3  Va.  Sup.  Ct.  Rep. 

32.  Winter  v.  Montgomery,  65      581. 

Ala.  403.  35.    Mill  Valley  v.  House,  142 

If  election  authorizes  bonds  in      Cal.  698,  76  Pac.  658. 
a  certain  sum,  such  bonds  may  be 
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edness,  the  authority  conferred  upon  the  municipality 
does  not  lapse  upon  the  completion  of  the  assessment  for 
the  year  in  which  the  election  is  held,  but  the  .munici- 
pality may  proceed  to  issue  and  sell  bonds  after  the  elec- 
tion, provided  only  that  the  authority  conferred  is  exe- 
cuted with  reasonable  diligence.^* 

If  the  municipality  has  power  to  refuse  to  submit  the 
question  to  a  vote  of  the  people,  but  it  nevertheless  does 
submit  the  question,  it  cannot  refuse  to  issue  the  bonds 
after  a  favorable  vote.^'' 

§  2204.     Successive  elections. 

Unless  otherwise  provided  by  statute  or  char- 
ter,*® an  election,  not  acted  upon,  does  not  pre- 
clude     another      election,*®      nor      does      a  negative 


36.  Carlson  v.  Helena,  39  Mont. 
82,  102  Pac.  39. 

37.  State  v.  Jennings,  48  Wis. 
549,  4  N.  W.  641. 

38.  Statutes  sometimes  pro- 
hibit the  holding  of  a  second  bond 
election  for  the  same  purpose 
within  two  years.  Graymount  v. 
Stott,  160  Ala.  570,  49  So.  683, 
holding  second  election  for  con- 
struction of  separate  and  distinct 
school  buildings  and  for  "'exten- 
sion" of  sewerage  system  was  for 
the  same  purpose  as  a  preceding 
election  for  building  schoolhouses 
and  "construction"  of  sewerage 
system. 

39.  Turpin  v.  Madison  County 
Fiscal  Court,  105  Ky.  226,  48  S. 
W.  1085,  20  Ky.  Law  Rep.  1131. 

Successive  elections.  "The  said 
bonds  shall  not  be  issued  unless 
so  ordered  by  a  vote  of  the  ma- 
jority of  the  qualified  voters  of 
the  town  of  Newbern,  at  any  tvme 
and  as  many  times  as  the  mayor 
and  aldermen  may  deem  neces- 
sary."    The  objection  is  founded 


on  the  language  italicized  for  con- 
venience of  reference.  The  argu- 
ment based  on  this  language  is 
that  a  vote  upon  a  bond  proposi- 
tion submitted  is,  according  to  the 
act,  binding  upon  every  one  but 
the  board  of  mayor  and  aldermen; 
that  a  special  privilege  or  distinc- 
tion is  thus  conferred  upon  them, 
not  enjoyed  by  their  fellow  citi- 
zens; that  the  power  thus  given 
to  order  additional  election  nulli- 
fies the  elective  franchise  of  the 
other  citizens  of  the  town,  and 
thus  deprives  them  of  a  right  of 
property  without  due  process  of 
law.  The  argument  overlooks  the 
fact  that ,  the  power  reserved  to 
the  board  of  mayor  and  aldermen 
is  not  to  them  as  individuals,  but 
as  representatives  of  all  of  the 
people  of  the  town;  that  is,  to  the 
town  itself  in  its  collective  ca- 
pacity. The  power  given  is  "sim- 
ply that  of  making  a  second,  or 
third,  or  other  submission  of  the 
matter  to  the  vote  of  the  people 
after   an   adverse   decision  upon 
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vote,*"  or  an  invalid  election.*^  In  any  event,  an  elec- 
tion held  as  to  the  issuance  of  bonds  for  the  double  pur- 
pose of  sewerage  and  other  improvements  not  specified, 
the  vote  being  against  the  bonds,  dees  not  exhaust  the 
power  of  the  municipality  to  hold  another  election  as  to 
issuance  of  bonds  for  sewerage  alone  and  for  a  less 
sum.** 

any  prior  vote.    Well,  Roth  &  Co.  41.    Hodgman  v.  Chicago  &  St. 

V.  Newbem   (Tenn.  1912),  148  S.  P.  Ry.  Co.,  20  Minn.  48. 

W.  680.  4'2.     Robinson  v.  Goldsboro,  122 

40.    See  Society  for  Savings  v.  N.  C.  211,  30  S.  E.  324. 
New  London.  29  Conn.  174. 
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Sees. 

2205.  Debt    limit    provisions    con- 

sidered as  a  wliole. 

2206.  Same— provisions       limiting 

indebtedness  to  income 
and  revenue  provided  for 
current  year. 

2207.  Same — debt    limits    as    pre- 

scribed by  legislature. 

2208.  Same — debt    limits    as    gov- 

erned by  charter. 

2209.  Same— additional  debt  limit 

for  water,  sewers,  lights, 
etc. 

2210.  Same — indebtedness  incurred 

before   first   assessment. 

2211.  Operation  and  effect  of  con- 

stitutional   provisions. 

2212.  Time  when  validity  of  con- 

tract in  excess  of  debt 
limit  is  to  be  determined. 

2213.  To  what  municipalities  debt 

limit  provisions  apply. 

2214.  Same — debt       of      political 

division  as  indebtedness  of 
another  political  division 
having  same  or  conflicting 
territory. 

2215.  Indebtedness     defined,     and 

what  constitutes. 

2216.  Same — right  to  compel  pay- 

ment as  affecting  exist- 
ence of  indebtedness. 

2217.  Same — indebtedness    arising 

ex  delicto. 

2218.  Same — contingent    debts. 

2219.  Same — current  expenses. 

2220.  Same — debts  in  anticipation 

of  collection  of  revenues. 

2221.  Same — option    to    purchase 

as   creation   of  debts. 


Sees. 
2222. 

2223. 


2224. 
2225. 

2226. 

2227. 
2228. 
2229. 
2230. 

2231. 
2232. 
2233. 
2234. 
2235. 

2236. 
2237. 

2238. 


Same — duty  to  repay  mon- 
eys as  indebtedness. 

Same — mortgage  or  pledge, 
without  personal  liability, 
as   indebtedness. 

Same — interest  as  indebted- 
ness. 

Same — judgment  against  mu- 
nicipality as  an  indebt- 
edness. 

Same — funding  or  refunding 
debts  as  creation  of  in- 
debtedness. 

Effect  of  money  in  treasury 
to  meet  liabilities. 

Liabilities  payable  out  of 
special  fund  only. 

Same — obligations  payable 
from   special   assessments. 

Same — Pliability  payable  sole- 
ly from  income  of  prop- 
erty. 

Same — fund  created  by  levy 
of  tax. 

Time  when  indebtedness 
arises. 

Contracts  for  payment?  for 
a  term  of  years. 

Evading  debt  limit  provi- 
sions. 

Same — evading  debt  limits 
by  taking  lease  instead  of 
purchasing. 

Assessed  value  of  property 
as  basis  of  calculation. 

Computation  of  amount  of 
indebtedness  actually  out- 
standing. 

Same — sinking  funds. 
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Sec.  Sec. 

2239.  Effect     of     exceeding     debt  2240.  Same— effect   of   debt   limit 
limits,     and     remedies    of  upon    municipal    acts    in 

creditors.  general. 

§  2205.     Debt  limit  provisions  considered  as  a  whole. 

Municipal  debt  limit  provisions  are  divisible  into,  first, 
constitutional  provisions,^  second,  statutory  provisions,^ 
and,  third,  charter  provisions.  They  are  further  divis- 
ible into  (1)  those  forbidding  indebtedness  in  excess 
of  a  certain  per  cent  of  the  value  or  assessed  value  of 
the  taxable  property  of  the  municipality,  and  (2)  those 
I  limiting  indebtedness  in  any  one  year  to  the  income  and 
revenue  provided  for  such  year,  and  (3)  those  contain- 
ing both  the  (1)  and  (2)  provisions. 

In  some  states,  there  are  constitutional  provisions  that 
a  municipal  corporation  shall  not  incur  any  new  debt  or 
increase  its  indebtedness  to  an  amount  exceeding  a  cer- 
tain per  cent  upon  the  assessed  value  of  the  taxable 
property  therein,^  whUe,  in  "other  jurisdictions,  indebt- 
edness in  exQess  of  the  fixed  limit  may  be  incurred  by 

1.  See  Covington  &  C.  Bridge  act  of  sucli  territory,  fixing  the 
Co.  V.  Davidson,  31  Ky,  Law  Rep.  limit  of  indebtedness  at  a  per 
425,  102  S.  W.  339.  cent  less  than  that  fixed  by  Con- 
Repeal  of  constitutional  pro-  gress,  is  in  conflict  with  the  con- 
visions,  see  Seegers  v.  Gibbes,  72  gressional  act?  This  question  we 
S.  C.  532,  52  S.  E.  586.  must   answer   in     the    negative." 

2.  An   act  of    Congress    limits  Haskins  &  Sells  v.  Oklahoma  City 
the  Indebtedness  which  municipal  (Okla.  1912),  126  Pac.  204. 
corporations  in  any  of  the  terri-  3.    Elliot  v.    Philadelphia,    229 
tories  of  the  United   States  may  Pa,  St.  215,  78  Atl.  107. 

incur.    Ray  v.  School  District  No.  Where     the     constitution     pro- 

9,  21  Okla.  88,  95  Pac.  480.  ihibits  an  increase  of  municipal  In- 

Statute   as  conflicting   with   act  debtedness  in  excess  of  a  certain 

of  Congress.     "But  does  it  follow  limit,    an    Increase     within     such 

that   because    Congress    has    said  limit  is  valid  without  regard  to  the 

that  no  territory,  or  municipality,  amount  of  indebtedness    of    the 

or  subdivision  thereof,  shall  con-  municipality   at   the   time   of   the 

tract   an    Indebtedness    beyond    4  adoption  of  the  constitution.    Ash- 

per    cent,    saying    nothing    of    a  land  v.  Culbertson,  103  Ky.  161,  19 

minimum  limit,  that  a  legislative  Ky.  Law  Rep.  1812,  44  S.  W.  44X. 
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special  statutory  authority.*  These  constitutional  and 
statutory  provisions  vary  to  a  considerable  extent  in  the 
different  states  and  it  is,  therefore,  necessary  to  study 
carefully  the  terms  of  the  particular  provision  which  gov- 
erns, since  the  peculiar  wording  thereof  may  require  a 
different  construction  than  that  given  to  other  provi- 
sions in  sister  states  which  vary  more  or  less  in  the  lan- 
guage used. 

In  a  majority  of  the  states,  the  constitution  provides 
that  no  municipal  corporation  shall  be  allowed  to  become 
indebted  in  the  aggregate  in  excess  of  a  certain  per  c^nt 
of  the  value  of  the  taxable  property  therein.  In  a  few 
states  it  is  also  provided  by  the  constitution  that  the  in- 
debtedness shall  not  exceed  the  income  and  revenue  for , 
the  current  year  unless  authorized  by  a  vote  of  the  peo- 
ple, and  in  two  states  the  latter  limitation  is  the  only 
one.^  I 

Except  as  hereinafter  stated,  constitutional  and  stat- 
utory provisions  limiting  indebtedness  are  subject  to 
the  same  general  rules  of  construction  as  are  other  con- 
stitutional and  statutory  provisions.®     In  some  states, 

4.     Peabody  v.  Westerly  Water-      Co.,  16  Ky.  L.  Rep.  176,  27  S.  W. 
works,  20  R.  I.  176,  37  Atl.  807.  85. 

5     §  2206   post  Massachusetts.     Hixon  v.  Gould, 

6.'     Construction     of     particular      ^'i^^'''  ''''''''■  ^- t'"' 

debt  limit  provisions.  „  ''t^^"'"^\.T[T^  .^o^.^'  w 

Buchanan,  116  Mich.  113,  74  N.  W. 
California.     Soule  v.  McKlbben,      ^gg 

6  Cal.  142.  Minnesota.      Purcell      v.      East 

Oeorgia.     Butts  v.  Little,  68^  Ga.  Grand  Forks,  91  Minn.  486,  98  N. 

272;    Walsh    v.    Augusta,    67    Ga.  t^   ^^i 

293.  Montana.    Davenport    v.    Klein- 

KentucTcv-     Ex  parte  Lexington,  sohmidt,  6  Mont.  502,  13  Pac.  249. 

96  Ky.  258,  28  S.  W.   665;   Beard  New  York.    Adams  v.' East  River 

V.  Hopklnsville,  95  Ky.  239,  24  S.  Sav.  Inst,  20  N.  Y.  S.  12,  64  Hun, 

W.  872,  23  L.  R.  A.  402,  44  Am.  635,  65  Hun,  145. 

St.  Rep.  222;  Holtzhauer  v.  New-  Pernisylvania.     Pepper  v.  Phlla- 

port,   94   Ky.   396,   22   S.  W.   752;  delphla,   181   Pa.   St.   566,   37   Atl. 

Warren  v.  Newport,  23  Ky.  Law  579,  rev'g  6   Pa.   Dist.   Rep.   317; 

Rep.  1006,  64  S.  W.  852;   Shelby-  Sener  v.  Ephrata,  176  Pa.  St  80, 

ville  v.  Shelbyvllle  Water  &  Light  34  Atl.  954. 
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however,  such  as  Illinois,  the  courts  construe  the  restric- 
tion upon  indebtedness  very  strictly  against  all  munici- 
pal corporations.  Such  provisions  should  be  construed 
in  connection  with  the  object  intended  to  be  accom- 
plished,'' and  cannot  be  extended  so  as  to  include  cases 
the  subject-matter  whereof  d,oes  not  bring  them  within 
the  fair  intendment  of  the  language  employed.®  So  power 
to  contract  indebtedness  above  the  statutory  limit  is 
strictly  construed.® 

The  purpose  of  the  constitutional  prohibition  is  to 
serve  as  a  limit  to  taxation  and  as  a  protection  to  tax- 
payers; ^o  "to  effectually  protect  persons  residing  in  mu- 


Rhodc  Island.  Regan  v.  Sher- 
man, 20  R.  I.  388,  39  Atl.  568. 

,  Teaiws.  Citizens'  Bank  v.  Ter- 
rell, 78  Tex.  450,  14  S.  W.  1003; 
Gould  T.  Paris,  68  Tex.  511,  4  S. 
W.  650. 

West  Yirgima.  Neale  v.  County 
Court,  43  W.Va.  90,  27  S.  B.  370; 
List  V.  Wheeling,  7  W.  Va.  501. 

Wisconsin.  State  v.  Tomahawk, 
96  Wis.  73,  71  N.  W.  86. 

Vnited  States.  Millsaps  v.  Ter- 
rell, 60  Fed.  193,  8  C.  C.  A.  554,  23 
U.  S.  App.  208. 

7.  New  Orleans  v.  Warner,  175 
tr.  S.  120,  20  Sup.  Ct.  44,  44  L.  Ed. 
96. 

8.  N.  W.  Halsey  &  Co.  v.'  Belle 
Haine,  128  la.  467,  104  N.  W.  494. 

9.  Butler  v.  Andrus,  35  Mont 
575,  90  Pac.  785. 

10.  State  ex  rel.  v.  Neosho,  203 
Mo.  40,  101  S.  W.  99. 

Reason  for  enactment  of  debt 
limit  provisions.  "It  is  part  of  the 
open  history  of  the  times  that 
many  municipalities,  in  haste  to 
get  the  advantages  enjoyed  by 
older  and  wealthier  communities, 
entered  recklessly  into  all  kinds 
of  projects,  under  the  name  of 
■public    improvements,'    and   in    k 


few  years  found  themselves,  like 
heirs  to  an  estate  burdened  with 
post  obits  at  ruinous  rates,  on  or 
beyond  the  verge  of  bankruptcy. 
At  the  time  of  the  framing  of  the 
constitution  the  subject  was  fresh 
in  the  public  mind,  notably  in  the 
cases  of  county  and  city  bonds  in 
aid  of  railroads,  etc.,  in  the  Wes- 
tern states,  as  found  In  the  re- 
ports of  the  Supreme  Court  of  the 
United  States.  Pennsylvania  was 
not  without  its  own  experience 
two  generations  ago  in  the  default 
of  interest,  nobly  atoned  for  m 
the  dark  days  of  depreciated  cur- 
rency during  the  Civil  War  by  the 
payment  of  all  its  obligations  In 
gold,  even  though  not  so  specified 
in  the  bond.  The  constitutional 
provision  is  intended  as  a  re- 
straint on  this  spendthrift  ten- 
dency, to  curb  the  extravagance 
of  municipal  expenditure  on 
credit,  to  prevent  municipalities 
from  loading  the  future  with  obli- 
gations to  pay  for  things  the  pres- 
ent desires,  but  cannot  justly 
afford,  and,  in  short,  to  establish 
the  principle  that,  beyond  the  de- 
fined limits,  they  must  pay  as  they 
go.    No  limit  is  fixed  to  expendi- 
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nicipalities  from  the  abuse  of  their  credit,  and  the  con- 
sequent oppression  of  burthensome,  if  not  ruinous,  tax- 
ation."" 

§  2206.  Same — provisions  limiting  indebtedness  to  in- 
come and  revenue  provided  for  current  year. 
In  some  states,  including  Kentucky,  Louisiana,  Mis- 
souri, Oklahoma,  Utah,  and  Wyoming,  the  constitution 
or  a  statute  provides  that  no  municipality  shall  incur  in- 
debtedness in  any  one  year  in  excess  of  the  income  and 
revenue  provided  for  such  year,  at  least  without  a  vote 
of  the  people  in  favor  thereof,  in  addition  to  a  constitu- 
tional provision  limiting  the  indebtedness  to  a  certain 
per  cent  of  the  value  or  assessed  value  of  the  property 
of  the  municipality.^^     Such  a  constitutional  restriction 


ture  for  which  present  means  of 
payment  are  provided  (City  of 
Erie's  Appeal,  91  Pa.  398),  but  a 
peremptory  prohibition  is  put  on 
expenditure  on  credit  beyond  the 
prescribed  bounds."  Keller  v. 
Scranton,  200  Pa.  St.  130,  49  Atl. 
781,  86  Am.  St.  Rep.  708. 

"The  craze  to  go  in  debt,  with 
the  stock  argument  for  the  next 
generation  to  help  pay  the  debts, 
as  if  they  will  not  have  enough 
of  their  own  creation,  is  and  has 
been  ever  present.  Seldom  is  any 
scheme  to  be  followed  by  a  debt 
for  any  purpose  voted  down.  The 
convention  of  1857  knew  this. 
Counties^  and  cities  In  Eastern 
Iowa  had  then  gone  in  debt  In 
extravagantly  large  amounts  for 
different  things,  for  the  supposed 
public  good.  Those  schemes  were 
supported  by  the  same  zeal  and 
enthusiasm  as  are  the  schemes  of 
paternalism  of  the  present  day. 
Music,  and  banners,  and  proces- 
sions, and  sidewalk  oratory,  were 
known  and  practiced  then,  as  well 


as  at  the  present  day.  Debts 
created  by  Eastern  Iowa  counties 
and  cities,  before  the  adoption  of 
the  Constitution  more  than  fifty 
years  ago,  are  still  being  paid  by 
the  future  generations — the  pres- 
ent taxpayers  of  many  Eastern 
Iowa  counties  and  cities.  These 
were  the  evils  that  the  Constitu- 
tion was  to  strike  down,  if  the 
proposed  debts,  all  told,  exceed 
five  per  cent."  C.  B.  Nash  Co.  v. 
Council  Bluffs,  174  Fed.  182,  185. 

11.  Law  V.  People,  87  111.  385, 
396. 

12.  See  Lawrence  County  v. 
Lawrence  Fiscal  ciurt,  130  Ky. 
587,  113  S.  W.  824;  Common- 
wealth V.  Louisville  &  N.  R.  Co., 
105  Ky.  206,  48  S.  W.  1092,  20  Ky. 
L.  Rep.  1127  (applies  to  debts  for 
common  schools) ;  Barber  Asphalt 
Pav.  Co.  V.  St.  Joseph,  183  Mo. 
451,  82  S.  W.  64;  State  v.  Quayle, 
26  Utah,  26,  71  Pac.  1060. 

Cost  of  paving  streets  cannot 
be  paid  out  of  revenues  of  future 
years,  interest  bearing  certificates 
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is  also  contained  in  the  constitutions  of  California  and 
Idaho,  in  which  states  there  is  no  other  .fixed  debt  limit.^^ 
The  purpose  of  these  provisions  is  to  compel  munici- 
palities to  adopt  the  safe,  sane  and  conservative  plan  of 
pay-as-you-go;  and  that  each  year's  income  and  revenue 
must  pay  each  year's  indebtedness  and  liability,  and  that 
no  indebtedness  or  liability  incurred  in  any  one  year 
shall  be  paid  out  of  the  income  or  revenue  of  any  future 
year."    Such  a  constitutional  provision  precludes  the  in- 


being  Issued  In  the  meantime. 
State  ex  rel.  v.  St.  Paul,  107  La. 
777,  32  So.  88. 

Oklahoma.  "Art.  10,  §  26,  Const. 
No  county,  city,  town,  township, 
school  district,  or  other  political 
corporation,  or  subdivision  of  the 
stqte,  shall  be  allowed  to  become 
indebted,  in  any  manner,  or  for 
any  purpose,  to  an  amount  ex- 
ceeding, in  any  year,  the  income 
and  revenue/ provided  for  such 
year,  without  the  assent  of  three- 
fifths  of  the  voters  thereof,  voting 
at  an  election,  to  be  held  for  that 
purpose,  nor,  in  cases  requiring 
such  assent,  shall  any  indebted- 
ness be  allowed  to  be  incurred  to 
an  amount,  including  existing  in- 
debtedness, in  the  aggregate  ex- 
ceeding five  per  centum  of  the 
valuation  of  the  taxable  property 
therein,  to  be  ascertained  from 
the  last  assessment  for  state  and 
county  purposes  previous  to  the 
incurring  of  such  indebtedness; 
provided,  that  any  county,  city, 
town,  township,  school  district,  or 
other  political  corporation,  or  sub- 
division of  the  state,  incurring 
any  indebtedness  requiring  the  as- 
sent of  the  voters  as  aforesaid, 
shall,  before  or  at  the  time  of 
dping  so,  provide  for  the  collection 
of  ^n  annua}  tax  sufficient  to  pay 


the  interest  on  such  indebtedness 
as  it  falls  due,  and  also  to  con- 
stitute a  sinking  fund  for  the  pay- 
ment of  the  principal  thereof 
within  twenty-flve  years  from  the 
time  of  contracting  the  same." 
The  intention  and  plain  effect  of 
the  provision  of  the  Constitution 
under  consideration  is  to  require 
municipalities  to  carry  on  their 
operations  upon  the  cash  or  pay 
as  you  go  plan.  The  revenues  of 
each  year  must  take  care  of  the 
expenses  of  such  year;  and  any 
liability  sught  to  be  incurred  by 
contract,  express  or  implied,  ex- 
ecuted or  executory,  in  excess  of 
such  current  revenue,  in  hand  or 
legally  levied,  is  void,  unless  it  be 
authorized  by  a  vote  of  the  people, 
and  within  the  limitation  therein 
required.  (yNeil  Engineering  Co. 
V.  Ryan  (Okla.  1912),  124  Pac.  19. 
Charter  provisions,  see  Putnam 
V.  Grand  Rapids,  58  Mich.  416,  25 
N.  W.  330. 

13.  Tehama  County  v.  Sisson, 
152  Cal.  167,  172,  92  Pac.  64; 
•leaver  v.  San  Francisco,  111  Cal. 
319,  43  Pac.  972;  San  Francisco 
Gas  Co.  V.  Brickwedel,  62  Cal.  641; 
Butler  V.  Lewiston,  11  Idaho,  393, 
83  Pac.  234. 

14.  W.  "W.  Montague  &  Co.  v. 
English,  119  Cal.  225,  51  Pac.  327; 
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curring  of  further  indebtedness  for  any  purpose,  includ- 
ing pressing  wants,  during  the  current  year,  after  the 
income  and  revenues  for  that  year  have  been  ex- 
hausted ;  ^^  except  that  certain  indebtedness  is  sometimes 
expressly  excepted  by  the  constitution  from  the  opera- 
tion of  such  a  provision.^* 

If  a  contract  is  made  at  a  time  when  the  ijidebtedness 
of  the  municipality  is  not  in  excess  of  its  revenues,  but 
thereafter  other,indebtedness  is  incurred  which  exceeds 
the  current  revenue,  the  better  rule  would  seem  to  be 
that  the  earlier  contract  should  be  protected,  and  if  the 
indebtedness  created  by  subsequent  contracts  is  in  fact 
paid  so  as  to  exhaust  the  revenue,  the  prior  creditor, 
who  has  done  all  in  his  power  to  protect  himself,  should 
not  suffer,  but  that  his  claim  should  be  enforcible  and 
payable  out  of  future  revenues ;  ^'^  but  this  view  is  not 


Smith  V.  Broderlck,  107  Cal.  644, 
648,  40  Pac.  1033,  48  Am.  St.  Rep. 
167. 

15.  Bradford  v.  San  Francisco, 
112  Cal.  537,  544-547,  44  Pac.  91?. 

16.  In  Idaho,  section  3,  art.  8, 
of  the  Constitution  provides, 
among  other  things,  that  "no 
county,  city,  ♦  *  *  or  other  BUh- 
dlvislon  of  the  state,  shall  incur 
any  indebtedness,  or  liability  in 
any  manner,  or  for  any  purpose, 
exceeding  in  that  year  the  income 
and  revenue  provided  for  it  for 
that  year,  without  the  assent  of 
two-thirds  of  the  qualified  electors 
thereof,  voting  at  an  election  to  be 
held  for  that  purpose,"  etc.  The 
same  section,  however,  closes  with 
this  proviso:  'Trovlded,  that  this 
section  shall  not  be  constructed 
to  apply  to  the  ordinary  and  nec- 
essary expenses  authorized  Iry  the 
general  laws  of  the  state."  Under 
this  constitutional  provision,  the 
legislature  may  provide  that   an 


expenditure,  though  out  of  the 
ordinary,  which  is  Incurred  for 
the  purpose  of  repairing  some 
damage  done  to  city  property,  or 
improving  It  In  such  manner  as 
to  render  It  serviceable  to  the  city, 
falls  within  this  proviso  to  the 
Constitution.  The  repair  and  im- 
provement of  the  property  may  be 
"ordinary  and-  necessary,"  and  yet 
not  occur  frequently.  It  Is  one  of 
the  incidents  of  the  ownership  of 
property  that  it  must  be  kept  in 
repair;  and  any  casualty  that  may 
happen  must  be  repaired.  If  the 
property  Is  to  be  useful  and  serve 
its  purpose.  The  making  of  re- 
pairs may,  however,  only  occur  at 
Infrequent  Intervals,  and  still  be 
an  ordinary  and  necessary  ex- 
pense. Hickey  v.  Nampa  (Idaho, 
1912),  124  Pac.  280. 

17.  Mountain  Grove  Bank  v. 
Douglas  County,  146  Mo.  42,  55. 
56,  47   S.  W.  944. 
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adopted  in  California  where  it  is  held  that  in  such  a  case 
the  first  creditor  has  no  remedy.^* 

Such  constitutional  provisions  have  been  held  to  ap- 
ply to  a  contract  incurring  a  present  indebtedness  not- 
withstanding the  debt  is  not  payable  until  a  future  time.^* 


18.  In  Weaver  v.  San  Francisco, 
111  Cal.  319,  325,  43  Pac.  972,  974, 
the  court  say:  "Whoever  deals 
■with  a  municipality  does  so  vfith 
notice  of  the  limitation  of  its 
powers,  and  with  notice,  also,  that 
he  can  receive  compensation  for 
his  labor  or  materials  onl^  from 
the  revenues  and  income  previ- 
ously provided  for  the  fiscal  year 
during  which  his  labor  and  ma- 
terials are  furnished;  and  with 
the  knowledge,  too,  that  all  other 
persons  dealing  with  the  munici- 
pality have  the  same  rights  to 
compensation  and  are  subject  to 
the  same  limitations  as  he  is.  Even 
though,  at  the  time  of  making 
his  contract,  there  are  funds  in 
the  treasury,  sufficient  to  meet  the 
amount  of  his  claim,  he  is  charged 
with  notice  that  these  funds  are 
liable  to  he  paid  out  for  municipal 
expenditures  before  his  contract 
can  mature  into  a  claim  against 
the  city." 

But  see  criticism  of  this  hold- 
ing in  Higgins  v.  San  Diego  Water 
Co.,  118  Cal.  524,  532,  45  Pac.  824, 
50  Pac.  670,  in  the  concurring 
opinion   of   Chief   Justice   Beatty. 

19.  "It  is  apparent  that  the 
contract  in  suit,  if  its  effect  was 
to  incur  a  present  obligation  or 
indebtedness  against  the  defend- 
ant, was  and  is  void,  because  there 
were  no  funds  on  hand,  or  legally 
levied,  out  of  which  any  payments 
could  have  been  made  on  it;   and 


no  vote  of  the  electors  had  au- 
thorized the  creation  of  such  obli- 
gation or  indebtedness,  as  re- 
quired by  the  Constitution.  Coun- 
sel for  plaintiff,  however,  seek  to 
take  this  contract  from  under  the 
operation  of  the  Constitution, 
which,  if  applicable  to  it  at  the 
time  of  its  execution,  destroys  It, 
by  the  claim  that  because  of  the 
provision  contained  in  it  'that 
none  of  the  payments,  as  above 
recited,  shall  be  due  and  payable 
until  the  bonds  *  *  *  have 
been  voted,  sold,  and  paid  for.' 
The  contention  being  that  because 
of  that  provision  the  contract  was 
not  enforceable  until  after  the 
bond  funds  were  received;  that, 
therefore,  at  the  time  of  making 
the  contract  no  indebtedness  was 
incurred,  because  there  was  no 
present  obligation  to  pay;  and  that 
the  indebtedness  arose,  in  law, 
when  the  bond  funds  were  re- 
ceived, and  therefore  at  a  time- 
when  the  indebtedness  could  be 
enforced.  Indeed,  this  contention 
provides  the  only  debatable  ques^ 
tion  in  the  case.  No  authority 
has  been  cited,  and  we  have  found 
none,  where  the  precise  question 
is  considered  under  anything  like 
a  similar  situation  'applied  to  a 
similar  law.  *  *  *  'We  think  the 
contract  in  this  case  attempted  to 
impose  a  present  obligation  and  lia- 
bility upon  defendant,  notwith- 
standing  the    contingency    as    to 
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Furthermore  the  fact  that  the  claim  is  reduced  to  judg- 
ment is  immaterial,  in  so  far  as  the  right  to  compel 
payment  from  the  revenues  of  future  years  is  con- 
cerned.^" Excess  funds  of  one  year  cannot  be  trans- 
ferred to  the  funds  of  the  next  year,  even  after  the  cur- 
rent year,  so  as  to  defeat  a  demand  of  the  former  year.*^ 
Debts  incurred  by  operation  of  law,  or  other  than  by 


payment  to  be  made  thereunder. 
So  far  as  the  city  oflicers  were 
concerned,  nothing  further  was  to 
be  done  by  them.  No  option  of 
any  kind  was  to  be  exercised  by 
them.  The  contract  was  not  to 
be,  and  was  not,  submitted  to  the 
voters.  It  was  plainly  and  mani- 
festly the  purpose  and  plan  of  the 
parties  to  anticipate  the  action  of 
the  voters — let  the  plaintiff  in  on 
the  "ground  floor" — and  in  effect 
appropriate  and  expend  the  funds 
before  they  were  provided.  It 
would  certainly  be  unfortunate, 
were  we  compelled  to  sustain  the 
contention  made  by  plaintiff.  If 
the  agents  of  this  town  could 
effectually  dispose  of  $6,500  of  this 
fund  before  it  was  authorized  by 
an  evasion  of  the  restrictions  of 
the  Constitution,  by  the  mere  use 
of  words,  then  they  could,  under 
the  same  doctrine,  have  contracted 
the  expenditure  of  the  entire 
$69,000  months  before  any  au- 
thority was  given  to  provide  the 
funds.  To  hold  so  would  mean 
that  hereafter  every  corporate  ex- 
penditure, dependent  upon  a  vote 
of  funds,  would  be  contracted  away 
to  enterprising  concerns  months, 
and,  perhaps,  years,  before  the 
funds  were  voted.  It  is  easy  to 
see  how  dangerous  this  would  be. 
If  a  number  of  firms  were  inter- 
ested, through  profitable  contracts, 


one  to  furnish  the  engineering  and 
the  excavating,  another  the  brick, 
lumber,  and  cement,  and  still 
another  the  machinery  and  ap- 
paratus, what  a  possibility  would 
be  presented,  especially  In  small 
towns,  for  influencing  the  less 
thoughtful  of  the  voters,  to  vote 
funds  the  municipality  could  ill 
afford  to  expend.  This  ought  not 
aiid  must  not  be  permitted.  It  Is 
contrary  to  the  real  Intent  of  the 
provision  discussed,  and  to  the 
spirit  and  policy  running  through 
the  entire  Constitution.  And  while 
it  Is  true  that  the  provisions  of 
the  Constitution  should  never  be 
given  a  strained  or  forced  con- 
construction,  so  as  to  defeat  legiti- 
mate contracts  brought  fairly 
within  its  terms,  yet  the  courts 
should,  at  all  times,  with  firm  hand 
and  inflexible  purpose,  heedless 
alike  of  public  clamor  and  the 
public  improvement  craze,  hold  to 
the  steady  course  and  safe  chan- 
nels charted  by  that  instrument.'  " 
O'Neil  Engineering  Co.  v.  Ryan 
(Okla.  1912),  124  Pac.  19. 

But  see  Weston  v.  Syracuse,  17 
N.  T.  110. 

20.  Smith  v.  Broderick,  107 
Cal.  644,  650,  40  Pac.  1033,  48  Am. 
St.  Rep.  167. 

21.  Bibby  v.  McKenzie,  112  Oal. 
143,  44  Pac.  341. 
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the  voluntary  act  of  the  mimicipality,  are  generally  held 
to  be  included  in  the  constitutional  prohibition,^^  except 
in  California  where  it  is  held  that  the  indebtedness  re- 
ferred to  in  the  constitution  is  "an  indebtedness  -which 
the  municipality  has  contracted,  or  a  liability  resulting, 
in  whole  or  in  part,  from  some  act  or  conduct  of  such 
mimicipality. ' '  ^* 

Whether  a  contract  for  future  annual  payments  is  in-  _ 
valid,  under  such  a  constitutional  provision,  has  'been 
subject  of  apparently  conflicting  decisions.  In  Califor- 
nia, contracts  which  provide  for  future  annual  payments 
are  not  obnoxious  to  this  constitutional  provision,  if  the 
payment  for  the  currrent  year  is  within  the  income  and 
revenue  for  that  year.**  But  in  Kentucky  it  is  held  that 
a  guarantee  of  a  certain  sjim  annually  to  maintain  a  li- 
brary, made  to  comply  with  the  conditions  imposed  by 
the  donor  of  a  library  building,  is  a  violation  of  this 
provision ;  ^^  and  it  is  also  held  in  that  state  that  bonds 
for  a  street  improvement,  although  maturing  in  annual 
installments,  are  invalid  as  anticipating  the  income  of 
future  years,^®  and  that  a  building  contract  calling  for 

22.  Bernard  &  Co.  v.  Knox  takers  v.  Widber,  113  Cal.  201,  45 
County,  105  Mo.  382,  389,  16  S.  W.  Pac.  273,  distinguishing  Lewis  v. 
917,  13  L.  R.  A.  244  (overruling  W^ldber,  99  Cal.  412,  33  Pac.  1128. 
Potter  V.  Douglas  County,  87  Mo.  24.  Higgins  v.  San  Diego  Water 
240);  Fritch  v.  Salt  Lake  County,  Co.,  118  Cal.  524,  45  Pac.  824,  50 
15  Utah,  83,  93,  47  Pac.  1026;  Pac.  670,  following  McBean  v. 
Grand  Island  &  N.  W.  R.  Co.  v.  Fresno,  112  Cal.  159,  165-169,  44 
Baker,  6  Wyo.  369,  382,  45  Pac.  Pac.  358,  31  L.  R.  A.  794,  53  Am. 
494,  34  L.  R.  A. ,  835,  71  Am.  St.  St.  Rep.  191,  which  is  also  followed 
Rep.  926.                                                .    in   Smilie  v.   Fresno   County,   112 

23.  Lewis  v.   Widber,    99    Cal.  Cal.  311,  44  Pac.  556. 

412,    413,    33    Pac.    1128    (holding  25.     Ramsey  v.  Shelbyville,  119 

salary   of   public   officer    fixed   by  Ky.  180,  186,  83  S.  W.  116,  1136, 

statute,  being  a  matter  over  which  26  Ky.  Law  Rep.  1102,  27  Ky.  Law 

the  municipality  has  no  control,  to  Rep.  141,  68  L.  R.  A.  300. 

be  not  an  Indebtedness).  26.     Covington  v.  McKenna,  99 

However,    contract    of    munici-  Ky.  508,  512,  36  S.  W.  518,  hold- 

pality  for  burial  of  indigent  dead  ing  it  immaterial  that  the  bonds 

does  not  constitute   an  obligation  are  to  be  paid  out  of  the  assess- 

im  posed    by   law.     Pacific    Under-  ments  on  abutting  property,  where 
\ 
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the  levy  of  a  tax  for  four  years  to  pay  therefor  is  void."'' 
The  "words  "income  and  revenue  provided  for  such 
year"  generally  means  income  derived  from  any  source 
and  not  that  derived  from  taxation  alone,"^  and  also  in- 
cludes not  only  delinquent  taxes  of  previous  years  which 
were  collectable,"®  but  also  not  only  the  levy  actually 
made  for  that  year  but  such  as  could  have  been  legally 
made  for  the  purpose  of  the  binding  obligation  of  the 
city's  contracts  incurred  during  the  year.^" 

Fines  and  license  fees  are  too  uncerltain  and  indefinite 
to  be  estimated  in  the  beginning  of  the  year  as  part  of 
the  income  of  that  year.^^  But  where  the  licenses  are 
paid  and  the  fines  assessed  and  collected,  the  uncertainty 
which  is  the  sole  obstacle  to  carrying  them  into  the  esti- 
mate of  the  city's  income  for  the  year  is  eliminated.** 
However,  "income"  does  not  include  moneys  borrowed, 


the  municipality  Is  ultimately 
liable  If  such  assessments  are 
Insufficient. 

27.  Grady  v.  Pruitt,  111  Ky. 
100,  63  S.  W.  283,  23  Ky.  L.  Rep. 
506. 

28.  Lamar  Water  &  Electric 
Light  Oo.  V.  Lamar,  128  Mo.  188, 
26  S.  W.  1025,  31  S.  W.  756,  32  L. 
R.  A.  157. 

29.  Overall  v.  Madisonville,  125 
Ky.  684,  31  Ky.  L.  Rep.  278,  102 
S.  W.  278. 

30.  Providence  v.  Providence 
Electric  Light  Co.,  122  Ky.  237, 
91  S.  W.  664,  28  Ky.  Law  Rep. 
1015;  Overall  v.  Madisonville,  125 
Ky.  684,  31  Ky.  L.  Rep.  278,  102 
S.  W.  278. 

31.  "It  may  be  conceded,  for  the 
purpose  of  this  decision,  that  fines 
and  license  fees  were  too  uncer- 
tain and  indefinite  to  be  estimated 
in  the  beginning  of  the  year,  as 
part  of  the  income  of  that  year, 

(5  McQ.  24), 


If  they  were  so  treated,  we  easily 
see  how  a  city  might  inadvert- 
ently, or  by  clever  design,  exceed 
the  constitutional  limit  by  over-- 
estimating these  sources  of  reve- 
nue, though  based  upon  the  ex- 
perience of  previous  years.  For, 
unlike  taxes,  their  collection  de- 
pends upon  whether  the  licensees 
elect  to  take  out  the  licenses,  and 
whether  the  fines  are  assessed  and 
paid.  The  result  would  be  a  debt 
without  wherewith  to  pay  it,  and 
without  the  consent  of  the  re- 
quisite voting  taxpayers.  Such 
items  in  futuro  have  been  held 
ijot  properly  estimable.  Rice  v. 
Milwaukee,  100  Wis.  516,  76  N.  W. 
341."  Overall  v.  Madisonville,  125 
Ky.  684,  31  Ky.  Law  Rep.  278,  102 
S.  W.  278. 

32.  Overall  v.  Madisonville,  125 
Ky.  186,  31  Ky.  Law  Rep.  278,  103 
S,  W.  878. 
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and  hence  money  derived  by  a  city  from  a  sale  of  bonds 
is  no  part  of  its  revenue  for  the  current  year.^^ 

§  2207.  Same — debt  limits  as  prescribed  by  legislature. 
If  the  constitution  fixes  the  debt  limit,  the  constitu- 
tional provision  is  self-executing  and  the  legislature  can- 
not aiithorize  a  municipality  to  incur  a  greater  debt  than 
that  fixed  by  the  constitution.^^  However,  in  some  states, 
there  is  no  constitutional  debt  limit,  but  instead  the  leg- 
islature has  fixed  certain  debt  limits ;  ^^  and  there  can  be 
no  doubt  that  the  legislature  has  power  to  restrict  mu- 
nicipal corporations  by  limiting  their  amount  of  indebt- 
edness, where  there  is  no  constitutional  pro\ision  inter- 
fering therewith.^®  Where  the  debt  limit  is  fixed  by  the 
legislature,  and  there  is  no  constitutional  provision  in 
regard  thereto,  it  follows  that  the  legislature  may  re- 
peal it  in  tcto  or  may  except  any  particular  municipality, 
or  class  of  municipalities,  from  its  operation,^'^  or  may 
thereafter  either  diminish  or  increase  the  amount  of  the 
debt  limit.^^ 

■  Furthermore,  where  the  debt  limit  is  fixed  by  statute 
and  not  by  any  constitutional  provision,  and  a  debt  is 
incurred  in  excess  of  such  limit,  the  legislature  may  sub- 

I 

33.  Wetb  City  &  C.  Water-  Ladd  v.  Gambell,  35  Ore.  393,  59 
works  Co.  V.  Carterville,  142  Mo.  Pac.  113;  Todd  v.  I-aurens,  48  S. 
101,  117,  43  S.  W.  625.  C.  395,  26  S.  E.  682. 

34.  §  2211,  post.  ^  Retroactive.     Statutes   limiting 

35.  Wharton  v.  Greensboro,  149  indebtedness  are  not  retroactive. 
N.  C.  62,  62  S.  E.  740;  Wharton  v.  Kansas  City  v.  Wyandotte  Gas  Co., 
Greensboro,  146  N.  C.  356,  59  S.  E.  9  Kan.  App.  325,  61  Pac.  317; 
1043,  holding,  in  particular  case,  Ludington  Water-Supply  Co.  v. 
that  general  statute  was  not  re-  Ludington,  119  Mich.  480,  78  N.  W. 
pealed  by  charter  provision.  558. 

36.  Wharton  v.  Greensboro,  146  37.  Wharton  v.  Greensbpro,  149 
N.  C.  356,^9  S.  E.  1043.  N.  C.  62,  62 -S.  E.  740. 

Repeal  of  statutes,  see  High-  See  Chapter  4,  Legislative  Con- 
land  Park  V.  McAlpine,  117  Mich,  trol,  vol.  1. 

666,    76    N.    W.    159;    Menominee  38.    Prince  v.  Crocker,  166  Mass. 

Water  Co.  v.  Menominee,  124  Mich.  347,  44  N.  E.  ,446,  32  L.  R.  A.  610; 

386,    83   N.   W.   127;    Beck  v.    St.  Amey  v.  Allegheny,  65  U.  S.  364. 

Paul,  87  Minn.  381,  92  N.  W.  328;  16  L.  Ed.  614. 
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sequently  ■Validate  such  indebtedness  by  a  curative  act, 
notwithstanding  it  is  invalid  at  the  time  entered  into  be- 
cause in  excess  of  the  debt  limit.^® 

§  2208.     Same — debt  limits  as  governed  by  charter. 

Sometimes  the  municipal  charter  specifies  the  debt 
limit,  which  of  course  must  not  be  inconsistent  with  the 
state  constitutional  provision,  if  any,  on  this  subject. 
But  if  the  charter  prescribes  the  debt  limit  at  less  than 
that  fixed  by  the  constitution,  the  latter  does  not  repeal 
the  provision  of  the  charter.'*" 

In  some  municipalities,  the  debt  limit  is  governed  by 
the  provisions  of  its  charter  rather  than  by  the  general 
statutes  of  the  state.  For  instance,  in  Minnesota,  the 
provisions  of  home  rule  charters  upon  all  subjects  proper 
for  municipal  regulation,  including  debt  limitations,  pre- 
vail over  the  general  statutes  relating  to  the  same  sub- 
ject matter,  where  the  charter  does  not  contravene  the 
public  policy  of  the  state  as  declared  by  the  general  laws, 
and  the  legislature  has  .not  expressly  provided  that  in 
such  a  case  a  general  law  shall  prevail,  and  that  it  shall 
so  prevail  does  not  appear  by  fair  implication,  taking 
into  consideration  the  subject  and  the  general  nature 
of  the  charter  and  general  statutory  provisions.*^  So, 
where  the  debt  limit  is  fixed  by  a  home  rule  charter,  it 
may  be  increased  by  an  amendment  of  the  charter.*^ 

39.  Wharton  v.  Greensboro,  149  41.  American  Electric  Co.  v. 
N.  C.  62,  62  S.  E.  740;  McBryde  "Waseca,  102  Minn.  329,  113  N.  W. 
V.  Montesano,  7  Wash.  69,  34  Pac.      899. 

559;  Baker  v.  Seattle,  2  Wash.  42.  Amendment  of  charter  in- 
576,  27  Pac.  462.  creasing  debt  limit.  At  a  special 
Although  a  municipality  is  not  election  the  voters  of  Moorhead 
liable  for  a  debt  because  in  excess  adopted  an  amendment  to  the 
of  Its  debt  limit,  yet  the  legisla-  charter,  which  expressly  au- 
ture  may  charge  the  deficiency  thorized  the  city  to  construct  a 
upon  the  municipality  so  far  as  permanent  pavement  on  or  other- 
there  is  a  legal  or  equitable  basis  wise  improve  the  street  in  ques- 
for  the  claim.  §  232,  note  33,  tion,  and  to  enter  into  the  neoes- 
ante,  vol.  1.  sary  contracts  for  such  work,  "all 

40.  East  St.  Louis  v.  People,  provisions  of  the  charter  to  the 
124  111.  655,  17  N.  E.  447.  contrary  notwithstanding."     This 
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§  2209.  Same — additional  debt  limit  for  water,  sewers, 
lights,  etc. 
In  a  few  states,  the  constitution  provides  that  debts 
contracted  for  supplying  water  or  for  sewers  or  for 
lighting  plants  or  the  like,  or  for  one  or  more  of  such 
purposes,  are  excepted  fr6m*the  operation  of  the  con- 
stitutional debt  limit,  or  else  provides  an  additional  debt 
limit  for  such  purpose,  generally  conditioned  on  a  vot6 
of  the  people.** 


amendment  was  adopted  shortly 
before  the  contract  In  question 
was  entered  into,  and  Its  purpose 
was  clearly  to  make  legal  the  un- 
dertaking. The  "work  was  not 
prohibited  by  the  original  charter, 
except  that  the  cost  thereof  would" 
make  the  Indebtedness  of  the  city 
exceed  the  6  per  cent,  limit,  and  It 
is  entirely  fair  to  assume  that  the 
purpose  of  the  amendment  was  to 
authorize  the  work  notwithstand- 
ing the  Indebtedness  limit.  It  was 
quite  clearly  within  the  power  of 
the  people  of  Moorhead  to  so 
amend  the  charter  adopted  by 
them  as  to  authorize  the  expen- 
diture of  money  for  this  Improve- 
ment, though  the  limit  was  ex- 
ceeded. And  we  think  that  the 
intention  to  do  so  is  apparent,  and 
that  the  language  of  the  amend- 
ment Is  sufficiently  expressiye  of 
such  Intention."  A.  A.  White 
Townsite  Co.  v.  Moorehead  (Minn. 
1912),  138  N.  W.  939. 

43.  Missouri.  State  ex  rel.  v. 
Allen,  183  Mo.  283,  82  S.  W.  103. 

Montana.  Palmer  v.  Helena,  19 
Mont.  61,  47  Pac.  209. 

South  Dakota.  Wells  v.  Sioux 
Falls,  16  S.  D.  547,  94  N.  W.  425, 
holding  that  additional  indebted- 
ness may  be  incurred  without  re- 


gard to  existing  Indebtedness  for 
other  purposes. 

Utah.  State  v.  Quayle,  26  Utah, 
26,  71  Pac.  1060;  People  v.  Salt 
Lake  City,  23  Utah,  13,  64  Pac. 
460. 

Washington.  Austin  v.  Seattle, 
2  Wash.  667,  27  Pac.  557;  Smith  v. 
Seattle,  _25  Wash.  300,  65  Pac.  612. 

Added  debt  limits.  Where  the 
constitution  authorizes  a  munici- 
pality by  vote  to  become  indebted 
in  excess  of  the  debt  limit  for  the 
purpose  of  "purchasing  or  con*- 
structing"  water  works  or  elec- 
tric light  plants,  it  was  held  that 
a  municipality  which  had  exceeded 
its  debt  limit  cannot  become  In- 
debted for  the  purpose  of  main- 
taining and  operating  a  water- 
works and  electric  light  plant, 
since  the  power  to  maintain  and 
operate  is  not  necessarily  incident 
to  or  implied  in  the  power  to  pur- 
chase or  construct  water-works  or 
electric  light  plants.  State  ex  rel. 
V.  WUder,  200  Mo.  97,  98  S.  W. 
465. 

Construction  of  additional  debt 
limits,  see  Los  Angeles  v.  Hance, 
137  Cal.  490,  70  Pac.  475;  Dutton 
V.  Aurora,  114  111.  'l38,  28  N.  E. 
461;  State  ex  rel.  v.  Wilder,  197 
Mo.   1,    94   S.   W.   495;    Lines   v. 
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Wh-ere  the  constitution  fixes  a  debt  limit  for  general 
municipal  purposes  and  an  additional  debt  limit  for  cer- 
tain special,  purposes,  a  debt  for  the  latter  purpose  is 
valid  notwithstanding  it  exceeds  the  per  cent  fixed  for 
the  special  purposes,  where  the  total  indebtedness  for 
general  and  special  purposes  does  not  exceed  the  per 
cent  allowed  for  both  such  purposes.** 


Otego,  91  N.  Y.  S.  785;  Todd  v. 
Laurens,  48  S.  C.  395,  26  S.  E.  682; 
Petros  V.  Vancouver,  13  Wash.  423, 
43  Pac.  361;  Farmers'  Loan  & 
Trust  Co.  V.  Sioux  Falls,  131  Fed. 
890,  rev'd  on  other  grounds  in  136 
Fed.  721,  69  C.  C.  A.  373. 

Where  the  constitution  fixes  a 
debt  limit  of  a  certain  per  cent 
but  provides  that  additional  in- 
debtedness to  a  certain  amount 
may  be  incurred  by  a  vote  of  the 
people,  and  a  municipality  is  not 
indebted  to  the  amount  of  tl^e 
original  limit,  it  cannot  Issue 
bonds  on  a  vote  of  the  people  pur- 
suant to  the  statute  relating  to 
additional  indebtedness.  Butler 
V.  Andrus,  35  Mont.  575,  90  Pac. 
785. 

'  In  Montana,  the  constitution 
provides  that  the  limit  on  mu- 
nicipal indebtedness  may  be  ex- 
tended by  a  vote  of  the  people 
where  the  increase  is  necessary  to 
construct  a  sevrerage  system  or 
to  procure  a  water  supply;  and 
it  is  held  thereunder  that  a  city 
desiring  to  install  its  water  plant 
or  construct  a  sewerage  system 
need  not  first  obtain  a  special  act 
of  the  legislature  authorizing  it 
to  submit  to  the  taxpayers  the 
question  whether  the  limit  shall 
be  extended.  Carlson  v.  Helena, 
39  Mont.  82,  102  Pac.  39. 

What  !s  a  public  utility  within 


the  meaning  of  the  Oklahoma  con- 
stitution, providing  that  a  mu- 
nicipality may  become  indebted  In 
a  larger  amount  than  that  specl- 
flcd  by  the  constitution  for  the 
purpose  of  purchasing  or  con- 
structing public  utilities,  provided 
a  majority  of  the  taxpayers  vote 
in  favor  thereof,  see  §  1618,  ante, 
vol.  4. 

44.  State  ex  rel.  v.  Gordon,  217 
Mo.  103,  116  S.  W.  1099;  State 
ex  rel.  v.  Wilder,  197  Mo.  1,  94  S. 
W.  4'95;  Metcalfe  v.  Seattle,  1 
Wash.  297,  25  Pac.  1010.  See  also, 
Rochester  v.  Quintard,  136  N.  Y. 
221,  32  N.  E.  760. 

Where  the  constitution  limits 
the  indebtedness  to  a  certain  per 
cent 'Of  the  assessed  valuation,  for 
general  municipal  purposes,  and 
fixes  a  certain  additional  per  cent 
for  water  works  or  the  like,  the 
Indebtedness  for  the  latter  may 
exceed  a  sum  equal  to  the  per  cent 
of  the  assessed  valuation  fixed  for 
water  works',  where  the  municipal 
indebtedness  for  general  purposes 
is  less  than  the  maximum  fixed 
for  such  purposes  and  thte  entire 
indebtedness  is  less  than  the  sum 
of  the  two  debt  limits.  State  ex 
rel.  V.  Gordon,  217  Mo.  103,  116 
S.  W.  1099,  following  State  ex  rel. 
V.  Wilder,  197  Mo.  1,  94  S.  W.  495. 

In  Utah,  the  constitution  au- 
thorizes an  indebtedness  of  four 
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§  2210.  Same — indebtedness  incurred  before  first  assess- 
ment. 
Debt  limits  are  ordinarily  based  on  a  certain  per  cent 
of  the  value  of  tbe  taxable  property,  the  value  to  be 
ascertained  by  the  last  assessment.  But  suppose  a  mu- 
nicipality, newly  created,  desires  to  incur  indebtedness 
before  the  first  assessment.  Does  the  constitutional  pro- 
vision prohibit  the  incurring  of  any  indebtedness  what- 
ever until  an  assessment  can  be  made  and  thereby  the 
debt  limit  ascertained?  Or  is  the  debt  limit  in  abey'^ 
ance  until  the  first  assessment?  This  question  has  arisen 
several  times  in  Oklahoma  and  the  latest  expression  of 
the  supreme  court  of  that  state,  after  reviewing  the  more 
or  less  inconsistent  earlier  cases,  is  that  municipalities, 
prior  to  the  first  assessment,  may  incur  such  indebted- 
ness not  to  exceed  the  fixed  per  cent  of  taxable  value  as 
ascertained  by  law,  to-wit,  the  first  assessment ;  but  that 
the  creditor  acts  at  his  peril  and  if  as  a  matter  of  fact 
the  first  assessment  shows  the  indebtedness  to  be  greater 
than  such  per  cent  he  is  a  loser  to  the  extent  of  the  ex- 
cess over  and  above  the  debt  limit.*^ 

per  cent  and  an  additional  bonded  hold  that  it  was  the  intention  of 
indebtedness  of  four  per  cent  for  the  greatest  lawmaking  body  in 
supplying  cities  with  water,  arti-  this  republic  that  the  bridle  should 
ficial  lights  or  sewers,  and,  it  Is  be  taken  off  in  the  first  life  of  a 
held  thereunder  that  if  a  city  has  municipality  in  the  contracting  of 
no  existing  indebtedness,  and  it  debts  up  to  the  time  of  the  first 
so  desires,  it  may  incur  an  indebt-  assessment,  and  thereafter  it 
edness  of  eight  per  cent  for  sup-  should  be  put  on,  would  be  to  en- 
plying  the  city  with  water,  lights  courage  beginners  in  municipali- 
or  sewers  or  for  any  one  of  such  ties  to  contract  debts  unrestrained, 
things.  In  other  words,  if  the  and  consequently  to  shackle  the 
city  has  no  indebtedness,  the  con-  successors  to  such  an  extent  that 
stitution  does  not  limit  the  In-  they  must  bear  the  burdens  of  the 
debtedness  for  supplying  the  city  expenditures  of  the  beginners, 
with  water,  light  or  sewers  to  four  though  they  have  to  forego  wise 
per  cent.  State  ex  rel.  Willis  v.  improvements  during  the  life  of 
Heber  City,  36  Utah,  1,  102  Pac.  their  administrations  in  municipal 
309.  government.  Reason,  judgment, 
45.  Ray  v.  School  District  No.  and  good  conscience  supports  this 
9,  21  Okla.  88,  95  Pac.  480,  in  conclusion." 
which   case   it  is   said:      "But   to 
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§  2211.     Operation  and  effect  of  constitutional  provisions. 

Constitutional  provisions  limiting  the  amount  of  in- 
debtedness limit  the  power  of  the  municipality  to  incur 
indebtedness  without  regard  to  the  existence  of  any  such 
power  conferred  by  its  charter  or  by  statute,**  and  pre- 
clude the  state  legislature  from  thereafter  authorizing 
the  municipality  to  incur  a  greater  indebtedness,*'^  but 
do  not  preclude  the  legislature  from  thereafter  imposing 
additional  restrictions  relating  to  municipal  indebted- 
ness.*® Such  provisions  are  generally  self-executing.*® 
But  contracts  made  prior  to  the  adoption  of  the  consti- 
tution are  not  affected,  so  far  as  their  validity  is  con- 
cerned, by  the  adoption  of  such  constitutional  provi- 
sion.^" 

§  2212.  Time  when  validity  of  contract  in  excess  of  debt 
limit  is  to  be  determined. 
In  determining  whether  |  a  contract  is  valid  and  en- 
forcible,  in  so  far  as  debt  limit  provisions  are  concerned, 
the  validity  must  be  determined  as  of  the  time  it  was 
made.  If  at  that  time,  it  did  not  create  an  indebtedness, 
within  the  prohibition  against  the  amount  of  municipal 
indebtedness,  subsequent  events  cannot  change  its  na- 
ture so  as  to  make  it  such  a  forbidden  indebtedness.^^ 

§  2213.    To  what  municipalities  debt  limit  provisions  ap- 
ply. 

Constitutional  or  legislative  provisions  limiting  the 
amount  of  indebtedness  which  may  be  incurred  by  the 

46.  Robertson  v.  Staunton,  104  Madison,  107  Ind.  106,  8  N.  E.  31; 
Va.  73,  51  S.  E.  178.  Aydelett   v.    South   Louisville,    16 

47.  Lake  v.  Graham,  130  U.  S.  Ky  L.  Rep.  166,  26  S.  W.  717.  See 
674,  9  Sup.  Ct.  654,  32  L.  Ed.  1065.  Ludlow  v.  Board  of  Education  of 

48.  State  ex  rel.  v.  Tomaha-wk,  Ludlow,  16  Ky.  L.  Rep.  805,  29  S. 
96  Wis.  73,  90,  71  N.  W.  86.  W.  854. 

49.  Law  V.  People,  87  111.  385,  51.  Addyston  Pipe  &  S.  Co.  v. 
392;  Robertson  v.  Staunton,  104  Corry,  197  Pa.  41,  46  Atl.  1035,  80 
Va.  73,  51  S.  B.  178.  Am.  St.  Rep.  812. 

50.  Myers  v.  Jeffersonville,  145  §  2232,  post,  this  volume. 
Ind.  431,  44  N.  E.  452;   Powell  v. 
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state,  do  not  apply  to  municipalities.^^  In  some  states, 
the  constitutional  provision  applies  only  to  municipal 
corporations  having  a  certain  population  or  fixes  a  dif- 
ferent limit  according  to  the  population  of  the  city,  or 
town.^^  Generally,  debt  limit  provisions  apply  to  all  cit- 
ies, whether  incorporated  by  a  general  or  special  law, 
or  before  or  after  the  debt  limit  was  adopted.^*  The 
constitutional  provisions  have  been  held  to  include  school 
districts,^^  and  a  board  of  education  has  been  held  a 
"municipality"  within  a  constitutional  provision.^®  How- 
ever, irrigation  districts  have  been  held  not  municipal 
corporations,  within  debt  limit  provisions.^''     So  it  has 


52.  Pattison  v.  Yuba  County,  IS 
Cal.  175,  183;  State  v.  Madison,  7 
Wis.  688. 

53.  Federal  census  as  fixing 
population.  Where  the  debt  limit 
prescribed  by  the  constitution  dif- 
fers according  to  the  population 
of  the  municipality,  the  preceding 
decennial  federal  census  does  not 
govern  as  to  the  population,  but 
rather  the  actual,  population  at 
the  time  of  the  creation  of  the  in- 
debtedness. Ryan  v.  Tuscaloosa, 
155  Ala.  479,  46  So."  638. 

54.  Scott  V.  Davenport,  34  la. 
208,  212. 

In  Iowa,  however,  the  statute 
limiting  the  debts  of  municipali- 
ties to  one  and  one-fourth  per  cent 
of  the  actual  value  of  the  taxable 
property,  does  not  apply  to  special 
charter  citlfes  whose  debt  limit  is 
fixed  at  five  per  cent  by  the  con- 
stitution. Reed  v.  Cedar  Rapids, 
136  la.  191,  113  N.  W.  773. 

In  Pennsylvania,  the  statute  of 
1891  authorizing  any  county,  bor- 
ough or  other  municipality  to  in- 
crease their  indebtedness  to  an 
amount  exceeding  two  per  cent 
and  not  exceeding  seven  per  cent, 


upon  the  valuation  of  the  taxable 
property  with  the  assent  of  the 
electors,  applies  to  boroughs  sub- 
ject to  the  general  borough  law. 
Dorrance  v.  Bristol  Borough,  224 
Pa.  St.  464,  73  Atl.  1015. 

Port  district  incorporated  to 
provide  public  terminal  facilities 
for  both  sea  and  land  commerce 
Is  a  "municipal  corporation," 
within  debt  limit  provisions. 
Paine  v.  Seattle  (Wash.  1912),  127 
Pac.  580.  I 

See  §  108  et  seq.  ante.  vol.  1. 

55.  Winspear  v.  Holman  Dis- 
trict, 37  la.  542;  Doon  Tp.  v.  Cum- 
mins, 142  U.  S.  366,  376,  12  Sup, 
Ct.  220,  35  L.  Ed.  1044. 

See  §  113  ante,  vol.  1,  also  Chap- 
ter 46  post,  this  volume. 

56.  Brown  y.  Board  of  Educa- 
tion, 108  Ky.  783,  788,  22  Ky.  Law 
Rep.  483,  57  S.  W.  ,612,  explain- 
ing Woods  V.  Board  of  Education, 
21  Ky.  L.  Rep.  941,  53  S.  W.  517, 

See  §  113  ante,  vol.  1,  also  Chap- 
ter 46  post,  this  volume.    ' 

57.  Middle  Kittitas  Irr.  Dist; 
v.  Peterson,  4  Wash.  147,  29  Pac, 
995. 
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been  held  in  California  that  a  library  hoard  of  a  free 
public  library  is  not  within  the  constitutional  provision 
of  that  state.®* 

§  2214.     Same — debt  of  political  division  as  indebtedness 
of  another  political  division  having  same  or 
conflicting  territory. 
Where  two  or  more  corporations  or  political  bodies 
are  wholly  or  partly  coincident  in  territory,  they  are  nev- 
ertheless regarded  as  separate  bodies  for  the  purposes 
of  constitutional  debt  limitation,  unless  the  contrary  is 
expressed  in  the  constitution.®®    For'  example,  in  calcu- 


See  §§  108,  110  and  1111  ante, 
vol.  1. 

58.  Robertson  v.  Alameda  Free 
PubUc  Library  and  Reading 
Rooms,  136  Cal.  403,  69  Pac.  88. 

59.  Gray,  Limitations  of  Tax- 
ing Power  and  Public  Indebted- 
ness, §  2148. 

Two  public  corporations  In  the 
same  limits,  §  264  ante,  vol.  1. 

Debt  of  city  in  township  is  not 
a  debt  of  the  township.  Irwin  v. 
Lowe,  89  Ind.  540. 

"Since  the  Constitution  provides 
that  no  county,  city,  town,  school 
district,  or  other  municipal  cor- 
poration shall  become  indebted  to 
an  amount  exceeding  a  certain  per 
centum  of  its  taxable  property, 
it  has  seemed  to  us  that  it  would 
be  a  gross  perversion  of  this 
limitation  to  allow  any  such  entity 
by  the  simple  process  of  disincor- 
porating and  reincorporating  to 
Increase  indefinitely  the  burden 
of  its  indebtedness  for  the  pro- 
hibited purpose,  and  for  that  rea- 
son that  the  principle  of  the  case 
is  sound.  But  it  seems  to  us 
equally  plain  that  it  was  the  pur- 
pose and  intent  of  the  Constitu- 


tion that  one  of  these  incorpora- 
tions could  be  superimposed  upon 
the  territory  of  the  other;  that 
is  to  say,  that  a  city  or  town  could 
be  superimposed  upon  the  terri- 
tory of  a  county;  that  a  school  dis- 
trict could  be  superimposed  upon 
the  territory  of  a  county  and  city 
or  town;  and  that  another  mu- 
nicipal corporation,  or,  perhaps, 
more  than  one,  could  be  superim- 
posed upon  the  territory  of  a 
county,  a  city  or  town,  and  a 
school  district.  As  to  the  corpora- 
tions specifically  named,  there  is 
no  question  that  each  has  its  own 
limit  of  indebtedness  under  the 
Constitution,  notwithstanding  the 
imposition  of  such  indebtedness 
may  increase  the  gross  indebted- 
ness chargeable  to  the  particular 
territory  to  a  sum  equal  to  each  of 
the  limitations  taken  separately. 
Now  the  "other  municipal  cor- 
poration" named  in  the  Consti- 
tution stands  on  the  same  plane  as 
these  especially  enumerated.  The 
language  is  that  "no  county,  city, 
town,  school  district,  or  other  mu- 
nicipal corporation  shall  for  any 
purpose  become  indebted"  to  an 
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lating  the  indebtedness  of  a  county,  the  indebtedness  of 
a  city  or  town  within  its  borders  is  not  to  be  considered ; 
and  in  ascertaining  the  indebtedness  of  a  city  or  town 
the  debt  of  an  independent  school  district  wholly  or  par- 
tially in  the  municipal  area  is  to  be  excluded.®"  So  a 
bonded  debt  of  a  county  is  not  part  of  the  bonded  debt  of 
a  city  situated  within  shch  county.*^  Likewise,  the  debt 
of  a  water  district  is  not  the  debt  of  the  city.*^  However, 
where  the  park  board  of  a  city  is  not  a  distinct  munic- 
ipal corporation,  its  indebtedness  is  that  of  the  city.'* 


amount  exceeding  a  certain  limita- 
tion; and  clearly  such  corporation, 
when  properly  and  legally  organ- 
ized possesses  the  same  powers  as 
those  previously  named.  This 
leads  to  the  ineyltahle  conclusion 
that  it  has  its  own  limitation  of  in- 
debtedness, and  is  not  affected  by 
the  indebtedness  of  the  different 
municipalities  having  jurisdiction 
over  the  territory  on  which  it  is 
superimposed."  Paine  t.  Seattle 
(Wash.  1912),  127  Pac.  580. 

60.  Helnl  v.  Terre  Haute,  161 
Ind.  44,  66  N.  E.  450;  Campbell  v. 
Indianapolis,  155  Ind.  186,  57  N. 
E.  920;  Rash  v.  Madisonville,  148 
Ky.  154,  146  S.  W.  386;  Re  New- 
bort,  141  Ky.  329,  132  S.  W.  580 
(explaining  and  distinguishing 
Richmond  v.  Powell,  101  Ky.  7, 
27  S.  W.  1) ;  Hyde  v.  Bwert,  16  S. 
D.  133,  91  N.  W.  474;  Mitchell  v. 
Smith,  12  S.  D.  241,  80  N.  W.  1077. 

Indebtedness  of  school  district 
as  indebtedness  of  city.  "It  is 
also  claimed  that  the  bonded  In- 
debtedness of  the  independent 
school  district  of  the  city  of 
Grand  Forks  should  be  included  in 
the  computatibn  of  the  city's  In- 
debtedness. The  boundaries  of 
this  school  district  are  coterminous 


with  the  territory  embraced  in 
the  city.  The  functions  of  the 
school  district  are  entirely  sepa- 
rate from  those  of  the  city.  The 
scope  of  the  powers  of  the  school 
district  are  outside  that  of  the 
city  municipal  government  proper. 
It  acts  indepently  under  express 
statutory  authority,  and  is  in  no 
sense  an  agent  of  the  city.  The 
indebtedness  inhibited  by  the  con- 
stitution is  that  contracted  by  the 
city  for  its  own  purposes,  and  does 
not  refer  to  the  indebtedness  of 
the  school  district,  an  independ- 
ent and  distinct  corporation  organ- 
ized for  a  special  purpose  not 
within  the  province  of  the  city 
government  proper."  Vallelly  v. 
Grand  Forks,  16  N.  D.  25,  111  N. 
W.  615. 

61.  Adams  v.  East  River  Sav. 
Inst,  20  N.  Y.  S.  12,  64  Hun,  635, 
65  Hun,  145,  aff'd  in  136  N.  Y.  52, 
32  N..  E.  622;  Todd  v.  Laurens, 
48  S.  C.  395,  26  S.  E.  682. 

62.  Kennebeck  Water  Dist.  v. 
Waterville,  96  Me.  234,  52  Atl. 
774. 

63.  Orris  v.  Board  of  Park 
Com'rs.  88  la.  674,  56  N.  W.  294, 
45  Am.  St  Rep.  252. 
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§  2215.     Indebtedness  defined  and  what  constitutes. 

The  usual  constitutional  or  statutory  provision  is  that 
municipalities  shall  not  become  "indebted"  in  excess 
of  certain  limits.  Therefore,  the  first  question  which 
presents  itself  is  what  constitutes  becoming  "indebted." 
What  is  a  "debt"  and  what  is  "indebtedness,"  as  the 
term  is  used  in  such  provisions'?  **  The  term  "debt"  or 
"indebtedness,"  as  used  in  one  state  or  in  a  statute  or 
constitutional  provision  relating  to  a  particular  matter, 
may  mean  something  different  from  the  term  as  used 
in  another  state  or  in  a  different  statute  or  constitutional 
provision ;  and  in  some  states  the  constitution  or  statute 
expressly  excepts  from  the  operation  of  their  debt  limit 
provisions  certain  indebtedness  such  as  that  for  ordinary 


64.  Compromise  as  a  debt.  It  Is 
self-evident  that  a  compromise  by 
a  municipality  with  a  private  com- 
pany, by  which  some  of  the  assets 
of  the  municipality  are  given  up 
in  consideration  of  benefits  re- 
ceived, does  not  amount  to  incur- 
ring an  Indebtedness.  Chicago  v. 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co., 
244  111.  220,  231,  91  N.  E.  422. 

Municipal  bonds  Issued  to  pay 
assessments  against  the  city  for 
public  improvements  are  mu- 
nicipal Indebtedness.  People  ex 
rel.  V.  Chicago  &  A.  R.  Co.,  253 
III.  191,  97  N.  E.  310. 

Municipal  bonds  to  construct  a 
public  utility  constitute  an  indebt- 
edness. Chicago  V.  McDonald,  176 
111.  404,  52  N.  B.  982. 

Outstanding  waterworks  bonds 
constitute  an  Indebtedness.  State 
V.  Tomahawk,  96  Wis.  73,  71  N. 
W.  86. 

Warrants  issued  by  a  city  and 
payable  at  a  future  date,  tiiere 
being  no  fund  in  the  treasury  for 


their  payment,  is  the  incurring  of 
an  indebtedness.  Springfield  v. 
Edwards,  84  111.  626. 

Debt  arising  from  breach  of 
contract  is  not  an  Indebtedness. 
Conyersv.  Kirk,  78  Ga.  480,  484, 
3  S.  E.  442. 

Condemnation  awards  do  not 
constitute  Indebtedness.  Baker  v. 
Seattle,  2  Wagh.  St.  576,  583,  27 
Pac.  462. 

If  land  is  taken  by  a  city  for  a 
street,  on  the  furnishing  of  a 
bond  by  interested  property  own- 
ers and  conditioned  that  the  mu- 
nicipality should  not  be  liable  for 
any  damages,  damages  awarded 
against  the  municipality  do  not 
constitute  an  Indebtedness.  State 
V.  Superior  Court  of  Whatcom 
County,  42  Wash.  521,  526,  85  Pac. 
256. 

Damages  caused  by  change  of 
grade  are  not  an  indebtedness. 
See  Cook  v.  Ansonla,  66  Conn.  413, 
34  Atl.  183;  Smith  v.  St.  Joseph, 
122  Mo.  643,  646,  27  S.  W.  344. 
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and  necessary  expenses,  etc. ; '°  and  also  in  some  juris- 
dictions fixes  an  additional  debt  limit  for  certain  pur- 
poses such  as  the  purchase  or  construction  of  water  or 
light  plants,  sewerage  systems,  etc."* 

The  t,erm  "indebtedness,"  as  used  in  debt  limit  pro- 
visions is  not  susceptible  o^  precise  definition,  although 
attempts  have  been  made  to  define  the  term.*'^    As  well 


65.  Constitution  of  the  state  of 
New  York  provides  that  the  debt 
limit  provisions  shall  not  pre- 
vent the  issue  of  bonds  to  provide 
for  the  supply  of  water.  Const. 
New  York,  art.  8,  §  10,  as  set  forth 
in  Levy  v.  McClellan,  196  N.  Y. 
178,  89  N.  E.  569.  i 

In  New  York  City,  a  constitu- 
tional provision  taking  effect  in 
1910  excepts  from  the  debt  limit 
any  indebtedness  incurred  by  the 
city  of  New  York  for  any  rapid 
transit  or  dock  investment  in  pro- 
portion to  the  extent  to  which  the 
current  net  revenue  received  by 
the  city  therefrom  shall  meet  the 
interest  and  amortization  install- 
ments thereof,  and  it  is  held  there- 
under that  bonds  issued  by  the  city 
to  construct  a  rapid  transit  rail- 
road or  to  purchase  or  construct 
docks  need  not  be  included  in 
ascertaining  the  debt  limit,  where 
the  current  net  revenue  received 
therefrom  will  pay  the  interest 
and  provide  for  the  principal  at 
maturity.  It  being  clearly  the  in- 
tention to  exclude  only  such  bonds 
as  the  revenue  from  the  improve- 
ment for  which  they  are  issued 
shall  pay  both  the  interest  accru- 
ing and  the  principal  when  pay- 
able. Re  Debt  Limit  of  City  of 
New  York,  123  N.  Y.  S.  860,  864, 
139  App.  Div.  40. 

Trust  funds.    So  debt  limit  pro- 


visions sometime  expressly  except 
"any  fund  received  in  trust"  by  a 
municipality.  Ayer  v.  Bangor,  85 
Me.    511,   27   Atl.    523. 

66.  §   2209,  ante. 

67.  "Indebtedness"  defined.  "By 
the,  term  'indebtedness'  as  here 
used,  is  meant  the  state  of  being, 
by  voluntary  obligation,  express 
or  implied,  under  legal  liability 
to  pay  in  the  -present  or  at  some 
future  time  for  something  already 
received,  or  for  scmething  yet  to 
be  furnished  or  rendered.  This  in- 
cludes every  kind  of  indebtedness, 
no  matter  in  what  manner  creat- 
ed, or  voluntarily  brought  about; 
or  for  what  purpose,  whether  it  6e 
for  municipal  self-preservation  or 
not;  whether  for  pure  air,  pure 
water,  good  light,  clean  and  con- 
venient and  safe  streets  and  side- 
walks; whether  it  be  payable  now 
or  hereafter,  payable  quarterly  or 
annually,  or  at  any  date  running 
on  for  thirty-four  years;  whether 
for  current  expenses,  or  fixed  and 
definite  debts  or  charges;  whether 
for  personal  property  or  real  prop- 
erty, leasehold  or  freehold;  It  Is 
none  the  less  indebtedness,  creat- 
ed in  some  manner  and  for  some 
purpose,  and  is  within  the  purview 
and  the  bar  of  the  constitution." 
Spilman  v.  Parkersburg,  35  W.  Va. 
605,   14   S.   E.   279. 

"The  word  'debt'  is  not  to  be 
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said  by  a  commentator  in  a  recent  note  concerning  what 
constitutes  the  creation  of  indebtedness  within  the  mean- 
ing of 'these  provisions,  "very  little  help"  can  be  ob- 
tained from  the  more  or  less  nuperous  definitions  of  the 
word  ' '  debt. "  ^®     In  determining  the  meaning  >of  the 


construed  in  Its  broad  and  un- 
restricted spnse  of  a  liability  by- 
one  person  to  pay  money  or  other 
thing  of  value  to  another."  Daw- 
son V.  Dawson  Water  Works  Co., 
106  Ga.  696,  32  S.  B.  907,  913. 

"A  debt  is  understood  to  be  an 
unconditional  promise  to  pay  a 
fixed  sum  at  some  specified  time, 
and  is  quite  different  from  a  con- 
tract to  be  performed  in  the  fu- 
ture, depending  upon  a  condition 
precedent,  which  may  never  be 
performed,  and  which  cannot  rip- 
en into  a  debt  until  performed. 
Sometimes  the  word  'debt'  is  used 
with  a  very  wide  import.  When 
BO  used  in  a  general  or  popular 
sense,  it  may  be  said  to  be  that 
which  is  due  from  one  person  to 
another,  whether  money,  goods,  or 
services;  that  which  one  person 
is  bound  to  pay  or  perform  to  an- 
other. But  'debt,'  within  a  con- 
stitutional purview,  has  no  such 
wide  play  in  meaning.  On  the 
contrary,  'debt,'  in  the  sense  the 
words  'indebted'  and  'indebted- 
ness' are  used  in  the  constitution, 
must  be  restricted  to  mean  a 
promise  by  the  municipality, 
grounded  in  a  valid  consideration, 
to  pay  to  some  person  a  sum  of 
money  now  due  and  payable,  or 
to  become  due  and  payable  at  a 
future  day — an  obligation  resting 
on  the  debtor  to  pay,  with  a  cor- 
relative right  In  the  creditor  to 
enforce     payment."       Saleno     y. 


Neosho,  127  Mo.  627,  30  S.  W.  190, 
27  L.  R.  A.  769,  48  Am.  St.  Rep. 
653. 

It  has  been  said  that  an  indebt- 
edness is  a  liability  voluntarily 
incurred  by  a  municipality  by  ex- 
press contract,  and  which  it  is 
bound  to  pay  in  money.  Overall 
V.  Madisonville,  125  Ky.  684,  31 
Ky.  L..   Rep.   278,   102   S.  W.   278. 

"Indebtedness"  as  broader  than 
"debt."  The  word  "debt"  has  a 
technical  use  of  somewhat  more 
limited  signification  than  its  com- 
mon meaning,  yet  it  is  not  natur- 
ally or  Usually  a  technical  word. 
And  it  is  to  be  noted  that  the 
constitution  uses  in  Immediate 
and  synonymous  connection  the 
word  "indebtedness,"  which  is  of 
wider  and  even  less  technical  sig- 
nificance. Keller  v.  Scranton,  200 
Pa.  St.  130,  49  Atl.  781,  86  Am.  St. 
Rep.  708. 

Fixing  maximum  rate  for  wa- 
ter does  not  create  an  indebted- 
ness. Cain  V.  Wyoming,  104  111. 
App.  538. 

Cash  paid  out  is  not  incurring 
an  indebtedness.  Quill  v.  Indian- 
apolis, 124  Ind.  292,  23  N.  B.  788, 
7  L.  R.  A.   681. 

The  transfer  of  money  or  prop- 
erty from  one  fund  to  another 
creates  no  indebtedness  against 
the  municipality.  Griffin  v.  Ta- 
coma,  49  Wash.  524,  95  Pac.  1107. 

68.  See  extensive  note  in  37 
L.  R.  A,   (N,  S.)   1058-1109, 
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words,  the  whole  context  of  the  constitutional  or  statu- 
tory provision  must  be  examined,^®  and  its  object  ever 
kept  in  mind — the  true  spirit  and  purpose  of  the  law.  It 
has  been  held  that  the  term  should  be  given  its  general 
meaning,'^"  and  should  not  receive  a  narrow  or  strained 
construction;''^  but  "a  careful  examination  of  the  deci- 
sions discloses  the  fact  that  in  substantially  every  juris- 
diction the  word  'debt'  or  'indebtedness,'  as  used  in  the 
limitation  placed  upon  municipal  power,  is  given  a  mean- 
ing much  less  broad  and  comprehensive  than  it  bears 
in  general  usage.  This  tendency  has  been  more  marked 
in  some  states  than  in  others,  with  the  result  that  the 
decisions  are  sufficiently  at  variance  to  justify  fairly  the 
statement  of  an  eminent  court  that,  'in  view  of  the  war- 
ring among  the  adjudged  cases,  it  is  not  easy  to  affirm 
that  the  word  debt  has  a  firnily  settled  meaning. '  "  fz 

However,  by  a  process  of  exclusion,  the  meaning  of 
the  term  is  somewhat  clarified.  Thus,  it  is  well  settled 
that  it.  does  not  include  liability  arising  from  a  tort,''^^ 
nor  a  sum  payable  only  on  a  contingency,  at  least  until 
the  contingency  happens.'*  So  a  contract  does  not  create 
a  debt  where  it  is  entirely  optional  with  the  municipality 
whether  it  shall  pay  anything  further  on  the  contract.''^ 

69.  Allison  v.  Chester,  69  W.  the  treasury,  the  accruing  salaries 
Va.  533,  72  S.  E.  472.  of  officers,  and  expenses  daily  aris- 

70.  Springfield  v.  Edwards,  84  Ing  for  water  supply,  street  light- 
Ill.  626;  Grant  v.  Davenport,  36  ing,  street  repairs,  and  other  like 
la.  396,  401;  Keller  v.  Scranton,  legitimate  purposes.  It  can  be 
200  Pa.  St.  130,  49  Atl.  781,  86  Am.  readily  seen  that  such  rigid  literal 
St.  Rep.  708.  interpretation  of  the  word  in  con- 

71.  French  v.  Burlington,  42  la.  struing  the  constitutional  provi- 
614.  sion    would    completely    paralyze 

72.  Swanson  v.  Ottumwa,  118  municipal  power  in  every  city 
la.  161,  91  N.  W.  1048,  59  L..  R.  A.  whose  debt  has  reached  the  pre- 
620  in  which  case  it  Is  also  said:  scribed   limit." 

"As     applied     to     a     municipal  73.     §   2217,  post 

corporation,    'debt,'    if    given   its  74.     §  2218,  post. 

broadest  signification,   would    in-  75.    Windsor  v.  Des  Moines,  110 

elude    not    only    obligations     for  la.  175,  81  N.  W.  476,    80  Am.  St. 

extraordinary    expenditures,    but  Rep.  280. 

every   outstanding  warrant  upon  Where  land  for  paries  is  bought 
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But,  in  order  to  constitute  a  debt,  it  is  generally  held 
that  there  need  not  be  an  absolute  right  to  fcoerce  pay- 
ment, and  the  indebtedness  meant  is  not  limited  to  that 
species  the  payment  whereof  has  been  deferred  to  a 
fixed  time  in  the  future  and  which  bears  interest.'"^  It 
generally  includes  debts  payable  in  the  future.'''' 

In  determining  what  indebtedness  may  be  incurred, 
the  purpose  of  the  indebtedness  is  not  important,  unless 
the  constitutional  provision  is  to  the  contrary.''^  Thus, 
it  is  immaterial  that  the  debt  is  to  be  created  to  buy  new 
and  valuable  property  which  will  be  of  equal  value  with 
the  amount  of  the  loan  and  a  source  of  revenue  to  the 
municipality. ''®  Indebtedness  above  the  limit  prescribed 
is  forbidden  without  regard  to  its  form  or  the  manner 
or  method  by  which  it  is  evidenced.^" 

So  the  necessity  of  incurring  the  indebtedness  is  im- 
material,*^  especially  where  the   constitution  provides 


by  a  city  on  credit,  but  It  could 
slop  payments  of  installments  at 
any  time  without  incurring  any 
liabilityr^tbe  amount  due  on  such 
a  contract  is  not  an  indebtedness. 
Burnham  v.  Milwaukee,  98  Wis. 
128,  73  N.  W.  1018. 

Option  to  purchase,  see  §  2221, 
post. 

76.  Baltimore  &  0.  S.  R.  Co.  v. 
People,  200  111.  541,  553,  66  N.  E. 
148. 

i   2216,  post. 

77.  The  Indebtedness  referred 
to  in  such  constitutional  provi- 
sions is  the  voluntary  incurring 
of  a  legal  liability  to  pay,  and  a 
debt  payable  in  the  future  is  no 
less  a  debt  than  if  payable  pres- 
ently. Springfield  v.  Edwards,  84 
111.  626. 

The  fact  that  the  time  of  pay- 
ment  of  sums  due  has  been  post- 
poned to  a  later  date  does  not 
affect  the  existence  of  the  indebt- 


edness. Windsor  v.  Des  Moines, 
110  la.  175,  81  N.  W.  476,  80  Am. 
St.  Rep.  280. 

78.  French  v.  Burlington,  42 
la.  614;  Litchfield  v.  Ballou,  114 
U.  S.  190,  192,  193,  5  Sup.  Ct.  820, 
29  L.  Ed.  132. 

79.  Scott  V.  Davenport,  34  la. 
208. 

80.  Logansport  v.  Jordan,  171 
Ind.  121,  85  N.  B.  959.- 

81.  '  California.  Bradford  v. 
San  Francisco,  112  Cal.  537,  44 
Pac.  912. 

Illinois.  Prince  v.  Quincy,  105 
111.  138,  44  Am.  Rep.  785. 

Indiana.  Sackett  v.  New  Albany, 
88  Ind.  473,  45  Am.  Rep.  467. 

Iowa.  Windsor  v.  Des  Moines, 
110  la.  175,  81  N.  W.  476,  80  Am. 
St.  Rep.  280. 

West  Yirgmia.  Spilman  v. 
Parkersburg,  35  W.  Va.  605,  14 
S.  E.  279. 
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tliat  no  municipality  shall  ever  become  indebted  in  ex- 
cess of  a  certain  percent  of  its  taxable  property  "in 
any  manner  or  for  any  purpose."  ^*  If  a  contract  or 
undertaking  contemplates  a  liability  to  pay,  the  debt 
exists,  and  it  makes  no  difference,  it  has  been  held, 
whether  the  debt  is  for  necessary  current  expenses  or 
'  for  something  else,  **  although  the  contrary  is  held  in 
some  states,  as  to  necessary  current  expenses,  on  the 
theory  that  they  are  obligations  imposed  by  operation 
of  law  and  that  such  debts  are  not  within  debt  limit  pro- 
visions.** However,  in  Indiana,  it  has  been  held  that 
debt  limit  provisions  do  not  apply  to  a  contract  by  a 
municipality  to  pay  for  services  to  be  rendered  in  com- 
promising a  debt.®*  So  statutory  provisions  limiting 
municipal  indebtedness  for  internal  improvements  or 
for  any  special  purpose,  to  a  certain  percent  of  the  prop- 


Necessary  expenses  within  debt 
limits.  "It  is  not  material  whether 
or  not  there  was  any  fraud  on  the 
part  of  any  one,  nor  does  the 
necessity  for  said  water  and  light 
plant  make  any  difference,  If  by 
said  arrangement  the  town  became 
indebted  within  the  meaning  of 
our  constitution.  The  language 
of  article  thirteen  of  the  constitu- 
tion is  plain  and  simple,  and  its 
meaning  unmistakable.  The  in- 
curring of  indebtedness  beyond 
the  amount  limited  is  absolutely 
and  unqualifiedly  prohibited,  no 
matter  what  the  necessity,  pretext, 
or  circumstances  may  be,  except 
those  provided  for  in  said  artcle, 
or  the  form  which  the  indebted- 
ness is  made  to  assume.  It  binds 
the  courts,  curbs  the  power  of  the 
legislature,  the  officials,  and  the 
people  themselves,  and  was  intend- 
ed to  protect  the  taxpayers  by  con- 
fining the  indebtedness  of  a  mu- 
nicipal corporation  w}th}n  a  pre- 


scribed limit."  Voss  v.  Waterloo 
Water  Co.,  163  Ind.  69,  71  N.  B. 
208,  215,  66  L.  R.  A.  95,  106  Am. 
St.  Rep.  201. 

82.  Logansjport  v.  Jordan,  171 
Ind.  121,  85  N.  B.  959,  where  con- 
struction of  sewer  was  necessary 
in  order  to  dispose  of  storm  water 
and  prevent  suits  against  city  for 
damages. 

83.  Springfield  v.  Bdwards,  84 
111.  626. 

84.  §  2219,  post. 

)n  Wasliington,  the  debt  limit 
does  not  apply  to  "mandatory  ex- 
penses" of  the  municipality;  and 
Included  therein  are  the  salaries 
of  city  employees  and  materials 
and  supplies  furnished  the  munic- 
ipality as  a  necessity  for  the  con- 
duct of  Its  ordinary  affairs.  Pill- 
ing V.  Bverett,  67  Wash.  109,  120 
Pac.  873. 

85.  Logansport  v.  Dykeman, 
116  Ind.  15.  21,  17  N,  B.  587. 
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erty  in- the  city,  it  has  been  held,  do  not  apply  to  indebt- 
edness for  necessary  expenses.*' 

Debt  limit  provisions  apply  to  debts  arising  from  im- 
plied as  well  as  express  promises,*'^  and  are  generally 
held  applicable  to  debts  created  hy  operation  of  law,^^ 
such  for  example,  as  indebtedness  created  or  imposed 
by  the  legislature.*^    So  debt  limit  provisions  apply  to 


86.  Wharton  v.  Greensboro,  146 
N.  C.  356.  59  S.  E.  1043,  followed 
in  Underwood  v.  Asheboro,  152  N. 
C.  641,  68  S.  E.  147. 

In  North  Carolina,  statutes  pro- 
hibit any  city  from  contracting 
any  debt  "for  special  purposes" 
exceeding  a  certain  percent  of  the 
valuation  of  the  property,  and  it 
is  held  thereunder  that  a  "special 
purpose,"  within  the  meaning  of 
the  statute,  embraces  all  forms  of 
debt  not  within  the  legitimate 
necessary  expenses  of  a  munici- 
pality. Wharton  v.  Greensboro, 
146  N.  C.  356,  59  S.  E.  1043  (hold- 
ing that  refunding  bonds  to  take 
the  place  of  a  debt  contracted  for 
legitimate  necessary  expenses  of 
a  city  government  were  not  issued 
for  a  special  purpose). 

Idaho.  Where  the  constitutional 
provision  forbids  indebtedness  In 
excess  of  the  income  and  revenue 
for  the  year,  without  the  assent  of 
the  voters,  excepting  from  its 
operation  "ordlnalhy  and  necessary 
expenses  authorized  by  the  general 
laws  of  the  state,"  the  legislature 
may  provide  that  an  expenditure, 
although  out  of  the  ordinary, 
where  incurred  for  the  purpose  of 
repairing  some  damage  done  to 
city  property  or  Improving  it  In 
such  manner  as  to  render  it  serv- 
iceable to  the  city,  falls  within 
e  McQ.  25 


the    proviso.     Hickey    v.    Nampa 
(Idaho,  1912),  124  Pac.  280. 

87.  Buck  V.  Eureka,  124  Cal. 
61,  67,  56  Pac.  612;  Windsor  v. 
Des  Moines,  110  la.  175,  81  N.  W. 
476,  80  Am.  St.  Rep.  280;  Litch- 
field V.  Ballon,  114  U.  S.  190,  192, 
193,  5  Sup.  Ct.  820,  29  L.  Ed.  132. 

88.  Lake  County  v.  Rollins,  130 
U.  S.  662,  674,  9  Sup.  Ct.  651,  32  L. 
Ed.  1060,  and  see  §  2219,  post. 

Contra.  McCracken  v.  San 
Francisco,  16  Cal.  591,  and  see  § 
2219,  post. 

Oregon  holds  the  contrary,  so 
far  as  county  indebtedness  is  con- 
cerned (Grant  County  v.  Lake 
County,  17  Ore.  453,  21  Pac.  447), 
but  this  decision  Is  probably  not 
the  law  since  the  later  decision 
in  Eaton  v.  Mimnaugh,  43  Ore. 
465,  73  Pac.  754. 

See,  as  to  county  debts,  11  Cyc, 
505. 

In  Washington,  "the  limitation 
of  county  indebtedness  does  not 
Include  those  necessary  expendi- 
tures made  mandatory  in  the  con- 
stitution and  provided  for  by  the 
legislature  of  the  state  and  im- 
posed upon  the  county."  Rauch 
V.  Chapman,  16  Wash.  568,  48  Pac. 
253,  36  L.  R.  A.  407,  58  Am.  St. 
Rep.  52. 

89.  Martin  v.  Territory,  5  Okla. 
188,  48  Pac.  106;  Spencer  v.  Ter- 
ritory, 5  Okla.  216,  48  Pac  110. 
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floating  as  well  as  to  bonded  indebtedness. ^° 

Municipal  debts  wMcK  a  private  company  has  agreed 
to  pay,  in  consideration  of  the  grant  of  a  franchise, 
must  nevertheless  be  included  as  indebtedness  of  the 
municipality,  before  actual  payment.^^ 

§  2216.     Same — right  to  compel  pa5mient  as  affecting  ex- 
istence of  indebtedness. 

it  has  been  said  by  some  courts  that  it  is  not  essential 
to  the  existence  of  a  debt  that  the  creditor  shall  have 
any  remedy  at  law  or  in  equity  for  its  enforcement,®^ 
while  in  other  jurisdictions  it  is  held  that  debt  "denotes 
not  only  an  obligation  of  the  debtor  to  pay,  but  the  right 
of  the  creditor  to  receive  and  enforce  payment."  ^*  The 
former  rule  seems  to  be  the  better  one,  and  it  has  been 
held  thereunder  that  it  is  not  essential  that  there  shall  be 
a  right  of  action  on  certificates  against  the  municipality 


90.  Council  Bluffs  v.  Stewart, 
Bl  la.  385,  1  N.  W.  628;  Appeal 
of  City  of  Erie,  91  Pa.  St.  398, 
402. 

91.  Gold  V.  Peoria,  65  111.  App. 
602. 

92.  People  ex  rel.  v.  Chicago  & 
A.  R.  Co.,  253  111.  191,  97  N.  B. 
SIO. 

"It  has  been  argued  that  no 
debt  has  been  created  by  the  ordi- 
nance, because,  by  the  second  sec- 
tion, it  is  provided  that  the  par- 
ties loaning  the  money  shall  look 
for  its  payment  exclusively  to  the 
stock  pledged,  and  that  in  no 
event  is  the  city  liable  or  respon- 
sible for  the  return  or  payment 
of  any  part  thereof,  even  though 
the  stock  pledged  should  prove  in- 
sufficient. This  provision  was 
doubtless  adopted  for  the  purpose 
of  avoiding  the  restriction  impos- 
ed by  the  constitution.    We  think 


it  altogether  insufficient  for  that 
purpose.  A  debt  is  money  due 
upon  a  contract  without  refer- 
ence to  the  question  of  the  remedy 
for  Its  collection.  It  is  not  essen- 
tial to  the  creation  of  a  debt  that 
the  borrower  should  be  liable  to 
he  sued  therefor.  The  plain  intent 
of  this  section  is  to  restrain  the 
municipal  government  of  Balti- 
more from  borrowing  money,  ex- 
cept for  the  purpose  and  in  the 
manner  prescribed,  either  upon 
the  general  credit  of  the  city,  or 
by  a  pledge  of  its  revenues  or 
assets;  thereby  creating  a  debt, 
and  imposing  additional  burdens 
upon  the  citizens,  which  may  di- 
rectly or  indirectly  involve  in- 
creased taxation."  Baltimore  v. 
Gill,  31  Md.  375. 

93.    Perrigo   v.    Milwaukee,    92 
Wis.  236,  65  N.  W.  1025. 


§§  2217, 2218  Ex  Delicto  Liability.  4707 

in  order  to  constitute  a  debt,  where  its  money  or  prop- 
erty can  be  taken  in  payment.®* 

§  2217.     Same — indebtedness  arising  ex  delicto. 

Provisions  as  to  debt  limits,  apply  only  to  indebted- 
ness whicb  arises  ex  contractu  and  do  not  apply  to  in- 
voluntary liability  arising  ex  delicto.^^  Hence,  tbe  fact 
tbat  a  municipality  has  exceeded  its  debt  limit  is  no  de- 
fense to  an  action  based  on  a  tort.*^  But  it  has  been 
held  in  Pennsylvania  that  when  "the  act  which  is  called 
a  tort  is  done  under  a  contract,  and  the  assumption  of 
the  consequent  damages  is  an  express  term  of  such  con- 
tract, we  have  a  perfectly  clear  case  outside  of  the  prin- 
ciple that  makes  municipalities  liable  for  their  wrongful 
acts,  without  regard  to  their  indebtedness,  and  within 
the  constitutional  prohibition  of  a  contractual  obligation 
to  pay  in  future  for  a  consideration  in  the  present."  ®'^ 

§  2218.     Same — contingent  debts. 

Merely  incurring  a  contingent  future  liability  does 
not  create  an  indebtedness.®^  Thus,  a  contract  to  pay  a 
fixed  price  annually,  where  contingent  on  the  supply 
furnished,  does  not  create  an  indebtedness.®*  But  it  is 
held  in  some  jurisdictions  that  a  debt  payable  upon  a 
contingency,  as  upon  the  happening  of  some  event,  such 
as  the  rendering  of  service  or  delivery  of  property,  is  no 

94.  Joliet  V.  Alexander,  194  111.  la.  414;  Little  v.  Portland,  26  Ore. 
457,   462,   62   N.   E.    861.  235,    37   Pac.    911. 

95.  Ft.  Dodge  Electric  Light  &  See  also  cases  cited  In  preced- 
Power  Co.  v.  Ft.  Dodge,  115  la.  Ing  note. 

568,  89  N.  W.  7;  O'Bryan  v.  Owens-  97.    Keller  v.  Scranton,  200  Pa. 

boro,  113  Ky.  680,  692,  68  S.  W.  St.  130,  135,  49  Atl.  781. 

858,  69  S.  W.  800,  24  Ky.  L.  Rep.  98.    Quill    v.    Indianapolis,   124 

469,   645;    Conner  v.  Nevada,   188  Ind.  292,  23  N.  E.  788,  7  L.  R.  A. 

Mo.   148,   86   S.  W.   256,   107  Am.  681;   Bismarck  Water  Supply  Co. 

St.  Rep.  314;  Lorence  v.  Bean,  18  v.  Bismarck  (N.  D.  1912),  137  N. 

Wash.  36,  50  Pac.  582.  W.  34. 

96.  Bloomlngton  v.  Perdue,  99  99.  Lamar  Water  &  Electric 
111.  329;  Rice  v.  Des  Moines,  40  Light  Co.  t.  Lamar,  140  Mo.  145, 
la.  638;   Bartle  v.  Des  Moines,  38  39  S.  W.  768. 

S  2233,  post. 
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less  a  debt,  and  therefore,  within  the  constitntional  pro- 
hibition. ^  ( 

The  Iowa  ride  is  that  debts  payable  on  a  contingency 
constitute  indebtedness,  within  these  constitutional  pro- 
visions, provided  the  contingency  is  sure  to  take  place, 
irrespective  of  any  action  t^ken  or  option  exercised  by 
the  municipality  in  the  future.  In  other  words,  if  a  pres- 
ent indebtedness  is  incurred  or  obligation  assumed, 
which,  without  further  action  on  the  part  of  the  munici- 
pality, have  the  effect  to  create  an  indebtedness  at  some 
future  day,  it  is  within  the  inhibition  of  the  constitu- 
tion; but  if  the  fact  of  the  indebtedness  depends  upon 
some  act  of  the  municipality,  or  upon  its  volition,  to  be 
exercised  or  determined  at  some  future  date,  then  no 
present  indebtedness  is  incurred,  and  none  will  be  un- 
til the  period  arrives,  and  the  required  act  or  option  is 
exercised.^ 

§  2219.     Same — current  expenses. 

The  general  rule  is  that  the  current  expenses  such  as 
the  salaries  of  officers  and  the  like,  are  not  indebtedness 
within  these  provisions,  where  the  municipality  has 
money  on  hand- to  pay  such  current  expenses  or  such 
current  expenses  can  be  paid  from  the  current  revenues.^ 

1.     Springfield   v.    Edwards,    84  unqualified  promise  to  pay  only  In 
111.  626.  the  manner  by  which  the  indebted- 
Contingent     debts.      "A     debt,  ness    was    incurred."      Beard    v. 
payable  in  the  future,  is  obviously  Hopkinsville,  95  Ky.  239,  248,  24 
no   less    a   debt   than    if   payable  S.  W.  272,  874,  23  L.  R.  A.  402,  409, 
presently;  and  a  debt  payable  upon  44  Am.  St.  R^ep.  222,  228. 
a  contingency,  as  upon  the  hap-  2.    Burlington     Water    Co.    v. 
pening  of  some  event,  such  as  the  Woodward,  49  la.  58,  61. 
rendering  of  service  or  the  deliv-  3.    Georgia.     Tate  v.  Elberton, 
ery  of  property,  etc.,  is  some  kind  136  Ga.  301,  71  S.  B.  420. 
of  a   debt,   and  therefore  within  Indiana.     South   Bend  v.   Rey- 
the  prohibition.     If  a  contract  or  nolds,  155  Ind.  70,   57  N.  E.  706, 
undertaking  contemplates,  in  any  4!)  L.  R.  A.  795. 
contingency,   a    liability    to    pay  lovM.    Cedar  Rapids  v.  Bechtel, 
when  the  contingency  occurs,  the  110  la.  196,  81  N.  W.  468;   Grant 
liability  is  absolute;  the  debt  ex-  v.  Davenport,  36  la.  396  (supply  of 
ists,  and  it  differs  from  a  present  water  held  an  ordinary  expense) . 
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To  express  the  rule  in  other  terms,  if  the  local  corpora- 
tion has  money  on  hand,  or  provides  at  the  time  a  pres- 


Massachusetts.  Smith  v.  Ded- 
ham,  144  Mass.  177,  10  N.  E.  782. 

New  York.  Gubner  v.  McClellan, 
115  N.  Y.  S.  755,  766,  130  App. 
Div.  716. 

North  Dakota.  Darling  v.  Tay- 
lor, 7  N.  D.  538,  75  N.  W.  766. 

Pennsylvania.  Addyston  Pipe  & 
S.  Co.  V.  Corry,  197  Pa.  St.  41,  48, 
46  Atl.  1035,  80  Am.  St.  Rep.  812; 
Reuting  v.  Titusville,  175  Pa.  St. 
512,  34  Atl.  916;  Booth  v.  Weiss, 
15  Phila.    (Pa.)   159. 

South  Dakota.  Shannon  t.  Hu- 
ron, 9  S.  D.  356,  69  N.  W.  598. 

Utah.  Fenton  v.  Blair,  11  Utah, 
78,  39  Pac.  495. 

West  Virginia.  Camden  Clay  Co. 
V.  New  Martinsville,  67  W.  Va. 
525,   68   S.  E.   118. 

Current  expenses  not  indebt- 
edness. "If  a  contract  made  by 
a  city  pertains  to  its  ordinary 
expenses,  and  is,  together  with 
other  like  expenses,  within  the 
limits  of  its  current  revenues  and 
such  special  taxes  as  it  may  legal- 
ly and  in  good  faith  intend  to  levy 
therefor,  such  contract  does  not 
constitute  the  incurring  of  indebt- 
edness within  the  meaning  of  a 
constitutional  provision  limiting 
the  power  of  municipalities  to 
contract  debts.  If  means  are 
adopted  which  in  good  faith,  ac- 
cording to  reasonable  expectation, 
will  produce  a  sufficient  fund  to 
pay,  a  contract  entered  into  on 
the  faith  of  them  should  not  he 
held  unlawful  on  account  of  an 
unintentional  miscalculation,  or  an 
unexpected  failure  to  produce, the 
full  result."     Camden  Clay  Co.  y. 


New  Martinsville,  6  "W.  Va.  525, 
68  S.  B.  118. 

"A  liability  for  a  current  ex- 
pense can  be  incurred  by  a  mu- 
nicipal corporation  for  any  one 
year,  provided  there  is,  at  the 
time  of  incurring  the  liability,  a 
sufficient  sum  in  the  treasury  of 
the  city  which  might  lawfully  be 
appropriated  to  the  payment  of 
the  liability  incurred,  or  if  a 
sufficient  sum  to  discharge  the 
liability  can  be  raised  by  taxation 
during  the  current  year;  and  such 
a  transaction  would  not  create  a 
'debt,'  within  the  meaning  of  that 
word  as  it  is  used  in  the  constitu- 
tion." Dawson  v.  Dawson  Water- 
works Co.,  106  Ga.  696,  32  S.  E. 
907. 

"If  the  consideration  of  the  con- 
tract is  received  at  once,  instead 
of  being  yielded  in  the  future  or 
at  intervals,  then  it  might  he  said 
that  there  was  a  debt,  but  where 
there  is  nothing  owing  until  after 
the  thing  contracted  for  is  done 
or  furnished,  and  that  thing  is  a 
part  of  the  necessary  yearly  ex- 
penses of  the  municipality,  there 
will  be  no  debt,  if,  when  the  thing 
is  done  or  furnished  there  will  he 
money  in  the  treasury,  yielded  by 
current  revenues,  sufficient  to 
fully  pay  the  claim  without  en- 
croaching upon  other  funds. 
*  *  *  Take  a  municipal  cor- 
poration *  *  ♦  with  its  officers 
(some  of  them  with  terms  of 
several  years),  its  policemen  and 
its  firemen,  is  it  indebted,  at  the 
beginning  of  the  year,  for  the 
grand  aggregate  of  all  the  salaxie? 
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ent  means  of  raising  it  otherwise  than  by  loan,  it  is 
sometimes  held  it  may  contract  for.  expenditures  without 
restriction,  since  there  is  no  constitutional  limitation  on 
municipal  expenditures,  provided  the  mimicipal  corpo- 
ration "pays  as  it  goes."  What  is  forbidden  is  the  in- 
curring of  debt.*  However,  the  contrary  rule,  it  ap- 
pears, has  been  adopted  in  Illinois,*  and  there  are  con- 


to  the  end  of  all  the  terms  ?  •  *  * 
Expenses  of  such  a  character 
should  be  deemed  Ihcidental  ex- 
penses of  the  corporate  business, 
and  not  debts,  and  as  long,  at 
least,  as  the  current  revenues  will 
pay  these  expenses  without  tak- 
ing from  funds  devoted  to  other 
purposes  by  command  of  the  corpo- 
rate charter  what  properly  be- 
longs to  them,  there  is  no  in- 
debtedness within  the  meaning 
of  the  Constitution."  Valparaiso 
V.  Gardner,  97  Ind.  1,  15,  49  Am. 
Rep.  416. 

In  McGrath  v.  Grout,  171  N.  Y. 
7,  63  N.  E.  547,  Gray,  X,  said: 
"The  indebtedness  which  a  county 
is  inhibited  from  incurring,  in  our 
opinion,  means  one  which  is 
created  for  purposes  other  than 
for  the  maintenance  of  the  politi- 
cal organization.  It  has  no  refer- 
ence to  the  obligations  of  the 
county  for  current  expenses  of 
such  a  nature.  The  constitutional 
provision  impliedly  sanctions  this 
by  expressly  excepting  from  its 
operation  certificates  of  indebted- 
ness, or  revenue  bonds,  issued  in 
anticipation  of  the  collection  of 
taxes  for  amounts  contained  in  the 
taxes  for  the  year.  Indebtedness 
for  the  current  expenses  of  the 
county  organization  is  necessarily 
incidental,  and.  it  is  made  payable 
from  moneys  raised  annually  by 


taxation  upon  the  taxable  prop- 
erty within  the  county,  through 
the  municipal  agencies  designated 
by  the  legislature  for  the  purpose. 
We  do  not  think  that  this  would 
be  a  tenable  ground  of  objection 
to  the  validity  of  the  enactments." 
Missouri.  Amounts  which  mu- 
nicipality may  expend  from  its 
revenues  and  income  for  current 
municipal  expenses,  as  against  a 
contract  creditor,  see  Crebs  v. 
Lebanon,  98  Fed.  549,  554;  Webb 
City  &  C.  Waterworks  Co.  v.  Car- 
terville,  142  Mo.  101,  115,  43  S.  W. 
625. 

4.  See  cases,  with  quotations 
in  last  note,  ante. 

5.  In  Illinois,  contracts  relat- 
ing to  the  ordinary  current  ex- 
penses of  a  municipality,  such  as 
a  contract  for  the  furnishing  of 
water,  although  payable  in  install- 
ments out  of  the  current  reve- 
nues, constitute  an  indebtedness 
and  are  invalid  where  the  debt 
limit  has  been  exceeded.  Prince 
V.  Quincy,  28  111.  App.  490,  505, 
affd  in  128  ni.  443,  21  N.  E.  768. 

When  the  limit  has  been 
reached,  a  municipality  is  pro- 
hibited from  making  any  contract 
whereby  an  indebtedness  is 
created,  even  for  the  necessary 
current  expenses  in  the  adminis- 
tration of  the  affairs  and  govern- 
ment of  the  municipality,  and  in 


§2219 


Obdinaey  Cueeent  Expense. 


4711 


flicting  decisions  on  the  subject  in  Kentucky.* 

If  the  contracts  of  municipalities  do  not  overreach 
their  current  revenues,  according  to  the  prevailing  judi- 
cial view,  no  debt  is  created  because,  it  is  said,  the  agree- 
ment does  not  extend  beyond  the  present  means  of  pay- 
ment.^ So  no  debt  is  created  at  once  where  property 
bought  is  not  to  be  paid  for  until  an  appropriation  is 
made  and  warrants  drawn  on  a  special  fund.®  It  is  not 
always  possible  to  adapt  present  action  to  future  re- 
sults with  absolute  precision,  and  if  means  are  adopted 
which  in  good  faith,  according  to  reasonable  expectation, 
will  produce  a  sufficient  fund,  the  contract  entered  into 
on  the  faith  of  them,  should  not  be  held  unlawfxd  on  ac- 
count of  an  unintentional  miscalculation,  or  an  acci- 
dental and  unexpected  failure  to  produce  the  full  re- 
sult.* 

This  rule  does  not  apply,  however,  to  extraordinary 
as  distinguished  from  ordinary  expenses."     And  the 


such  a  case  the  municipality  so 
Indehted  must  carry  on  its  cor- 
porate operations  upon  the  cash 
or  pay  as  you  go  plan  and  not 
upon  credit  to  any  extent  or  for 
any  purpose.  S'chnell  v.  Rock 
Island,  232  111.  89,  83  N.  E.  462. 

6.  See  Beard  v.  Hopkinsville, 
95  Ky.  239,  247,  24  S.  W.  872,  fol- 
lowing the  Illinois  rule.  But  in 
O'Bryan  v.  Owensboro,  -llS  Ky. 
680,  68  S.  W.  858,  69  S.  W.  800,  24 
Ky.  Law  Rep.  469,  645,  the  con- 
trary was  held  without  referring 
to  the  earlier  case. 

7.  Appeal  of  Erie  City,  91"  Pa. 
St.  398. 

8.  Bailey  t.  Sioux  Falls,  19  S. 
D.  231,  103  N.  W.  16. 

If  payments  by  a  city  for  a 
local  improvement  are  not  to  be 
made  any  faster  than  there  is 
money  in  the  treasury  properly 
applicable  to   such   purpose,   and 


which  have  been  collected  or  paid 
into  the  treasury  on  account  of 
the  improvements,  no  indebted- 
ness is  created.  Kronsbein  v. 
Rochester,  78  N.  Y.  S.  813,  76  App. 
Div.  494. 

9.  Addyston  Pipe  &  S.  Oo.  v. 
Corry,  197  Pa.  St.  41,  49,  46  Atl. 
1035,  80  Am.  St.  Rep.  812. 

10.  "When  a  contract  was 
made  by  a  municipal  corporation, 
pertaining  to  the  ordinary  ex- 
penses, and  is,  together  with 
other  like  expenses,  within  the 
limit  of  its  current  revenues,  and 
such  special  taxes  as  it  may 
legally  and  in  good  faith  levy 
therefor,  such  contract  does  not 
constitute  the  Incurring  of  an  in- 
debtedness, within  the  meaning  of 
the  constitutional  provision  limit- 
ing the  power  of  municipal  cor- 
porations to  contract  debts.  Our 
own     supreme     court     has     said 
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fact  that  a  municipality  may  incur  legitimate  current 
expenses  if  there  are  sufficient  sums  in  the  treasury  to 
pay  therefor,  or  if  a  sufficient  sum  may  be  raised  by 
taxation  during  the  curent  year,  does  not  authorize  a 
municipality  to  borrow  money  to  defray  current  expens- 
es during  the  year."  So  if  the  municipality  is  indebted 
in  excess  of  its  debt  limit,  and  the  current  revenues  are 
insufficient  to  meet  a  contract  for  an  ordinary  expense, 
such  a  contract,  it  has  been  held,  creates  an  indebted- 
ness such  as  is  prohibited.^^ 

Among  the  currrent  expenses  which  may  be  incurred 
without  exceeding  the  debt  limit  are  the  salaries  of  offi- 
cers and  employees ;  '*  monthly  rental  or  installments 


'this  Is  a  sound  constitutional  in- 
terpretation,' and  its  reason  must 
be  apparent  to  all.  The  ordinary 
expenses — at  least,  many  of  the 
ordinary  expenses — must  be  in- 
curred and  paid,  or  the  city  can- 
not exist.  It  cannot  be  supposed 
that  the  framers  of  the  constitu- 
tion intended  to  prevent  munici- 
palities from  deriving  the  benefit 
that  may  accrue  from  favorable 
contracts,  for  a  term  of  years,  for 
supplying  what  must  certainly  be 
had,  and  mugt  be  otherwise  pro- 
vided for  annually,  at  perhaps  ad- 
ditional expense  and  inconven- 
ience. And  any  expense  that  re- 
curs with  regularity  and  cer- 
tainty, and  is  necessary  for  the 
existence  of  the  municipality,  or 
for  the  health,  comfort,  and  per- 
haps convenience,  of  the  inhabi- 
tants, may  well  be  called  an  ordi- 
nary expense.  I  have  found  no 
decision  which  extends  this  con- 
struction to  the  case  of  an  extra- 
ordinary expense."  Brown  v. 
Corry,  175  Pa.  St.  528,  34  Atl.  854, 
aff'g  17  Pa.  Co.  Ct.  Rep.  490,  4  Fa. 
Dist.  Rep.  645. 


11.  Tate  V.  Elberton,  136  Ga. 
301,  71  S;  E.  420. 

12.  Sackett  v.  New  Albany,  88 
Ind.  473,  479,,  45  Am.  Rep.  467; 
South  Bend  v.  Reynolds,  155  Ind. 
70.  72,  57  N.  EX  706,  49  L.  R.  A. 
795. 

13.  Hull  V.  Ames,  2§  Wash.  272, 
66  Pao.  391,  90  Am.  St.  Rep.  743. 

"The  obvious  purpose  of  limita- 
tions of  this  kind  in  municipal 
charters  is  to  prevent  the  im- 
provident contracting  of  debts  for 
other  than  the  ordinary  current 
expenses  of  the  municipality.  It 
certainly  has  no  reference  to  the 
debts  Incurred  for  the  salaries  of 
municipal  ofiicers,  members  of 
the  fire  and  police  departments, 
school  teachers,  or  other  salaried 
employes,  to  whom  Jiie  city  neces- 
sarily becomes  indebted  in  the 
ordinary  conduct  of  municipal 
affairs,  and  for  the  discharge  of 
which  money  is  annually  raised 
by  taxation.  For  all  purposes 
necessary  to  the  exercise  of  their 
corporate  powers,  they  are  at 
liberty  to  make  contracts,  regard- 
less of  the    statutory    limitation, 
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for  water,  lighting,  or  the  like ;  ^*  rent  for  suitable  quar- 
ters for  municipal  officers ;  ^^  etc.^*  On  the  other  hand, 
the  installing  of  a  municipal  water  system  is  not  a  cur- 
rent expense,"  nor  is  the  building  of  a  sewer  system/* 
or  the  erection  of  a  city  hall.^* 

§  2220.  Same — debts  in  anticipation  of  collection  of  rev- 
enues. 
In  Alabama,  Maine,  Missouri  (municipalities  having 
more  than  200,000  inhabitants),  New  York,  South  Caroli- 
na, and  Virginia,  and  perhaps  some  other  states,  there 
are  constitutional  proAdsions,  differing  to  some  extent  in 
pharaseology,  excepting  from  the  municipal  debts,  which 
are  to  be  added  together  to  determine  whether  the  con- 
stitutional debt  limit  has  been  exceeded,  debts  incurred 
in  anticipation  of  the  collection  of  the  revenue  of  the 


provided,  at  least,  that  the 
amount  to  be  raised  each  year 
does  not  exceed  the  indebtedness 
allowed  by  the  charter.  Among 
these  purposes  is  the  prevention 
of  flres  and  purchase  of  fire  en- 
gines, the  pay  of  firemen,  and  the 
supply  of  water  by  the  payment 
of  annual  rentals  therefor." 
Walla  Walla  v.  Walla  Walla 
Water  Co.,  172  U.  S.  1,  19  Sup.  Ct. 
77,,  43  L.  Ed.  341. 

14.  Valparaiso  v.  Gardner,  97 
Ind.  1,  12,  49  Am.  Rep.  416;  Wade 
V.  Oakmont,  165  Pa.  St.  479,  488, 
30  Atl.  959. 

A  contract  to  pay  rentals  in  In- 
stallments at  stated  times  in  the 
future  does  not  create  an  in- 
debtedness where  the  rent  is  for 
fire  hydrants  which  is  a  current 
expense.  Centerville  v.  Fidelity 
Trust  &  Guaranty  Co.,  118  Fed. 
332,  55  C.  C.  A.  348. 

15.  South  Bend  v.  Reynolds,  155 
Ind.  70,  73,  57  N.  E.  706,  49  L.  R. 
A.  795. 


16.  Necessary  expenses.  Labor 
and  material  furnished  in  the 
building  of  a  city  jail,  guarding 
quarantine  patients,  publishing  no- 
tice and  "printing  ballots,  im- 
pounding of  stock  and  their  feed- 
ing, the  board  of  city  prisoners, 
insurance  on  city  buildings,  serv- 
ices in  making  assessment  rolls, 
postage  stamps  and  stationery 
for  olficers,  are  all  for  necessary 
expenses.  Gladwin  v.  Ames,  30 
Wash.  608,  71  Pac.  189. 

17.  Helena  Waterworks  Co.  v. 
Helena,  31  Mont.  243,  78  Pac.  220. 

But,  in  Iowa,  the  cost  of  poles 
bought  for  the  watervirorks  plant 
owned  by  municipality  is  a  cur- 
rent expense.  Martin-Strelau  Co. 
V.  Dubuque,  149  la.  1,  127  N.  W. 
1013. 

18.  Herman  v.  Oconto,  110 
Wis.  660,  86  N.  W.  681. 

19.  Sbuth  Bend  v.  Reynolds, 
155  Ind.  70,  73,  57  N.  E.  706,  49  L. 
R.  A.  795. 
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nmnicipality  for  the  current  year.^°  Moreover,  inde- 
pendent of  any  such  constitutional  provision,  it  is  held 
in  most  jurisdictions  that  a  municipality,  in  order  to 
provide  for  ordinary  current  expenses  before  the  reve- 
nues for  the  current  year  are  collected,  may  anticipate 
such  revenues  without  makiHg  such  liability  a  debt  of 
the  municipality,  within  the  meaning  of  the  constitu- 
tional limitations.^^    But  it  has  been  well  said  that  this 


20.  See  Blood  v.  Beal,  100  Me. 
SO,  60  Atl.  427;  Maine  Water  Co. 
V.  Waterville,  93  Me.  586,  45  Atl. 
830,  49  L.  R.  A.  294;  Gibson  v. 
Knapp,  47  N.  Y.  S.  446,  21  Misc. 
Rep.  499. 

In  New  York,  the  constitution 
expressly  provides  that  the  debt 
limit  provision  therein  shall  not 
be  construed  "to  prevent  the  is- 
suing of  certificates  of  indebted- 
ness or  revenue  bonds  issued  in 
anticipation  of  the  collection  of 
taxes  for  amounts  actually  taken, 
or  to  be  contained  In  the  taxes  for 
the  year  when  such  certificates 
or  revenue  bonds  are  issued  and 
payable  out  of  such  taxes." 
Const.  New  York,  art.,  8,  §  10. 
However,  In  New  York,  there  is 
an  exception  as  to  certificates  or 
bonds  not  retired  within  five 
years  after  their  date  of  issue; 
but  such  revenue  bonds  need  not, 
in  order  to  come  within  the  ex- 
ception, have  been  issued  during 
the  year  when  the  taxes  became 
payable  against  which  they  are 
issued,  provided  that,  when  is- 
sued, they  represent  those  taxes 
within  the  amount  unpaid  of  the 
levy,  and  are  payable  from  the 
proceeds  of  their  collection.  So 
this  exception  in  the  New  York 
constitution  applies  to  revenue 
bonds  Issued  in  emergencies  and 


redeemable  out  of  the  tax  levy  for 
the  year  next  succeeding  the  year 
of  their  issue,  instead  of  in  antici- 
pation of  the  revenue  for  the 
year  In  which  issued.  Levy  v. 
McClellan,  196  N.  Y.  178,  89  N.  E. 
569. 

21.  Stone  v.  Chicago,  207  111. 
492,  69  N.  E.  970;  Chicago  v.  Mc- 
Donald, 176  111.  404,  52  N.  E.  982; 
Fuller  V.  Heath,  89  111.  296; 
Springfield  v.  Edwards,  84  111. 
626;  Alpena  v.  Kelley,  97  Mich. 
550,  56  N.  W.  941;  Shannon  v. 
Huron,  9  S.  D.  356,  69  N.  W.  598. 

See  Trump  Mfg.  Co.  v.  Buch- 
anan, 116  Mich.  113,  74  N.  W. 
466;  Westminster  Water  Co.  v. 
Westmlns,ter,  98  Md.  551,  56  Atl. 
990,  64  L.  R.  A.  630,  103  Am.  St. 
Rep.  424. 

But  see  City  Water  Supply  Co. 
V.  Ottumwa,  120  Fed.  309,  313. 

Anticipating  revenues.  A  mu-- 
niclpality,  which  has  reached  the 
constitutional  limit  of  its  power 
to  create  indebtedness  may,  when 
a  tax  is  levied,  but  not  yet  col- 
lected, draw  warrants  against  the 
fund  already  levied,  thus  appro- 
priating and  virtually  assigning 
the  amount  specified  in  the  war- 
rant, which,  when,  collected,  the 
holder  will  have  the  right  to  re- 
ceive, and,  when  It  Is  thus  sought 
to  apply  the  fund  created  by  the 
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rule  "should  not  be  so  relaxed  as  to  practically  render 
the  constitutional  limitation  nugatory. ' '  ^* 

Furthermore,  the  tax  must  have  been  actually  levied,** 
and  the  municipality  must  incur  no  liability  outside  of 
liability  to  pay  from  such  taxes.**    Under  the  rule  that 


levy  of  taxes  In  anticipation  of 
their  collection  to  meet  lawful  ap- 
propriations, contracts  for '  that  ■ 
purpose, '  payable  exclusively  out 
of  such  appropriations  when  the 
revenue  shall  be  collected,  are 
not  regarded  as  contracting  in- 
debtedness against  the  munici- 
pality.   Law  V.  People,  87  111.  385. 

"Consistent  with  what  seems  to 
be  the  weight  of  well-reasoned  au- 
thority and  upon  the  theory  that 
taxes  assessed  and  in  the  process 
of  collection  are  constructively  in 
the  treasury,  it  has  been  held  in 
this  state  that  warrants  issued  to 
defray  current  expenses  within 
the  amount  and  in  anticipation  of 
such  taxes  do  not  incur  indebted- 
ness to  be  considered  in  determin- 
ing whether  the  constitutional 
limit  has  been  reached  or  ex- 
ceeded." Williamson  v.  Aldrich, 
21  S.  D.  13,  108  N.  W.  1063. 

If  a  liability  is  incurred,  to  be 
paid  out  of  the  annual  levy  for  a 
special  purpose,  no  indebtedness 
is  created.  Hay  v.  Springfield,  64 
111.  App.  671." 

Generally  if  a  liability  is  pay- 
able only  from  a  special  fund  to 
arise  from  a  tax  which  has  been 
actually  levied  no  Indebtedness  is 
created.  Com'rs  of  Highways  v. 
Jackson,  165  111.  17,  45  N.  E.  1000; 
Blanchard  v.  Benton,  109  111.  App. 
569;  United  States  v.  Capdevielle, 
118  Fed.  809,  55  C.  C.  A.  421. 

Where  the  money  to  be  paid  on 


a  contract  is  provided  for  to  be 
raised'  by  taxation  under  some 
fixed  and  definite  scheme,  such 
contracts  are  not  within  the  prohi- 
bition."  Read  v.  Atlantic  City,  49 
N.  J.  L.  558,  567,  569,  9  Atl.  759. 

22.  French  v.  Burlington,  42  la. 
614,  618. 

23.  People  ex  rel.  v.  May,  9 
Colo.  404,  412,  12  Pao.  838;  Spring- 
field V.  Edwards,  84  111.  626,  633. 

Where  a  city  makes  a  contract 
to  pay  a  certain  sum  per  year,  in 
quarterly  installments,  for  water, 
and  such  sum  is  in  excess  of  the 
debt  limit,  it  has  been  held  in- 
valid in  Oregon,  where  no  tax  has 
been  levied  or  specific  fund  set 
apart  to  make  the  payment;  and 
this  is  so  although  the  amount 
proposed  to  be  paid  does  not  ex- 
ceed the  amount  that  may  be 
raised  by  the  tax  levy  for  the  cur- 
rent year.  Salem  Water  Co.  v. 
Salem,  5  Ore.  29. 

24.  People  ex  rel.  v.  May,  9 
Colo.  404,  412,  12  Pac.  838  (hold- 
ing that  "warrant  or  instrument 
of  assignment  must  be  expressly 
made  payable  out  of  the  incom- 
ing revenue  for  the  current 
year);"  Springfield  v.  Edwards, 
84  111.  626,  633  (approved  in 
Hodges  V.  Crowley,  186  111.  305, 
311,  57  N.  E.  889) ;  Law  v.  People, 
87  111.  385,  400. 

To  anticipate  uncollected  taxes, 
"the  warrant  must  be  specifically 
against,  and  to  be  paid  out  of  the 
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•there  must  be  a  tax  actually  levied,  it  is  held  that  an  or- 
der for  a  levy  to  be  made  for  a  number  of  years  in  the 
future  is  not  an  actual  levy  of  a  tax,  since  the  amount 
of  the  levy  cannot  be  ascertained  because  the  value  of 
the  taxable  property  changes;  and  a  tax  "cannot  be  said 
to  be  levied  until  it  has  been  extended  against  assessed 
taxable  property. ' '  "^  Likewise,  the  fact  that  a  munici- 
pality has  a  right  to  levy  a  special  assessment  for  a  cer- 
tain public  improvement  does  not  authorize  it  to  antici- 
pate its  future  general  revenues  for  such  a  purpose.^® 
It  is  immaterial,  however,  that  the  revenue  so  antici- 
pated is  in  fact  diverted  to  other  uses.^'' 

§  2221.  Same — option  to  purchase  as  creation  of  debt. 
A  mere  option  to  purchase  property,  obtained  by  a 
municipality,  does  not  create  any  indebtedness.^*  Thus, 
a  lease  for  a  year,  with  an  option  to  the  city  to  continue 
it  from  year  to  year,  or  to  buy  at  a  fixed  price,  does  not 
incur  a  liability  beyond  the  revenues  of  the  year,  where 
the  rent  for  the  year  does  not  exceed,  when  added  to  the 
other  indebtedness,  the  municipal  revenue  for  the  year.^® 

taxes    levied   for   that   particular  pense."    Brown  v.  Corry,  175  Pa. 

fund."     Fuller  v.  OMcago,  89   111.  St.  528,  533,  34  Atl.  854,  afE'g  17 

282,  294.  Pa.  Co.  Ct  Rep.  490,  4  Pa.  Dist. 

25.    Hodges  v.  Crowley,  186  III.  Rep.  645. 
305,  312,  57  N.  E.  889.     See  also  26.    Windsor  v.  Des  Moines,  110 

Ottumwa  V.   City    Water    Supply  la.  175,  192,  81  N.  W.  476,  80  Am. 

Co.,  119  Fed.  315,  56  C.  C.  A.  219,  St.  Rep.  280. 
59  L.  R.  A.  604.  27.     Cedar    Rapids    v.    Bechtel, 

Cannot   anticipate   future   reve-  110  la.  196,  81  N.  E.  468. 
nues    for   other   than   current   ex-  28.    Burlington    Water    Co.    v. 

penses.     Windsor  v.  Des  Moines,  Woodward,    49    la.    58;    Klamath 

110  la.  175,  81  N.  W.  476,  80  Am.  Falls  v.   Sachs,   35   Ore.   325,  347, 

St.  Rep.  280.  57  Pac.  329,  76  Am.  St.  Rep.  501; 

"The  rule  that  the  making  of  a  Stedman  v.  Berlin,  97  Wis.  505,  73 

contract    pertaining    to    ordinary  N.  W.  57. 

expenses    for    a    term    of    years.  Option   to   refuse  to   make  fur- 
creating  a  liability  which  the  city  their  payments,  see  §  2215  ante. 
has  clearly  the  power  to  meet  an-          29.     Overall      v.      Madisonville, 
nually  from  its  current  revenues,  125  Ky.  684,  31  Ky.  Law  Rep.  278, 
does  not  extend  to  a  contract  per-  102  S.  W.  278. 
tfiining   to    an    extrqorillinary   em- 
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§  2222.  Same — duty  to  repay  moneys  as  indebtedness. 
Debt  limit  provisions  apply  only  to  such  indebtedness 
as  is  created  by  the  voluntary  acts  of  both  the  debtor 
and  creditor,  and  hence  do  not  apply  to  an  indebtedness 
accruing  by  reason  of  the  duty  to  repay  moneys  illegally 
collected.^"  Thus,  the  constitutional  limitation  has  no 
application  to  a  case  where  the  municipality  has  received 
money  for  licenses  which  it  ought  to  refund,  and  the 
fact  that  the  city  is  indebted  to  the  limit  does  not  pre- 
clude it  from  voluntarily  returning  the  license  fees  which 
have  been  paid  in  for  a  license  which  the  licensee  could 
not  use.*^ 

§  2223.  Same — mortgage  or  pledge,  without  personal 
liability,  as  indebtedness. 
The  general  rule  is  that  if  a  municipality  borrows 
money  and  secures  the  loan  by  a  mortgage  or  pledge  of 
its  property  an  indebtedness  is  created  notwithstanding 
the  creditor  has  no  right  to  recover  the  debt  against  the 
municipality  or  its  general  funds,  but  is  confined  to  the 
property  mortgaged  or  pledged.*^  Furthermore,  if  a 
municipality  purchases  property  which  is  subject  to  a 
mortgage,  such  mortgage  is  a  part  of  its  indebtedness 
notwithstanding  it  did  not  assume  the  mortgage  nor 
agree  personally  to  pay  it.** 

30.  Thomas   v.    Burlington,   69  ment    exclusively    to    the    stock 
la.  140,  28  N.  W.  480.  pledged,  and  that  in  no  event  is 

31.  People  V.  McBride,  234  111.  the  city  liable  or  responsible  for 
146,  84  N.  E.  865.  the  return  or   repayment  of   any 

32.  Baltimore  v.  Gill,  31  Md.  part  thereof,  even  though  the 
375,  where  the  city  of  Baltimore  stock  pledged  should  prove  in- 
attempted  to  borrow  money  by  sufficient.  This  provision  was 
hypothecating  certain  stocks  it  doubtless  adopted  for  the  purpose 
owned,  with  the  provision  that  of  avoiding  the  restrictions  im- 
the  shares  of  stock  should  be  posed  by  the  Constitution.  We 
liable  for  the  debt.  In  the  opinion  think  it  altogether  insufficient  for 
the  court  say:  "It  has  been  ar-  that  purpose.  A  debt  is  money 
gued  that  no  debt  has  been  due  upon  a  contract,  without 
created  by  the  ordinance,  because  reference  to  the  question  of  the 
by  the  second  section'  it  is  pro-  remedy  for  its  collection." 
vided  that  the  parties  loaning  the  33.  People  ex  rel.  v.  Chicago  & 
money   shall   look   for   its   repay-  A.  R.  Co.,  253  111.  191,  97  N.  E. 
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Municipal  debt  limits  cannot  be  evaded  by  purchasing 
the  equity  of  redemption  in  property  where  the  full  value 
of  the  property  is  in  excess  of  the  debt  limit.  To  illus- 
trate, in  Massachusetts,  the  city  of  Boston,  at  a  certain 
time,  had  power  to  become  indebted  but  little  over 
twenty-four  thousand  dollars,  and  it  desired  to  purchase 
property  much  in  excess  thereof,  whereupon  it  was  agreed, 
that  the  owners  were  to  mortgage  the  property  for  over 
two  hundred  thousand  dollars,  and  the  city  was  to  ap- 
propriate twenty-four  thousand  dollars  (the  amount  it 
could  become  indebted)  for  the  purchase  of  the  equity 
of  redemption,  but  it  was  held  that  this  scheme  to  evade 
the  situation  was  illegal,  since  the  city  would  either  have 
to  pay  the  mortgage  indebtedness  or  have  the  property 
taken  from  it  by  foreclosure  proceedings.** 

So,  in  Illinois,  a  village  purchased  an  electric  light 
plant,  to  be  encumbered  by  a  mortgage  for  the  amount 
in  excess  of  the  constitutional  limit  of  indebtedness,  and 
it  was  provided  in  the  contract  for  the  purchase  that  the 
village  was  not  to  assume  or  agree  to  pay  the  mortgage 
indebtedness ;  but  it  was  held  that  the  indebtedness  was 
none  the  less  that  of  the  viH^ge  since  the  property  pur- 
chased was  pledged  to  pay  it  and  it  was  beyond  question 
that  it  was  expected  and  intended  that  the  village  should 
pay  thie  mortgage  debt.^®  However,  in  Wisconsin,  it  is  . 
held  that  the  bonds  of  a  water  company,  the  property 

SIO;    Eddy   Valve    Co.    v.    Crown  bllity  to  lose  any  item  of  property 

Point,  166  Ind.  613,  76  N.  E.  536,  or  of  income  owned  or  held  by  it 

3  L.  R.  A.  (N.  S.)  684.  at  the  execution  of  such  instru- 

Buying  an  equity  of  redemption  ment,   is   not   an   evidence   of  in- 

creates   an   Indebtedness    for   the  debtedness,  where  the  debt  is  to 

amount  of  the  debt  attaching  to  be   paid   entirely   from   a   special 

the    property.     Ironwood     Water  fund     created.     Swanson     v.     Ot- 

Works  Co.  V.  Trebilcock,  99  Mich,  tumwa,  118  la.  161,  91  N.  W.  1048, 

454,  58  N.  W.  371.  59  L.  R.  A.  620. 

However,  in  Iowa,  it  is  held  that  34.     Browne     v.     Boston,      179 

a      purchase      money      mortgage,  Mass.  321,  60  N.  E.  934. 

covering  merely  the  property  pur-  35.     Evans   v.   Holman,   244   111. 

chased    and    in    no    manner    in-  596,  91  N.  B.  723. 
volving    the    municipality    in    lia- 
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of  whicli  is  purchased  by  a  municipality,  do  not  become 
a  debt  of  the  municipality,  where  the  legislature  has 
provided  that  the  municipality  shall  not  be  liable  on  the 
bonds,  and  the  only  remedy  to  enforce  the  bonds  is  to 
foreclose  the  mortgage.** 

§  2224.     Same — interest  as  indebtedness. 

Interest  is  not  a  debt,  within  the  meaning  of  debt 
limit  provisions,  until  it  is  earned  and  becomes  due. 
And  in  determining  whether  an  indebtedness  will  be 
created  in  excess  of  the  debt  limit,  unearned  interest 
cannot  be  added  to  the  principal.*''  The  authority 
granted  by  the  constitution  or  statute  to  contract  a  debt 
refers  to  the  amount  of  the  debt  at  the  date  at  which  it  is 
created,  and  has  no  reference  to  the  amounts  of  interest 
which  accrue  thereafter.  On  the  other  hand,  interest 
which  has  become  due  and  payable  is  a  part  of  the  ex- 
isting indebtedness,  in  figuring  the  total  of  municipal 
indebtedness.*^ 

§  2225.     Same — ^judgment  against  municipality  as  an  in- 
debtedness. 

If  a  judgment  is  rendered  against  a  municipality  and 
remains  unpaid,  it  becomes  a  municipal  debt  to  be  added 
to  other  indebtedness  in  estimating  its  total  indebted- 
ness.** On  the  other  hand,  a  judgment  against  a  munici- 
pality is  not  in  itself  the  creation  of  a  debt  but  is  merely 
the  evidence  of  a  preexisting  indebtedness.*"  And  a 
judgment  cannot  be  directly  or  indirectly  attacked  on 
the  ground  that  the  indebtedness  represented  thereby 

36.  Connor  v.  Marshfleld,  128  A.  836,  81  Am.  St.  Rep.  453); 
Wis.  280,  292,  107  N.  W.  639.  Herman  v.  Oconto,  110  Wis.  660, 

37.  Blanchard   v.    Benton,    109      86  N.  W.  681. 

m.  App.  569;   Ashland  v.  Ctilbert-  38.     §  2237,  post. 

son,  103  Ky.  161,  44  S.  W.  441,  19  39.     §  2237,  post. 

Ky.    Law   Rep.    1812;    Carlson    v.  40.     Edmundson  v.  Independent 

Helena,  39  Mont.  82,  102  Pac.  39  School  Dist.,  98  la.  639,  67  N.  W. 

(explaining  State  ex  rel.  v.  Helena,  671,  60  Am.   St.  Rep.  224. 

24  Mont.  521,  63  Pac.  99,  55  U  R.  . 
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was  invalid  as  in  excess  of  the  debt  limit,*^  except,  in  a 
proper  case,  in  a  suit  in  equity,  on  the  ground  of  fraud.*^ 

§  2226.     Same — funding  or  refunding  debts  as  creation 
of  indebtedness. 

In  determining  what  constitutes  an  indebtedness, 
where  a  municipality  has  reached  its  debt  limit,  or  is  so 
near  the  limit  that  the  proposed  act,  if  construed  as  the 
incurring  of  an  indebtedness,  will  exceed  such  limit,  it  is 
held  in  a  long  line  of  decisions  that  a  municipality  does 
not  incur  any  new  indebtedness  by  funding  or  refunding 
existing  indebtedness,**  and  hence  that  funding  or  re- 
funding bonds  are  not  within  the  constitutional  prohibi- 
tion, but  may  be  issued  although  the  municipal  debt 
limit  has  been  already  reached  or  exceeded.** 


41.  Smith  V.  Ormsby,  20  Wash. 
396,  55  Pac.  570,  72  Am.  St.  Rep. 
110;  Lake  County  v.  Piatt,  79  Fed. 
567,  25  C.  C.  A.  87. 

42.  Kane  v.  Independent  School 
Dist,  82  la.  5,  47  N.  W.  1076. 

Where  a  municipal  officer  knew 
that  claims  were  void  because  in 
excess  of  the  debt  limit,  but  he 
permitted  a  judgment  to  be  ob- 
tained by  default  after  service  of 
summons  on  him,  and  gave  no  no- 
tice of  the  suit  to  the  governing 
board  of  the  municipality,  held 
to  show  fraudulent  collusion  so  as 
to  justify  the  exercise  of  equitable 
jurisdiction  to  restrain  the  collec- 
tion of  the  judgment.  Balch  v. 
Beach,  119  Wis.  77,  95  N.  W.  132. 

43.  Veatch  v.  Moscow.  18 
Idaho,  313,  109  Pac.  722. 

44.  California.  Los  Angeles  v. 
Teed,  112  Cal.  319,  44  Pac.  580. 

Indiana.  Powell  v.  Madison, 
107  Ind.  106,  8  N.  E.  31. 

Iowa.  Cedar  Rapids  v.  Bechtel, 
110  la.  196,  81  N.  W.  468;   Heins 


V.  Lincoln,  102  la.  69,  71  N.  W. 
189. 

Kentucky.  Farson,  Leach  &  Co. 
V.  Louisville,  97  Ky.  119,  30  S.  W. 
17,  16  Ky.  L.  Rep.  856  (constitu- 
tional provision). 

Montana.  Palmer  v.  Helena,  19 
Mont.  61,  47  Pac.  209. 

Oregon.  Morris  &  Whitehead 
V.  Taylor,  31  Ore.  62,  49  Pac.  660. 

Pennsylvania.  Hirt  v.  Erie,  200 
Pa.  St.  223,  49  Atl.  796. 

South  Dakota.  Hyde  v.  Ewert, 
16  S.  D.  133,  91  N.  W.  474;  Na- 
tional Life  Ins.  Co.  v.  Mead,  13 
S.  D.  37,  342,  82  N.  W.  78,  83  N.  W. 
335,  48  L.  R.  A.  785.  ? 

United  States.  Maish  v.  Ari- 
zona, 164  U.  S.  599,  17  Sup.  Ct. 
193,  41  L.  Ed.  567;  Fairfield  v. 
Rural  Independent  School  Dist.  of 
Allison,  116  Fed.  838,  54  C.  C.  A. 
342;  Lake  v.  Keene  Five-Cents 
Sav.  Bank,  108  Fed.  505,  47  C.  C. 
A.  464,  110  Fed.  79,  49  C.  C.  A. 
31;  Independent  School  Dist.  v. 
Rew,  111  Fed.  1,  49  C.  C.  A.  198, 
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However,  the  supreme  court  of  the  United  States,  in 
1892,  drew  a  distinction  between  exchanging  new  bonds 
for  the  old  bonds  to  be  refunded,  and  the  issuance  and 
sale  of  bonds  and  the  application  of  the  proceeds  of  the 
sale  to  the  payment  of  the  outstanding  bonded  indebted- 
ness ;  and  Mr.  Justice  Gray,  in  rendering  the  opinion  of 
the  court,  calls  attention  to  the  fact  that  if  the  new  bonds 
are  issued  without  a  cancellation  or  surrender  of  the  old 
ones,  the  aggregate  debt  outstanding,  and  on  which  the 
municipality  is  liable  to  be  sued,  is  at  once  and  neces- 
sarily increased,  and  that  the  increase  will  be  permanent 
unless  the  officers  handling  the  proceeds  of  the  sale  do 
their  duty  and  pay  off  the  old  bond^.  It  was,  therefore, 
held  that  refunding  bonds  sold  by  a  municipality  were 
void  in  the  hands  of  a  purchaser  with  knowledge  that 
they  exceeded  the  debt  limit.*^  This  distinction  has  been 
followed  by  the  courts  of  North  Dakota,*'^  bnt  has  been 
referred  to  as  a  distinction  "more  nice  than  real"  by  a 


55  L.  R.  A.  364;  Huron  v.  Second 
Ward  Sav.  Bank,  86  Fed.  272,  30 
C.  C.  A.  38,  49  L.  R.  A.  534. 

Funding  bonds  are  Issued  con- 
currently with  the  cancellation  of 
warrants  of  the  municipality,  and 
a  municipality  does  not  hy  their 
issue  become  further  indebted, 
provided  the  warrants  themselves 
represent  a  valid  indebtedness. 
No  new  debt  is  incurred  by  a 
mere  change  in  the  form  of  the 
existing  debt.  In  re  Menefee,  22 
Okl.  365,  97  Pac.  1014.  It  has  fre- 
quently been  held  that,  where 
bonds  have  been  issued  for  the 
express  purpose  of  liquidating  an 
outstanding  indebtedness,  that 
such  bonds  neither  created  nor  in- 
erased  the  public  debt,  but  simply 
changed  its  form.  State  ex  rel.  v. 
West,  29  Okl.  503,  118  Pac.  146. 

Bonds  issued  since  the  adoption 
5  McQ.  26 


of  the  constitution,  for  the  pur- 
pose of  refunding  an  indebtedness 
created  prior  to  that  time,  are  not 
to  be  considered  as  a  new  debt  or 
as  an  increase  of  an  old  debt  in 
ascertaining  the  constitutional 
debt  limitation.  Schuldice  v. 
Kttsburg,  234  Pa.  St.  90,  82  Atl. 
1125. 

Municipal  bonds  issued  to  sat- 
isfy a  valid  judgment  against  a 
municipality  do  not  create  a  debt. 
Board  of  Com'rs  of  I>ake  County 
V.  Piatt,  79  Fed.  567,  25  C.  C.  A.  87. 

45.  Doon  V.  Cummins,  142  IT. 
S.  366,  12  Sup.  Ct.  220,  35  L.  Ed. 
1044,  but  Mr.  Justice  Brown  filed 
a  dissenting  opinion  on  this  ques- 
tion which  was  concurred  in  by 
Mr.  Justice  Harlan  and  Mr.  Jus- 
tice Brewer. 

46.  Birkholz  v.  Dinnie,  6  N.  D. 
511,  72  N.  W.  931. 
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later  federal  decision,*'^  and  the  distinction  has  been  dis- 
regarded or  expressly  repudiated  by  other  courts.*® 

§  2227.     Effect  of  money  in  treasury  to  meet  liabilities. 

If  there  is  money  in  the  treasury  sufficient  to  meet  a 
liability,  and  which  can  be  applied  thereto  when  due,  at 
the  time  the  liability  is  created,  no  indebtedness  is  in- 
curred.*® Thus,  outstanding  warrants  do  not  consti; 
tute  an  indebtedness  where  there  is  money  in  the  treas- 
ury to  meet  them.^"  And  where  warrants  are  issued  at  a 
time  when  funds  are  on  hand  to  meet  them,  the  fact  that 
the  debt  limit  had  been  exceeded  at  such  time  does  not 
invalidate  the  warrants,  notwithstanding  such  funds 
were  thereafter  wrongfully  applied  to  other  purposes."^ 

But  indebtedness  is  incurred,  at  least  where  the  ex-  , 
pense  is  other  than  an  ordinary  and  current  one,  where 
the  cash  in  the  treasury  is  sufficient  only  in  part.®^  And 
the  money  must  be  in  the  treasury  ready  to  pay  when 
the  debt  comes  into  existence  and  not  merely  when  it 
becomes  due.^^ 

§  2228.     Liabilities  payable  out  of  special  fund  only. 

If  an  obligation  is  payable  out  of  a  special  fund  only, 
and  the  municipality  is  not  otherwise  liable,  it  is  gen- 

47.  Huron  v.  Second  "Ward  Sav-  Wells,  94  Wis.  285,  298,  68  N.  W. 
Ings   Bank,    86   Fed.   272,    279,    39      964,  59  Am.  St.  j^ep.  886. 

C.  C.  A.  38,  49  L.  R.  A.  534.  If  money  In  the  treasury  is  ap- 

48.  Los  Angeles  v.  Teed,  112  propriated  to  pay  for  a  public  im- 
CaL  319,  327,  44  Pac.  580;  Na-  provement,  no  indebtedness  is 
tional  Life  Ins.  Co.  v.  Jlead,  13  S.  created.     Addyston  Pipe  &  Steel 

D.  37,  50,  82  N.  W.  78,  48  L.  R.  A.      Co.   v.   Corry,   197   Pa.   St.   41,   46 
785.  Atl.  1035,  80  Am.  St.  Rep.  812. 

See  also  Poughkeepsie  v.  Quint-  50.     German    Ins.    Co.    v.    Man- 

ard,  136  N.  Y.  275,  32  N.  E.  764;  ning,  95  Fed.  597. 

Lawrence    County   v.    Jewell,    100  51.     Phillips    v.    Reed,    107    la. 

Fed.  905,  41  C.  C.  A.  109.  331,  76  N.  W.  850,  77  N.  W.  1031. 

49.  Stone  v.  Chicago,  207  111.  52.  City  Water  Supply  Co.  v. 
492,  510,   69  N.  E.  970;   Bra  shear  Ottumwa,  120  Fed.  399. 

V.  MadlFon,  142  Ind.  685,  690,  36  53.,    Laporte   v.   Gamewell   Fire 

N   E.  252,  42  N.  E.  349,  33  L.  R.  Alarm   Tel.   Co.,   146   Ind.  466,   45 

A.  474 :  McAleer  v.  Angell,  19  R.  I.  N.  E.  588,  39  L.  R.  A,  686,  58  Am. 

688,   690,   36   Atl.   688;    Earles   v.  St.  Rep.  359. 
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erally  held  that  there  is  no  indebtedness,"*  subject  to 
certain  exceptions  hereinafter  noticed  in  this  connection. 
While  it  is  true  there  are  many  cases  in  which,  notwith- 
standing the  creation  of  a  special  fund  for  the  payment 
of  the  claim,  the  courts  have  held  contracts  void  as  in 
excess  of  the  debt  limit,  yet  such  holdings  are  largely 
based  upon  the  fact  that,  notwithstanding  such  special 
fund,  the  contracts  have  been  so  framed  as  to  provide 
also  for  general  liability  upon  the  part  of  the  munici- 
pality. And  this  doctrine  that  an  obligation,  payable 
out  of  a  special  fund,  and  not  enforcible  against  a  mu- 
nicipality generally,  is  not  a  municipal  indebtedness, 
within  the  meaning  of  the  constitution-al  limitation,  has 
not  been  confined  to  the  matter  of  special  assessments."^ 

§  2229.     Same — obligations  payable  from  specicil  assess- 
ments. 

If  a  contract  is  made  for  a  local  improvement,  and  the 
cost  of  the  improvement  is  payable  from  special  assess- 
ments upon  the  property  benefited,  and  the  municipality 
cannot  be  held  directly  liable,  such  a  contract  does  not 
create  municipal  indebtedness ;  "*  and  this  is  so  notwith- 

54.  Monroe  County  v.  Harrell,  XJnited  States.  Mankato  v.  Bar- 
147  Ind.  500,  46  N.  E.  124;  La-  ber  Asphalt  Pav.  Oo.,  142  Fed.  329, 
porte  V.  Gamewell  Fire  Alarm  73  C.  C.  A.  439;  Coleman  v.  New 
Tel.  Co.,  146  Ind.  466,  45  N.  B.  Kensington,  140  Fed.  684;  Denny 
588,  35  L.  R.  A.  686,  58  Am.  St.  v.  Spokane,  79  Fed.  719,  25  C.  C. 
Rep.  359;  State  v.  Great  Falls,  19  A.  164. 

Mont.  518,  536,  49  Fac.  15.  Contracts    for    street    improve- 

55.  Swanson  v.  Ottumwa,  118  merits  made  under  the  statute  pro- 
la.  161,  91  N.  W.  1048,  59  L.  R.  A.  viding  therefor,  the  cost  of  which 
620.  is  to  be  assessed  against  the  abut- 

56.  Idaho.  Byrnes  v.  Moscow,  ting  property,  and  payment  there- 
21  Idaho,  398,  121  Pac.  1034.  for    made    by    delivering    to    the 

Iowa.    Ft.  Dodge  Electric  Light  contractor    the    assessment    cer- 

&  Power  Co.  v.  Ft.  Dodge,  115  la.  tlflcates,  with  a  special  provision 

568,  89  N.  W.  7.  specifying  the   manner   in   which 

Missouri.     Re     North     Terrace  probable     deficiencies     shall     be 

Park,  147  Mo.  259,  48  S.  W.  860.  raised,  do  not  create  a  municipal 

Tilorth  Dakota.    Vallelly  v.  Grand  indebtedness.    Corey  v.  Ft.  Dodge, 

Forks,    16    N,    D.    25,    111    N.   W.  133  la.  666,  111  N.  W.  6. 

615.  A  paving  contract    which    pro- 
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standing  warrants  or  bonds  are  issued  by  the  munici- 
pality to  the  contractor  to  pay  for  the  improvement.^' 
However,  it  must  apear  that  the  contractor  has  expressly 
agreed  to  accept  the  fund  raised  by  such  assessment  and 
has  waived  all  right  to  hold  the  municipality  liable  for 
the  cost.^*  And  if  a  municipality  makes  a'  contract  bind- 
ing it  unconditionally  to  pay  for  a  street  improvement, 
an  indebtedness   is   created,  notwithstanding   it   is    in- 


vldes  that  if  the  special  assess- 
ments are  insufficient  to  pay  for 
the  paving,  the  deficiency  shall 
be  paid  out  of  the  general  paving 
fund  of  the  city,  does  not  create 
an  indebtedness,  as  against  the 
objection  that  inasmuch  as  the 
contract  expressly  contemplates  a 
possible  deficiency  the  city  does 
to  that  extent  assume  the  rela- 
tion of  a  debtor,  for  the  reason 
that  the  undertaking  is  not  ac- 
companied by  any  provision  for 
raising  the  necessary  revenue  of 
■which  the  obligation  may  be  con- 
sidered an  allowable  anticipation. 
Corey  v.  Ft.  Dodge,  133  la.  666, 
111  N.  W.  6. 

57.  Quill  V.  Indianapolis,  124 
Ind.  292,  23  N.  E.  788,  7  L.  R.  A. 
681;  Guilfoyle's  Ex'r  v.  Maysfield, 
129  Ky.  532,  112  S.  W.  666. 

In  case  of  contracts  for  the  con- 
struction of  sewers,  street  im- 
provements, and  other  works,  the 
expense  of  which  is  by  special  as- 
sessment laid  upon  certain  specific 
property  or  districts  supposed  to 
receive  special  benefits  from  the 
work  so  performed,  "though  the 
money  may  be  payable  through 
the  general  treasury,  and  though 
the  city  may  have  issued  cer- 
tificates, warrants,  or  bonds  there- 
for, yet,  if  the  contract  be  such 
that  its  nonpayment  will  not  jus- 


tify a  judgment  against  the  city, 
or  the  enforcement  of  a  charge 
against  its  assets,  or  a  resort  to 
general  taxation,  it  does  not 
create  an  indebtedness  of  the 
city."  Swanson  v.  Ottumwa,  118 
la.  161,  91  N.  W.  1048,  59  L.  R.  A. 
620. 

Municipal  bonds  or  certificates 
issued  to  pay  for  a  street  im- 
provement do  not  create  a  debt, 
where  they  show  on  their  face 
that  they  are  payable  out  of  a 
special  fund  to  be  derived  from 
assessments  on  abutting  property. 
Quill  V.  Indianapolis,  124  Ind.  292, 
23  N.  E.  788,  7  L.  R.  A.  681;  Clin- 
ton V.  Walliker,  98  la.  655,  68  N. 
W.  431;  Catlettsburg  v.  Self,  115 
Ky.  669,  74  S.  W.  1064,  25  Ky.  Law 
Rep.  161;  Adams  v.  Ashland,  26 
Ky.  Law  Rep.  184,  80  S.  W.  1105. 

Special  assessment  certificates 
do  not  create  an  indebtedness. 
Tuttle  V.  Polk,  92  la.  433,  60  N. 
W.  733;  Davis  v.  Des  Moines,  71 
la.  500,  32  N.  W.  470;  Kelly  v. 
Minneapolis,  63  Minn.  125,  65  N. 
W.  115,  30  L.  R.  A.  281;  Kansas 
City  V.  Ward,  134  Mo.  :^72,  35  S. 
W.  600;  Baldwin  v.  Oswego,  2 
Keyes  (N.  Y.)  132;  Little  v.  Port- 
land, 26  Ore.  235,  37  Pac.  911. 

58.  Atkinson  v.  Great  Palls,  16 
Mont.  372,  40  Pac.  877. 
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tended  that  the  municipality  shall  be  reimbursed  from 
special  taxes  for  the  improvement.^^ 

Where  the  municipality  makes  an  erroneous  assess- 
ment, its  liability  to  the  contractor  for  damages  result- 
ing from  its  negligence  in  regard  thereto,  does  not  con- 
stitute an  indebtedness,  but  is  enforcible  although  the 
municipality  is  indebted  above  its  debt  limit ;  and  this  is 
so  without  regard  to  whether  the  breach  of  duty  was  a 
tort  in  the  technical  sense  of  the  term.®"  Likewise,  if  a 
municipality  issues  bonds  payable  out  of  special  asses- 
ments,  and  thereafter  the  assessments  are  declared  ille- 
gal, because  of  error  in  passing  the  ordinances,  the  mu- 
nicipality is  liable  on  the  bonds  although  its  debt  limit 
had  been  exceeded  at  the  time  of  their  issuance.®^ 

§  2230.     Same — liability  payable  solely  from  income  of 
property. 

A  municipality  does  not  create  an  indebtedness  by  ob- 
taining property  to  be  paid  for  wholly  out  of  the  in- 
come of  the  property.^2  Thus,  bonds  issued  to  pay  for 
water  works  or  a  light  plant  which  provide  that  they 
shall  be  paid  solely  from  the  income  of  such  works  or 
plant  do  not  constitute  an  indebtedness.®^ 

59.     Allen  v.  Davenport,  107  la.  Claire   v.   Eau   Claire  Water   Co., 

SO,  77  N.  W.  532;  Burlington  Sav.  137  Wis.  517,  541,  119  N.  W.  555. 

Bank    v.    Clinton,    111    Fed.    439,  60.     Ft.  Dodge  Electric  Light  & 

443.  P.  Co.  V.  Ft.  Dodge,  115  Iowa,  568, 

If  the  municipality  is  liable  for  579,  89  N.  W.  7. 

the  payment  of  local  improvement  61.     Gable   v.   Altoona,   200   Pa. 

bonds,     an    indebtedness     is     in-  15,    49    Atl.    367,    following  Addy- 

curred.    Austin  v.  Seattle,  2  Wash,  ston  Pipe  &  S.  Co.  v.  Corry,  197 

667,   27   Pac.   557;    Fowler   v.    Su-  Pa.   ,41,   46  Atl.   1035,   80   Am.   St. 

perior,  85  Wis.  411,  424,  54  N.  W.  Rep.  812;   where  assessment  was 

800.                              '  invalid    in    so    far    as    assessed 

Improvement  bonds  issued  by  a  against  nonabutting   property, 

city  to   pay   for  a  local   improve-  62.    Evans   v.   Holman,   244   111. 

bent,  although  payable  from  the  596,  91  N.  E.  723. 

special     asaeFSTients     when     col-  63.     East   Moline   v.    Pope,    224 

leered,  are  an  indebtedness.    Fow-  111.    386,   79   N.   B.    587;    Brocken- 

ler  V.  Superior,  85  Wis.  411,   424,  brough  v.  Board  of  Water  Com'rs, 

54  N.  W.  800,  distinguished  In  Eau  134  N.  C.  1,  46  S.  E.  28;   Dean  v. 


4726  Municipal  CoRPOliATiONS.  §2231 

On  the  other  hand,  water  bonds,  although  payable 
solely  from  the  receipts  of  the  water  works,  if  secured 
by  a  mortgage  on  the  water  system,  constitute  an  in- 
debtedness."* So  if  all  that  is  proposed  to  be  done. to 
obtain  funds  to  enable  a  municipality  to  own  and  operate 
a  street  railway  is  to  issue  street  railway  certificates 
payable  solely  out  of  revenues  of  the  street  railway 
property  for  the  acquisition  of  which  they  are  issued, 
there  is  no  indebtedness,  but  if  the  certificates,  as  se- 
cured by  a  mortgage,  are  a  security  on  valuable  property 
of  the  city  not  derived  from  the  issuance  and  sale  of 
the  secured  certificates,  such  certificates  constitute  an 
indebtedness."^ 

§  2231.     Same — fund  created  by  levy  of  tax. 

Where  municipalities  have  been  indebted  in  excess 
of  their  debt  limit,  or  very  close  to  the  boundary  line, 
attempts  to  evade  the  debt  limit  provision  by  providing 
for  a  special  levy  of  taxes  or  a  levy  for.  a  period  of  years 
to  pay  the  liability  sought  to  be  created  have  generally 
been  unsuccessful.""    Thus,  it  has  been  held  in  Iowa  that 

Walla    Walla,    48    Wash.    75,    92  to  be  paid  out  of  a  special  fund 

Fac.  895;   Faulkner  v.  S'eattle,  19  created   by   the   receipts   derived 
Wash.  320,  53  Pac.  365.             ^      >  from   such   works   does    not   con- 

An  agreement  by  a  municipality  stitute  an  indebtedness.    Winston 

to  pay  a  certain  sum  in  twenty-  v.  Spokane,  12  Wash.  524,  41  Pac. 

four     equal     semi-annual     install-  888. 

ments  to  be  secured  by  "revenues  64.     Stone   v.    Chicago,    207   111. 

arising  from  water  service  to  pri-  492,  69  N.  E.  970;  Joliet  v.  Alex- 

vate  consumers",  does  not  create  ander,  194  HI.  457,  62  N.  El.  861. 

an  Indebtedness.     State  ex  rel.  v.  65.  Lobdell'  v.   Chicago,   227  111. 

Neosho,  203  Mo.  40,  101  S.  W.  99,  218,  81  N.  E.  354. 

In    which    case,    however,    a    dis-  64.     Hagan    v.     Commissioner's 

senting     opinion     was     filed     by  Court   of  Limestone   County,   160 

Judge   Woodson   which   was   con-  Ala.  544,  49  So.  417,  37  L.  R.  A. 

curred  in  by  Judge  Fox.  (N.   S.)    1027;    Logansort  v.   Jor- 

Mere   pledge   of  water   receipts  dan,   171  Ind.   121,   85   N.  E.   959, 

as  a  special  fund  by  a  municipal-  37  L.  R.  A.  (N.  S.)  1036. 

ity,  does  not  create  an  indebted-  In    Indiana,   debt  limits   cannot 

ness.    Griffin  v.  Tacoma,  49  Wash.  be    evaded    by    the    issuance    of 

524',  95  Pac.  1107.  bonds  payable  out  of  a  fund  to  be 

A  loan  to  complete  water  works  raised  by  special  taxes  levied  tor 
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a  municipality  cannot  anticipate  its  future  general  rev- 
enues, by  agreeing  to  levy  a  tax  for  a  series  of  years, 
for  the  purpose  of  erecting  a  light  plant;  a  distinction 
being  drawn  betw^een  such  a  contract  and  one  for  a  cur- 
rent expense.^''  On  the  other  hand,  it  is  held  in  a  later 
case  in  the  same  state  that  where  a  statute  provides  a 
fixed  plan  of  taxation  to  create  a  special  sinking  fund 
to  construct  water  works  and  also  provides  for  mortgag- 
ing the  waterworks  to  secure  any  bonds  or  contracts  to 
be  paid  from  the  special  fund,  and  it  is  provided  that  the 
creditors  shall  be  restricted  in  obtaining  payment 
through  the  taxes  so  levied  and  the  revenue  arising  from 
the  waterworks,  there  is  no  indebtedness  created,  within 
the  constitutional  provision ;  **  but  the  federal  court, 
in  construing  such  Iowa  statute,  refused  to  follow  the 
decision  of  the  state  court  and  held  exactly  the  con- 
trary.^' 


that  purpose,  where  not  for  spe- 
cial benefits  nor  payable  out  ot 
the  rentals  or  income  ot  property 
owned  by  the  municipality.  Voss 
V.  Waterloo  V^^ater  Co.,  163  Ind. 
69,  71  N.  E.  208,  66  L.  R.  A.  95, 
106  Am.  St.  Rep.  201. 

Bonds  payable  In  the  future  by 
general  taxation  are  an  Indebted- 
ness. People  ex  rel.  v.  Chicago  & 
A.  R.  Co.,  253  111.  191,  97  N.  E. 
310. 

67.  Windsor  v.  ETes  Moines,  110 
Iowa,  175,  192,  81  N.  W.   476,   80. 
Am.  St.  Rep.  280. 

68.  "It  must  be  borne  in  mind 
that  the  limit  provided  by  the  con- 
stitution is  upon  the  power  to 
contract  indebtedness,  land  not 
upon  the  power  of  taxation.  It 
will  doubtless  be  conceded  that 
it  would  be  competent  for  the  leg- 
islature to  authorize  a  city  to  levy 
in  a  single  year  a  special  tax  suf- 
ficiently large  to  construct  a  suit- 
able system  of  waterworks.    Sup- 


pose, then,  that  under  such  a 
statute  the  city  levies  the  neces- 
sary tax,  and  proceeds  at  once  to 
let  the  contract  In  anticipation  of 
the  revenue  thus  provided.  Can 
it  be  urged,  in  the  light  of  the 
authorities,  that  this  contract 
creates  a  municipal  debt?  We 
think  not.  Nor  can  we  conceive 
that  the  fact  of  the  tax  being  ex- 
tended over  a  period  of  years,  in- 
stead of  being  all  levied  in  a 
single  year,  affects  the  applica- 
tion of  the  principle.  The  plan 
of  taxation  is  fixed  and  definite, 
and  its  levy  and  collection  from 
year  to  year  is  subject  to  no  dis- 
cretion, and  is  as  certain  in  every 
legal  sense  as  if  levied  in  a  single 
installment."  Swanson  v.  Ottum- 
wa,  118  Iowa,  161,  91  N.  W.  1048, 
59  L.  R.  A.  620. 

69.  Ottumwa  v.  City  Water 
Supply  Co.,  119  Fed.  315,  56  C.  C. 
A.  219,  59  L.  R.  A.  604. 
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In  Illinois,  it  is  well  settled  that  a  municipal  obliga- 
tioli  in  escess  of  the  constitutional  limitation  is  prohibi- 
ted, although  not  directly  payable  out  of  the  general  mu- 
municipal  funds,  but  instead  payable  out  of  a  special 
fund  to  be  raised  by  general  taxation ;  ""^  and  the 
issuing  of  obligations  payable* out  of  a  particular  fund 
creates  an  indebtedness  if  the  fund  is  an  existing  es- 
tablished income  belonging  to  the  municipality.'^^  And 
it  is  said  that  it  makes  no  difference,  in  determining 
whether  there  is  an  indebtedness,  that  it  is  payable  out 
of  a  special. fund,  since  all  bonds  issued  by  municipali- 
ties are  in  effect  payable  out  of  a  special  fund.''^  Thus, 
an  ordinance  for  the  levy  of  a  tax  of  one  percent  for  a 
certain  number  of  years  to  pay  water  bonds  to  be  is- 
sued, creates  a  debt  so  as  to  be  invalid  where  the  munic- 
pality  is  already  indebted  beyond  the  constitutional 
limit,  notwithstanding  the  bonds  were  to  be  payable 
solely  out  of  the  special  tax  levy,  and  the  net  revenue  of 
the  waterworks.''^  So  where  the  extension  of  existing 
waterworks  was  to  be  paid  for  by  certificates  which  were 
payable  out  of  the  water  fund  created  from  the  proceeds 
of  the  water  rates  and  also  from  special  taxes  to  be 
levied  annually  fjor  such  purpose,  an  indebtedness  was 
created  which  was  invalid  where  at  the  time  the  city  had 
exceeded  its  constitutional  debt  limit.''* 

70.    East   Moline  v.   Pope,   224  Ipallty.     Spripgfleld   v.   Edwards, 

111.  386,  79  N.  E.  587.  84  111.  625,  and  see  §  2220,  ante. 

In   Illinois,  this  rule  as  to  pay-  71.    Joliet  v.  Alexander,  194  111. 

ment  out  of  a  particular  fund  can  457,  62  N.  B.  861. 

bo    applied    only   In    case    a    tax  72.    People  ex  rel.  v.   Chicago 

appropriated  has  at  the  time  been  &  A.  R.  Co.,  253'  111.  191,  97  N.  B. 

actually    levied,    and    where    the  310. 

legal    effect   of   the    contract   be-  73.     Bast   Moline   v.    Pope,    224 

tween   the   municipality   and    the  HI.  386,  79  N.  E.  587,  Wilkin,  J., 

indiyidual,   made  at  the  time  of  dissenting. 

the  appropriation,  and  the  appro-  74.     Schnell  v.  Rock  Island,  232 

priation   and   issuing  and   accept-  111.  89,  83  N.  B.  462. 

ing  of  a  warrant  or  order  on  the  "Courts  of  the  highest  standing 

treasury  for  its  payment  operates  in  other  states  have  regarded  the 

to  prevent  any  liability  to  accrue  word  'debt'-  as  a  term  of  variable 

on  the  contract  against  the  munic-  and   flexible   meaning,   and   have 


§2232 


When  Indebtedness  Abises. 


4729 


§  2232.     Time  when  indebtedness  arises. 

A  contract  to  pay  money  ordinarily  creates  a  debt  as 
of  the  time  the  contract  is  entered  into.'^^  So,  statutory 
provisions  that  municipalities  shall  not  become  indebted 
.to  an  amount  exceeding  the  income  and  revenue  pro- 
vided for  the  current  year  are  generally  held  to  be  con- 
strued with  reference  to  the  time  of  contracting  the  in- 
debtedness and  not  with  reference  to  the  time  when 
power  may  have  been  given  to  an  officer  to  contract  an 
indebtedness  at  a  future  time,  which  authority  might  or 


been  able  to  construe  it  as  mean- 
ing something  different  from  the 
common  understanding.  They 
have  been  unable  to  see  any  line 
of  demarkation  between  the  ap- 
propriation, by  a  municipality,  of 
taxes  which  have  been  already 
levied  and  are  legally  certain  to 
reach  the  treasury,  where  the  ap- 
propriation operates  only  to  as- 
sign the  fund  without  creating 
any  obligation  on  the  part  of  the 
municipality,  and  a  contract  by 
which  a  municipality  obligates  It- 
self to  make  levies  in  the  future 
and  appropriate  the  same  to  a 
designated  object."  Schnell  v. 
Rock  Island,  232  111.  89,  83  N.  E. 
462. 

75.  Contract  to  pay  a  certain 
sum  on  the  completion  of  certain 
work  creates  a  debt  against  the 
municipality  for  the  amount  from 
the  time  the  contract  was  ex- 
ecuted. Culbertson  v.  Pulton,  127 
111.  30,  18  N.  E.  781. 

A  debt  cannot  be  contracted  In 
excess  of  the  debt  limit  if,  at 
the  time  of  the  making  of  the  con- 
tract and  the  delivery  of  the 
goods  or  the  furnishing  of  the 
services,  the  debt  limit  was  ex- 
ceeded, notwithstanding  sufficient 


funds  are  available  to  make  pay- 
ment at  the  time  fixed  for  pay- 
ment. La  Porte  v.  Gamewell  Fire 
Alarm  Tel.  Co.,  146  Ind.  466,  45 
N.  E.  588,  35  L.  R.  A.  686,  58  Am. 
St.  Rep.  359;  South  Bend  v.  Rey- 
nolds, 155  Ind.  70,  57  N.  R  706, 
49  L.  R.  A.  795. 

"Where  a  city,  through  its  may- 
or and  city  council,  enters  into  a 
contract  with  an  accountant  for 
the  auditing  of  the  city's  books 
and  the  installation  of  a  new 
auditing  system  at  a  stipulated 
price  per  diem.  Including  hotel 
fare  and  traveling  expenses,  the 
work  to  begin  at  once  and  con- 
tinue until  completed,  where 
there  Is  no  provision  in  the  con- 
tiact  as  to  when  or  how  the  serv- 
ices are  to  be  paid  for,  such  con- 
tract should  be  construed  as  an 
entirety,  the  rate  per  diem  being 
a  mere  means  of  estimating  the 
entire  debt;  and  the  Indebtedness 
Incurred  thereunder  is  a  present 
Indebtedness,  chargeable  against 
the  city's  funds  for  the  year  In 
which  the  contract  is  made."  Of- 
ficial syllabus  in  Hawkins  &  Sells 
V.  Oklahoma  City  (Okla.  1912), 
126  Pac.  204'. 
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miglit  not  be  exercised.''*  But  in  case  of  contracts  call- 
ing for  payments  in  monthly  or  annual  installments, 
such  as  contracts  for  water,  light,  etc.,  where  the  furnish- 
ing of  the  supply  is  a  condition  to  the  creation  of  lia- 
bility, it  is  generally  held  that  no  debt  is  incurred  until 
the  time  when  the  installment  becomes  due  and  pay- 
able,^'' although  it  is  otherwise  where  the  contract  is  to 


76.  Audit  Company  of  New 
York  V.  Louisville,  185  Fed.  349, 
354,  107  C.  C.  A.  467,  construing 
Kentucky  constitution  and  dis- 
tinguishing Kentucky  decisions 
relating  to  contractual  obligations 
presently  incurred  but  the  matur- 
ity of  which  is  postponed. 

77.  Indiana.  Voss  v.  Water- 
loo Water  Co.,  163  Ind.  69,  84,  "N. 
B.  208,  66  L.  R.  A.  95,  106  Am.  St. 
Re'p.  201;  Laporte  v.  Gamewell 
Fire  Alarm  Tel.  Co.,  146  Ind.  466, 
4E  N.  E.  588,  35  L.  R.  A.  686,  58 
Am.   St.  Rep.   359. 

Louisiana.  New  Orleans  Gas- 
light Co.  V.  New  Orleans,  42  La. 
Ann.  188,  7  So.  559. 

Pennsylvania.  Wade  y.  Oak- 
mont,  165 -Pa.  St.  479,  30  Atl.  959. 

Texas.  Tyler  v.  L.  L.  Jester  & 
Co.,  97  Tex.  344,   78   S.  W.  1058. 

Wisconsin.  Connor  v.  Marsh- 
field,  128  Wis.  280,  107  N.'  W.  639. 

United  States.  Mercantile 
Trust  &  Deposit  Co.  v.  Columbus, 
161  Fed.  135,  141;  Columbia  Ave. 
Sav.  Fund,  Safe  Deposit,  Title  & 
Trust  Co.  V.  Dawson,  130  Fed. 
152. 

§  2233,  post. 

If  the  contract  Is  for  monthly 
payments  on  certain  conditions, 
no  present  indebtedness  is  cre- 
ated, but  the  Indebtedness  accrues 
at  the  termination  of  each  month, 
jf  the  conditions  have  l)e?n  cgnj- 


plied  with.  Kelhl  v.  South  Bend, 
76  Fed.  921,  22  C.  C.  A.  618,  36 
L.  R.  A.  228. 

Mr.  Justice  Brown  says:  "There 
is  a  considerable  conflict  of  au- 
thority respecting  the  proper  con- 
struction of  such  limitations  in 
municipal  charters.  There  can 
be  no  doubt  that  if  the  city  pro- 
poses to  purchase  outright,  or 
establish  a  system  of  waterworks 
of  its  own,  the  section  would  ap- 
ply, though  bonds  were  issued 
therefor,  made  payable  in  the  fu- 
ture (citing  authorities).  There 
are  also  a  number  of  respectable 
authorities  to  the  effect  thajt  the 
limitation  covers  a  case  where 
the  city  agrees  to  pay  a  certain 
sum  per  annum,  if  the  aggregate 
amount  payable  under  such  agree- 
ment exceeds  the  amount  limited 
by  the  charter.  •  *  *  But  we  think 
that  the  weight  of  authority,  as 
well  as  of  reason,  favors  the  more 
liberal  construction  that  a  munic- 
ipal corporation  may  contract  for 
a  supply  of  water  or  gas,  or  a  like 
necessary,  and  may  stipulate  for 
the  payment  of  an  annual  rental 
for  the  gas  or  water  furnished 
each  year,  notwithstanding  that 
the  aggregate  of  its  rentals  dur- 
ing the  life  of  the  contract  may 
exceed  the  amount  of  the  indebt- 
edness limited  by  the  charter. 
There   is    a    distinction    between 
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erect  water  or  light  plants  or  for  a  public  improvement, 
where  an  absolute  debt  is  created  at  once,  although  it  is 


a  debt  and  a  contract  for  a  /m- 
ture  indcMedness  to  be  incurred, 
provided  the  contracting  party 
perform  the  agreement  out  of 
■which  the  debt  may  arise.  There 
is  also  a  distinction  between  the 
latter  case  and  one  where  an  ab- 
solute debt  is  created  ot  once,  as 
by  the  issue  of  railway  bonds,  or 
for  the  erection  of  a  public  im- 
provement, though  such  debt 
be  payable  in  the  future  by  in- 
stallments. In  the  one  case,  the 
indebtedness  is  not  created  until 
the  consideration  has  been  fur- 
nished; in  the  other,  the  debt  is 
created  at  once,  the  time  of  pay- 
ment being  only  postponed.  In 
the  case  under  consideration  the 
annual  rental  did  not  become  an 
indebtedness,  within  the  meaning 
of  the  charter,  until  the  water 
appropriate  to  that  year  had  been 
furnished.  If  the  company  had 
failed  to  furnish  it,  the  rental 
would  not  have  been  payable  at 
all;  and,  while  the  original  con- 
tract provided  for  the  creation  of 
an  indebtedness,  it  was  only  upon 
condition  that  the  company  per- 
formed its  own  obligation.  »  *  ♦ 
A  different  construction  might  be 
disastrous  to  the  interests  of  the 
city,  since,  It  is  obviously  de- 
barred from  purchasing  or  estab- 
lishing a  plant  of  its  own  exceed- 
ing in  value  the  limited  amount, 
and  is  forced  to  contract  with 
some  company,  which  is  willing 
to  incur  the  large  expense  neces- 
sary in  erecting  water  works  upon 
the  faith  of  the  city  paying  its 
annual    rentals     (citing    authori- 


ties)." Walla  Walla  v.  Walla 
Walla  Water  Co.,  172  U.  S.  1,  19 
Sup.  Ct.  77,  43  L.  Ed.  341. 

Rule  applied  to  fire  alarm  and 
police  telegraph  system.  Doland 
V.  Clark,  143  Cal.  176,  76  Pac. 
958. 

In  other  JuPlsdictions,  however, 
it  is  held  that  there  is  no  such  a 
distinction  between  a  debt  and  a 
contract  for  the  future  indebted- 
ness to  be  Incurrett,  provided  the 
contracting  party  perrorm  the 
agreement  out  of  which  the  debt 
may  arise,  as  that  a  municipality 
may  make  a  contract  of  the  lat- 
ter character,  when  it  is  expressly 
prohibited  from  creating  a  debt 
because  the  debt  limit  has  been 
exceeded.  Dawson  v.  Dawson 
Waterworks  Co.,  106  Ga.  696,  32 
S.  E.  907;  Davenport  v.  Klein- 
schmidt,  6  Mont.  502,  538,  13  Pac. 
249  (contract  for  water  at  annual 
rent  creates  present  indebted- 
ness). Contract  to  furnish  water 
to  a  city  creates  an  indebtedness, 
where  no  means  for  payment  Is 
provided.  Murphy  v.  East  Port- 
land, 42  Fed.  308. 

In  Illinois,  the  contrary  rule 
prevails  as  to  installments  for 
water,  light,  removal  of  garbage, 
etc.  Chicago  v.  McDonald,  176 
111.  404,  52  N.  B.  982,  in  effect 
overruling  obiter  in  East  St.  Louis 
V.  East  St.  Louis  Gaslight  &  Coke 
Co.,  98  111.  415,  38  Am.  Rep.  97, 
and  followed  in  Chicago  v.  Gal- 
pin,  183  111.  399,  55  N.  E.  731; 
Pontiac  Water,  L.  &  P.  Co.  v. 
PonUac,  149  111.  App.  57,  63. 
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payable  in  the  future  by  installments.''*  However,  after 
a  municipality  has  reached  its  debt  limit,  it  cannot  con- 
tract for  street  lamps  or  the  removal  of  garbage  or  the 
like,  to  be  paid  for  by  monthly  or  annual  payments.''® 
A  contract  for  future  services  to  be  paid  for  as  ren- 
dered does  not,  it  is  generally  held,  incur  a  present  in- 
debtedness.*" In  Indiana,  it  is  held  that  the  indebted- 
ness incurred  by  a  city  for  a  local  improvement,  such  as 
the  construction  of  a  sewer,  arises  when  the  improve- 
ment is  completed  and  accepted  by  the  city,  and  is  not 
postponed  until  the  final  assessment  of  special  benefits, 
arising  therefrom,  is  made,  and  the  amount  which  the 
city  will  be  required  to  pay  ascertained  or  determined.** 


78.  Levy  v.  McClellan,  196  N. 
Y.  178,  89  N.  B.  569,  and  see  pre- 
ceding note. 

Municipalities  cannot  become 
indebted  absolutely  or  conting- 
ently beyond  the  constitutional 
limitation,  for  present  delivery  of 
property,  or  for  services  per- 
formed or  to  be  performed,  as  in 
the  building  of  water  works  or 
any  other  kind  of  municipal  im- 
provements, even  though  the 
time  of  payment  is  postponed  to 
future  dates,  no  matter  what  may 
be  the, form  of  the  contract.  Al- 
lison V.  Chester,  69  W.  Va.  533,  72 
S.  E.  472. 

A  distinction  is  to  be  drawn  be- 
tween a  contract  for  the  ordinary 
expenses  of  the  municipality,  such 
as  a  contract  for  the  furnishing  of 
light  or  water,  and  a  contract  for 
the  construction  of  a  plant  for 
such  purpose,  since  in  the  former 
case  an  indebtedness  is  Incurred 
only  when  the  light  or  water  is 
furnished  and  the  compensation 
earned,  while  in  the  latter  case 
the  indebtedness  to  the  entire 
amount   accrues   at  the  time   the 


contract  is  entered  into.  Windsor 
V.  Des  Moines,  110  Iowa,  175,  81 
N  W.  476,  80  Am.  St.  Rep.  280. 
Liability  on  contracts  for  public 
improvements,  where  payable 
from  bonds  issued  for  a  term  of 
years  pursuant  to  authority  given 
therefor  prior  to  the  execution  of 
the  contract,  is  an  existing  in- 
debtedness, although  payable 
from  future  taxation.  Levy  v. 
KcClellan,  196  N.  Y.  178,  89  N.  E. 
569. 

79.  State  v.  Helena,  24  Mont. 
521,  536,  63  Pac.  99,  55  L.  R.  A. 
336,  81  Am.  St.  Rep._  453;  Brock- 
way  V.  Roseburg,  46  Ore.  77,  83, 
79  Pac.  335;  Duncan  v.  Charles- 
ton, 60  S.  C.  532,  555,  39  S.  E. 
265;  Spilman  v.  Parkersburg,  35 
W.  Va.  605,  619,  14  S.  E.  279. 

80.  Buck  V.  Eureka,  124  Cal. 
61,  56  Pac.  612;  Ludlngton  Water 
Supply  Co.  V.  Ludington,  119 
Mich.  480,  78  N.  W.  558. 

81.  Logansport  v.  Jordan,  171 
Ind.  121,  85  N.  E.  959,  37  L.  R.  A. 
(N.  S.)  1036,  in  which  iiase  it  is 
said:  "It  is  not  material  when  the 
the  city's  share  of  the  indebted 
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In  so  far  as  bonds  are  concerned,  a  vote  in  favor  of 
their  issuance  does  not  create  indebtedness,  but  tlie  debt 
is  not  incurred  until  their  issuance  and  sale.*^  It  fol- 
lows that  an  election  as  to  incurring  indebtedness  by 
the  issuance  of  bonds  is  not  invalid  merely  because  at 
the  time  of  the  election  the  debt  limit  has  been  exceeded, 
where  the  debt  limit  is  not  exceeded  at  the  time  of  the 
issuance  and  sale  of  the  bonds.** 

§  2233.  Contracts  for  payments  for  a  term  of  years. 
There  is  a  conflict  between  the  courts  of  the  several 
states  as  to  whether  a  contract  for  water,  lights  or  other 
similar  expense,  to  be  supplied  for  a  term  of  years  and 
to  be  paid  for  at  fixed  periods,  creates  an  indebtedness 
for  the  aggregate    sum    of    the    payments,    or    merely 


ness  which  arises  out  of  the  con- 
Btruction  of  a  sewer,  becomes 
due  and  payable,  to  the  contractor. 
The  real  question  is,  at  what  time 
did  the  debt  accrue,  or  come  into 
existence?" 

82.  Crogster  v.  Bayfield  County, 
99  "Wis.  1,  74  N.  W.  635,  77  N.  W. 
167;  State  v.  Tomahawk,  96  Wis. 
73,  71  N.  W.  86;  Thompson-Hous- 
ton Electric  Co.  v.  Newton,  42 
Fed.   723. 

An  ordinance  authorizing  the 
Issue  of  bonds  to  construct  a 
sewer  does  not  create  an  indebt-' 
edness  as  of  that  time,  since  the 
bonds  may  never  be  Issued  or 
only  a  portion  of  them  may  be 
Issued,  but  the  indebtedness 
arises  when  the  bonds  are  actu- 
ally issued.  Redding  v.  Esplen 
Borough,  207  Pa.  St.  248,  56  Atl. 
431. 

"The  question,  then,  is  whether 
or  not  the  indebtedness  is  created 
at  the  time  of  the  election  or  at 
the  time  of  the  issuance  and  sale 
of  the  bonds.     Clearly  the   eleC' 


tion  is  only  one  of  the  steps 
necessary  to  be  taken  in  order 
to  legally  create  the  indebted- 
ness, and  the  indebtedness  Itself 
is  not  created  until  the  bonds 
are  sold.  No  good  would  result 
in  holding  that  the  election  is 
void  because  at  the  time  it  was 
held  the  city  could  not  under  the 
constitution  have  issued  the 
bonds  which  the  voters  author- 
ized. Every  substantial  good  in- 
tended to  be  effectuated  by  the 
constitution  will  be  subserved  by 
holding  that  the  right  to  issue 
the  bonds  is  to  be  determined  by 
the  condition  of  the  indebtedness 
of  the  municipality  at  the  time 
the  bonds  are  sold."  Frost  v. 
Central  City,  134  Ky.  434,  12d  S. 
W.  367. 

Date  of  regstration  of  bond  not 
time  when  indebtedness  incurred. 
Prickett  V.  Marceline,  65  Fed. 
469. 

83.  Frost  V.  Central  City,  134 
Ky.  434,  120  S.  W.  367. 
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creates  an  indebtedness  for  the  amount  due  in  tlie  cur- 
rent year.  There  is  some ,  confusion  resulting  from  a 
failure  to  distinguish  clearly  between  decisions  which 
hold  that  a  contract  for  a  supply  of  water,  light,  or  the 
like,  or  for  services,  to  be  rendered  for  a  considerable 
length  of  time  and  to  be  paid  for  at  stated  periods  after 
the  supply  is  furnished  or  the  services  rendered,  does 
or  does  not  create  an  indebtedness  as  of  the  time  when 
the  contract  is  made  as*  distinguished  from  the 
time  when  the  first  payment  is  to  be  made,**  and  de- 
cisions which  hold  that  the  indebtedness  created  by  the 
contract  does  or  does  not  include  all  of  the  installments. 
In  a  few  jurisdictions,  it  is  held  that  an  indebtedness  is 
at  once  created  for  the  aggregate  sum  of  all  the  pay- 
ments.*^ However,  it  is  held  in  most  jurisdictions  that 
such  contracts  do  not  create  an  indebtedness  for  the  en- 
tire term,  and  that  if  each  annual  payment  is  within  the 
debt  limit  it  is  immaterial  that  the  aggregate  amount 
that  will  become  due  for  the  entire  period  greatly  ex- 
ceeds the  limit  of  indebtedness ;  **  and  this  seems  to  be 

84.  §  2232,  ante.  Fire  Alarm  Tel.  Co.,  146  Ind.  466, 

85.  Evans  v.  Holman,  244  HI.  45  N.  E.  588,  35  L..  R.  A.  686,  58 
596,  91  N.  B.  723;  Beard  t.  Hop-  Am.  St.  Rep.  359;  Foland  v. 
kinsville,  95  Ky.  239,  24  S.  W.  Frankton,  142  Ind.  546,  41  N.  E. 
872,  23  L.  R.^A.  402,  44  Am.  St.  1031  (following  Crowder  v.  Sul- 
Rep.  222.  See  also  Coulaon  v.  Uvan,  128  Ind.  486,  28  N.  B.  94,  13 
Portland,  Fed.  Caa.  No.  3,275.  L.  R.  A.  647);  Valparaiso  v.  Gard- 

Early      Illinois      Cases     contra,  ner,  97  Ind.  1,   49  Am.  Rep.  416. 

East  St.  Louis  v.  East  St.-  Louis  Michigan.      Ludington      Water 

Gasllglit  &  Coke  Co.,  98  111.  415,  38  Supply  Co.  v.  Ludington,  119  Mich. 

Am.  Rep.  97;  Carlyle  Water,  Light  480,   491,   78   N.  W.   558;    Monroe 

&  Power   Co.  v.   Carlyle,   31    111.  Water    Co.   v.    Heath,    115    Mich. 

App.  325.  277,  73  N.  W.  234.    But  see  Niles 

86.  California.  Hlggins  v.  San  Waterworks  v.  Niles,  59  Mich. 
Diego,  118   Cal.-  524,   45  Pac.  824,  311,  26  N.  W.  525. 

50  Pac.  670  (following  McBean  v.  Missouri.     Webb     City     &     C. 

Fresno,  112  Cal.  159,  44'  Pac.  358,  Waterworks    Co.    v.    Carterville, 

31  L.  R.  A.  794),  53  Am.  St.  Rep.  153  Mo.  128,  54  S.  W.  557;  Lamar 

191.  >  Water    &   Electric   Light    Co.    v. 

ColoracDo.     Denver  v.   Hubbard,  Lamar,  128  Mo.  188,  26  S.  W.  1025, 

17  Colo.  App.  346,  68  Pac.  993.  31   S.   W.   756,   32   L.   R.   A.   157; 

Indiana.     Laporte  v.  Gamewell  Saleno  v.   Neosho,   127   Mo.    627, 
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the  better  rule.  To  employ  other  language,  a  munici- 
pality may  contract  for  a  supply  of  water  or  light  or 
the  like  necessary  for  its  needs  and  stipulate  for  the 
payment  of  an  annual  rental,  as  the  water  or  light  or 
the  like  is  furnished,  notwithstanding  the  aggregate  of 
such  payments,  during  the  life  of  the  contract,  may  ex- 
ceed the  amount  limited  by  the  constitution,  statute  or 
charter.*'' 


30  S.  W.  190,  27  L.  R.  A.  769,  4S 
Am.  St.  Rep.  653. 

New  Mexico.  Raton  Water- 
works Co.  V.  Raton,  9  N.  M.  70,  49 
Pac.  898,  rev'd  on  other  grounds 
In  174  U.  S.  360,  19  Sup.  Ct.  719, 
43  L.  Ed.  1005. 

Oklahoma.  Territory  v.  Okla- 
homa, 2  Okla.  158,  37  Pac.   1094, 

Pennsylvania.  Wade  v.  Oak- 
mont,  165  Pa,  St.  479,  488,  30  Atl 
959. 

West  Virginia.  Allison  v.  Ches- 
ter, 69  W.  Va.  533,  72  S.  E.  472, 

Wisconsin.  Steadman  v.  Berlin, 
97  Wis.  505,  73  N.  W.  57. 

United  States.  Walla  Walla  v 
Walla  WaUa  Water  Co.,  172  U.  S, 
1,  19  Sup.  Ct.  77,  43  L.  Ed.  341, 
arg  60  Fed.  957;  Ft.  Madison 
V.  Ft  Madison  Water  Co.,  114 
Fed.  292,  52  C.  C.  A.  204,  aff'g 
110  Fed.  901;  Fidelity  Trust  & 
Guaranty  Co.  v.  Fowler  Water 
Co.,  113  Fed.  560;  Anoka  Water 
Works,  Electric  Light  &  Power 
Co.  V.  Anoka,  109  Fed.  580. 

To  same  effect,  Toomey  v. 
Bridgeport,  79  Conn.  229,  64  Atl. 
215. 

Sum  of  all  Installments  not  a 
debt.  "In  disposing  of  this  case 
it  seems  only  necessary  to  say 
that  we  are  disposed  to  follow  the 
great  weight  of  judicial  authority, 
including  the  decisions  of  the  su- 


preme court  of  the  United  States, 
and  many  other  state  and  fed- 
eral cases,  and,  as  we  think,  the 
better  supported  by  reason,  in 
holding  that  where  the  contract 
or  ordinance,  as  in  the  case  at 
bar,  is  one  intended  to  provide 
for  the  furnishing  of  a  municipal- 
ity with  water  to  be  used  for  pub- 
lic purposes,  the  payment  there- 
for to  be  made  from  year  to 
year,  such  contract  should  not 
be  construed  or  treated  as  the 
creation  of  an  indebtedness  with- 
in the  inhibition  of  our  constitu- 
tion, except  as  to  the  amount  ac- 
tually fallen  due,  but  as  a  mode 
or  means  of  providing  for  the 
necessary  current  expenses  of  the 
municipal  government.  True  the 
revenues  of  succeeding  years,  to 
a  certain  extent,  become  bound 
for  the  future  performance  of  the 
contract,  and  beyond  the  discre- 
tion of  the  municipality  to  alter 
or  abrogate;  but  a  supply  of 
water  is  an  absolute  necessity, 
indispensible  to  the  very  exist- 
ence of  the  people,  and  without 
such  authority  to  so  contract,  a 
municipality  would  be  entirely 
helpless."  Allison  v.  Chester,  69 
W.  Va.  533,  72  S.  E.  472. 

87.  Joseph  V.  Joseph  Water 
Works  Co.,  57  Ore.  586,  111  Pac, 
864,  112  Pac.  1083. 
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If  the  contract  is  for  the  erection  of  water  or  light 
plants,  or  for  any  other  improvement,  and  the  time  of 
payment  is  postponed  to  a  later  date,  and  no  special 
levy  for  the  purpose  of  erecting  such  works  is  author- 
ized, the  rule  seems  to  be  well  settled  that  the  sums  to 
become  due  in  the  future  must  all  be  taken  into  account 
in  estimating  the  amount  of  the  existing  indebtedness 
of  the  municipality.*® 

§  2234.     Evading  debt  limit  provisions. 

"Arguments  of  convenience,  of  policy,  or  of  present 
necessity,  should  not  be  allowed,  by  loose  construction, 
to  weaken  the  force  or /limit  the  extent"  of  debt  limit 
provisions.*^  Attempts  to  evade  these  debt  limit  pro- 
visions by  indirect  methods,  such  as  taking  a  lease  in- 
stead of  purchasing,^"  or  purchasing  an  equity  of  re- 
demption without  assuming  the  mortgage,®^  or  the  for- 
mation of  a  holding  or  "dummy"  corporation,®^  have 


88.  Windsor  v.  Des  Moines,  110 
Iowa,  175,  81  N.  W.  476,  80  Am. 
St.  Rep.  280./ 

In  New  York,  in  case  of  con- 
tract for  public  improvement,  the 
cost  of  which  is  to  be  defrayed  by 
the  issue  of  city  bonds,  the  whole 
estimated  sum  to  be  paid  under 
the  contract  is  to  be  considered  a 
city  indebtedness  upon  the  execu- 
tion of  the  contract,  rather  than 
from  time  to  time  when  the 
amounts  may  be  actually  due 
thereon  for  work  already  per- 
formed. "It  is  conceded  that  none 
of  these  contracts,  involving  ex- 
penditures for  upwards  of  fifty- 
four  million  dollars,  was  payable 
from  current  revenues  or  annual 
tax  collections.  They  were  made 
for  permanent  public  Improve- 
ments, pursuant  to  section  149  of 
the  charter,  under  certification  by 
the  comptroller  as  to  the  fund  ap- 
plicable thereto.    They  arecharge- 


able  to,  and  are  payable  from, 
bonds  issued  for  a  term  of  years. 
Such  bonds  are  to  be  paid  from 
future  taxation,  and  their  issue 
had  been  authorized  by  the  mu- 
nicipal authorities  prior  to  the 
execution  of  the  contracts.  Why 
should  these  contracts  not  be  re- 
garded as  constituting  an  indebt- 
edness of  the  city?  The  law  pre- 
sumes that  the  parties  to  a  con- 
tract will  perform  their  agree- 
ments." Levy  V.  McClellan,  196 
N.  Y.  178,  89  N.  E.  569. 

89.  Hebard  v.  Ashland,  55  Wis. 
145,  12  N.  W.  437. 

90.  §  2235,  post. 

91.  §  2223,  ante. 

92.  Voss  V.  Waterloo  Water 
Co.,  163  Ind.  69,  71  N.  E.  208,  66 
L.  R.  A.  95,  106  Am.  St.  Rep. 
201,  2  Am.  &  Eng.  Ann.  Cas.  978; 
Reynolds  v.  Waterville,  92  Me. 
292,  42  Atl,  553. 
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invariably  been  unsuccessful.  So,  the  municipal  indebt- 
edness cannot  be  increased  in  excess  of  the  debt  limit  by 
antedating  bonds  so  as  to  realize  more  than  they  were 
worth  on  the  date  of  sale  and  thereby  include  accrued 
interest.** 

§  2235.  Same — evading  debt  limits  by  taking  lease  in« 
stead  of  purchasing. 
Municipalities  desiring  to  purchase  property,  but  in- 
debted to  such  an  extent  as  to  make  it  impossible,  have 
often  resorted  to  a  lease  to  evade  the  debt  limit  provi- 
sion, so  that  the  annual  payments  would  be  within  the 
debt  limit,  and  such  annual  payments  would  be  the  only 
indebtedness  created;  but  such  evasions,  where  in  fact 
a  purchase,  have  invariably  been  held  a  violation  of  the 
debt  limit  provisions  and  therefore  invalid.®*  Thus,  a 
contract  which  is  in  fact  a  purchase  of  ,an  electric  light 
plant,  although  in  the  form  of  a  lease  with  an  option  to 
purchase,  constitutes  an  indebtedness  for  the  entire  sum 
from  the  date  of  its  execution.®^ 

§  2236.     Assessed  value  of  projierty  as  basis  of  calcula- 
tion. 

Most  of  the  constitutional  and  statutory  provisions 
make  the  assessed  value  of  the  taxable  property  of  the 
municipality  the  basis  for  ascertaining  the  amount  of 
indebtedness  which  may  be  incurred,  by  limiting  the  in- 
debtedness to  a  certain  per  cent  of  such  assessed 
value.*®     However,  a  newly  incorporated  municipality 

93.  Owensboro  Waterworks  Co.  plant  in  consideration  of  hydrant 
V.  Owensboro,  29  Ky.  Law  Rep  rentals.  Hall  v.  Cedar  Eapids, 
1118,  96  S.  W.  867.  115  Iowa,  199,  88  N.  "W.  448. 

§   2224,  ante,  and   §   2237,  post.  95.     Baltimore   &   O.    S.   W.   R. 

94.  Reynolds  v.  Waterville,  92  Co.  v.  People,  200  111.  541,  552, 
Me.   292,   42  Atl.   553;      Earles  v.      66  N.  B.  148. 

Wells,  94  Wis.  285,  68  N.  W.  964,  96.    §  2205,  ante,  and  see  South- 

59  Am.  St.  Rep.  886;     Spilman  v.  worth   t.    Glasgow,    232    Mo.    108, 

Parkersburg,  35  W.  Va.  605,  14  S.  128,  132  S.  W.  1168. 

B.  279.  Assessed  value  of  property.    In 

Debt  limit  provisions  cannot  be  determining  the  value  of  the  taxa- 

evaded  by  acquiring  a  water  works  ble   property,   In  proportion   to    a 
6  McQ.  27 
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has  the  power  to  incur  necessary  indebtedness  before 
the  value  of  its  taxable  property  is  ascertained.*"^ 

In  determining  the  value  of  the  property  some  diflB- 
culty  is  experienced  and  the  question  is  to  be  solved  by 
the  terms  of  the  particular  constitutional  or  statutory 
provision,  and  the  mode  and  time  of  assessing  property 
in  the  particular  municipality.  The  standard  is  gen 
erally  the  assessed  value  of  the  property  for  taxation, 
ra,ther  than  the  actual  value,  where  the  two  are  differ- 
ent ;  ®*  but  where  the  constitution  or  statute  uses  the 
term  "actual  value,"  such  value  governs  rather  than 
the  taxable  value.'*    The  valuation  is  usually  based  on 


certain  indebtedness  for  a  munici- 
pal subway,  the  court  cannot  con- 
sider the  increase  in  the  value  of 
the  property  which  will  result 
from  the  construction  of  the  road. 
Re  Board  of  Rapid  Transit  Rail- 
road Com'rs,  39  N.  Y.  S.  750,  5 
App.  Div.  290. 

Personal  securities,  taxed  by  the 
state  as  '  money  at  interest" 
should  not  be  included  in  the  as- 
sessed value  of  the  property 
within  a  city,  in  fixing  the  basis 
for  determining  the  amount  of  in- 
debtedness that  may  be  incurred 
where  the  tax  is  collected  by  the 
state,  and  paid  into  the  state 
treasury,  notwithstanding  the  city 
or  county  receives  as  a  gratuity 
from  the  state  a  latge  proportion 
of  the  tax  on  personal  securities 
held  by  residents  of  the  city  and 
as  such  subject  to  taxation.  And 
in  such  a  case  personal  securities 
cannot  be  considered  as  property 
taxable  for  "city"  purposes.  Elliot 
V.  Philadelphia,  229  Pa.  St.  215, 
225,  78  Atl.  107. 

Effect  of  refunding  taxes.  The 
amount  of  taxable  property  is  not 
reduced  by  the  refunding  of  large 


parts  of  the  taxes  paid  by  a  cer- 
tain class  of  persons.  Darling- 
ton V.  Atlantic  Trust  Co.,  68  Fed. 
849,  16  C.  C.  A.  28,  25  U.  S.  App. 
354. 

Valuation  conclusive.  The  val- 
uation fixed  by  the  assessment  la 
conclusive.  Appeal  of  Brown,  111 
Pa.  St.  72,  2  Atl.  77. 

Certificate  of  county  clerk  is 
admissible  to  prove  assessed  value 
of  taxable  property.  EJast  St. 
Louis  Gaslight  &  Poke  Co.  v.  East 
St.  Louis,  45  111.  App.  591. 

97.  Hall  Lithographing  Co.  v. 
Roger  Mills  County,  8  Okla.  378, 
387,  58  Pac.  620  (overruling  Guth- 
rie V.  New  Vienna  Bank,  4'  Okla. 
194,  38  Pac.  4);  Childs  v.  Ana- 
cortes,  5  Wash.  452,  32  Pac.  217. 

§  2210,  ante. 

98.  Chicago  v.  Fishburn,  189 
111.  367,  59  N.  E.  791. 

99.  O.  B.  Nash  Co.  v.  Council 
Bluffs,  174  Fed.  182,  1«6,  follow- 
ing Halsey  v.  Belle  Plalne,  128 
Iowa,  467,  104  N.  W.  494. 

Contra,  construing  Iowa  consti- 
tution and  statutes.  City  Water 
Supply  Co.  V.  Ottumwa,  120  Fed. 
309. 
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the  real  or  assessed  value  of  personal  as  well  as  real 
property/  but  in  some  jurisdictions  the  assessed  value 
of  real  estate  is  the  basis.^ 

The  assessment  which  governs  is  ordinarily  the  one 
next  preceding  the  incurring  of  the  debt,^  provided  it 
has  been  equalized  by  the  board  of  review.*  Generally 
the  city's  own  valuation  rather  than  that  made  by  the 
board,^  or  by  the  county  °  is  the  test ;  but  in  some  juris- 
dictions the  computation  must  be  based  on  the  assess- 


1.  Nalle  V.  Austin  (Tex.  Civ. 
App.),  42  S.  W.  780. 

Mercantile  personalty.  In  de- 
termining the  assessed  valuation 
of  the  taxable  property  of  a  city, 
ic  Is  held  in  Missouri  that  the  as- 
sessment of  mercantile  personalty 
provided  for  by  statute  is  prop- 
erly Included  In  the  assessed  val- 
uation. Bauch  V.  Cabool,  165  Mb. 
App.  486,  148  S.  W.  1003,  distin- 
guishing State  ex  rel.  v.  Railroad, 
116  Mo.  15,  22  S.  W.  611;  and 
Thornburg  v.  School  District,  175 
Jto.  12,  75  S.  W.  81,  as  decided 
under  different  statutes  which  had 
been  repealed. 

2.  Special  franchises  are  real 
estate,  it  has  been  held  in  New 
York,  within  the  constitutional 
provision  limiting  the  municipal 
indebtedness  to  a  certain  percent 
of  the  assessed  valuation  of  the 
"real  estate"  of  the  city  subject 
to  taxation.  Levy  v.  McClellan, 
196  N.  Y.  178,  89  N.  E.  569;  Krons- 
bein  v.  Rochester,  78  N.  Y.  S.  813, 
76  App.  Div.  494. 

3.  Germania  Sav.  Bank  v.  Dar- 
lington, 50  S.  C.  337,  27  S.  E. 
846. 

Where  debt  ratified  by  voters 
after  it  was  incurred,  the  assess- 
ment  immediately  preceding  the 


Incurring  of  the  indebtedness, 
lather  than  that  preceding  the 
vote,  governs.  West  v.  Chehalls, 
12  MTash.  369,  41  Pac.  171,  50  Am. 
St.  Rep.  896. 

Pennsylvania.  What  constitutes 
"the  last  preceding  assessed  val- 
uation," In  Pennsylvania,  see  El- 
liot V.  Philadelphia,  229  Pa.  St. 
215,  78  Atl.  107. 

4.  Culbertson  v.  Fulton,  127 
111.  30,  18  N.  E.  781;  Elliott  v.  Phil- 
adelphia, 229  Pa.  St.  215,  78  Atl. 
107;  State  v.  Tomahawk,  96  Wis. 
73,  71  N.  W.  86;  Prickett  v.  Mar- 
celine,  65  Fed.  469,  15  C.  C.  A. 
700,  construing  Mississippi  con- 
stitution. 

In  Oklahoma,  the  assessment  is 
not  a  basis  until  the  returns  of 
the  state  board  of  equalization. 
Guthrie  v.  New  Vienna  Bank,  4 
Okla.  194,  38  Pac.  4. 

Counties.  Rule  applies  to  coun- 
ties. Lake  County  v.  Standley, 
24  Colo.  1,  14,  49  Pac.  23. 

5.  Reynolds  v.  Waterville,  92 
Me.  292,  42  AU.  553.  See  Du  Toit 
V.  Belvlew,  94  Minn.  128,  102  N. 
W.  216. 

6.  Bruce  V.  Pittsburg,  166  Pa. 
St.  152,  30  Atl.  831;  Du  Pont  v. 
Pittsburg,  69  Fed.  13. 
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ment  for  state  and  county  purposes  only.''  Tlie  assessed 
value  of  property  subject  to  tax  for  state  or  county  pur- 
poses is  included  as  well  as  that  subject  to  taxation  for 
city  purposes,  where  the  per  cent  on  the  value  of  the 
taxable  property  ^thin  the  city  is  "to  be  ascertained 
by  the  last  state  and  county  tax  lists."  ^ 

§  2237.     Computation  of  amount  of  indebtedness  actually 
outstanding. 

The  question  may  arise,  where  a  iflnunieipality  is  in- 
debted to  a  large  amount,  whether  such  indebtedness  ex- 
ceeds the  debt  limit  or  is  so  near  the  limit  as  to  preclude 
the  municipality  from  incurring  a  further  proposed  in- 
debtedness.®    In  such  a  case,  it  becomes  necessary  to 


7.  Todd  V.  Laurens,  48  S.  C. 
S95,  26  S.  S.  682. 

8.  Windsor  v.  Des  Moines,  110 
lo-wa,  175,  81  N.  W.  476,  80  Am. 
St.  Rep.  280. 

9.  "Indebtedness  Is  a  state  of 
being  In  debt,  and  a  debt  Is  de- 
fined to  be  'that  which  one  per- 
son is  bound  to  pay  to  another,' 
or  an  'obligation.'  It  is  that  which 
Is  due  by  express  agreement,  and 
its  definition  is  not  affected  by  the 
manner  or  condition  upon  which 
it  is  to  be  paid.  The  constitu- 
tional provision  is  a  limitation 
upon  the  power  of  the  city  to  be- 
come indebted;  that  is  to  say,  to 
contract  an^  indebtedness  which 
shall  exceed  an  amount  fixed  with 
reference  to  its  taxable  real  es- 
tate; and,  if  the  question  whether 
liaHlities  upon  contract  obliga- 
tions are  to  be  included  in  as- 
certaining the  present  indebted- 
ness Is  a  debatable  one,  then  it 
should  be  resolved  in  favor  of  the 
view  which  effectuates  ^he  pur- 
pose  of  the   provision  in   all   its  > 


integrity."    Levy  v.  McClellan,  196 
N.  Y.  178,  89  N.  K  569. 

Liability  for  property  taken. 
'  In  determining  municipal  indebt- . 
edness,  the  liability  of  the  munic- 
ipality to  owners  of  private  prop- 
erty tafcen  for  public  use,  must 
be  included.  Levy  v.  McClellan, 
196  N.  Y.  178,  89  N.  E.  569. 

A  possible  deficiency  In  an  ap- 
propriation by  a  city .  for  school 
purposes  cannot  be  considered  as 
a  debt  of  the  city,  where  the 
school  authorities  maJie  no  claim 
for  an  alleged  deficiency  and  in 
fact  have  no  claim  therefor.  El- 
liot V.  Philadelphia,  229  Pa.  St. 
215,  78  Atl.  107. 

State  and  county  taxes  levied 
on  property  within  the  city  are  no 
part  of  its  indebtedness.  State 
V.  Tomahawk,  96  Wis.  73,  71  N. 
W.  86. 

If  nothing  Is  due  on  a  contract 
for  a  supply  for  several  months 
or  for  several  years,  at  a  certain 
sum  per  month  or  per  year,  at  the 
time  of  the  contracting  of  other 
indebtedness,   such   liability,   can- 
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first  add  together  all  the  existing  indebtedness  and  then 
subtract  any  proper  offsets;  and  the  one  claiming  that 
a  proposed  debt  is  in  excess  of  the  debt  limit  has  the  bur- 
den of  showing  it,^"  since  this  will  not  be  presumed." 

In  calculating  the  total  indebtedness  it  should  be  kept 
in  niind  that  a  liability  may,  in  some  cases,  be  an  in- 
debtedness to  be  added  to  the  other  items  although  it 
might  not  be  viewed  as  an  "indebtedness"  if  the  ques- 
tion was  whether  it  could  be  incurred  after  the  debt 
limit  had  been  reached.  Thus,  an  unpaid  judgment  for 
a  tort  must  be  added  to  the  indebtedness  of  the  munici- 
pality,^^ although  if  the  question  was  whether  such  a 
judgment  could  be  rendered  after  the  debt  limit  was  ex- 
ceeded, the  answer  would  have  to  be  in  the  affirmative 
on  the  theory  that  it  was  not  an  indebtedness.^^ 

Curent  expenses  payable  from  the  current  revenues 
are  not  to  be  included  as  a  part  of  the  existing  indebted- 
ness,** nor  are  evidences  of  indebtedness  to  be  paid  from 
taxes  which  will  be  levied  for  the  current  year.*'  So 
invalid  and  void  obligations  of  the  municipality  are  not 
to  be  included.  Thus,  void  bonds  are  not  an  indebted- 
ness," and  this  includes  bonds  issued  at  a  time  when  the 

not  be  Included  as  an  indebted-  the  provision  fixing  a  debt  limit 

ness  of  the  municipality.    Herman  are  not  to  be  considered.     Tiffin 

V.  Oconto,  110  Wis.  660,  86  N.  W.  v.  Griffith,  74  Ohio  St.  219,  77  N. 

681.  E.  1075. 

Salary  of   Health   Officer  Is  an  10.    Winchester    v.    Winchester 

indebtedness.     Norton  v.  East  St.  Waterworks  Co.,  149  Ky.  177,  148 

Louis,  36  m.  App.  171.  S.  W.  1;  Camden  Clay  Co.  v.  New 

indebtedness     for     scHooI    pur-  Martinsville,  67  W.  Va.  525,  68  S. 

poses   is   included.     Richmond   v.  E.  118. 

Powell,   101   Ky.   7,   27    S.  W.  ^  1.  11.    Gosnell   v.    Louisville,    104 

In    Pennsylvania^    indebtedness  Ky.  201,  46  S.  W.  722,  20  Ky.  Law 

existing  prior  to  the  adoption  of  Rep.  519. 

the  constitution  should  not  be  in-  12.    Chicago  v.   McDonald,   176 

eluded  In  determining  the  indebt-  111.  404,  418,  52  N.  E.  982. 

edness  of  a  municipality.     Schul-  13.    §  2217,  ante. 

dice  V.  Pittsburg,  234  Pa.  St.  90,  14.    §  2219,  anto. 

82    Atl.    1125,    reviewing    earlier  15.     §  2220,  ante. 

cases    In    Pennsylvania    on    this  16.    Ashuelot     Nat.     Bank     v. 

question.  Lyon,  81  Fed.  127,  aff'd  in  87  Fed. 

In  Ohio,  debts  assumed  prior  to  137,  30  O.  C.  A.  582. 
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indebtedness  of  the  municipality  exceeds  the  debt  limit, 
notwithstanding  they  were  afterwards  paid  and  their 
validity  not  questioned."  And  state  indebtedness  is  not 
to  be  included  as  a  part  of  the  municipal  debt.'*  Like- 
wise, unliquidated  and  disputed  claims  pendiijg  against 
a  municipality  should  not  be*  included  as  a  part  of  its 
indebtedness,  where  liability  upon  them  is  denied.'®  So, 
probable  future  indebtedness  cannot  be  added  in  de- 
termining the  total  present  indebtedness  of  a  municipal- 
ity.^o 

On  the  other  hand,  in  estimating  a  city's  liabilities  as 
compared  with  its  cash  and  income,  it  is  proper  to  con- 
sider, in  addition,  those  known  and  fixed  liabilities,  such 
as  official  salaries  and  the  Hke,  since  the  government 
must  be  maintained.^'  So  a  debt  paid  with  money  di- 
verted from  a  fund  raised  for  another  and  express  pur- 
pose must  be  included.^^  And  in  determining  the  amount 
of  indebtedness  which  has  already  been  incurred,  inter- 
est up  to  date  which  is  past  due  and  payable  must  be 
added.*' 

Offsets.  As  to  what  are  proper  offsets,  reference 
should  first  be  made  to  the  constitutional  or  statutory 
provisions  to  see  if  there  are  any  express  provisions  in 
regard  thereto.  In  some  states,  by  statute,  it  is  pro- 
vided that  the  indebtedness  shall  include  all  manner  of 

17.  German  Ins.  Co.  v.  Man-  nlclpality  to  guarantee  the  return 
nlng,  95  Fed.  597.  of  money  paid  for  void  delinquent 

18.  Lancaster  School  Dist.  v.  tax  certificates  is  not  invalid  al- 
Rohinspn-Humphrey  Co.,  64  S.  C.  though  it  may  possibly  increase 
545,  42  S.  E.  99S.  the   indebtedness   of   the   munici- 

19.  Levy  v.  McClellan,  196  N.  pality  beyond  the  debt  limit. 
Y.  178,  89  N.  E.  569.  State  v.  Whittlesey,  17  Wash.  447,, 

20.  Re  New  York  CTty,  72  N.  Y.  456,  50  Pac.  119. 

S.  378.  21.     Overall  v.  Madisonville,  125 

Debts  "proposed"  to-be  Incurred  Ky.  684,  31  Ky.  Law  Rep.  278,  102 

are    not    counted.      Peck-William-  S.  W.  278. 

pon  Heating  &  Ventilating  Co.  v.  22.    Rice  v.  Milwaukee,  100  Wis. 

Board  of  Education,  6  Okla,  279,  516,  76  N.  W.  341. 

2S3,  50  Pac.  236.  23.     Epping   v.     Columbus,    117 

A  statute  which  requires  a  mu-  Ga,  263,  43  S.  E.  803. 
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debt,  floating  as  well  as  funded,  and  that  the  net  amount 
ttereof  "shall  be  ascertained  by  deducting  from  the 
gross  amount  thereof,  moneys  in  the  treasury,  all  out- 
standing solvent  debts,  and  all  revenue  applicable  within 
one  year  to  the  payment  of  the  same."^*  Independent 
of  any  such  statutory  or  constitutional  proyisions,  it  is 
held  ^^  that,  in  determining  the  amount  of  municipal  in- 
debtedness, there  cannot  be  deducted  from  the  amount 
due  from  the  municipality  on  a  contract  the  damages  for 
failure  to  complete  the  work  within  the  time  specified,^® 
since  indebtedness  means  what  a  municipality  owes 
without  regard  to  demands  which  it  holds  against 
others.^'^ 

Whether  cash  in  the  treasure/  may  be  deducted  from 
the  aggregate  indebtedness  in  determining  the  amount 
in  which  the  municipality  is  indebted,  is  the  subject  of 
more  or  less  conflicting  decisions.  The  general  rule  is 
that  such  cash  is  an  offset!^*  .  In  Illinois,  however,  it  is 
held  that  cash  in  the  city  treasury  and  uncollected  taxes 
should  not  be  deducted.^*  In  Wisconsin,  money  in  the 
general  fund  of  a  city  is  an  off-set  against  its  indebted- 

24.  Elliot   V.   Philadelphia,   229      Co.,  137  Wis.  517,  119  N.  W.  555. 
Pa.  ^t.  215,  78  Atl.  107.  26.    Herman     v.     Oconto,     110 

25.  Special    assessment   certifi-      Wis.  660,  86  N.  W.  681. 

cates  as  offsets.    Where  a  munici-  27.    Jordan  v.  Andrus,  27  Mont 

pality  has  its  choice  of  paying  for  22,  69  Pac.  118. 

public  improvements  itself  or  let-  28.     Johnson  v.  Pawnee  County, 

ting   contracts   whereby   the   con-  7   Okla.   686,   692,   56   S.   W.   701; 

tractors  take  their  pay  In  special  Graham  v.  Spokane,  19  Wash.  447, 

assessment  certificates,    and    the  53  Pac.  714. 

city    adopts    the    former    method  Contra.     Waxahachie  v.  Brown, 

and  pays  for  the  work  out  of  the  67  Tex.  519,  4  S.  W.  207. 

general     fund     and     then     levies  The  amount  of    cash    on    hand 

definite     amounts     upon     specific  and  available  assets  and  resources 

parcels  of  property,  issues  certifi-  readily      convertible     into      cash 

cates   therefor,    and    holds    such  should    be    subtracted    from    the 

certificates   in  process   of  eollec-  outstanding   indebtedness.     Crog- 

tion    by    an    assessment   tax,    the  ster  v.   Bayfield   County,   99  Wis. 

certificates    constitute    an    off-set  1,  74  N.  W.  635,  77  N.  W.  167. 

against      existing      indebtedness.  29.    Chicago  v.   McDonald,   176 

Eau   Claire  v.  Eau  Claire  Water  111.  404,  52  N.  B.  982. 
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ness,  where  the  city  may  use  such  fund  momentarily  to 
pay  off  any  item  of  indebtedness.^"  In  New  York,  mu- 
nicipal funds  on  hand  and  set  apart  to  meet  some  spe- 
cific indebtedness  should  be  deducted  but  funds  on  hand 
not  so  set  apart  should  not  be  deducted,*^  and  this  rule 
has  been  approved  in  South  Dakota.^^ 

In  computing  cash  assets,  unpaid  delinquent  taxes  are 
deducted,  in  Washington,^*  until  the  lien  of  the  tax  has 
been  merged  in  a  sale  of  the  property.**  In  Iowa,  it 
was  held  that  uncollected  taxes  and  special  assessment 
offsets  before  the  annual  sax  sale,*'  but  in  a  later  case 
this  rule  seems  to  be  either  overruled  or  else  limited  to 
offsets  against  current  as  distinguished  from  perma- 
nent indebtedness.*® 

Money  to  he  derived  from  licenses  during  the  year 
should  not  be  counted  as  assets,*''  nor  should  taxes  which 
have  been  apportioned  by  the  state  but  which  cannot  be 
enforced  against  the  property  liable  until  a  future 
date.*®  So  taxes  voted  or  levied  are  not  an  asset  until 
placed  on  the  tax  roll  and  that  is  placed  in  the  hands  of 
the  proper  authority  for  collection.** 

In>  some  jurisdictions,  under  the  wording  of  particu- 
lar constitutional  'provisions,  debts  duly  authorized  hy 
a  vote  of  the  people  are  to  be  deducted  from  the  total 
indebtedness.*" 

30.     Eau    Claire   v.   Eau    Claire  Graham  v.  Spokane,  19  Wash.  447, 

Water^  Co.,   137  Wis.   517,   119   N.  53  Pac.  714. 

W.  555.  34.     State  ex  rel.  v.  Hopkins,  14 

Borrowed  money  which  has  not  Wash.  59,  64,  44  Pac.  134. 

been     expended     should     not    he  35.     French    v.    Burlington,    42 

counted  as  an  asset.    Herman  v.  Iowa,  614. 

Oconto,   110   Wis.   660,   86   N.   W.  36.    Council   Bluffs   v.    Stewart, 

681.  51  Iowa,  385,  396. 

SI.     Kronsbeln  V.  Rochester,  78  37.     Rice     v.     Milwaukee,     100 

N.  Y.  S.  813,  76  App.  Div.  494.  ^'^-  "S.  76  N.  W.  341. 

38.     Herman     v.     Oconto,     110 

32.  Williamson   v.   Aldrich,    21  -^jg    ggg    ge  n    W    681 

S.  D.  13,  108  N.  W.  1063.  39     ^^^^^   ^[  Beach,' 119   Wis. 

33.  Taxes  assessed  tor  the  cur-      77,  95  N.  W.  132. 

rent  year,  and  unpaid  taxes  of  40.  Keller  v.  Scranton,  202  Pa. 
prior   years   are  to  be  deducted.      St.  586,  52  Atl.  26, 
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§  2238.     Same — sinking  funds. 

City  stocks  or  bonds  held  as  a  sinking  fund  are  not 
debts,  within  the  meaning  of  debt  limit  provisions,  since 
the  object  of  every  sinking  fund  is  to  diminish  the  dfebt 
whose  existence  warranted  its  foundation,  and  the 
amount  required  to  pay  off  the  city  debt,  if  it  all  came 
presently  to  maturity,  would  be  a  sum  equal  to  its  bonds 
or  stock  not  including  that  held  by  the  sinking  fund.*,^ 
And  a  sinking  fund  is  a  proper  offset  as  against  existing 
bonds  in  payment  of  which  it  is  pledged.*^  So  city  loan 


In  Washington,  where  the  con- 
stitution prohibits  indebtedness  in 
excess  of  a  certain  amount  with- 
out the  consent  of  a  certain  per- 
cent of  the  voters,  indebtedness 
incurred  with  such  consent, is  not 
a  part  of  the  indebtedness  includ- 
ed within  the  fixed  limit.  State 
V  Blake,  26  Wash.  237,  66  Pac. 
396;  Hazeltine  v.  Blake,  26  Wash. 
231,  66  Pac.  394;  Graham  v. 
Spokane,  19  Wasih.  447,  53  Pac. 
714. 

41.  Bank  for  Savings  v.  Grace, 
102  N.  Y.  813,  318,  325,  326,  7  N. 
E.  162,  168,  followed  in  Levy  v. 
McClellan,  196  N.  T.  178,  89  N.  E. 
569. 

City  stock  in  the  hands  of  com- 
missioners of  a  sinking  fund  for 
the  redemption  of  the  stock  is  not 
a  part  of  the  municipal  indebted- 
ness, although  purchased  by  the 
commissioners  as  an  investment 
and  not  cancelled.  Bank  for  Sav- 
ings V.  Grace,  102  N.  Y.  313,  7  N. 
B.  162. 

42.  Stone  v.  Chicago,  207  111. 
492,  69  N.  B.  970;  Kelly  v.  Min- 
neapolis, 63  Minn.  125,  65  N.  W. 
115,  30  L.  R.  A.  281;  Schuldice  v. 
Pittsburg,  234  Pa.  St.  90,  82  Atl. 


1125;  Bau  Claire  v.  Eau  Claire 
Water  Co.,  137  Wis.  517,  119  N. 
W.  555. 

Money  In  the  sinking  fund  which 
can  be  applied  only  to  the  pay- 
ment of  bonded  indebtedness, 
which  has  not  yet  matured,  must 
be  deducted  from  the  indebtedness 
of  the  city  in  determining  whether 
the  debt  limit  has  been  exceeded. 
Williamson  v.  Aldrich,  21  S.  D. 
13,  108  N.  W.  1063. 

"Whether  water  bonds  Issued 
by  the  city  of  New  York,  since 
the  new  constitution,  and  held  in 
the  sinking  fund,  are  an  off-set 
to  the  general  indebtedness  of  the 
city  depends  entirely  upon  the 
particular  sinking  fund  in  which 
such  bonds  are  held,  and  not  on 
the  character  of  the  bonds;  and  if 
they  or  other  bonds  are  held  in 
special  sinking  fund  created  by 
section  208  of  the  charter,  or  in 
any  sinking  fund  which  "is  by  law 
especially  created  to  discharge 
indebtedness  which,  under  the 
constitution,  is  not  to  be  reckoned 
in  ascertaining  the  city's  debt, 
then  they  cannot  be  treated  as  an 
off-set  against  tlh«  general  city 
debt,  while  otherwise  they  should 
be  so  considered."    Per  Cullen,  C. 
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certificates,  purchased  by  the  city  for  its  sinking  fund, 
are  no  part  of  the  city  debt  although  not  cancelled ;  but 
it  is  held  in  Pennsylvania  that  securities  other  than 
those  of  the  city  in  the  sinking  fund  are  merely  an  asset 
of  the  city  and  cannot  be  deducted  from  the  funded 
debt." 

§  2239.     Effect  of  exceeding  debt  limits,  and  remedies 
of  creditors. 

When  a  municipality  reaches  its  debt  limit,  it  must 
adopt  the  pay-as-you-go  plan.  It  cannot  legally  incur 
furth.er  indebtedness,**  at  least  unless  authorized  by  a 
vote  of  the  people,  and  such  a  vote  is  provided  for  by 
the  constitution  or  a  statute  as  a  source  of  authority  for 
further  indebtedness.*^  One  contracting  with  a  munic- 
ipality does  so  at  his  peril,  so  far  as  the  chance  of  being 
unable  to  recover  where  the  debt  limit  has  been  exceeded, 
unless  the  municipality  is  estopped  to  set  up  the  de- 
fense.*' 

A  contract  or  indebtedness  in  excess  of  the  debt  limit 

J.  in  Lievy  v.   McClellan,   169   N.  not  contract  for  a  supply  of  water, 

Y.   178,   89   N.   E.   569.  where  it  is  not  authorized  by  stat- 

43.  Brooke  v.  Philadelphia,  162  ute  to  levy  and  collect  a  special 
Pa.  St.  123,  29  Atl.  387,  24  L.  R.  A.  tax  for  water  purposes.  Helena 
781,  34  Wkly.  Notes  Cas.  541.  v.  Mills,  94  Fed.  916,  36  C.  C.  A. 

44.  Re   Andrus,    129    N.    Y.    S.  1. 

720,  124  App.  Div.  805;  Appeal  of  Bonds.  If  bonds  are  issued  at 
Erie,  91  Pa.  St.  398 ;  German-Amer-  •  a  time  when  the  debt  of  the  mu- 
ican  Sav.  Bank  v.  Spokane,  17  nicipality  exceeds  the  debt  limit 
Wash.  315,  49  Pac.  542,  38  L.  R.  fixed  by  the  constitution  or  stat- 
A.  259.  ,  ute,  they  are  illegal.  John  Han- 
Contracts  creating  an  indebted-  cock  Mut.  Life  Ins.  Co.  v.  Huron, 
ness  in  excess  of  the  debt  limit  100  Fed.  1001,  40  C.  C.  A.  683, 
are  void.  Citizens'  Bank  v.  Spen-  aff'g  80  Fed.  652. 
cer,  126  Iowa,  101,  101  N.  W.  643;  45.  Elections,  chap.  40,  ante, 
\  Lamar  Water  &  Electric  Light  Co.  this  volume. 
V.  Lamar,  128  Mo.  188,  26  S.  W.  46.  Recitals  as  to  debt  limit 
1025,  31  S.  W.  755,  32  L.  R.  A.  in  municipal  bonds  as  cbnstitut- 
157.                                                     ,  ing    estoppel.     §    2341,    post,    this 

If  indebted  beyond   the   consti-  volume, 
tutional  limit,  a  municipality  can- 
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is  void*''  and  beyond  the  aid  of  a  court  of  equity,*®  and 
cannot  be  made  good  by  ratification  by  the  municipal- 
ity ;*®  but  it  is  invalid,  it  seems,  according  to  the  weight 
of  authority,  only  in  so  far  as  it  exceeds  the  debt  limit,^" 


47.  Griswold  v.  East  St  Louis, 
47  m.  App.  480;  Carter  v.  Du- 
buque, 35  Iowa,  416;  Gutta  Per- 
cha  &  Rubber  Mfg.  Co.  v.  Oga- 
lalla,  40  Neb.  775,  59  N.  W.  513, 
42  Am.  St.  Rep.  696.  See  Prince 
V.  Quincy,  128  111.  443,  21  N.  B. 
768,  affi'g  28  m.  App.  490. 

However,  a  municipality  whicb 
has  received  the  benefits  of  a  con- 
tract cannot  avoid  payment  by  set- 
ting up  its  own  resolution  limiting 
expense,  where  the  other  party 
had  no  knowledge  thereof.  San- 
itary Dist.  of  Chicago  v.  George 
F.  Blake  Mfg.  Co.,  179  111.  167,  53 
N.  E.  627,  aff'g  77  111.  App.  287. 

No  recovery  can  be  had  where 
the  debt  is  beyond  the  limit.  State 
y.  Helena,  24  Mont.  521,  63  Pac.  99, 
55  L,.  R.  A.  336,  81  Am.  St.  Rep. 
453;  Woodside  Water  Co.  v.  Long 
Island  City,  48  N.  Y.  S.  686,  23 
App.  Div.  78  (aff'd  without  opin- 
ion In  159  N.  Y.  558,  54  N.  IE. 
1095) ;  Dixon  v.  New  York  City,  63 
N.  Y.  S.  794,  31  Misc.  Rep.  102; 
Haskins  &  Sells  v.  Oklahoma  City 
(Okla.  1912),  126  Pac.  204;  Soule 
V.  Seattle,  6  Wash.  315,  33  Pac. 
384. 

If  particular  Indebtedness  is  lim- 
ited by  statute,  the  municipality 
is  not  liable  in  excess  of  the  limit. 
Klngsley  v.  Brooklyn,  78  N.  Y. 
200,  7  Abb.  N.  C.  28,  aff'g  5  Abb. 
N.  C.  1;  Hasbrouck  v.  Milwaukee, 
13  Wis.  37,  80  Am.  Dec.  718. 

"It  has  been  said  that  the  strict 
enforcement  of  these  constitu- 
tional   and    statutory    limitations 


and  restrictions  against  munici- 
pal indebtedness,  which  may  re- 
quire the  invalidation  of  contracts, 
will  often  result  in  hardship.  This 
may  be  true.  Restless  and  im- 
patient spirits,  however  honest 
and  worthy,  in  pursuing  the  mad 
race  for  business,  have  and  doubt- 
less will  continue  to  seek  munic- 
ipal contracts  with  no  investiga- 
tion, and  scarcely  a  thought,  as 
to  the  power  of  the  agents  with 
whom  they  deal.  But  the  hard- 
ships that  may  so  arise  are  not 
comparable  with  those  to  be  suf- 
fered by  the  citizens  of  this  com- 
monwealth, if  these  wise  and  sal- 
utary limitations.  Imposed  by  the 
people  themselves  against  them- 
selves, shall  be  swept  aside,  or 
evaded  by  ingenious  reasoning,  to 
meet  the  supposed  necessities  of 
a  situation,  or  even  the  apparent 
equities  of  a  particular  case." 
O'Neil  Engineering  Co.  v.  Ryan 
(Okla.  1912),  124  Pac.  19. 

48.  Post,  this  section. 

49.  Balch  v.  Beach,  119  Wis. 
77,  95  N.  W.  132. 

50.  Ford  V.  Cartersville,  84  Ga. 
213,  10  S.  E.  732;  Culbertson  v. 
Pulton,  127  111.  30,  18  N.  B.  781; 
Ft.  Dodge  Electric  Light  &  Power 
Co.  v:  Ft.  Dodge,  115  la.  568,  89 
N.  W.  7;  McPherson  v.  Foster,  43 
la.  48,  22  Am.  Rep.  215. 

If  a  municipality  agrees  to  pay 
more  than  it  can  collect  by  taxa- 
tion, the  contract  Is  void  only  as 
to  the  excess.  Raton  Waterworks 
Co.  V.  Raton,  9  N.  M.  70,  4'9  Pac. 


1748 


Municipal  Coepoeations. 


§2239 


at  least,  it  lias  been  held,  if  the  contract  is  divisible ;  ®^ 
but  as  to  such  excess  no  recovery  can  be  had  even  though 
goods  have  been  furnished  the  municipality.*'*     How- 


51.    Herinan     v.     Oconto, 
Wis.  660,  86  N.  W.  681. 


110         52.    Black  v.  Detroit,  119  Mich. 
571,  78  N.  W.  660. 
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898,  rev'd  on  otter  grounds  in 
174  U.  S.  360,  19  Sup.  Ct  719,  43 
L.  Ed.  1005. 

Bonds  partly  in  excess  of  debt 
limit.  If  an  Issue  of  bonds  by  a 
municipality  exceeds  the  debt 
limit  in  part,  a  court  of  equity 
may  nevertheless  enforce  liability 
to  the  extent  that  the  munici- 
pality may  legally  borrow,  where 
there  will  be  no  difficulty  in 
applying  the  proceeds  of  the 
bonds  or  in  accounting.  Truman 
V.  Harmony,  198  Fed.  557,  in  which 
case  Judge  Hale  reviewed  the  au- 
thorities as  follows:  "In  Hedges 
V.  Dixon  County,  150  V.  S.  182, 
188,  14  Sup.  Ct.  71,  37  L.  Bd.  1044, 
in  1893  the  United  States  Su- 
preme Court  held  that,  where  a 
county  issued  bonds  in  excess  of 
its  authority  as  a  donation  on  its 
part,  a  court  in  equity  could  not 
\  allow  the  surrender  and  cancella- 
tion of  so  much  of  the  bond  issue 
as  might  be  found  to  exceed  the 
limit  authorized  by  law,  and  de- 
clare the  residue  of  such  bonds 
valid,  and  that  it  could  not  en- 
force the  payment  of  such  residue 
against  the  county.  In  speaking 
for  the  court,  Mr.  Justice  Jackson 
said:  'What  the  county  author- 
ized and  carried  into  execution  in 
the  present  case,  both  by  the  vote 
and  by  the  donation,  was  one  en- 
tire transaction;  and,  jf  it  should 


be  so  reformed  as  to  curtail  the 
entire  issue  of  bonds  to  such  an 
amount  as  was  within  the  consti- 
tutional limits  of  the  county  to 
donate,  it  would  be  something 
different  from  that  which  was 
voted  by  the  county  ■  and  carried 
into  effect  by  the  Issue  of  the 
bonds.  This  would  involve  the 
making  of  a  different  donation 
from  what  the  county  voted  and 
intended  to  make  to  the  railroad 
company.'  The  court  distin- 
guished that  case  from  Daviess 
County  V.  Dickinson,  117  V.  S. 
657,  6  Sup.  Ct.  897,  29  L,.  Ed.  1026, 
where  the  county  had  voted  a  sub- 
scription of  $250,000  to  a  railroad 
company;  and,  where  without  au- 
thority the  (  "'".ers  of  the  county 
issued  bonds  to  the  amount  of 
$300,000,  the  court  held  that  the 
power  to  issue  bonds  was  limited 
to  $250,000,  and  that  the  bonds  in 
excess  of  that  amount  were  un- 
lawful and  void.  The  Dixon 
County  Case  arose  upon  a  distinct 
matter  of  donation.  The  court 
commented  upon  the  fact  that  the 
purchasers  of  the  bonds  from  the 
.railroad  company  did  not  pay  any 
consideration  therefor  to  the 
county,  so  as  to  raise  any  equity 
against  it  for  the  amount  of  the 
bonds,  or  for  any  part  thereof.  In 
Everett  v.  Independent  School 
District  (C.  C.)  109  Fed.  698,  702, 


§2239 


Debt  Limit  Exceeded. 


4749 


ever,  contracts  within  the  debt  limit  at  the  time  they  are 
made  and  executed  are  enforcibl©  alttiongh  afterwards 
the  debt  limit  is  exceeded.^^    So  an  indebtedness  in  ex- 


53.    Cincinnati  v.   Cameron,   33 
Ohio  St  336.  ' 
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a  decision  of  the  United  States 
Circuit  court  of  the  Northern  Dis- 
trict of  Iowa,  in  1901,  Judge 
Shiras,  afterwards  Mr.  Justice 
Shiras  of  the  United  States  Su- 
preme Court,  said:  'The  true  pur- 
pose of  the  present  suit  is  to  as- 
certain what  number  or  part  of 
the  bonds  issued  by  the  school 
district  of  Rock  Rapids,  as  it 
existed  in  1879,  can  be  enforced 
against  the  several  districts  now 
representing  the  original  district, 
without  infringing  the  constitu- 
tional limitation;  and  I  am  not 
able  to  perceive  the  force  of  the 
argument,  whereby  it  is  sought  to 
maintain  the  proposition  that 
the  constitutional  provision  pro- 
hibits judicial  inquiry  into  the 
actual  facts  in  order  to  determine 
whether  the  whole  or  any  part  of 
the  indebtedness  represented  by 
the  bonds  in  suit  can  be  enforced 
without  violating  the  constitu- 
tional limitation.  If  the  conten- 
tion of  the  defendant  districts  be 
sustained,  it  results  in  the  holding 
that  a  municipal  corporation,  the 
indebtedness  of  which  has  not 
reached  the  limit,  may  issue 
bonds  slightly  in  excess  of  the 
limit,  sell  the  same  for  full  value, 
use  the  money  in  paying  off  all  its 
debts,  and  then  repudiate  the  last 
issue  of  bonds,  and  by  so  doing 
wholly  free  itself  from  all  lia- 
bility at  law  or  in  equity.    Such  a , 


rule  would  convert  the  constitu- 
tional provision  which  was  in- 
tended as  a  protection  against  ex- 
cessive taxation  into  a  potent 
method  of  perpetrating  frauds  of 
the  most  unblushing  character.' 
Judge  Shiras  also  commented 
upon  the  Dixon  County  Case,  and 
drew  the  distinction  arising  from 
the  fact  that  the  cause  then  be- 
fore the  Circuit  Court  did  not  in- 
volve the  question  of  donation, 
but  presented  a  case  where  dis- 
tinct equities  had  arisen,  and 
where  the  bonds  had  been  issued 
upon  a  valuable  consideration. 
The  court  held  that  the  constitu- 
tional provision  did  not  prohibit 
the  inquiry  on  the  part  of  a  court 
in  equity  as  to  the  actual  facts,  in 
order  to  determine  whether  any 
of  the  bonds  issued  could  be  en- 
forced without  violating  the  true 
meaning  of  the  constitutional 
limitation.  And  this  the  court 
called  the  pivotal  point  in  the 
case;  and  it  further  held  that 
where  a  corporation,  for  value, 
has  issued  a.series  of  bonds  which 
it  refuses  to  pay,  on  the  ground 
that  such  issue  increased  its  in- 
debtedness beyond  the  constitu- 
tional limits,  a  court  in  equity,  at 
suit  of  the  bond-holders,  may  in- 
quire into  the  facts  to  ascertain 
what  part,  if  any,  of  the  debt  thus 
created  can  be  enforced  without 
violating  the  constitutional  limit," 
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cess  of  the  debt  limit  may  be  ratified  by  a  vote  of  the 
electors  where  it  conld  have  been  authorized  by  such  a 
vote ;  ^*  and  debts  in  excess  of  the  debt  limit,  where  the 
limit  is  fixed  by  statute  and  not  by  the  constitution,  may 
be  ratified  by  a  subsequent  statute.^^  So  a  limit  on  in- 
debtedness, imposed  by  ordinance,  may  be  waived  by  the 
act  of  the  municipal  council  in  adopting  a  larger  ex- 
penditure.^^ 

The  creditor,  if  his  debt  exceeds  the  limit,  is  absolutely 
without  remedy,  provided  the  muni(jipality  is  not  estop- 
ped, although  he  has  acted  in  the  best  of  faith,  and  can- 
not recover  the  amount  of  his  debt,  at  least  unless  there 
are  exceptional  circumstances,  or  he  can  trace  the  identi- 
cal property  delivered  to  the  municipality.^''  He  cannot 
recover  the  amount  owing  him,  by  an  action  at  law, 
either  on  the  theory  of  a  contract  or  tort,^®  and  equity 
will  not  lend  its  aid  since  both  parties  wiU  be  treated  as 
particeps  criminis  in  violating  express  statutory  or 
constitutional  provisions.^^     So  where  bonds  in  excess 


54.  Bell  V.  Waynesboro,  195 
Pa.  St.  299,  45  Atl.  930. 

§  2202,  ante. 

55.  §  2207,  ante 

56.  Silsby  Mfg.  Co.  v.  Allen- 
town,  153  Pa.  St.  319,  26  Atl.  646, 
31  Wkly.  Notes  Cas.  574. 

57.  Following  property.  If  real 
or  personal  property  is  trans- 
ferred to  a  municipality  after  ttie 
debt  limit  has  been  exceeded,  and 
it  is  capable  of  identification,  the 
creditor,  upon  a  surrender  of  un- 
paid warrants  issued  by  the  mu- 
nicipality in  return  for  the  prop- 
erty, may  compel  the  municipality 
to  deliver  over  the  personalty  and 
reconvey  the  realty.  Municipal 
Security  Co.  v.  Baker  County,  39 
Ore.  396,  402,  65  Pac.  369. 

Contra  where  debt  represents 
only  part  of  property.  But  where 
a   contract   was   entered   into,    to 


construct  a  building  for  a  munici- 
pality, and  it  was  constructed  but 
there  was  a  balance  due  which 
could  not  be  collected  because  the 
debt  limit  had  been  exceeded,  the 
creditor  cannot  remove  the  build- 
ing, or  any  part  thereof,  or  sell  it 
to  pay  his  debt.  Grady  v.  Prult, 
111  Ky.  100,  104,  63  S.  W.  283,  23 
Ky.  L.  Rep.  506. 

58.  Municipality  cannot  be  held 
liable  in  tort  for  a  refusal  to  pay 
an  indebtedness  in  excess  of  its 
debt  limit.  Prince  v.  Quincy,  128 
111.  443,  451,  21  N.  E.  768. 

59.  In  Litchfield  v.  Ballou,  114 
U.  S.  190,  5  Sup.  Ct.  820,  29  L.  Ed. 
132,  which  was  a  case  where  the 
plaintiffs  were  the  purchasers  of 
bonds  executed  without  authority, 
and  in  violation  of  the  constitu- 
tional limitations  on  indebted- 
ness,  the   Supreme   Court  of  the 
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of  the  debt  limit  have  Iqeen  sold,  and  the  money  has  gone 
into  municipal  waterworks,  equity  cannot  declare  a  lien 
on  the  waterworks  and  direct  a  sale  of  them  for  the  satis- 
faction of  the  lien.*"  And  an  indorsee  of  a  promissory 
note  given  for  personal  property  purchased  by  a  muni- 
cipality, cannot  have  a  receiver  appointed  to  take  pos- 
session of  the  property,  sell  it,  and  pay  the  note.®^ 

§  2240.     Same — effect  of  debt  limit  upon  municipal  acts 
in  general. 

The  fact  that  a  municipality  has  reached  its  debt 
limit,  so  that  it  cannot  construct  a  public  utility,  does  not 
preclude  it  from  granting  a  franchise  to  a  private  com- 
pany to  own  and  operate  such  a  utility  within  the  cor- 
porate limits,*^  nor  affect  the  power  to  levy  further 
taxes,**  nor  preclude  it  from  being  annexed  to  or  con- 


TTnited  States  say:  "The  holders 
of  the  bonds  and  the  agents  of  the 
city  are  partlceps  criminis  in  the 
act  of  violating  that  prohibition; 
and  equity  will  no  more  raise  a 
resulting  trust  in  favor  of  the 
bond  holders,  than  the  law  will 
raise  an  implied  assumpsit  against 
a  public  policy  so  strongly  de- 
clared." It  is  held  therein  that  if 
a  debt  is  not  enforcible  in  an  ac- 
tion at  law,  because  In  excess  of 
the  debt  limit,  the  money  paid  to 
the  municipality  cannot  be  re- 
covered back  by  a  suit  in  equity 
as  for  money  had  and  received, 
especially  where  the  money  paid 
has  passed  out  of  the  possession 
of  the  municipality  and  the 
specific  money  cannot  be  restored 
to  the  creditor.  Lltc-hfield  v. 
Ballou,  114  U.  S.  190,  192,  5  Sup. 
Ct.  820,  29  L.  Ed.  132. 

Equity  cannot  aid  the  creditor 
by  giving  him  an  implied  fran- 
chise to  maintain  and  operate  the 
public  utility  into  which  his  sup- 


plies and  work  have  gone,  for  his 
own  benefit,  nor  can  it  authorize 
a  recovery  of  possession  of  the 
plant  where  part  of  the  apparatus 
was  furnished  by  the  munici- 
pality. If  a  contract  is  void  be- 
cause creating  an  indebtedness 
beyond  the  debt  limit,  equity  has 
no  power  to  change  the  contract 
so  as  to  authorize  a  recovery  for 
property  furnished  the  city.  Game- 
well  F^re-Alarm  Tel.  Co.  v.  La- 
porte,  102  Fed.  417,  42  C.  C.  A.  405, 
aff'g  96  Fed.  664. 

60.  Litchfield  v.  Ballou,  114  U. 
S.  190,  194,  5  Sup.  Ct.  820,  20  L. 
Ed.  132. 

61.  Wadley  v.  Lancaster,  124 
Ga.  354,  52  S.  E.  335. 

62.  Fidelity  Trust  &  Guaranty 
Co.  V.  Fowler  Water  Co.,  113  Fed. 
560,  566. 

63.  The  fact  that  a  municipal 
corporation  has  incurred  an  in- 
debtedness up  to  the  full  limit 
allowed  by  the  Constitution  does 
not  preclude  it  from  levying  taxes 
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solidated  with  another  municipality,  although  the  deht 
of  the  two  municipalities  exceeds  the  debt  limit.** 


for  any  legal  corporate  purpose 
within  the  limits  fixed  by  the  stat- 
utes, and  that  rule  was  applied  to 
a  tax  for  building  a  schoolhouse, 
in  People  v.  Cfiicago  &  Texas  Rail- 
road'Co.,  223  111.  448,  79  N.  B.  151. 
When  the  question  whether  the 
fact  that  a  city  had  already 
reached  the  limit  of  indebteaness 
could  be  shown  to  prevent  the 
confirmation  of  an  assessment  for 
a  local  improvement  to  be  paid 
for  in  part  by  general  taxation 
came  before  the  court  in  Jackson- 
ville Railway  Co.  v.  Jacksonville, 
114  111.  562,  2  N.  E.  478,  the  court 
decided  that  it  could  not.  That 
was  an  appeal  'from  a  judgment 
confirming  a  special  assessment, 
and  an  objector  had  offered  to 
show,  on  the  trial  in  the  county 
court,  that  the  indebtedness  of 
the  city  exceeded  the  constitu- 
tional limitation.  On  the  appeal 
it  was  contended  that  the  ordi- 
nance was  void  as  creating  an  in- 
debtedness, but  the  court  said 
that  no  Question  as  to  the  power 
of  the  city  to  incur  a  debt  was 
presented  by  the  record,  and 
said:     "It  does  not  appear  from 


anything  before  ue  that  the  city 
has  ever  asked  any  one  to  credit 
it  on  account  of  the  proposed  im- 
provement. It  has  not  incurred  a 
debt  in  respect  to  it;  nor  is  it 
threatening  to  do  so.  The  city 
simply  proposes  to  raise  its  share 
of  the  expenses  by  general  taxa- 
tion. It  is  not  even  attempting  to 
anticipate  a  tax  levy.  Should  it 
fail  to  raise  the  money  In  the 
manner  proposed,'  and  It  should 
then  attempt  to  borrow  It  or  to 
hire  some  one  to  do  the  work  on 
the  city's  credit,,  then,  upon  the 
complaint  of  a  taxpayer,  the  con- 
stitutional provision  referred  to 
might  be  invoked,  but  until  then 
no  question  of  that  kind  can  arise. 
It  may  be  assumed  that  If  the  city 
finds  it  cannot  raise  its  share  of 
the  necessary  funds  by  taxation, 
as  contemplated  in  the  ordinance, 
it  will  abandon  the  enterprise  al- 
together, rather  than  attempt  to 
raise  it  in  violation  of  the  Consti- 
tution." 

64.  True  v.  Davis,  133  HI.  £22, 
22  N.  B.  410,  6  U  R.  A.  266. 

Apportionment  of  debts,  on  an- 
nexation, see  §  294  ante,  vol.  1. 


CHAPTER  42, 

miNICIPAL  WARRANTS  AND  LIKE  EVIDENCES  OF 
INDEBTEDNESS. 

Sees. 

2241.  Definition  and  nature.  2253.  Same — from  what  fund  pay- 

2242.  Power  to   issue.  able. 

2243.  Same — audit  and  allowance      2254.  Same — priority  in  payment. 

of  claim  as  condition  pre-     2255.  Same — ^warrants    as    recelv- 
cedent,  able  in  payment  of  taxes, 

2244.  Same — Issuance    at    a    dls-  etc. 

count  2256.  Assignment  of  warrants. 

2245.  Form  and   contents.  2257.  Reissuance,     funding,     and 

2246.  Same — signature.  calling    In    for    examlna- 

2247.  DellTery.  tlon. 

2248.  Duty  to  Issue  warrants.  2258.  Actions  on  warrants. 

2249.  Warrants    not   negotiable.  2259.  Same — defenses. 

2250.  Interest  on  warrants.  2260.  Same — statutes     of     limlta- 

2251.  Rights    of   holders   of   war-  tion  as  barring  actions  on 

rants  in  general.  warrants. 

---  2252.  Payment  of  warrants.  2261.  Mandamus. 

§  2241.     Definition  and  nature. 

A  municipal  warrant  or  order  is  an  instrument  gen- 
erally in  the  form  of  a  bill  of  exchange  or  order  drawn 
by  an  officer  of  a  municipality  upon  its  treasurer,  direct- 
ing him  to  pay  an  amount  of  money  specified  to  the  per- 
son named,  or  his  order,  or  bearer.  It  is  in  the  ordinary 
form  of  commercial  paper,  but  it  does  not  possess  the 
qualities  of  such  paper.  It  is  :^egarded  as  an  order  of 
the  corporation  on  itself^  and,  in  substance,  the  mere 
promise  of  the  municipality  to  pay  the  amount  specified, 
and  it  is  liable  to  all  the  equities  exisWg  or  attached  to 
the  original  transaction.^    It  is  in  effect  a  promissory 

1.     Stratton  v.   Commissioners'  A  vote  by  a  city  council  is  not 

Court    of    Kinney    County    (Tex.  itself  a  warrant.    Paine  v.  Boston, 

Civ.  App.   1911).  137  S.  W.  1170,  124  Mass.  486. 

1179.  Warrants  ais  money.     Requiring 
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note,^  but  is  not  strictly  either  a  promissory  note  or  a 
LiU  of  exchange.^  It  is  little  more  tlian  a  certificate  of 
indebtedness,  and  is  not  intended  to  constitute  a  new  debt 
or  evidence  of  a  new  debt ;  *  and  is  generally  held  not  to 
create  of  itself  indebtedness,  as  tbat  term  is  used  in 
debt  limit  provisions.^ 

A  warrant  is  included  within  the  term  "an  instrument 
in  writing,"^  but  is  to  be  distinguished  from  a  munic- 
ipal bondJ 


payment  In  money,  before  taking 
of  right  of  way,  held  to  include 
city  warrants.  Redman  v.  Phila- 
delphia M.  &  N.  R.  Co.,  33  N.  J. 
Ea-  165,  169,  approved  in  Martin 
V.  Tyler,  4  N.  D.  278,  60  N.  W. 
892,  25  L.  R.  A.  838. 

Warrant  as  draft.  A  warrant  of 
a  municipality  is  a  draft  within  a 
statute  making  it  a  forgery  to 
falsely  make,  alter,  or  counterfeit 
any  draft  State  v.  Brett,  16 
Mont.  360,  40  Pac.  873. 

Warrants  are  not  "bills  of 
credit"  within  the  meaning  of  the 
federal  constitution.  New  Orleans 
V.  Mount,  24  La.  Ann.  37. 

2.  Floyd  County  v.  Day,  19  Ind. 
450;  Clark  v.  Des  Moines,  19  la. 
199,  211,  87  Am.  Dec.  423. 

3.  Dana  v.  San  Francisco,  19 
Cal.  486. 

4.  State  ex  rel.  v.  Cook,  43 
Neb.  318,  323,  61  N.  W.  963. 

5.  Fuller  v.  Heath,  1  111.  App. 
118. 

§§  2219,  2220,  ante. 

Warrants  as  Indebtedness.  War- 
rants drawn  upon  designated 
funds  in  anticipation  of  uncol- 
lected revenue  are  debts  of  the 
municipality  only  in  a  restricted 
sense.  Chicago  &  N.  W.  R.  Co.  v. 
Faulk  County,  15  S.  D.  601,  90  N. 
W.  149. 


If  the  municipality,  at  the  time 
of  issuing  warrants,  has  on  hand 
funds  sufficient  to  meet  them, 
they  do  not  constitute  an  indebted- 
ness and  are  valid  although  the 
debt  limit  has  been  exceeded. 
Phillips  V.  Reed,  109  la.  188,  80 
N.  W.  347. 

Where  the  debt  limit  is  fixed  by 
statute,  warrants  in  excess  of  the 
debt  limit  may  he  valid  by  stat- 
ute. Merchants'  Nat.  Bank  v. 
East  Grand  Forks,  94  Minn.  246, 
102  N.  W.  703. 

Warrants  Issued  for  current 
debts  do  not  constitute  an  in- 
debtedness within  the  constitu- 
tional provisions  as  to  the  debt 
limit.  Tyler  v.  Tyler  Building  & 
Loan  Ass'n  (Tex.  Civ.  App.),  82 
S.  W.  1066,  rev'd  on  other  grounds 
iu  99  Tex.  6,  86  S.  W.  750. 

Municipal  warrants  are  not  a 
satisfaction  of  the  original  in- 
debtedness. Commonwealth  v. 
Sholtis,  24  Pa.  Super.  Ct  487. 

G.  State  V.  Fenly,  18  Mo.  445, 
449. 

7.  Warrants  distinguished  from 
bonds.  "Warrants"  of  a  munici- 
pal corporation  are  general  or- 
ders, payable  when  funds  are 
found,  and  ordinarily  in  the  order 
of  presentation;  and  are  to  be  dis- 
tinguished tiom  bonds  which  are 
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§  2242.     Power  to  issue. 

The  power  to  issue  municipal  warrants  is  sometimes 
expressly  conferred,*  but  in  the  absence  of  express  grant, 
it  is  well  settled  that  a  municipality  has  implied  power 
to  issue  warrants  which  are  not  negotiable,  for  debts 
lawfully  incurred,®  and  may  issue  interest  bearing  war- 
rants to  meet  current  expenses.^**  Sq  warrants  may  be 
issued  to  fund  existing  indebtedness.^'  So  where  there 
is  no  express  provision  limiting  the  power  of  munici- 
palities to  draw  warrants  only  against  appropriations 


obligations  payable  at  a  definite 
time,  running  througli  a  series  of 
years,  and  payable  wben  the  time 
of  their  maturity  arrives,  inde- 
pendent of  any  presentation. 
Shelley  v.  St.  Charles  County 
Court,  21  Fed.  699,  701. 
Chap.  43  post,  this  volume. 

8.  Statutes  in  some  jurisdic- 
tions confer  authority  upon  mu- 
nicipalities to  issue  anticipation 
warrants  to  defray  the  ordinary 
and  necessary  expenses  of  the 
municipal  government,  if  there  is 
not  sufficient  money  in  the  treas- 
ury for  that  purpose.  Cicero  v. 
Grisko,  240  111.  220,  88  N.  B,  478, 
holding  that  the  fact  that  the 
funds  produced  by  the  anticipa- 
tion warrants  were  allowed  to  ac- 
cumulate in  a  bank  was  imma- 
terial. In  so  far  as  the  right  to 
issue  such  warrants  was  con- 
cerned. 

Statutes  authorizing  police  com- 
missioners to  issue  certificates  ol 
indebtedness  against  the  city 
without  its  consent  are  unconsti- 
tutional. People  V.  Canty,  55  111. 
33. 

9.  Slingerland  v.  Newark,  54 
N.   J.   L.   62,   23  Atl,   129;    Little 


Rock  V.  United  States,  103  Fed. 
418,  420,  43  C.  C.  A.  261. 

Power  to  Issue  warrants.  Char- 
ter power  to  appropriate  money 
and  provide  for  the  payment  of 
debts  and  current  expenses  in- 
cludes power  to  issue  warrants 
for  labor  performed.  AuU  Sav. 
Bank  v.  Lexington,  74  Mo.  l'04. 

Oonstruction  of  statute  as  to 
power  and  duty  to  issue  warrants, 
see  New  Orleans  v.  Warner,  180 
U.  S.  199,  21  Sup.  Ct.  353,  45  L. 
Eld.  493,  aff'g  101  Fed.  1O05,  41 
C.  C.  A.  676. 

City  treasurer  has  no  authority 
to  issue  city  warrants,  and  all 
persons  dealing  with  him  are 
bound  to  take  notice  of  the  fact 
Bardsley  v.  Sternberg,  17  Wash. 
243,  255,  49  Pac.  499. 

10.  Corpus  Christi  v.  Woess- 
ner,  58  Tex.  462. 

In  Utah,  however,  it  is  held  that 
counties  have  no  authority  to  is- 
sue interest-bearing  warrants, 
without  express  legislative  au- 
thority. Daggett  V.  Lynch,  18 
Utah,  49,  55,  54  Pac.  1095. 

11.  Clark  V.  Des  Moines,  19  la. 
199,  87  Am.  Dec.  423. 

Funding  bonds,  §§  2270,  2282 
post,  this  volume. 
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to  pay  them  or  against  money  in  tlie  treasury,  or  that 
will  come  into  the  treasury  within  a  year,  a  municipality 
may  issue  warrants  although  there  is  no  money  in  the 
treasury  to  pay  them  and  there  will  be  none  within  a 
year ; "  but  where  a  statute  or  the  charter  forbids  the 
drawing  of  a  warrant  unless  tl|ei*e  is  an  unexpended  bal- 
ance to  the  credit  of  the  municipality  in  the  fund  on 
which  it  is  drawn,  a  warrant  issued  for  a  sum  in  excess 
of  such  amount  is  void.^^  Power  to  secure  the  payment 
of  indebtedness  by  executing  bonds  does  not  impliedly 
preclude  \the  issuance  of  warrants ;  ^*  although  warrants 
cannot  lawfully  be  issued  to  pay  indebtedness,  where  the 
indebtedness  is  required  by  the  charter  to  be  provided 
for  either  by  taxation  or  by  the  issuance  of  bonds,  and 
that  has  not  been  done,  and  no  valid  appropriation  has 
been  made  for  the  purpose.^" 

On  the  other  hand,  a  municipality,  unless  specially  au- 
thorized, has  no  power  to  issue  warrants  in  negotiable 
form.^^ 

There  is  no  power  to  issue  a  warrant  before  conditions 
precedent  thereto  are  complied  with.^' 

>      §  2243.     Same — audit  and  allowance  of  claim  as  condi-/ 
tion  precedent. 
Examination  and  allowance  of  vouchers  by  the  city 
auditor  is  sometimes  a  condition  precedent  to  the  issu- 
ance of  a  warrant.^*    But  if  a  claim  is  allowed  and  a 

12.  Little  Rock  V.  United  states,  Ed.  251;  Bangor  Sav.  Bank  v. 
103  Fed.  418,  421,  43  C.  C.  A.  261.      Stillwater,  46  Fed.  899. 

13.  O'Dell  V.  Scranton,  126  Mo.  17.  Newgass  v.  New  Orleans, 
Api).  19,  103  S.  W.  570.  42  La.  Ann.  163,  7  So.  565,  21  Am. 

14.  Hawthorne  v.  Hoboken,  32  St.  Rep.  368;  Neugass  v.  New  Or- 
N.  J.  L.  172.  leans,  43  La.  Ann.  78,  9  So.  25. 

15.  Niles  Bryant  School  v.  18..  Wilson  v.  State  ex  rel.,  53 
Bailey,  161  Mich.  193,  126  N.  W.  Neb.  113,  73  N.  W.  456;  People  v. 
116.  Green,  56  N.  Y.  476. 

16.  Clark  v.  Des  Moines,  19  la.         See  chapter  48,  claims  against 
199,  214,  87  Am.  Deo.  423;   Nash-  municipality  post,  this  volume, 
ville  V.  Ray,  19  Wall.  (U.  S.)  468,  Necessity   for    filing    vouchers. 
22  L.  Ed.  164;  Police  Jury  v.  Brit-  When   public   moneys   are   appro- 
ton,  15  Wall.   (U.  S.)   566,  21  L.  priated  for  a  certain  purpose,  bills 
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"warrant  thereafter  issued,  the  municipality  cannot  ob- 
ject that  the  claims  were  irregularly  allowed,  because  at 
a  special  instead  of  a  regular  meeting  of  the  board,  as 
required  by  law.^* 

§  2244.     Same — issuance  at  a  discount. 

If  a  warrant  is  issued  for  an  amount  in  excess  of  that 
actually  due,  it  is  invalid  as  to  the  exc^ss.^"  A  munici- 
pality is  without  power  to  discount  its  warrants,^^  either 
in  payment  of  a  debt  or  for  the  purpose  of  borrowing 
money ,^^  notwithstanding  the  market  or  cash  value  of 
its  warrants  is  far  below  their  face  value.^*  "Such  a 
proceeding  is  manifestly  beyond  the  scope  of  legitimate 
corporate  power,  and  a  practice  of  that  character  might 
lead  to  ruinous  results.  City  warrants  are  evidences  of 
indebtedness,  or  promises  to  pay,  and  are  payable  with 
interest  prescribed  by  law;  and  the  corporation  cannot 
cast  upon  the  taxpayers  any  further  burden  in  respect 
thereto,  and  the  courts  have  uniformly  »  •  *  disap- 
proved of  any  effort  to  do  so."" 

§  2245.     Form  and  contents. 

The  form  of  the  warrant  must  be  in  substantial  com- 
pliance with  the  charter  or  statute,  where  it  prescribes 
the  form.^^    Warrants  are  sometimes  required  to  show 

should  be  presented  and  vouchers  L.  R.  A.  645;   Million  v.  Soule,  15 

filed  by  the  officer  who  has  paid  Wash.  261,  46  Pac.  234. 

out  the  money,   so  that  the   city  Usury.    "Warrants  issued  at  the 

comptroller   may   pass    upon   the  rate  of  one  dollar  in  warrants  for 

claims  thus  presented  before  he  every  seventy-five  cents  due  upon 

countersigns  the  warrant.     Steg-  a     judgment,     are    tainted    with 

maier   v.   Goeringer,   21«   Pa.   499,  usury.    Clark    v.    Des    Moines,  19 

67  Atl.  782.  la.  199,  219,  87  Am.  Dec.  423. 

19.  Speer   v.   Kearney   County,  22.    Amott  v.  Spokane,  6  Wash. 
88  Fed.  749,  757,  32  C.  C.  A.  101.  442,  33  Pac.  1063. 

20.  Clayton  v.  McWilliaips,  49  23.    Foster  v.  Coleman,  10  Cal. 
Miss.  311,  314   (payment  in  Con-  278. 

federate  money).  24.    Arnott  v.  Spokane,  6  Wash, 

21.  Pugh    V.    Little     Rock,     35      442,  33  Pac.  1063. 

Ark.  75;  Erskine  v.  Steele  County,  25.     Berkeley   Development   Co. 

4  N.  D.  339,  346,  60  N.  W.  1050,  28      v.    Marx,    10    Cal.    App.    410,    102 
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on  their  face  the  purpose  for  which  drawn,^*  or  to  spe- 
cify the  appropriation  under  which  they  are  issued  and 
the  date  of  the  ordinance  making  the  appropriation.*'^ 
So  they  are  sometimes  required  to  state  specifically  the 
funds  from  which  they  are  to  be  paid,^*  but  in  the  ab- 
sence of  such  requirement,  warrants  need  not  specify 
from  what  fund  they  are  payable.*^  They  need  not  be 
made  payable  immediately;*"  may  be  made  payable  in 


Pac.  278;  Secaucus  v.  Kiesewetter 
(N.  J.  L.  1912),  84  Atl.  622. 

Contents  of  warrants.  If  a  stat- 
ute provides  that  warrants  shall 
be  receivable  in  payment  of  mu- 
nicipal taxes,  a  statement  to  that 
effect  may  be  tncluded  in  the  war- 
rants. Fuller  V.  Heath,  89  111. 
296. 

Must  show  on  its  face  that  it  is 
the  warrant  or  ord^r  of  the  coun- 
cil. State  ex  rel.  v.  Corzilius,  35 
Ohio  St.  69. 

Name  of  payee.  Special  assess- 
ment warrants  held  not  to  require 
the  name  of  the  contractor  to  ap- 
pear in  the  warrant,  but  that  one 
issued  to  an  assignee  of  the  con- 
tractor was  valid.  Berkeley  De- 
velopment Co.  V.  Marx,  10  Cal. 
App.  410.  102  Pac.  278. 

Date.  Warrants  must  be  dated, 
if  statute  so  requires.  Shipman 
V.  Forbes,  97  Cal.  572,  32  Pac. 
599. 

26.  Raymond  v.  People,  2  Colo. 
App.  329,  30  Pac.  504,  following 
Travelers'  Ins.  Co.  v.  Denver,  11 
Colo.  434,  18  Pac.  556. 

Charter  provisions  that  all  war- 
rants shall  specify  the  purpose  for 
which  drawn  have  been  held  man- 
datory. Reeve  v.  Oshkosh,  33 
Wis.  477. 

27.  ArgentI  v.  San  Francisco, 
16  Cal.  255;  Martin  v.  San  Fran- 
cisco, 16  Cal.  285. 


28.  People  v.  Wood,  71  N.  Y. 
371;  State  v.  Boyden,  18  Ohio  Cir. 
Ct.  Rep.  282,  10  O.  C.  D.  137. 

If  warrant  does  not  state  the 
fund  against  which  it  is  drawn, 
as  required  by  statute,  it  is  in- 
valid and  should  not  be  paid. 
Secaucus  v.  Kiesewetter  (N.  J. 
L.  1912),  84  Atl.  622. 

Warrants  are  sometimes  re- 
quired by  statute  to  show  that 
they  are  payable  solely  from  cer- 
tain taxes  when  collected.  East 
St.  Louis  V.  Flannigen,  36  111.  App. 
50, 

Warrants  are  sometimes  not  an 
obligation  of  the  municipality  but 
are  payable  only  out  of  special 
funds,  as  for  example  speciaj  as- 
sessment warrants  issued  by  a 
municipality  for  local  improve- 
ments. Jurey  v.  Seattle,  50  Wash. 
272,  97  Pac.  107. 

Warrants  cannot  anticipate  the 
uncollected  taxes  of  either  of  two 
funds  unless  it  is  specifically 
against,  and  to  be  paid  out  of, 
the  taxes  levied  for  that  particular 
fund.  Fuller  v.  Chicago,  89  111. 
282,  294. 

29.  Stevens  v.  Truman,  127 
Cal.  155,  59  Pac.  397;  Minor  v. 
Loggins,  14  Tex.  Civ.  App.  15,  37 
S.  W.  1086. 

30.  Burrton  v.  Harvey  County 
Sav.  Bank,  28  Kan.  390. 
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gold  coin,  although  made  payable  out  of  a  special  fund ;  *^ 
and  should  correspond  with  the  order  for  payment.^^ 
They  are  not  invalid  because  drawn  directly  on  a  mu- 
nicipality instead  of  on  the  auditor  thereof.^^ 

Recitals  in  warrants  that  they  were  issued  for  legiti- 
mate and  authorized  purposes  do  not  make  them  valid, 
where  in  fact  issued  for  an  unauthorized  purpose  and 
used  for  such  unauthorized  purpose.^* 

If  the  statute  or  charter  so  requires,  a  warrant,  it 
has  been  held,  should  be  under  seal,^^  although  the  con-/ 
trary  is  held  generally ;  ^®  but  in  the  absence  of  a  stat- 
ute so  requiring,  municipal  warrants  need  not  be  under 
seal,  and  in  fact  the  affixing  of  a  seal  is  unauthorized 
and  of  no  effect  in  the  absence  of  a  by-law  or  ordinance 
or  statute  providing  therefor.^'' 

§  2246.     Same — signature. 

The  warrant  should  be  signed  by  the  proper  officer;  ^* 
but  where  it  is  required  to  be  signed  by  a  certain  officer, 

Zl.  Kenyon  v.  Spokane,  17  Chief  Burgess  need  not  counter- 
Wash.  57,  48  Pac.  783.  sign   a   warrant.     Commonwealth, 

32.  Tippecanoe  County  Com'rs  v.  Pirotti,  17  Pa.  Co.  Ct.  Rep.  81, 
V.  Cox,  6  Ind.  403.  26  Pittsb.  Leg.  J.  (N.  S.)  141. 

33.  People  v.  Munroe  (Cal.),  33  President  of  borough  may  be 
Pac.  776.  authorized  to  sign  warrants.   Com- 

34.  Watson  v.  Huron,  97  Fed.  monwealth  v.  Diamond  Nat.  Bank, 
449,  38  C.  C.  A.  264.  9  Pa.  Super.  Ct.  118,  43  W.  N.  C. 

35.  Prescott  v.   Gonser,   34   la.  378. 

175.  Negligence  In  signing    tax    cer- 

36.  §  256  ante,  vol.  1.  tificates.     Where    special    assess- 

37.  Condon  v.  Eureka  Springs,  ments  were  issued  in  duplicate  by 
135  Fed.  566.  a    municipal    officer    in    order    to 

§  2260  post,  this  volume.  perpetuate  a  wrong,  and  some  of 

Seal,    see    §    255    to    258    ante,  them  were  sold  to  a  bank  by  such 

vol.  1.  officer,   the   bank   cannot   recover 

38.  Warrants  are  sometimes  the  amount  paid  from  the  munici- 
required  to  be  signed  by  the  "head  pality  on  the  ground  that  it  was 
of  the  appropriate  department"  negligent  in  signing  the  certlfl- 
Bailey  v.  Philadelphia,  167  Pa.  St.  cates.  National  Bank  of  Oom- 
569,  ,31  Atl.  925,  46  Am.  St.  Rep.  merce  v.  Oklahoma  City  (Okla. 
691,  36  Wkly.  Notes  Cas.  236,  con-  1912),  122  Pac.  644. 

struing  the  term  "department." 
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a  de  facto  incumbent,  who  is  discliarging  the  duties  of 
the  office  under  color  of  appoiatment  and  with  public  as- 
sent, may. sign  the  warrant.^®  Generally  warrants  are 
required  to  be  signed  by  the  mayor  and  auditor,  and  if 
not  so  signed,  they  are  a  nullity;*"  but  a  warrant  need 
not  be  signed  by  the  mayor  of  the  municipality  where  it 
is  not  so  required  by  statute,  charter  provision  or  ordi- 
nance.*^ If  a  warrant  is  required  to  be  signed  by  a 
committee,  it  is  sufficient  that  it  is  signed  by  aU  of  the 
committee  who  have  accepted  the  appointment.** 

§  2247.     Delivery. 

A  warrant  is  not  "issued"  nor  valid  until  delivered 
into  the  hands  of  a  person  authorized  to  receive  it.*^  It 
follows  that  if  a  municipal  officer  obtains  possession  of 
warrants  before  delivery  to  the  payee,  and  collects  pay- 
ment thereof  and  then  absconds,  the  payee  may  compel 
the  issuance  to  him  of  new  warrants.** 

§  2248.     Duty  to  issue  warrants. 
Grenerally  the  drawing  of  a  warrant  is  a  ministerial 

39.  state  ex  rel.  v.  McUralth,  42.  Waldo  v.  Portland,  33 
113    Minn.    237,    129    N.    W.    377;       Conn.   363. 

§  484  cmte,  vol.  2.  43.     York  County  v.  Thompson, 

40.  Valley  Bank  t.  Brodie,  9  215  Pa.  St.  578,  64  Atl.  781;  Com^ 
Ariz  17  76  Pac.  617.  monwealth    ex    rel.    v.    Crawford 

,^  ^  County,  20  Fa.  Co.  Ct.  R.  593,  595'. 

Where  a   statute  requires   that  p^^g^^^  ^^  indorsement  of  payee 

warrants  shall  be  signed  by  the  ^j  warrant,  and  the  unauthorized 

mayor  and  countersigned  by  the  ^^^^^^^  ^^^^^  ^^  ^^^^  ^^^  ^j^^^  ^^ 

clerk,   a   warrant   singed   by   the  ^^^  warrant,   is   no   defense   to   a 


clerk  but  not  by  the  mayor  is  void. 


mandamus  proceeding  by  the  per- 


Decatur  v.  McKean,  167  Ind.  249,      son"  entitled    to    the   warrant 


to 
compel   the   issuance    of   another 


78  N.  E.  982. 

Assistant  auditor  will    be    pre-  warrant    American  Bridge  Co.  v. 

sumed  to  have  power  to  sign  war-  Wheeler,  35  Wash.  40,  45,  76  Pac. 

rants  for  the  auditor,  in  the  ab-  534. 

sence  of  any  showing  to  the  con-  44'.    Robertson  v.  Alamede  Free 

trary.      Houston    v.    Stewart,    40  public   Library,   136    Cal.   403,   69 

Tex.  Civ.  App.  499,  90  S.  W.  49.  pac.  88. 

41.     State  ex  rel.  v.  Mcllraith,  Stolen  bonds.     |  2308  post,  this 

113  Minn.  237,  129  N.  W.  377.  volume. 
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duty.*"  However,  a  person  whose  duty  it  is  to  sign 
warrants  is  sometimes  vested  by  the  charter  or  statute 
with  some  discretion  as  to  signing  them.**  But,  in  any 
event,  a  municipal  officer  cannot  refuse  to  issue  a  war- 
rant unless  for  good  cause.*''  So  if  an  officer  has  been 
ordered  to  draw  a  warrant  in  favor  of  a  certain  person, 
such  officer  cannot  draw  a  warrant  in  favor  of  the  as- 
signee of  such  person.**  And  the  officer  whose  duty  it 
is  to  sign  warrants  has  no  judicial  power  to  pass  on  the 
validity  of  offsets.*^  But  it  has  been  held  that  a  mu- 
nicipal officer  ra^j  refuse  to  sign  orders  necessary  tp  ob- 
tain warrants  for  the  payment  of  lighting  bills  on  the 
ground  that  the  municipality  has  a  claim  against  the 
company  for  the  violation  of  an  ordinance  in  regard  to 
lighting.^"  So  an  officer  is  not  in  duty  bound  to  sign  a 
warrart  where  necessary  conditions  precedent  have  .not 
been  observed."^  And  the  mayor  may  refuse  to  sign 
warrants  for  illegal  expenditures,  notwithstanding  the 
council  has  ordered  the  execution  of  the  warrants  and 
has  appropriated  money  to  pay  them."^ 

§  2249.     Warrants  not  negotiable. 
Warrants  are  not  negotiable  instruments  in  the  sense 

45.  State  ex  rel.  v.  Smith,  5  50.  Kensington  Electric  Co.  v. 
Mo.  App.  427;  People  v.  Flagg,  16  Philadelphia,  187  Pa.  St  446,  41 
Barb.  (N.  Y.)  503;  People  v.  Haws,      Atl.  309,  43  W.  N.  C.  186. 

36  Barb.  (N.  Y.)  59.    See  Flick  v.  51.     Berry  v.  Daly,  50  N.  J.  L. 

Harpham,  13  Pa.  Co.  Ct.  Rep.  648.  356,  13  Atl.  6. 

But    see    People    v.    Booth,    49  52.    Ward  v.  Cook,  78  111.  App. 

Barb.  (N.  Y.)  31,  32  How.  Pr.  17;  111. 

People  v.  Wood,  35  Barb.  (N.  Y.)  The   mayor  of    a    municipality 

653,  22  How.  Pr.  286,  13  Abb.  Pr.  whose  duty  it  is  to  sign  warrants 

374.  should  refuse  to  sign  a  warrant 

46.  Commonwealth  v.  Hancock,  for  the  payment  of  money  il- 
9  Phila.   (Pa.)   535.  legally   ordered   by    the     council.' 

47.  Van  Arsdale  v.  Justice,  133  Naylor  v.  McColloch,  54  Ore.  305, 
N.  Y.  S.  661.  103  "Pac.  68. 

48.  Scheerer  v.  Edgar,  76  Cal.  But  see  Frederick  v.  People,  83 
569,  18  Pac.  681.  111.    App.    89,    where   auditing    of 

49.  Alberts  v.  Torrent,  98  Mich,  claim  by  city  council  was  held  to 
512,  67  N.  "W.  569.  be  such  a  ratification  of  an  in- 
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of  the  law  merchant,  in  so  far  as  to  preclude  evidence 
of  their  invalidity  or  defenses  available  against  the  origi- 
nal payee,  even  where  they  are  sought  to  be  enforced 
by  a  bona  fide  purchaser,  and  this  is  so  without  regard 
to  any  recitals  in  the  warrant.*'  Warrants  are  open  to 
all  the  defenses  which  might  have  been  made  to  the  claim 
on  which  they  are  founded.  In  this  respect,  warrants 
differ  from  commercial  paper,  such  as  notes,  bills  and 
checks,  and  from  municipal  bonds."*  However,  a  war- 
rant is  a  negotiable  instrument  in  so  far  as  the  word 
negotiable  is  used  in  its  l)road  sense  to  describe  any 


valid  contract  as  to  make  it  bind- 
ing, and  it  became  the  duty  of  the 
mayor  to  sign  the  warrant. 

53.  Illinois.  Morrison  v.  Aus- 
tin State  Bank,  213  111.  472,  72  N. 
E.  1109,  104  Am.  St.  Rep.  225, 
rev'g  113  111.  App.  651. 

Indiana.  Hammond  v.  Evans, 
23  Ind.  App.  501,  55  N.  E.  784. 

Lcneisiana.  New  Orleans  v. 
Strauss,  25  La.  Ann.  50;  State  ex 
Tel.  V.  New  Orleans,  Man.  XJnrep. 
Cas.  (La.)  349. 

Michigan.  Field  v.  Highland 
Park,  141  Mich.  69,  104  N.  W.  393; 
Miner  v.  Vedder,  66  Mich.  101,  33 
N.  W.  47. 

Mississippi.  Cbandler  v.  Bay 
St.  Louis,  57  Miss.  326. 

Missouri.  Mattis  v.  Cameron, 
62  Mo.  504. 

Neiraslca.  State  v.  Cook,  43 
Neb.  318,  61  N.  W.  693. 

North  Dakota.  Oilman  v.  Gllby, 
8  N.  D.  627,  80  N.  W.  889,  73  Am. 
St.  Rep.  791. 

Oklahoma.  Jack  v.  National 
Bank,  17  Okla.  430,  89  Pac.  219. 

Pennsylvania.  O'Donnell  v. 
Philadelphia,  2  Brewst.  (Pa.)  481. 

South  Dakota.  Hubbell  v.  Cus- 
ter City,  15  S.  D.  55,  87  N,  W'  520. 


Texas.  Sonnenthiel  v.  Skinner, 
67  Tex.  453,  3  S.  W.  686. 

Washington.  West  Philadelphia 
Title  &  Trust  Co.  v.  Olympia,  19 
Wash.  150,  52  Pac.  1015;  Bardsley 
V.  Sternberg,  17  Wash.  243,  49 
Pac  499. 

United.  States.  Nashville  v. 
Ray,  86  U.  S.  (19  Wall.)  468,  22 
L.  Ed.  164  (by  equally  divided 
court).  Watson  v.  Huron,  97  Fed. 
449,  38  C.  C.  A.  264. 

Negotiability.  Warrants  pay- 
able out  of  a  special  and  desig- 
nated fund  are  not  negotiable. 
Morrison  v.  Austin  State  Bank, 
213  111.  472,  72  N.  E.  1109,  104  Am. 
St  Rep.  225  (rev'g  113  111.  App. 
651;  Delfosse  v.  Metropolitan  Nat. 
Bank,  98  ni.  App.  123;  Second 
Nat.  Bank  v.  Lansing,  1  Mich.  N. 
P.  181;  Read  v.  Buffalo,  67  Barb. 
(N.  T.)  526. 

Innocent  holders  for  value  are 
not  protected  if  there  was  no  au- 
thority to  issue  the  warrant. 
Lindsey  v.  Rottaken,  32  Ark.  619; 
Clark  v.  Des  Moines,  19  la.  199,  87 
Am.  Dec.  423. 

54.  Bond^  as  negotiable,  §  2305 
post,  thig  Toluijie, 
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written  security  which  may  be  transferred  so  as  to  vest 
the  legal  title."*^  Warrants  are  so  far  negotiable  that 
when  indorsed  they  are  transferable  by  delivery  and  the 
holder  may  maintain  an  action  thereon  in  his  own  name.** 

§  2250.     Interest  on  warrants. 

Warrants  sometimes  provide  on  their  face  for  pay- 
men^  of  interest,'''  and  charter  provisions  sometimes  pro- 
vide that  warrants  shall  bear  interest.®*  But  if  the  char- 
ter provides  that  warrants  ' '  shall  not  bear  interest, ' '  the 
municipality  is  without  power  to  contract  with  any  holder 
of  its  warrants  for  interest  thereon ;  ***  and  in  such  a  case 
one  who  advances  money  to  a  municipality  to  pay  its 
warrants,  under  an  arrangement  for  interest  on  the  war- 
rants, cannot  recover  the  reasonable  value  of  the  use 
of  the  money  on  the  theory  that  the  municipality,  hav- 
ing received  the  benefit  of  the  arrangement,  should  be 
liable  on  a  quantum  meruit.^'' 

In  the  absence  of  a  constitutional  or  statutory  provi- 
sion to  the  contrary,  a  municipality  has  authority  to  en- 
act ordinances  providing  that  its  warrants  shall  draw 
interest  at  the  legal  rate  of  interest  from  the  date  of 
presentment  and  endorsement;^^  and  the  repeal  of  an 
ordinance  providing  for  interest  on  warrants  does  not 
relieve  the  municipality  from  liability  for  interest  there- 
on.*^ Furthermore,  even  if  no  provision  is  made  as  to 
interest,  a  municipal  corporation,  it  is  generally  held,  is 
liable  for  interest  after  a  demand  has  been  made  for 
payment  of  a  warrant  or  certificate  of  indebtedness  and 
a  refusal  to  pay;  **  although  it  is  held  in  some  jurisdic- 

55.  Shakspeax  v.  Smith,  77  Cal.      Civ.  App.  1912),  150  S.  W.  212. 
638,  20  Pac.  294,  11  Am.  St  Rep.  60.    Id. 

327.  61.    Naar  v.  Trenton,  42  N.  J. 

56.  Watson  v.  Huron,  97  Fed.  L.  500;  State  ex  rel.  v.  Stout,  43 
449,  38  C.  C.  A.  264.  Wash.  501,  86  Pac.  848. 

57.  Read  v.  Buffalo,  74  N.  Y.  62.  Scranton  v.  Hyde  Park  Gas 
463.  Co.,  102  Pa.  St.  382. 

58.  Smith  V.  Buffalo,  39  N.  Y.  63.  See  cases  cited  post  and 
S.  881.  see,  as  to  interest  on  municipal 

59.  Heuermann  v.  Church  (Tex.      Indebtedness   In  general,   chapter 
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tions  that  no  sucli  liability  exists  unless  it  is  so  provided 
in  the  charter  or  statute,  or  in  the  contract  creating  the 
indebtedness,  or  by  general  ordinance.^* 

Where  interest  is  recoverable,  it  does  not  begin  to  run, 
unless  otherwise  provided,  until  demand  and  refusal  of 
payment,**  since  a  municipality  is  not  bound  to  seek  and 


on  Claims  against  Municipality, 
post.  ' 

In  Seymour  v.  Spokane,  6  Wash. 
362,  33  Pao.  832,  the  court  held 
that  municipal  corporations  -were 
liable  for  interest  upon  their  war- 
rants from  the  time  of  refusal  to 
pay  for  wants  of  funds,  where 
there  was  no  statute  requiring  the 
payment  of  interest.  It  was  there 
said:  "An  amount  of  money  due 
from  a  city  or  other  muBicipal 
corporation  should  draw  interest 
until  It  is  paid,  the  same  as  if  due 
from  a  private  person;  and  while 
it  is  probably  true  that,  under  the 
strict  rules  of  law,  interest  could 
not  be  collected  upon  money  due 
and  unpaid  by  a  municipal  cor- 
poration without  some  legislative 
provision  therefor,  there  is  no 
good  reason  for  such  rule." 

Interest  cannot  be  compounded. 
Portland  Sav.  Bank  v.  Montesano, 
14  Wash.  570,  45  Pac.  158. 

Rate  of  interest,  see  Seymour 
V.  Spokane,  6  Wash.  362,  33  Pac. 
832. 

64.  Peklri  v.  Reynolds,  31  111. 
529,  83  Am.  Dec.  244;  Smith  &  Co. 
V.  New  Orleans,  27  La.  Ann.  187, 
and  see,  as  to  interest  on  munici- 
pal indebtedness  in  general,  chap- 
ter on  Claims  against  Municipali- 
ties, post,  this  volume. 

See  also  Allison  v.  Juniata 
County.  50  Pa.  St.  351. 


Especially  where  it  is  so  stipu- 
lated on  their  face,  warrants  do 
not  bear  interest.  Creole  Steam 
Fire  Engine  Co.  No.  9  v.  New  Or- 
leans, 39  La.  Ann.  981,  3  So.  177. 

65.  Boustead  v.  Fenn.  Dist.,  1 
Phila.   (Pa.)   180. 

When  interest  begins  to  run, 
where  warrant  payable  out  of 
special  fund  to  be  realized  -from 
special  assessments,  see  Soule  v. 
Seattle,  6  Wash.  315,  33  Pac.  384, 
1080. 

Presentation  and  indorsement 
of  no  funds.  Warrants  draw  in- 
terest from  the  ci2t«  of  their  pre- 
sentation and  endorsement  of  in- 
ability to  pay  for  want  of  funds. 
State  ex  rel.  v.  Pacific,  61  Mo. 
155;  Monteith  v.  Parker,  36  Ore. 
170,  59  Pac.  192,  78  Am.  St  Rep. 
768;  Freeman  v.  Huron,  10  S.  D. 
368,  73  N.  W.  260. 

Presentation  of  warrants  for 
payment  or  indorsement,  as  pro- 
vided by  statute,  is  generally  nec- 
essary to  start  -the  running  of  in- 
terest. New  Orleans  v.  Warner, 
175  U.  S.  120,  20  Sup.  Ct.  44,  44 
L.  Ed.  96,  mod'g,  Warner  v.  New 
Orleans,  81  Fed.  645,  26  C.  C.  A. 
508. 

Presentation  to  wrong  officer. 
Presenting  a  warrant  for  payment 
to  one  who  had  none  of  the  mu- 
nicipal funds  in  his  possession  or 
any  access  thereto,  is  not  such  a 
presentation    that    will    start   in- 
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pay  its  creditors.®* 

After  presentation  of  a  warrant  and  its  indorsement, 
the  rate  of  interest  is  governed  by  tlie  existing  statute 
and  cannot  be  affected  by  a  subsequent  statute  reduc- 
ing the  legal  rate.®'' 

§  2251.     Rights  of  holders  of  warrants  in  general. 

A  person  taking  a  warrant  is  bound  to  know  the  law 
relating  thereto.®*  He  is  not  a  favored  creditor.  If  not 
the  original  payee,  it  is  immaterial  that  he  is  a  hona  fide 
purchaser  for  value-.®*  However,  if  the  warrant  of  a  mu- 
nicipality is  invalid,  but  the  original  indebtedness  is 
valid,  the  holder  of  the  warrant  may  recover  on  the  orig- 
inal indebtedness.  But  if  one  purchases  void  warrants, 
he  cannot  recover  the  amount  paid,  from  the  city,  un- 
less it  is  shown  the  latter  properly  received  the  money 
and  used  it  for  legitimate  purposes.'^" 

If  a  warrant  is  wrongfully  refused,  or  if  payment  of 
a  warrant  is  wrongfully  refused,  the  holder  may  ordi- 
narily bring  mandamus,''^  and  in  most  jurisdictions  an 
action  at  law  lies  to  recover  the  amount  due  on  war- 
rants.''* 

§  2252.     Payment  of  warrants. 

Warrants  are  properly  paid  to  the  payee,  unless  in- 
dorsed or  assigned  to  another.''*  They  are  not  payable 
until  due,''*  but  a  municipality  may  provide  that  pay- 

terest  running.     Vallfey   Bank  v.         69.    §  2249  ante,  this  volume. 
Brodie,  9  Ariz.  17,  76  Pac.  617.  70.    Watson  v.  Huron,  97  Fed. 

Commencement  of  suit  upon  a  449,  38  C.  C.  A.  264. 
warrant  Is  a  sufficient  demand  to  71.     §  2261  post,  this  volume, 

make  it  carry  interest  from  that  72.     §  2258  post,  this  volume, 

time.     New    Orleans    v.    Warner,         73.    Effect  of  payment  to  one 
175  V.  S.  120,  20  Sup.  Ct.  44,  44  '    other  than  payee  of  warrants,  un- 

L.  Ed.  96,  mod'g  Warner  v.  New  der  forged  assignment,  see  Casey 

Orleans,  81  Fed.  645,  26  C.  C.  A.  y.  Lincoln  Nat.  Bank,  82  N.  Y.  S. 

508.  625,   83  App.  Div.   91. 

66.  §  2185  ante,  this  volume.  74.    If  a  municipal  officer  is  re- 

67.  Shipley    v.    Hacheney,    34  quired  to  publish  a  notice,  on  re- 
Ore.  303,  55  Pac.  971.  celving   funds   to    pay    warrants, 

68.  Diggs  V.  Lobsitz,  4  Okla.  that  he  is  ready  to  pay  them,  one 
232,  43  Pac.  1069.  holding  a  warrant  need  not  com- 
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ment  shall  be  made  annually,  only,  on  its  bearing  inter- 
est warrants  payable  out  of  a  special  fund  J"  In  Oregon, 
it  is  held  that  a  municipal  officer  cannot  be  required  to 
make  a  partial  payment  on  a  warrant,  notwithstanding 
he  is  directed  to  do  so  by  the  council.'^®  But  in  Washing- 
ton it  is  held  that  if  there  is  money  enough  in  the  fund 
only  to  pay  a  part  of  a  warrant,  the  treasurer  should  pay 
part  thereof  on  demand.''^ 

Generally,  it  is  the  duty  of  the  treasurer  of  a  munici- 
pality to  pay  outstanding  warrants.'^*  And  when  a  war- 
rant is  presented  for  payment,  it  is  no  part  of  the  duty 
of  the  treasurer  to  inquire  into  the  legality  of  the  con- 
sideration for  which  it  was  givenJ*  But  the  treasurer 
may  refuse  to  pay  a  warrant  if  it  is  not  drawn  in  the 
terms  prescribed  by  law.*** 

Warrants  once  paid  generally  lose  all  vitality  and  can- 
not be  reissued.  But  the  receipt  of  warrants  by  the  city 
treasurer,  on  paying  the  amount  thereof  to  the  payees, 
does  not  necessarily  constitute  a  payment  thereof  so  as 
to  cancel  them.*^ 

§  2253.     Same — ^from  what  fund  payable. 

Warrants  are  sometimes  payable  only  from  certain 
funds, ®^  and  in  such  a  case  they  must  be  paid  out  of  the 
funds  on  which  they  are  drawn,*'  and  cannot  be  paid  un- 
less there  is  money  in  the  particular  fund  provided  for 

pel  tlie  officer  by  mandamus  to  80.    Bayerque  v.  San  Francisco, 

make  such  publication  in  order  to  Fed.  Cas.  No.  1,137. 

become  entitled  to  payment  First  81.     Bardsley   v.    Sternberg,    18 

Nat.  Bank  v.  Arthur,  10  Colo.  App.  Wash.  612,  52  Pac.  251. 

283,  50  Pac.  738.  82.    Diggs    v.    Lobsltz,    4   Okla. 

75.  Kenyon     v.     Spokane,     17  232,  43  Pac.  1069. 

Wash.  57,  48  Pac.  783.  §  2245  ante,  this  volume. 

76.  State  v.  Grant,  31  Ore.  370,  Warrant  held  to  show  it  pay- 
49  Pac.  855.  able  out  of  special  fund.     E.  K. 

77.  Potter  v.  Black,  15  Wash.  Jones  &  Co.  v.  Portland,  35  Ore. 
186,  45  Pac.  787.  512,  58  Pac.  657. 

78.  Jordan  v.  Hubert,  54  Cal.  83.  La  France  Fire  Engine  Co. 
260.  V.  Davis,  9  Waeh.  600,  38  Pac.  154. 

79.  Wolf  V.   Oiler,   16   Pa.   Co. 
Ct.  Rep.  236, 
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the  payment.^^  But  if  warrants  are  payable  from  cer- 
tain funds,  tlie  holder  cannot  complain  of  the  payment 
thereof  by  funds  derived  from  an  issue  of  new  warrants 
to  refund  them.®^  However,  if  warrants  are  drawn  on 
a  general  fund,  when  the  claim  is  in  fact  payable  only 
from  a  special  fund,  they  are  payable  only  from  the 
special  fund.^" 

A  fortiori,  if  warrants  are  payable  out  of  a  special 
fund,  a  holder  cannot  compel  the  municipality  to  pay 
them  out  of  a  general  fund,*''  at  least  unless  the  claim  is 
in  fact  a  general  one  enforcible  against  the  general 
funds.**  However,  if  a  special  fund  for  the  payment  of 
warrants  is  misappropriated  by  a  municipality,  the  war- 
rants are  payable  out  of  any  general  fund,  at  least  to 
the  extent  of  the  moneys  misappropriated.*"  Further- 
more a  claim  payable  out  of  a  -general  fund  is  properly 
paid  from  such  fund  notwithstanding  the  warrant  re- 
cites that  it  is  payable  from  a  special  fund. 

Recitals  in  warrants  which  are  mere  surplusage  do  not 
affect  their  validity  as  general  obligations  of  the  munici- 
pality; and  hence  a  recital  in  a  warrant  payable  out  of 
general  funds  that  it  shall  be  payable  out  of  a  Special 
fund  does  not  invalidate  the  warrant  notwithstanding  the 
municipality  had  no  authority  to  create  a  special  fund, 
or  where  an  attempt  to  create  a  special  fund  was  un- 
availing."" 

84.  People  v.  Wood,  71  N.  Y.  88.  Clark  t.  Des- Moines,  19  la. 
371;    People  v.  Lathrop,  19  How.      199,  220-222,  87  Am.  Dec.  423. 

Pr.  (N.  Y.)  358.  In   Californiai,  however,   a  war- 

85.  Kenyon  v.  Spokane,  17  rant  drawn  on  a  special  fund  can 
Wash.  57,  48  Pac.  783.  he     enforced    only    against    that 

86.  Tippecanoe  v.  Oox,  6  Ind.  fund.  Argenti  v.  San  Francisco, 
403,  405.  16  Cal.  255. 

87.  Turner  v.  Guthrie,  13  Okla.  89.  Quaker  City  Nat  Bank  v. 
26,  73  Pac.  283.  Tacoma,    27   Wash.    259,    67    Pac. 

General  fund    warrants    cannot  710. 
be  compelled  to  be  issued  to  pay         90.    Abrahams    v.     Omaha,     80 

a    claim    collectable    solely    from  Neb.  271,  114  N.  W.  161,  followed 

special  assessments.    State  ex  rel.  in  Rogers  v.  Omaha,  82  Neb.  118, 

V.  Moss,  44  Wash.  91,  86  Pac.  1129.  117  N.  W.  119. 
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§  2254.     Same — priority  of  payment. 

Statutes,  charters  or  ordinances  oftentimes  provide 
that  warrants  shall  be  paid  in  the  order  of  presentation 
or  registration,^"  and  such  a  statute  creates  a  contract 
which  cannot  he  impaired,  as  to  existing  warrants,  by 
subsequent  legislation.®^  But  statutory  provisions  that 
warrants  should  be  paid  in  the  order  of  presentation 


90.  First  Nat.  Bank  v.  Arthur, 
10  Colo.  App.  283,  50  Pac.  738; 
O'Donnell  v.  Philadelphia,  2 
Brewst.  (Pa.)  481;  State  v.  Camp- 
hell,'?  S.  D.  568,  64  N.  W.  1125. 

Where  statute  requires  warrants 
to  be  paid  in  order  of  their  regis- 
tration, it  is  Immaterial  that  no 
registration  book  was  kept  by  the 
o^cer,  where  the  date  of  regis- 
tration appears  from  the  warrants 
themselves.  First  Nat.  Bank  v. 
Arthur,  12  Colo.  App.  90,  54  Pac^ 
1107. 

Failure  of  officer  to  do  his  duty 
Immaterial.  The  holder'of  a  bond 
who  has  complied  with  all  the 
regulations  in  regard  thereto  as 
to  registration,  presentation,  etc., 
cannot  be  affected  by  the  failure 
of  a  municipal  officer  to  perform 
the  statutory  duty  of  keeping  a 
book  showing  the  number  and 
amount  of  each  warrant  pre- 
sented, etc.  Freeman  v.  Huron, 
10  S.  D.  368,  375,  73  N.  W.  260. 

91.  If  a  statute  requires  war- 
rants to  be  paid  in  the  order  of 
presentation,  warrants  issued  can- 
not be  affected  by  subsequent 
legislation  in  effect  making  the 
Income  of  each  year  a  fund  to 
pay  the  debts  of  that  year  to  the 
exclusion  of  prior  warrants  issued 
and  endorsed  as  unpaid  for  want 
of  funds,  since  it.  would  constitute 
the  impairment  of  the  obligation 


of  the  contract.    Phillips  v.  Reed, 
109  la.  188,  80  N.  W.  347. 

"It  is  settled  by  authority  that 
where  the  law,  at  the  time  of  the 
issuance  of  a  warrant,  provides 
for  its  payment  in  the  order  of  its 
presentation  this  becomes  a  part 
of  the  contract,  and  cannot  be  al- 
tered or  changed,  at  least  without 
an  equally  safe,  certain,  and 
speedy  provision  for  payment. 
Such  a  proposition  would  not 
seem  to  require  authorities  to  sus- 
tain it.  Usually  warrants  purport 
to  be  for  immediate  payment,  bvft 
where  the  county  or  city  is  in  an 
embarrassed  condition  such  pay- 
ment cannot  be  made;  and  when 
the  Legislature  provides  they 
shall  be  paid  in  the  order  of  the 
presentation  and  registration  this 
is  equivalent  to  inserting  in  each 
warrant,  'payable  at  any  time 
when  the  casli  in  the  fund  Is  suffi- 
cient to  pay  this  and  all  pre- 
viously presented  and  registered 
warrants,'  and  in  law  fixes  the 
date  of  payment  When,  there- 
fore, the  Legislature  sees  fit, 
dfinitely  or  indefinitely,  to  change 
the  date  of  maturity,  it  impairs 
the  obligation  of  the  contract,  and 
that  it  cannot  do  consistently  with 
the  provision  of  the  Constitution 
of  the  United  States."  E.  H.  Rol- 
lins &  Sons  V.  Grand  County,  199 
Fed.  71,  79. 
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apply,  in  some  states,  only  as  between  warrants  issued 
in  a  given  year.*'* 

If  there  is  no  regulation  as  to  the  order  in  which  mu- 
nicipal warrants  shall  be  paid,  the  courts  will  direct  such 
application  as  will  be  fair  to  the  warrant  holders  and  yet 
subserve  the  best  interests  of  the  municipality.*^  In  the 
absence  of  any  provision  to  the  contrary,  warrants  are 
payable  in  the  order  either  of  their  issuance  or  of  their 
presentation ;  **  and  generally  should  be  paid  in  the  or- 
der of  their  registration  where  they  draw  interest  only 
after  such  time.*^ 

If  warrants  subsequently  issued  or  registered  are  paid 
before  prior  warrants,  all  of  them  being  payable  out  of 
a  special  fund,  the  municipality  is  liable  in  damages  to 
the  holder  of  the  prior  warrants.*^  But  the  holder  of  a 
warrant  cannot  recover  damages  from  a  municipality 
on  the  ground  of  a  tort  because  of  wrongful  acts  in  pay- 
ing prior  warrants  out  of  a  general  fund  and  in  divert- 
ing a  special  fund  to  the  payment  of  subsequent  war- 

92.  Phillips   V.    Reed,    107    la.      600,  38  Pao.  154;  Hull  v.  Ames,  26 
331,  76  N.  W.  850,  77  N.  W.  1031.  Wash.  272,  66  Pac.  391,  90  Am.  St. 

In  South  Dakota,  however,  war-  Rep.  743. 

rants  must  he  paid  in  the  order  95.     First  Nat.  Bank  v.  Arthur, 

of  their   priority   without  regard  12  Colo.  App.  90,  54  Pa,c.  1107. 

to  provisions   as  to  the  payment  Indorsements  not  conclusive  as 

of  current  expenses  from  the  in-  to  time.    An  indorsement  on  city 

come  of  each  year.     Freeman  v.  warrants   hy  the    city    treasurer 

Huron,  10  S.  D.  368,  73  N.  W.  260.  that  they  are  not  paid  for  want 

Rule  In  Washington,  see  Bide-  of  funds  is  merely  ministerial  and 

miller  v.  Tacoma,  14  Wash.  376,  does  not  control  the  time  of  pre- 

44  Pac.  877. ,  sentation  w!here  in  fact  it  was  he- 

93.  First  Nat.  Bank  v.  Arthur,  fore   the   date   of   the   Indorsing. 
12  Colo.  App.  90,  54  Pao.  1107.  Muhlenberg  v.  Tacoma,  21  Wash. 

Warrants  issued  to  pay  a  judg-  306,' 57  Pao.  811. 

ment   against  a  municipality   are  gg.     Shannon  v.  Huron,  9  S.  D. 

prior  to  claims  for  necessary  ex-  356,  69  N.  W.  698;  Northwestern 

penses.     Lorence     v.     Bean,     18  Lumber  Co.  v.  Aberdeen,  22  Wash. 

Wash.  36,  50  Pac.  582.  404,  60  Pac.  1115.    See  also  Quaker 

94.  Bardsley   v.    Sternberg,   18  City    Nat.    Bank   v.    Tacoma,    27 
Wash.  612,  52  Pac.  251;  La  France  Wash.  259,  67  Pac.  710. 

Fire  Engine  Co.  v.  Davis,  9  Wash. 
6  McQ.  29 
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rants,  where  the  special  fund  would  not  have  satisfied 
plaintiff's  warrant  in  its  regular  order  of  payment,  even 
if  such  fund  had  been  properly  used.*'' 

A  merger  of  warrants  into  a  judgment  does  not  affect 
the  priority  of  other  warrants  over  such  warrants,  as  to 
payment,  nor  take  away  any  priority  of  the  warrants 
merged  in  the  judgment.®^  So  the  holder  of  a  warrant 
who  has  brought  mandamus  proceedings  to  compel  the 
levy  of  a  tax  to  pay  warrants  does  not  obtain  any  pri- 
ority other  than  that  provided  for  in  the  statute.®' 

§  2255.     Same — ^warrants   as   receivable   in  payment   of 
taxes,  etc. 

In  some  states,  statutes  provide  that  all  warrants  shall 
be  receivable  for  taxes  for  city  purposes  and  for  all  debts 


97.  Ames  v.  Seattle,  55  Wash. 
222,  104  Pac.  199. 

In  Northwestern  Lumber  Co.  v. 
Aberdeen,  35  Wash.  636,  639,  77 
Pac.  1063,  the  court  said:  "The 
complaint  alleges  a  wrongful  di- 
version of  the  special  street  im- 
provement funds  of  respondent, 
and  the  payment,  without  au- 
thority, of  moneys  belonging  to 
said  funds,  on  warrants  which 
were  issued  against  the  same  and 
subsequently  numbered.  But  it 
fails  to  allege  that  there  was  suffi- 
cient money  belonging  to  any  of 
these  special  funds  diverted  there- 
from to  have  paid  and  satisfied 
the  other  warrants  against  the 
same  funds  Issued  in  their  regular 
order  and  prior  in  dates  and  num- 
ber to  these  warrants  held  by 
appellant;  or  that  appellant,  at 
the  times  of  the  alleged  diversion 
of  such  funds,  was  rightfully  en- 
titled to  have  such  money,  or  any 
part  thereof,  applied  towards  the 
payment    and    liquidation    of    its 


warrants  described  In  the  com- 
plaint. It  other  words,  the  appel- 
lant was  required  to  allege  suffi- 
cient facts  to  show  that  it  was 
prejudiced  by  the  payment  of 
those  subsequent  warrants  out  of 
their  regular  order,  and  that  it 
had  the  lawful  right  to  insist  that 
-this  money,  or  some  portion  there- 
of would  have  been  applied  to- 
wards the  payment  of  the  war- 
rants in  question.  For  aught  that 
appears  from  the  complaint,  this 
money  was  insufficient  in  amount 
to  have  paid  such  prior  outstand- 
ing paper,  and  the  accrued  in- 
terest thereon.  If  such  were  the 
case,  appellant  has  no  just  or 
legal  cause  of  complaint  in  the 
present  controversy." 

98.  Grand  County  v.  People  ex 
rel.,  16  Colo.  App.  215,  223,  64 
Pac.  675;  First  Nat.  Bank  v.  Mor- 
ton County,  7  Kan.  App.  739,  742, 
52  Pac.  580. 

99.  State  v.  Hardcastle,  68 
Wash.  548,  124  Pac.  110. 
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due  the  municipality  issuing  them.  Such  statutes,  in  so 
far  as  existing  warrants  are  concerned,  create  a  contract 
which  cannot  be  impaired  by  subsequent  legislation.^ 
They  do  not,  however,  cure  any  paper  illegally  issued  by 
municipalities.^  And  ordinances  making  warrants  re- 
ceivable in  payment  of  municipal  licenses  have  been  held 
invalid,  where  a  statute  makes  such  warrants  payable  in 
the  order  of  presentation.^ 

If  a  statute  provides  that  warrants  shall  be  receivable 
for  all  debts  due  the  municipality,  it  cannot  be  nullified 
by  an  ordinance  of  the  municipality,*  nor  by  the  munici- 
pality dividing  the  tax  levy  into  separate  funds." 

§  2256.     Assignment  of  warrants. 

Warrants  are  assignable,*  subject  to  any  defense  ex- 
isting in  favor  of  the  municipality  against  the  original 
holder  at  the  time  of  the  assignment.^  Warrants  paya- 
ble to  bearer  are,  assignable  by  delivery,®  and  where  pay- 
able to  a  named  person  are  generally  held  to  be  assign- 
able by  indorsement  and  delivery  without  any  formal 

1.    state  V.  Rives,  12  Ark.  721,  2.    Lindsey  v.  Rottaken,  32  Ark. 

729.  619;  Grogan  v.  San  Francisco,  18 

The  Supreme  Court  of  Colorado,  Cal.  590. 

in  People  v.  Hall,  8  Colo.  485,  9  3.    Raton    Waterworks    Co.    v. 

Pac.     34',     expressly     held     that,  Raton,   9   N.   M.   70,   49   Pac.   898, 

where  the  general  law  of  the  state  rev'd  on  other  grounds  in  174  U. 

In   force    at  the   time   of   the   is-  S.  360,  19  Sup.  Ct  719,  43  L.  Ed. 

Euance  of  a  warrant  provided  it  1005. 

should  be  receivable  for  taxes,  a  4.     Ex  parte  Willis,  74  Ark.  498, 

subsequent    repeal    of    such    law  86  S.  W.  300. 

was  in  conflict  with  section  10  of  5.    Western   Town   Liot   Co.   v. 

article  1  of  the.  federal  Constltu-  Lane,  7  S.  D.  1,  62  N.  W.  982. 

tion:      "No  state     •         *     shall  6.    Knapp  v.  Hoboken,  38  N.  J. 

pass  any       *     *     law  impairing  L.  371. 

the  obligation  of  contracts"   and  7.    North  Bergen  Tp.  v.  Eager, 

a  similar   provision  of  the  state  41  N.  J.  L.  184. 

Constitution    of    Colorado.     This  8.    Heffleman     v.     Pennington 

was  followed  in  People  v.  Austin,  County,  3  S.  D.  162,  170,  52  N.  W. 

11  Colo.  134,  17  Pac.  485,  and  in  851. 

E.   H.   Rollins   &   Sons  v.   Grand  '      Contra,  People  ex  rel.  v.  Gray, 

County,  199  Fed.  71,  77.  23  Cal.  125. 
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assignment,'  unless  it  is  otherwise  provided  by  law.^" 

The  assignor  of  a  warrant  is,  in  some  states,  held  lia- 
ble thereon  as  an  indorser,^^  while  in  other  jiirisdictions 
the  assignee  takes  subject  to  the  superior  title  of  any- 
other  person." 

§  2257.  Reissuance,  funding  and  calling  in  for  examina- 
tion. 
Statutes  in  some  jurisdictions  authorize  municipalities 
to  call  in  any  outstanding  warrants  by  order  for  cancel- 
lation and  reissue  not  ofteifer  than  once  a  year  and  pro- 
vide that  if  such  warrants  are  not  presented  they  shall 
be  barred.*^    Such  enactment  is  within  the  power  of  the 


9.  National  Bank  v.  Herold,  74 
Cal.  603,  607,  16  Pac.  507,  5  Am. 
St.  Rep.  476;  People  ex  rel.  v. 
Johnson,   100   ni.   537,   5'48. 

See  Field  v.  Highland  Park,  141 
Mich.  69,  104  N.  W.  393. 

If  a  warrant  Is  payable  to  a  cer- 
tain person  or  the  holder,  and  pro- 
vides that  it  shall  be  transferable 
by  indorsement,  it  can  be  assigned 
only  by  indorsement.  Winfleld  v. 
Hudson,  28  N.  J.  L.  255. 

Where  warrants  have  not  been 
delivered  to  nor  endorsed  by  the 
payee,  title  cannot  be  acquired 
thereto  by  any  one  so  as  to  en- 
title him  to  collect  their  amount 
from  the  municipality.  Terry  v. 
Allis,  20  Wis.  32. 

10.  Form  of  assignment  re- 
quired by  Missouri  statute,  on  as- 
signment of  county  warrants,  see 
Isenhour  v.  Barton  County,  190 
Mo.  163,  169,  88  S.  W.  759. 

11.  Bull  V.  Sims,  23  N. 
Contra,   Keller   v.    Hicks, 
457,  463,  83  Am.  Dec.  28. 

Rule   applied    to    town 
Furgerson  v.  Staples,  82 


.  Y. 

570. 

22 

Cal. 

orders. 

Me. 

159, 

163,  19  Atl.  158,  17  Am.  St.  Rep. 
470. 

Implied  warranty.  The  seller  of 
a  municipal  warrant  for  value  im- 
pliedly warrants  it  to  be  the  gen- 
uine and  legal  obligation  of  the 
municipality  and  that  it  Is  not, 
to  the  knowledge  of  the  seller, 
subject  to  offset  or  counterclaim. 
Hart  V.  Wyndmere,  21  N.  D.  383, 
131  N.  W.  271. 

12.  People  V.  Johnson,  100  111. 
537,  547,  39  Am.  Rep.  63;  Miner 
V.  Vedder,  66  Mich.  101,  33  N. 
W.  47.  Contra,  Fidelity  Trust  Co. 
V.  Palmer,  22  Wash.  473,  475,  61 
Pac.\158,  79  Am.  St.  Rep.  953. 

If  one  sells  a  municipal  warrant 
to  another,  the  latter,  although  a 
Bono  fide  holder,  is  not  protected 
where  the  former  had  no  author- 
ity to  sell.  Vawter  v.  Gates,  66 
Kan.  505,  72  Pac.  207,  97  Am.  St 
Rep.  383. 

13.  Condon  v.  Eureka  Springs, 
135  Fed.  566,  holding  statute  not 
retroactive  and  that  if  it  was  re- 
troactive, it  would  be  unconstitu- 
tional as  impairing  the  obliga- 
tion of  the  contract. 
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legislature,^*  and  the  reissued  warrants  are  subject  to 
the  same  defenses  which  could  be  set  up  against  the  old 
warrants.^® 

If  bonds  are  issued  to  fund  outstanding  warrant  in- 
debtedness, the  warrants  become  merged  in  the  bonds, 
so  that  the  funds  realized  from  the  sale  of  the  bonds 
are  a  special  trust  fund  to  pay  the  warrants,  and  such 
fund  cannot  be  diverted  to  any  other  purpose ;  ^^  and  an 
action  cannot  be  maintained  on  merged  warrants  where 
proceedings  are  being  had  to  fund  the  indebtedness  by 
the  issuance  of  bonds,  or  at  least  not  until  such  proceed- 
ings are  vacated  because  of  unreasonable  delay.^'^ 

The  municipality  is  not  bound  by  an  unauthorized  re- 
issue of  city  warrants  by  the  city  treasurer  after  their 
payment.^^ 

§  2258.     Actions  on  warrants. 

In  some  early  cases,  it  was  held  that  warrants  were 
not  even  contracts  on  which  a  suit  could  be  maintained,^" 

14.  Ouachita  v.  Wolcott,  103  tJ.  wealth  v.  Sholtis,  24  Pa.  Super. 
S.  559,  26  L.  Ed.  505.  Ct.  487. 

15.  Wall  V.  Monroe  County,  103  "The  Supreme  Court  of  Wash- 
U.  S.  74    26  L.  Ed.  430.                         Ington    has    held    that    an    action 

16.Diggs    V.    Lohsltz,    4    Okla.      may  not  be  maintained  to  recover 

232    43  Pac    1069  judgment  upon  a  warrant  Issued 

'              '          "  by  a  municipal  corporation  of  that 

17.  De  Roberts  v_  Cross,  15  ^^^^^  evidencing  its  indebtedness 
Okla.  553,  82  Pac.  735.  ^^  ^j^^  holder,  and  that  the  remedy 

18.  Bardsley  v.  Sternberg,  17  of  the  holder  in  case  of  the  re- 
Wash.  243,  49  Pac.  499.  fugai  of  the  treasurer  of  the  cor- 

i  2252  ante,  this  volume.  poration   to    pay   the   warrant   in 

Transaction    held    not    a    pay-  Its    order    is    to    proceed,  against 

ment  of  a  warrant  and  the   de-  that  officer  by  mandamus,   since 

posit  of  it  with  a  bank  not  a  re-  all  that  he  could  obtain  upon  a 

issue.       Manitou     v.     nrst     Nat.  judgment  in   his   favor  would   be 

Bank,  37  Colo.  344,  86  Pac.  75.  a    warrant    Issued    by    the    town 

19.  Argenti  v.  San  Francisco,  authorities  for  the  payment  of  his 
16  Cal.  25&;  Martin  v.  San  EYan-  claim,  and  no  execution  would  lie 
Cisco,  16  Cal.  285;  Dyer  v.  Coving-  against  the  municipal  corporation, 
ton  Tp.,  19  Pa.  St.  200;  O'Donnell  Cloud  v.  Town  of  Sumas,  9  Wash. 
V.  Philadelphia,  7  Phila.  (Pa.)  399,  37  Pac.  305."  First  National 
334,    3    Brewst.     481;     Common-  Bank    of    Central    City    v.    Port 
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but  it  is  now  held  that  a  warrant  is  a  contract  to  pay 
money  and  an  action  may  be  brought  thereon,^"  and  by 
a  transferee  in  his  own  name,*^  notwithstanding  it  is  not 
negotiable.^*    But  an  action  canot  be  maintained  on  war- 


Townsend,  184  Fed.  574,  106  C. 
C.  A.  554,  refusing  to  follow  state 
decision.  But  In  Bank  of  British 
Columbia  v.  Port  Townsend,  16 
Wash.  450,  47  Pac.  896,  the  ru!« 
Is  limited,  it  seems  to  warrants 
drawn  upon  the  general  fund  ot 
a  municipality,  and  it  is  held  that 
an  action  lies  where  the  city 
agreed  to  provide  a  fund  for  the 
payment  of  the  warrants,  accord- 
ing to  law,  and  failed  to  do  so. 
Compare  Potter  v.  Whatcom,  25 
Wash.  207,  65  Pac.  197;  Seymour 
V.  Spokane,  6  Wash.  362,  33  Pac. , 
832. 

20.  Colorado.  Travelers'  Ins. 
Co.  V.  Denver,  11  Colo.  434,  18 
Pac.  556. 

New  Mexico.  Raton  Water- 
works Oo.  V.  Raton,  9  N.  M.  70, 
49  Pac.  898,  rev'd  on  other 
grounds,  in  174  U.  S.  360,  19  Sup. 
Ct.  719,  43  L.  Ed.  1005. 

New  I  York.  Re  Brennan,  19 
Abb.  Pr.   (N.  Y.)   376. 

Pennsylvania.  Scranton  v. 
Hyde  Park  Gas  Co.,  102  Pa.  St. 
382. 

Wisconsin.  Terry  v.  Milwau- 
kee, 15  Wis.  490. 

See  Blackman  v.  Hot  Springs, 
14  S.  D.  497,  85  N.  W.  996; 
Wilder  v.  New  Orleans,  87  Fed. 
843,  31  C.  C.  A.  249. 

Remedy  by  mandamus  not  ex- 
clusive. The  holder  of  a  warrant 
is  not  restricted  to  proceedings 
by  mandamus  but  may  sue  the 
municipality  in  an  action  at  law. 


Goldsmith  v.  Baker  City,  31  Ore. 
249,  49  Pac.  973. 

Time  to  sue.  If  money  is  col- 
lected to  pay  a  warrant  and  is 
then  embezzled  by  a  municipal 
officer,  and  the  municipality  ac- 
cepts property  in  settlement  with 
such  officer,  the  holder  of  the 
warrant  may  enforce  payment 
without  waiting  until  the  munic- 
ipality has  sold  the  property. 
Potter  V.  New  Whatcom,  20  Wash, 
589,  56  Pac.  394,  72  Am.  St.  Rep. 
135. 

Statutes  sometimes  expressly 
authorize  warrants  to  be  sued  on. 
Augusta  Bank  v.  Augusta,  49  Me. 
507. 

Judgment,  see  Creole  Steam 
Fire  Engine  Co.  No.  9  v.  New 
Orleans,  39  La.  Ann.  981,  3  So. 
177. 

21.  Coleman  v.  New  Kensing- 
ton, 140  Fed.  684. 

Contra,  Savage  v.  Mathews,  98 
Ala.  535,  13  So.  328;  Dana  v. 
San  Francisco,  19  Cal.  486;  O'Don- 
nell  V.  Philadelphia,  2  Brewst. 
(Pa.)  481,  7  Phila.  234. 

"An  Indorsee  may  sue  upon 
such  warrant,  not  because  he  has 
title  under  the  law  merchant,  but 
because  the  indorsement  amounts 
to  an  assignment  of  the  debt  upon 
which  the  warrant  is  issued." 
State  V.  Cook,  43  Neb.  318,  323, 
61  N.  W.  693. 

22.  Connersville  v.  Conners- 
ville  Hydraulic  Co.,  86  Ind.  184. 

f  2249,  ante,  this  volume. 
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rants  without  allegation  and  proof  of  their  presentation, 
or  of  facts  wMch  will  excuse  the  presentation.^^ 

The  complaint  or  petition  in  an  action  for  money  al- 
leged to  be  due  upon  municipal  warrants  of  course  must 
set  forth  all  the  facts  necessary  to  show  a  cause  of  ac- 
tion,^* including  presentation  of  the  warrant  and  a  de- 
mand for  payment.^*  If  payable  out  of  a  special  fund 
only,  it  should  allege  that  there  is  money  in  such  fund 
to  pay  the  warrant ;  *^  but  if  not  payable  out  of  a  special 
fund,  it  is  not  necessary  to  allege  that  the  treasurer  has 
funds  or  that  he  has  indorsed  the  warrant  not  paid  for 
want  of  funds.^'^  The  consideration  for  the  warrant  need 
not  be  stated,^^  and  it  need  not  be  specifically  alleged 
that  the  warrant  was  in  writing,  nor  need  it  be  shown 
that  the  signature  of  the  person  acting  as  mayor  was 
authorized.^* 

§  2259.     Same — defenses. 

Any  defense  which  can  be  set  up  in  an  action  on  any 
contract  can  be  urged  in  an  action  against  a  municipality 
on  its  warrant,  without  regard  to  whether  plaintiff  is  a 

23.    Farmers'    Bank    v.    Wick-  Home  Savings  Bank,  200  Fed.  28. 

liffe,  129  Ky.  679,  112  S.  W.  835.  25.    Central  v.  Wilcoxen,  3  Colo. 

§  2254,  ante,  this  volume.  566;  Ferguson  v.  St  Louis,  6  Mo. 

Demand.  "No  sound  reason  can  499. 
be  given  why  a  town  should  be  26.    Travelers'  Ins.  Co.  v.  Den- 
subjected    to    the    perplexity    of  ver,    11    Colo.    434,   18    Pac.    556. 
costs    of    an    action    before    the  Compare  Bull  v.   Sims,  23  N.  Y. 
payee  of  an  order  will  do  his  duty  570. 

and  request  the  payment.    •    *    •  Contra,   where   payable   out   of 

There  Is  an  Implied  engagement  general  fund.    Reeve  v.  Oshkosh, 

to   conform  to  established  usage  33  Wis.  477. 

and   present   the   order   for   pay-  27.    Connersvllle     v.     Conners- 

ment."     Vamer  v.  Nobleborough,  vlUe  Hydraulic  Co.,  86  Ind.  184. 

2  Greenl,  (Me.)  121,  11  Am.  Dec.  28.    Travelers'  Ins.  Co.  v.  Den- 

48.  ver,   11    Colo.   434,   18    Pac.    556; 

24'.    See  San  Antonio  v.  Alamo  O'Donnell      v.      Philadelphia,      2 

National  Bank,  52  Tex.  Civ.  App.  Brewst    (Pa.)    481,    7   Phlla.   234. 

561,  114  S.  W.  909;  First  National  29.    Stephens    v.    Spokane,    11 

Bank  v.  Ft.   Townsend,   184   Fed.  Wash.  41,  39  Pac  266. 
574,  106  C.  C.  A.  554;   Denver  v. 
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bona  fide  holder  for  value.'®*  Thus,  illegal  issuance  is  a 
defense  even  against  a  bona  fide  holder,'^  as,  for  exam- 
ple, where  the  issuance  was  ultra  vires?^  So  want  of 
consideration  is  a  good  defense.*'  Likewise,  if  a  city 
clerk,  after  the  issuance  of  warrants,  fraudulently  raises 
the  face  value  thereof,  the  municipality  is  not  liable  for 
the  increased  value,  although  the  alteration  could  not 
readily  be  detected  because  of  the  failure  of  municipal 
officers  to  draw  lines  through  the  blank  spaces.'*  On 
the  other  hand,  it  is  no  defense  that  there  is  no  money 


3d.  See  Field  v.  Highland  Park, 
141  Mich.  69,  104  N.  W.  393. 

§  2249,  ante,  this  volume. 

Defense  of  indebtedness  over 
debt  limits,  see  FVeeman  v.  Hu- 
ron, 10  S.  D.  368,  73  N.  W.  260. , 

Indorsement  on  warrants  that 
they  are  not  paid  for  want  of 
funds  does  not  preclude  the  mu- 
nicipality from  afterwards  set- 
ting up  defenses  to  their  pay- 
ment. State  V.  Benson,  70  Ind. 
481. 

Estoppel.  A  municipality  may 
be  estopped,  in  a  proper  case,  to 
set  up  certain  defenses  to  an  ac- 
tion against  it  on  its  warrants. 
Warner  v.  New  Orleans,  167  tf. 
S.  467,  17  Sup.  Ct.  892,  42  L.  Ed. 
239. 

Drawing  warrants  against  a 
fund  composed  to  a  large  extent 
of  assessments  and  judgments 
against  the  municipality  estops  it 
to  deny  the  validity  of  such  as-" 
sessments  and  judgments.  War- 
ner V.  New  Orleans,  87  Fed.  829, 
31  C.  C.  A.  238;  New  Orleans  v. 
Warner,  171  U.  S.  685,  19  Sup. 
Ct.  874,  43  L.  Ed.  1179. 

Sufficiency  of  answer  or  plea,  in 
an  action  on  warrant,  see  Central 
v.    Btown,    2    Colo.    703;    Bangor 


Sav.  Bank  v.  Stillwater,  45  Fed. 
544. 

Warrant  construed  as  an  ab- 
solute certificate  of  debt  and  not 
a  direction  to  pay  out  of  a  spec- 
ified fund.  Bull  V.  Sims,  23  N.  Y. 
570. 

If  the  warrants  are  not  denied 
under  oath,  proof  of  their  signa- 
ture or  of  the  authority  to  issue 
them  need  not  be  made.  Clark  v. 
Des  Mones,  19  Iowa,  199,  87  Am. 
Dec.  423. 

31.  Goodwin  v.  East  Hartford, 
70  Conn.  18,  38  Atl.  876. 

32.  Cheeney  v.  Brookfield,  60 
Mo.  53. 

Vote.  It  Is  a  defense  that  the 
debt  was  contracted  without  a 
vote  of  the  people,  as  required  by 
statute.  State  ex  rel.  v.  Newport 
(Wash.  1912),  126  Pac.  637. 

Ratification.  Warrants,  which 
are  void  in  their  inception  be- 
cause in  excess  of  the  debt  limit, 
cannot  be  made  binding  on  the 
municipality  by  ratification.  Eddy 
Valve  Co.  v.  Crown  Point,  166 
Ind.  613,  76  N.  E.  536,  3  L.  R.  A. 
(N.  S.)  684. 

33.  Connersville  v.  Conners- 
ville   Hydraulic   Co.,   86   Ind.    235 

34'.  Chandler  v.  Bay  St.  Louis, 
67  Miss.  326. 
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in  the  treasury  for  the  payment  of  warrants,^^  nor  is 
the  fact  that  funds  applicable  to  the  payment  of  warrants 
were  lost  by  deposits  in  banks  that  subsequently  became 
insolvent.^* 

If  warrants  are  construed  to  constitute  indebtedness, 
and  the  debt  limit  of  the  municipality  has  been  exceeded 
at  the  time  of  the  issuance  of  warrants,  the  municipality 
cannot  estop  itself  by  its  conduct  or  otherwise  to  deny 
its  liability  when  sued  upon  such  warrants.*''  And  a  mu- 
nicipality is  not  estopped  from  showing  its  want  of  power 
to  issue  the  warrant,  especially  where  there  is  no  recital 
therein  that  all  requirements  of  law  in  regard  to  its  is- 
suance have  been  complied  with.'* 

A  warrant  of  a  municipality  shows  a  prima  facie  valid 
claim  against  the  municipality;  **  and  th^  burden  of  prov- 
ing defenses  is  on  the  municipality.*" 

§  2260.     Same — statutes  of  limitation  as  barring  actions 
on  warrants. 

Actions  on  municipal  warrants  are  generally  barred 
in  the  number  of  years  which  bar  an  unsealed  instru- 
ment.*'   However,  if  warrants  are  required  by  statute  to 

35.  Aull  S'av.  Bank  v.  Lexlng-  son,  64  Kan.  645,  68  Pac.  52; 
ton,  74  Mo.  104.  Pine  Tree  Lumber  Co.  v.  Fargo, 

The  action  of  a  council  in  draw-  12  N.  D.  360,  96  N.  W.  357;  ,Greer 

Ing    a    warrant    Is    neither    con-  County  v.  Gregory,  15  Okla.  208, 

elusive  nor  presumptive  evidence  81  Pac.  422. 

that  there  is   sufilcient   funds   to  Burden   is   on   the  municipality 

pay   it.     Niles    Bryant   School   v.  to  prove  that  the  claim,  for  which 

Bailey,  161  Mich.  193,  126  N.  W.  the  warrant  was  issued,  was  not 

116.  a  legal  demand  against  It.     Con- 

36.  New  York  Security  &  Trust  nersvllle  v.  Connersville  Hydrau- 
Co.  V.  Tacoma,  21  Wash.  303,  57  lie  Co.,  86  Ind.  184. 

Pae.    810.  The  defense  that  the  municipal- 

37.  Eddy  Valve  Co.  v.  Crown  ity  had  reached  its  limit  of  In- 
Point,  166  Ind.  613,  76  N.  B.  536,  debtedness  before  the  warrant 
3  L.  R.  A.   (N.  S.)  684.  was  issued  must  be  clearly  shown. 

38.  Hubbell  v.  Custer  City,  15  Roe  v.  Phillipi,  45  W.  Va.  785,  32 
S.  D.  55,  87  N.  W.  520.  8.  E.   224. 

39.  State  v.  Mutty,  39  Wash.  41.  New  Orleans  v.  Warner, 
624,  82  Pac.  118.  175  V.  S.  120,  20  Sup.  Ct  44',  44 

40.  Hubbell  v.  South  Hutchln-  L.  Ed.  96. 
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be  sealed,  the  period  of  limitations  for  actions  on  sealed 
instruments  governs.*^  But  if  a  warrant  is  sealed  with- 
out authority  of  law,  the  time  to  sue  is  fixed  by  the  stat- 
ute relating  to  unsealed  rather  than  sealed  instruments.*^ 

The  cause  of  action  accrues  when  the  warrants  are  due 
and  payable,  and  a  fund  is  in  existence  to  pay  such  war- 
rants. Until  a  fund  is  provided  by  the  municipality  to 
pay  warrants,  limitations  do  not  ordinarily  begin  to 
run.**  Thus,  where  warrants  do  not  draw  interest  until 
presented  for  payment,  and  payment  refused  for  want 
of  funds,  and  interest  does  not  cease  until  notice  given 
of  the  existence  of  funds  to  pay  the  warrants,  limitations 
do  not  begin  to  run  until  there  is  a  fund  in  the  treasury 
from  which  to  pay  the  warrants.*®  So  limitations  do 
not  commence  to  run  against  warrants  payable  out  of  a 
special  fund  to  be  created,  until  such  fund  has  in  fact 
been  created,  and  there  is  sufficient  money  in  the  fund 
with  which  to  pay  the  warrants.*® 

A  warrant  issued  to  pay  a  valid  indebtedness  is  such  a 

Construction  of  particular  stat-  R.  A.   (N.  S.)  478;   Greer  County 

utes  of  limitation,  see  Walnut  Tp.  v   Clark,  12  Okla.  197,  70  Pao.  206. 

V.   Jordan,   38   Kan.   562,   16   Pac.  South      Dakota.      Brannon      v. 

812;  Stete  ex  rel.  t.  Holt  County  White  Lake  Tp.,  17  S.  D.  83,  95 

Court,  135  Mo.  533,  37  S.  W.  521;  N.  W.  284. 

Coler  V.  Sterling,  15  S.  D.  415,  89  "As,    under   the   law,    the   war- 

N.  W.  1022.                          ,  rants  were  payable  In  the  order 

42.  Condon  v.  Eureka  Springs,  of  their  registration,  subject  to 
135  Fed.  566,  571.                -  *^®  provision  as  to  the  receipt  of 

43.  Crudup  V.  Ramsey,  54  Ark.  warrants  for  taxes,  and  under  the 
168,  15  S.  W.  458;  Condon  v.  allegations  there  has  been  no 
Eureka  Springs,  135  Fed.  566.  ""'^    ^^^'^    ^^    ™°°«y    ^^    ^^^ 


44.     Colorado.    Forbes  v.  Grand 


treasury  was  sufficient  to  pay 
them  and  prior  orders,  the  statute 
County,  23  Colo.  344,  47  Pac.  388.      ^f  umitations   has   not  yet   com- 

Kansas.  Hubbell  v.  South  menced  to  run  against  them."  B. 
Hutchinson,  64  Kan.  645,  68  Pac.  h.  Rollins  &  Sons  v.  Grand 
62.  County,  199  Fed.  71,  76. 

New  Mexico.  Miller  v.  S'ocorro,  45.  Apache  County  v.  Barth.  6 
9  N.  M.  416,  54  Pac.  756.  Ariz.  13,  53  Pac.  187. 

Oklahoma.  Barnes  t.  Turner,  46.  Rogers  v.  Omaha,  82  Neb. 
14  Okla.   284,  78   Pac.  108,   10   L.      118,  117  N.  W.  119. 
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written  acknowledgment  of  the  debt  and  a  promise  to 
pay  it  that  it  arrests  the  running  of  limitations.*'' 

§  2261.     Mandamus., 

If  a  claim  against  a  municipality  has  been  duly  al- 
lowed, and  it  is  the  duty  of  a  particular  municipal  offi- 
cer or  officers  to  issue  a  warrant  therefor,  mandamus 
lies  to  compel  the  issuance.**  So  if  a  warrant  has  been 
issued,  and  it  is  the  duty  of  a  particular  officer  to  pay 
it,  mandamus  lies  to  compel  him  to  perform  such  duty.*' 


47.  Abrahams  v.  Omaha,  80 
Neb.  271,  114  N.  W.  161;.  Rogers 
V.  Omaha,  80  Neb.  591,  114  N.  W. 
883. 

48.  Idaho.  Rice  v.  Gwinn,  5 
Idaho,  394,  49  Pac.  412. 

Mississippi.  Jonestown  v.  Ga- 
nong,  97  Miss.  67,  52  So.  579. 

New  Jersey.  American  La 
France  Pire  Engine  Co.  v.  Sey- 
mour, 79  N.  J.  L.  92,  74  Atl.  439. 

New  Yorlc.  People  v.  Clarke, 
174  N.  T.  259,  66  N.  E.  819;  Peo- 
ple V.  Coler,  68  N.  Y.  S.  767,  56 
App.    Div.    459. 

Pennsylvania.  Breslin  v.  Barl- 
ey, 36  Pa.  Super.  Ct.  49  (rule  ap- 
plied to  president  of  borough). 

Texas.  Altgelt  v.  Campbell 
(Tex.  Civ.  App.),  78  S.  W.  967. 

Wisconsin.  State  v.  Born,  97 
Wis.  542,  73  N.  W.  105. 

United  States.  Little  Rock  v. 
United  States,  103  Fed.  418,  43 
C.   0.  A.   261. 

Mandamus.  The  issuance  of  a 
warrant  may  be  compelled  by 
mandamus  where  the  claim  has 
been  allowed  and  a  tax  raised  to 
pay  It,  and  nothing  remains  to 
be  done  but  the  issuance  of  a 
proper  warrant.  Wunderlich  v. 
Kalkofen,  134  Wis.  74,  113  N.  W. 
1091, 


The  drawing  of  a  warrant  in 
payment  of  a  claim,  which  has 
already  been  allowed  by  the 
council,  is  merely  clerical  or 
ministerial,  and  may  be  enforced 
by  mandamus  in  a  proper  case. 
State  ex  rel.  v.  Hodapp,  104  Minn. 
309,  116  N.  W.  589. 

Defenses.  A  municipal  officer, 
in  such  case,  cannot  set  up  in 
defense  the  alleged  illegality  of 
the  contract,  on  which  the  war- 
rant is  based.  State  ex  rel.  v. 
Hodapp,  104  Minn.  309,  116  N.  W. 
589. 

In  New  Jersey,  'however,  the  su- 
preme court,  in  its  discretion,  will 
refuse  to  compel  a  city  officer  to 
sign  a  warrant  for  money  when 
the  circumstances  are  such  that 
the  relator  should  establish  his 
right  to  the  money  he  claims  in 
a  proceeding  in  which  the  city 
might  present  a  defense.  Pada- 
yano  v.  Fagan,  66  N.  J.  L.  167,  48 
Atl.  898. 

49.  Cloud  V.  Lawrence,  12 
Wash.  163,  40  Pac.  741. 

Where  a  warrant  is  issued  and 
there  are  funds  to  pay  it,  man- 
damus lies  to  compel  payment. 
Ullman  v.  Sandell,  158  Mioh.  496, 
122  N.  W.  1076. 

In  the  federal  courts,  however, 
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On  the  other  hand,  if  the  issuance  or  signature  of  war- 
rants, by  the  officer  is  discretionary,  mandamus  does  not 
lie  to  compel  him  to  issue  or  sign  them,^"  nor  does  the 
writ  lie  where  the  claim  is  required  to  be  audited  and 
allowed  and  there  has  been  no  audit  or  allowance.^  ^  And 
if  the  municipal  council,  after  auditiug  a  claim,  discovers 
fraud  and  orders  the  treasurer  not  to  pay  the  warrant, 
mandamus  does  not  lie  to  compel  its  payment.^*  Fur- 
thermore, mandamus  to  compel  the  payment  of  warrants 
may  be  precluded  by  laches.^^ 

If  the  presence  of  funds  in  the  treasury  is  a  condition 
precedent  to  the  right  to  draw  a  warrant,"  then  of  course 
mandamus  does  not  lie  to  compel  the  drawing  of  a  war- 
rant where  it  is  shown  that  there  are  no  funds  applica- 
ble to  its  payment.^* 

mandamus  will  not  lie  to  compel  Inson,   134   Wis.   283,   114   N.   W. 

the   payment   of  a  warrant   until  453.  i 

after  a  judgment  on  the  warrant  51.     Smith  v.   McCutcheon,   146 

is  recovered  in  an  action  at  law.  Ala.  455,  459,  41  So.  619. 

Chickaming  v.   Carpenter,  106  U.  52.     State  v.  Cook,  43  Neb.  318, 

S.  663,  665,  1  Sup.  Ct.  620,  27  L.  325,  61  N.  W.  693. 

Ed.  307.  53.     Clark  v.  Barle,  42  N.  J.  L. 

50.    Rooney  v.   Snow,   131   Cal.  94. 

51,  63  Pac.  155;  Rudolph  v.  Hutch-  54.    State  v.  Goodwin,  87  S.  C. 

419.  59  S.  S.  3S. 
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1.    definitions,  kinds  op  bonds  and  other  general 
considerations. 

§  2262.     Introductory. 

Municipal  bonds  are  obligations,  negotiable  in  form 
and  generally  under  seal,  promising  to  pay,  at  a  fixed 
future  day,  to  a  person  named  or  bis  order  or  to  bearer, 
a  certain  sum  with  interest,  and  usually  with  coupons 
attached  to  represent  interest.^  They  are  issued  to  raise 
money  for  municipal  purposes  and  are  generally  made 
payable  from  ten  to  thirty  years  from  the  time  when 
issued,  thereby  distributing  the  cost  of  municipal  expen- 
ditures over  a  period  of  years  and  obviating  the  pay- 
ment of  the  indebtedness  in  a  lump  sum,  at  or  near  the 
time  the  debt  is  created,  by  a  levy  of  taxes. 

The  bonded  indebtedness  of  municipalities,  as  a  rule, 
so  far  exceeds  floating  indebtedness  that  the  latter  is 
frequently  ignored  in  ordinary  discussions.*  As  said 
by  one  author,  in  his  preface,  in  1896,  "it  is  estimated 
that  at  least  $150,000,000  of  municipal  bonds  are  annu- 
ally issued  in  the  United  States  and  placed  upon  the 

1.      What    are    bonds.     Instru-  App.),  74  S.  W.  359,  affl'd  97  Tex. 

ments    extending    and    providing  344,  78  S.  W.  1058. 

for   the  payment  of  existing  mu-  Power  of  legislature  to  compel 

nicipal   obligations   held   not   mu-  municipality  to   issue  bonds,  see 

nicipal     bonds,      although      more  §  234,  note  45,  ante,  vol.  1. 

nearly     resembling     bonds     than  2.    See  New  International  Ency- 

ordinary  promissory  notes.    Tyler  clopedia,  vol.  14,  p.  115. 
V.  Li.  L.  Jester   &  Co.    (Tex.  Civ. 
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money  market.  "^  The  bonded  indebtedness  of  New 
York  City  in  1904  was  over  five  hundred  and  twenty-nine 
millions;. of  Chicago,  over  forty-seven  millions;  of  Phila- 
delphia, over  sixty-nine  millions ;  of  St.  Louis,  over  twen- 
ty-two millions;  of  Boston,  over  ninety-four  millions;  of 
Baltimore,  over  thirty-nine  millions;  of  Cleveland,  over 
twenty-two  millions;  of  Buffalo,  over  seventeen  mil- 
lions.* 

These  bonds  are  regarded  as  high  class  investments, 
and  very  little  risk  is  incurred  by  a  purchaser  thereof 
at  the  present  day.  However,  according  to  the  preface 
of  a  recent  compilation  of  municipal  bonds  held  void  or 
determined  to  be  invalid  prior  to  their  issuance,^  over 
one  hundred  and  ninety-nine  millidns  of  municipal  bonds 
have  been  held  illegal  by  the  courts,  of  which,  so  far 
as  can  be  determined  from  the  decisions,  over  twenty- 
three  millions  have  been  held  void  after  issuance  and 
delivery,  and  over  six  million  have  been  held  void,  even 
in  the  hands  of  bona  fide  purchasers;  over  three  hun- 
dred thousand  dollars  worth  of  bonds  have  been  held 
void  although  registered  with  the  state  officials ;  over ' 
a  million  and  a  half  have  been  held  invalid  even  after 
curative  statutes  have  been  passed.  It  is  also  stated 
by  Mr.  Dean  that  municipal  bonds  have  never  been  held 
void  by  the  courts  of  Alaska,  Connecticut,  Delaware,  Dis- 
trict of  Columbia,  Florida,  Georgia,  Idaho,  Massachu- 
setts, Maine,  Montana,  New  Hampshire,  Nevada,  New 
Mexico,  Ohio,  Oregon,  Ehode  Island,  Utah,  Vermont  and 
Wyoming;  that  Georgia,  Kansas,  North  Carolina;  South 
Carolina  and  Virginia  have  repudiated  bonds  running 
into  many  millions  of  dollars;  that  by  far  the  greatest 
number  of  void  bonds  were  issued  by  municipalities  in 
aid  of  railroad  enterprises,  a  cause  which  is  now  almost 
entirely  eliminated. 

It  has  been  well  said  that  the  municipal  coupon  bond 
"has  played  a  conspicuous,  one  may  say  indispensable, 

3.  Simonton,  Mun.  Bonds.  5.      Dean,      Municipal      Bonds/ 

4.  See      New      International      held  void. 
Encyclopedia,  vol.  14,  p.  115. 

5  McQ.  30 
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part  in  the  development  of  our  cities  and  toAvns,  more 
especially  throughout  the  West.  *  *  *  It  will  hardly 
•  be  denied  that  this  form  of  security  has  been  a  conven- 
ient, and  upon  the  whole,  a  safes,  means  of  accomplishing 
its  twofold  object.  True,  its  wide  spread  adoption  led 
to  serious  abuses,  where  towns  were  bonded  in  aid  of 
riailroads,  or  in  a  few  iiistancel  to  develop  private  enter- 
prises; but,  in  the  main,  the  bond  itself,  as  a  means  of 
lending  capital,  has  been  a  blessing  alike  to  the  borrower 
and  to  all  classes  of  people  who  sought  for  their  savings 
a  secure  investment  yielding  a  good  return.  The  feeling 
of  confidence  that  constituted  these  bonds  in  the  true 
sense  6f  the  word  "securities"  is  largely,  if  not  wholly, 
due  to  the  attitude  towards  them  taken  from  the  begin- 
ning by  the  Suprem,e  Court  of  the  United  States.  *  *  *  " 
"Wherever  it  has  found  a  contract  to  exist,  it  has  gone 
to  the  utmost  length  to  sustain  the  obligations  of  it  as 
sacred  and  inviolable.  *  *  *  Whatever  hardship  may 
hav^  resulted  from  individual  decisions,  the  sum  total 
of  the  court's  labors  in  this  department  stands  as  an 
enduring  monument,  for  which  our  people  can  never  be 
too  profoundly  grateful. ' '  ® 

§  2263.  Importance  of  the  law  as  to  municipal  bonds. 
There  are  not  many  decisions  rendered  in  the  last  few 
years  in  regard  to  municipal  bonds,  and  most  of  them 
relate  to  enjoining  the  bond  issue  or  the  like  before  the 
bonds  reached  the  hands  of  bona  fide  purchasers'.  The 
reason  is  that  municipalities  are  not  repudiating  their 
bonds  nor  attempting  to  escape  payment  through  tech- 
nicalities or  otherwise,  and  that  even  if  they  should  be  so 
inclined  the  decisions  of  the  Supreme  Court  of  the  United 
States  as  to  the  effect  of  recitals  in  bonds  have  barred 
municipalities  from  most  of  the  defenses,  on  the  theory 
of  an  estoppel.  Furthermore  it  may  be  said  that  the 
law  concerning  municipal  bonds  is  well  settled,  at  least 

6.    Criticism  by  Frank  W.  Hack-      441,   34   L.   Ed.   1069,   5   Harvard 
ett  of  the  case  of  Merrill  v.  Monti-      Law   Rev.   157. 
cello,   138   U.   S.   673,   11   Sup.   Ct. 
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for  the  most  part,  especially  in  the  federal  courts.  The 
importance  of  ascertaining  the  law,  therefore,  at  pres- 
ent, is  almost  entirely  for  the  purpose  of  (1)  advising 
the  municipality  relating  to  the  power  to  issue  bonds 
for  a  certain  purpose,  the  steps  to  be  taken,  the  contents 
of  the  bonds,  etc.,  so  as  to  enable  the  municipality  to 
issue  bonds  which  will  be  free  from  defects  and  marketa- 
ble, or  (2)  advising  prospective  purchasers  touching  the 
validity  of  the  bonds  and  whether  they  will  be  protected 
in  their  purchase.  As  between  the  two,  it  is  as  much  to 
the  interest  of  the  municipality  to  issue  a  bond  in  fact 
marketable,  as  it  is  to  the  interest  of  the  prospective 
purchaser  to  see  to  it  that  the  bond  is  valid  and  enforci- 
ble. 

§  2264.     Kinds  of  bonds. 

Municipal  bonds  are  divided  into  (1)  negotiable  and 
(2)  non-negotiable  bonds.  They  are  further  divisible 
into  (a)  registered  bonds,  (b)  coupon  bonds,  (c)  coupon 
bonds  convertible  into  registered  bonds  and  (d)  regis- 
tered coupon  bonds.  Furthermore,  municipal  bonds  in- 
clude (1)  funding  and  refunding  bonds,  (2)  improve- 
ment bonds  payable  from  special  assessments,  and  (3) 
railway  aid  bonds,  all  of  which  have  some  character- 
istics more  or  less  peculiar. 

§  2265.     Same — registered  bonds. 

A  registered  bond  is  one  which  is  a  simple  certificate 
of  indebtedness,  in  favor  of  a  particular  individual,  pay- 
able at  a  day  named,  with  interest  at  days  named.  The 
name  of  the  payee  is  entered  on  the  books  of  the  munici- 
pality as  the  registered  owner.  On  the  days  when,  by 
the  terms  of  the  bond,  the  interest  falls  due,  it  is  paid 
directly  to  the  registered  creditor,  without  presentation 
of  the  bond, — ^usually  by  check  drawn  to  his  order  and 
sent  by  mail,  or,  if  he  so  demands,  by  cash  in  hand; 
but,  by  long-settled  course  of  practice,  the  payment  is 
made  by  check  to  the  order  of  the  creditor.  The  bonds 
are  not  negotiable,  and  can  be  transferred  only  by  an 
entry  on  the  books  of  the  debtor  corporation,  with  a 
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proper  indorsement  on  the  bond  itself,  or  by  the  issue 
of  a  new  certificate,  if  it  he  a  government  indebtedness. 
The  peculiar  value  of  this  class  of  securities  lies  in  the 
fact  that  it  is  not  necessary  to  produce  them,  to  the 
debtor,  at  each  time  that  the  interest  is  due,  and  the 
danger  of  loss  hy  robbery  or  fire  is  entirely  removed. 
As  they  are  usually  made  to  run  for  a  long  term  of  years, 
so  that  the  amount  of  the  interest  in  the  aggregate  is 
really  greater  than  the  principal,  this  peculiarity  is  of 
great  importance.'^  However,  a  statute  authorizing  a 
bond  issue  and  providing  that  the  bonds  ' '  shall  be  regis- 
tered in  the  city  clerk's  office  in  a  book  to  be  kept  for 
that  purpose"  has  been  held  not  to  mean  that  the  bonds 
should  be  issued  as  registered  bonds,  as  distinguished 
from  coupon  bonds,  and  be  non-negotiable  in  character, 
but  that  the  requirement  of  registration  was  rather  in  the 
nature  of  a  measure  for  the  protection  of  the  munici- 
pality and  for  a  record  showing  the  amount  of  each 
issue  and  its  due  date.* 

§  2266.     Same — coupon  bonds. 

"Coupon  bonds"  are  made  payable  to  bearer,  and  are 
provided  with  interest  warrants,  called  "coupons,"  for 
each  installment  of  interest,  also  payable  to  bearer, 
which,  when  actually  detached,  are  negotiable  and  pay- 
able to  bearer.  The  result  is  that  a  security  of  this  class 
is  passed  easily  from  hand  to  hand,  and  is  convenient 
for  use  among  bankers  and  moneyed  institutions  that 
desire  a  security  which  is  easily,  readily,  and  quickly 
convertible  into  money  by  sale — ^the  title  to  which  may 
be  passed  from  hand  to  hand  without  any  formality  ex- 
cept the  mere  tradition  of  the  paper.    Tiis  ease  of  trans- 

7.  Benwell  v.  Newark,  55  N.  J.  may  te  issued  in  negotiable  form, 
Bq.  260,  36  Atl.  668.  notwithstanding  a  statute  provides 

8.  Manhattan  Sav.  Inst.  v.  New  that  a  registered  bond  shall  be 
York  Nat.  Exch.  Bank,  170  N.  Y.  "made  payable  to  the  person  to 
58,  65,  62  N.  E.  1079,  88  Am.  St.  whom  it  Is  issued  instead  of  to 
Rep.  640.  bearer."     I^Bsterre   v.   Brooklyn, 

In  New  York,  registered  bonds      90  Fed.  586 


§  2267  Kinds  of  Municipal  Bonds,  4789 

fer  gives  this  class  of  securities  its  peculiar  value.  The 
collection  of  the  interest  is  made  by  simply  detaching 
the  coupon,  and  presenting  it  at  the  place  of  payment, 
either  directly  or  through  the  usual  course  of  bank  ex- 
changes, where  it  is  paid  without  inquiry  as  to  the  own- 
ership of  the  bonds  from  which  it  has  been  cut.  The 
disadvantage  of  this  sort  of  security  is  the  danger  of  its 
loss  by  theft  or  fire.  These  distinguishing  characteris- 
tics make  the  registered  bond  more  valuable  to  persons 
who  desire  a  permanent  investment,  and  wish  to  elimi- 
nate the  danger  of  loss  by  robbery  or  fire,  such  as  large 
savings  institutions  and  the  like,  while  coupon  bonds  are 
more  valuable  for  such  as  desire  something  easily  nego- 
tiable from  day  to  day.* 

§  2267.     Same — "convertible  coupon  bonds"  and  "regis- 
tered coupon  bonds." 

The  nature  of  these  bonds  is  explained  as  follows  by 
Vice  Chancellor  Pitney:  "A  third  class  of  bonds  has  its 
origin  as  follows :  Parties  desiring  to  borrow  large  sums 
of  money  naturally  attempt  to  put  their  securities  in  such 
shape  as  to  attract  all  classes  of  investors,  and  to  that 
end  have  devised  a  third  class  of  bonds,  known  as  'con- 
vertible coupon  bonds;'  that  is,  coupon  bonds  which 
may,  at  the  option  of  the  holder,  be  converted  into  regis- 
tered bonds.  And  this  option  is  expressed  in  a  clause 
contained  in  the  bond  itself,  and,  when  inserted,  produces 
a  convertible  coupon  bond.  The  usual  process  of  convert- 
ing a  coupon  to  a  registered  bond  is  to  present  the  bond, 
cut  off  and  surrender  the  coupons  to  the  debtor,  have  the 
name  of  the  creditor  entered  on  a  proper  book  kept  by 
the  debtor,  and  a  j/roper  indorsement  made  upon  the 
bond  itself,  showing  its  registration;  thus  reducing  it, 
as  nearly  as  possible,  to  the  form  and  shape  of  an  origi- 
nal registered  bond.  *  *  *  Ordinarily,  as  everybody 
knows,  a  bond  which  has  once  been  converted  from  a  cou- 
pon bond  into  a  registered  bond  cannot  be  reconverted 

9.    Benwell  v.  Newark,  55  N.  J. 
Eq.  260,  36  Atl.  668. 
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into  a  coupon  bond  without  the  issuance  of  a  new  bond. 
This  results  from  the  fact  that  the  ordinary  registered 
bond  does  not  include  coupons  for  the  payment  of  interest, 
and  to  convert  a  registered  bond  into  a  coupon  bond 
would  require  the  issuing  of  a  set  of  coupons  for  each 
bond.  The  desire,  however,  to  have  a  bond  which  may 
be  converted  and  reconverted  at  the  pleasure  of  the 
holder  has  given  rise  to  a  halfway  process,  producing 
a  mongrel  bond  (a  fourth  class)  known  as  a  'registered 
coupon  bond,'  which  is  registered  as  to  the  principal 
or  body  of  the  bond,  but  not  as  to  the  interest.  The 
coupons  remain  negotiable,  and  are  collected  precisely 
as  if  the  principal  had  never  been  registered.  They  are 
payable  to  whoever  presents  them  for  payment,  and  no 
questions  are  asked  as  to  whether  the  person  presenting 
them  is  the  registered  o'wner  and  holder  of  thp  bond  itself 
or  not.  The  advantage  of  this  fourth  class  is  that,  after 
having  once  been  registered,  the  bonds  may  be  recon- 
verted into  pure  coupon  bonds,  by  an  assignment  on  the 
back,  payable  to  bearer,  and  having  them  so  marked  on 
the  register  of  the  debtor.  It  will  be  observed  that  it 
is  necessary  to  keep  the  coupons  alive  in  order  to  give 
them  this  capacity  of  being  reconverted  into  coupon 
bonds.  Such  bonds  have  been  issued  in  a  few  instances 
by  railroads,  but  very  rarely,  so  far  as  the  evidence 
shows,  by  municipalities,  and  never  by  either  the  gen- 
eral government  or  any  state  government."^"* 

§  2268.     Same — railroad  aid  bonds. 

Bonds  were  issued  in  great  numbers  by  counties,  towns, 
and  cities,  in  aid  of  railroads  proposed  to  run  through 
their  territory,  during  the  years  from  1850  to  1875. 
They  created  such  an  immense  debt -per  capita,  in  many 
instances,  that  they  bankrupted  the  municipality  and 
payment  was  repudiated.  In  this  condition  of  affairs, 
many  of  the  new  state  constitutions  prohibited  the  issu- 

10.     Benwell  v.  Newark,   55  N. 
.T.  Eq.  260,  36  Atl.  668. 
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ance  of  such  bonds  by  forbidding  municipalities  to  lend 
their  credit  to  any  company.  ^^ 

At  present,  it  may  be  said  that  the  issuance  of  railway 
aid  bonds  by  municipalities  has  been  entirely  discontin- 
ued except  in  a  very  few  states  where  authority  to  issue 
such  bonds  still  exists  by  virtue  of  express  legislative  pro- 
visions and  where  the  issuance  is  not  forbidden  by  con- 
stitutional provisions.  For  that  reason,  the  multitude 
of  cases  construing  state  statutes  authorizing  bond  is- 
sues to  aid  railways  are  of  very  little  importance  at  pres- 
ent, except  in  so  far  as  they  contain  general  rules  in 
regard  to  municipal  bonds  and  also  show  the  tendency  of 
the  particular  court  in  regard  to  certain  matters,  such 
as  the  effect  of  recitals  in  the  bonds.  Therefore,  the 
railroad  aid  bond  decisions  will  be  treated  for  the  most 
part  from  that  viewpoint,"  in  connection  with  the  law 
relating  to  municipal  bonds  in  general. 

§  2269.     Same — improvement  bonds. 

Statutes  in  many  states  authorize  the  issuance  of  bonds 
to  pay  for  public  improvements,^*  and  such  bonds  are 

11.  §§  185,  186,  393  to  395  ante,      ordinance,    have    been    complied 
■vol.  1;  §  2171,  ante,  this  volume.         with  or  waived.     Commonwealth 

Power  to  issue,  §  2283,  post,  this  v.  Pittsburg,  43  Pa.  St.  391. 

volume.  13.     See  Gage  v.  Chicago,   216 

12.  Railroad  aid  bonds,  where  111.  107,  108,  74  N.  E.  726. 
authorized,  are  valid.  Leaven-  Improvement  bonds.  Statute 
worth,  L.  &  G.  R.  Co.  v.  Douglas  making  bond  conclusive  evidence 
County  Com'rs,  18  Kan.  169;  Com-  as  to  validity  of  lien  Is  unauthor- 
mon wealth  v.  Pittsburg,  43  Pa.  ized;  but  it  may  make  the  Issuance 
St.  391;  Commonwealth  v.  Pitts-  of  the  bond  conclusive  evidence  of 
burg,  41  Pa.  St.  278.  the  regularity  of  proceedings  not 

Railroad  aid  bonds  issued  before  essential    to    the    jurisdiction    of 

the  authorizing  law  has  been  pub-  the  officers  to  create  the  special 

lished   or   taken   effect   are   void,  assessment.    Ramish  v.  Hartwell, 

Berliner    v.    Waterloo,    14    Wis.  126  Cal.  443,  58  Pac.  920. 
378;  Rochester  v.  Alfred  Bank,  13  Estoppel.    A  municipality  is  not 

Wis.  432,  80  Am.  Dec.  746.  estopped  to  show  that  an  Improve- 

Presumptions.    The  issuance  of  ment  bond  was  Issued  in  reliance 

railroad   aid  bonds  raises  a  pre-  upon  the  promise  of  the  contractor 

sumption  that  conditions  precedent  to   thereafter   complete   the   work 

to   the   subscription.   Imposed   by  in   accordance  with  the   contract 
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generally  payable  only  from  special  assessments  on  the 
property  benefited,  as  they  are  collected  from  time  to 
time.^*     These  statutes  have  been  held  to  be  constitu- 


and  that  it  had  not  done  so.  Bar- 
ber Asphalt  Paving  Co.  v.  High- 
land Park,  156  Mich.  178,  120  N. 
W.  621. 

Payment.  Statutory  provisions 
as  to  payment  must  be  followed. 
Gage  V.  Chicago,  216  111.  107,  74 
N.  E.  726"  (local  improvement 
bonds  payable  out  of  first  install- 
ment of  assessments  held  im- 
proper). 

Form  of  improvement  bond  set 
out  in  full  in  Superior  v.  Marble 
Sav.  Bank,  148  Fed.  7,  8,  78  C.  C. 
A.  175. 

Overissue.  In  case  of  an  over- 
issue of  improvement  bonds,  all 
of  them  are  valid  except  those 
issued  after  the  limit  was  reached. 
Meyer  v.  San  Francisco,  150  Cal. 
131,  139,  88  Pac.  722. 

In  Iowa,  statute  provides  that 
no  action  shall  be  brought  ques- 
tioning the  legality  of  street  im- 
provement bonds  after  three 
months  from  the  time  their  issu- 
ance is  ordered.  Waples  v.  Du- 
buque, 116  la.  167,  89  N.  W.  194. 

14.  Nature  of  bonds,  and  in- 
terest thereon.  Such  bonds  are 
not  obligations  of  the  municipality 
so  as  to  be  governed  by  charter 
provisions  as  to  the  rate  of  inter- 
est upon  municipal  bonds.  Brookes 
V.  Oakland,  160  Cal.  423,  117  Pac. 
433. 

Interest  on  the  bonds  after  ma- 
turity is  not  recoverable  where  the 
statute  does  not  expressly  au- 
thorize such  charge  but  Instead 
fairly  implies  that  such  interest 
was  not  to  be  paid.    Meyer  v.  San 


Francisco,    150    Cal.    131,    137,    88 
Pac.  722. 

Where  there  has  been  no  con- 
version of  the  fund,  it  is  proper 
to  allow  interest  at  the  rate  the 
municipality  received  from  the 
depositories  of  the  fund.  Jewel 
V.  Superior,  135  Fed.  19,  67  C  C. 
A.  623. 

Time  of  maturity.  If  the  con- 
stitution provides  that  the  bonds 
shall  mature  within  a  certain 
number  of  years,  a  statute  is 
void  so  far  as  it  purports  to 
authorize  the  issuance  of  bonds 
maturing  after  such  time,  but  is 
valid  as  to  an  issue  of  bonds 
maturing  within  such  period. 
Brookes  v.  Oakland,  160  C^l.  423, 
117  Pac.  433. 

.  Premium  obtained  by  sale  of 
bonds,  application  of.  Mudge  v. 
Evanston,  29  Ohio  Cir.  Ct.  Rep. 
201. 

Certificate  of  funds  on  hand 
not  necessary  where  cost  of  sewers 
is  to  be  paid  for  by  bond  issue. 
Kohler  Brick  Co.  v.  Toledo,  29 
Ohio  Cir.  Ct.  Rep.  599. 

Actions — Parties.  In  an  action 
on  the  bonds,  the  owners  of  abut- 
ting property  are  not  necessary  de- 
fendants. Burlington  Sav.  Bank 
V.  Clinton,  106  Fed.  269. 

Seattle,  statute  authorizing  im- 
provement bonds  held  applicable 
to.  Smith  V.  SeatUe,  25  "Wash. 
300,  65  Pac.  612. 

Debt  limits.  Bonds  which  are 
payable  from  a  special  tax  for 
paving  are  invalid  where  issued 
to  reimburse  the  municipality  for 
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tional/''  and  the  bonds  are  not  invalid  because  the  method 
provided  by  statute  or  ordinance  for  assessing  the  cost 
of  the  improvements  against  abutters  is  illegal."  Such 
bonds,  where  payable  only  from  a  special  fund,  have  been 
held  not  negotiable  because  there  is  no  certainty  as  to 
payment,^'^  and  hence  any  defense  may  be  set  up  against 
them,  in  the  hands  of  bona  fide  purchasers,  which  could 
have  been  set  up  if  they  had  remained  in  the  hands  of 
the  persons  to  whom  originally  issued. 

While  improvement  bonds  do  hot  ordinarily  create 
any  personal  liability  against  the  municipality  to  pay 
them  from  general  funds,^®  and  hence  in  such  a  case  an 
action  cannot  be  brought  on  the  bonds  to  recover  a  gen- 
eral judgment  against  the  municipality  for  the  amount 
thereof,  yet  if  the  bond  does  not  on  its  face  purport  to 


money  paid  by  it  to  the  contractor 
for  paving  under  a  contract  void 
because  exceeding  the  debt  limit 
of  the  municipality.  Allen  t. 
Davenport,  107  la.  90,  77  N.  W. 
532. 

15.  Hellman  v.  Shoulters,  114 
Cal.  136,  44  Pac.  915,  45  Pac.  1057. 

16.  Burlington  Sav.  Bank  v. 
Clinton,  lOS  Fed.  269. 

Statute  invalid  in  part.  Local 
Improvement  bonds  are  not  in- 
valid because  provisions  in  the 
enabling  act  as  to  levying  assess- 
ments to  pay  the  bonds  are  in- 
valid. Horn  V.  New  Lots,  83  N.  Y. 
100,  105,  38  Am.  Rep.  402. 

17.  Northern  Trust  Co.  v.  Wil- 
mette,  220  111.  417,  77  N.  E.  169; 
National  Bank  of  La  Crosse  v. 
Petterson,  200  111.  215,  65  N.  E. 
687^  (affg  102  HI.  App.  501); 
Cleveland,  C,  C.  &  St.  L.  Ry.  Co. 
V.  Edward  C.  Jones  Co.,  20  Ind. 
App.  87,   50  N.  E.  319. 

Payments  for  improvements  out 
of  special  funds,  §  1950  ante, 
vol.  4. 


18.  California.  Brookes  v.  Oak- 
land, 160  Cal.  423,  117  Pac.  433. 

Idaho.  Blackwell  v.  Coeur 
D'Alene,  13  Idaho,  357,  90  Pac. 
353. 

Indiana.  Windfall  City  v.  First 
Nat.  Bank,  172  Ind.  679,  87  N.  B. 
984,  rehearing  denied,  89  N.  E. 
311. 

Washington.  Baker  v.  Seattle, 
2  Wash.  St.  576,  27  Pac.  462. 

Wisconsin.  TJncas  Nat.  Bank  v. 
Superior,  115  Wis.  340,  91  N.  W. 
1004. 

United  States.  White  River 
Sav.  Bank  v.  Superior,  148  Fed.  1, 
78  C.  C.  A.  169  (construing  Wis- 
consin statutes) ;  VIckrey  v. 
Sioux  City,  115  Fed.  437  (con- 
struing Iowa  statute) ;  Shapter  v. 
San  Francisco,  110  Fed.  615. 

If  the  assessment  Is  void,  the 
bonds  are  void,  where  payable 
solely  from  speciar  assessments. 
Creed  v.  McCombs,  146  Cal.  449, 
80  Pac.  679. 


4794 


M^TJNICIPAL  Co'lBtPdBATIONS. 


§2269 


be  payable  only  from  the  special  fund,  and  the  statute 
authorizing  the  bond  issue  does  not  limit  the  power  to 
issue  to  bonds  which  shall  be  payable  from  the  special 
fund  created  by  the  collection  of  special  assessments, 
it  is  payable  from  general  funds, ^^  and  an  action  may 
be  brought  thereon  against  the  municipality  and  a  gen- 
eral judgment  recovered.  However,  in  any  event,  the 
municipality  is  liable  as  a  trustee  for  failure  to  collect 
and  apply  the  assessments,""  i.  e.,  for  sums  lost  by  the 


19.  Wyandotte  v.  Zeltz,  21 
Kan.  649;  Gable  v.  Altoona,  200 
Pa.  St.  15,  49  Atl.  367;  Common- 
wealth V.  Pittsburg,  88  Pa.  St.  66; 
United  States  v.  Fort  Scott,  99  TJ. 
S.  152,  25  L.  Ed.  348. 

Liability  Is  general  where  the 
statute  and  the  bonds  themselves 
show  a  purpose  to  make  the 
bonds  general  obligations  of  the 
municipality.  Superior  v.  Marble 
Sav.  Bank,  148  Fed.  7,  78  C.  C.  A. 
175,  construing  charter  of  city  of 
Superior. 

20.  Vlckrey  ▼.  Sioux  City,  104 
Fed.  164. 

If  improvements  are  payable 
out  of  assessments  on  property, 
and  it  afterwards  turns  out  thati 
such  assessments  are  illegal  be- 
cause of  the  Improper  manner  In 
which  the  ordinances  authorizing 
them  were  enacted,  the  munici- 
pality Is  liable  on  the  bonds. 
Gable  v.  Altoona,  200  Pa.  St.  15, 
49  ktl.  367,  holding,  also,  that  it 
is  immaterial  that  the  bonds,  at 
the  time  of  their  issue,  were  In 
excess  of  the  debt  limit. 

Persons  holding  bonds  reciting 
that  they  are  secured  solely  by 
sewer  assessments  upon  property 
within  certain  limits  and  also  that 
the  municipality  "is  only  to  be 
liable  for  the  amount  collected  on 


said  assessments,"  may  recover, 
though  the  assessment  is  inade- 
quate, where  the  inadequacy  is 
caused  by  the  negligence  of  the 
municipality  to  make  a  sufficient 
assessment.  Nolan  v.  Reading, 
235  Pa.  St.  36'^  84  Atl.  390. 

"In  Addyston  Pipe  &  Steel  Co. 
V.  Corry,  197  Pa.  41,  46  AU.  1035, 
80  Am.  St.  Rep.  812,  a  contract 
for  the  construction  of  a  sewer 
provided  that  Its  price  should  be 
paid  partly  by  money  In  the  city 
treasury  and  partly  by  assess- 
ments on  abutting  and  non- 
abutting  properties.  The  assess- 
ment was  made  against  both,  but 
was  subsequently  found  to  have 
been  unlawfully  made  against  the 
nonabutting  properties,  which 
were  not  liable  to  assessment. 
These  assessments  being  Irrecov' 
erable  by  the  city,  the  total 
of  the  assessment  was  inadequate. 
The  city  was  held  liable  for  the 
deficiency.  And  so  In  Gable  v. 
Altoona,  200  Pa.  15,  49  AU.  367, 
the  city  was  held  liable  for  bonds 
issued  by  it  payable  out  of  the  as- 
sessments on  property,  where  the 
assessment  turned  out  to  have 
been  Illegally  made  and  void. 
O'Hara  v.  Scranton,  205  Pa.  142, 
54  Atl.  713,  and  Dime  Deposit  & 
Discount  Bank  v.   Scranton,   308 
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negligence  of  the  municipality  in  enforcing  and  coUect- 
iiig  the  assessments.''^  But  the  municipality  is  not  liable 
simply  because  of  the  return  of  special  assessments  as 
delinquent.** 

The  remedies  of  the  holders  of  improvement  bonds 
payable  only  from  special  assessments  are: 

1.  Mandamus  or  mandatory  injunction  to  compel  the 
collection  and  payment  over  of  the  special  assessment,** 
except  that  in  the  federal  courts  mandamus  does  not  lie 
as  an  original  proceeding.**  However,  the  holdjer  of  im- 
provement bonds  cannot  bring  mandamus  against  the 


Pa.  383,  57  Atl.  770,  were  actions 
upon  bonds  issued  by  the  city 
with  a  restriction  upon  its  liabil- 
ity entirely  similar  to  that  in  the 
bonds  here  sued  on.  The  possi- 
bility of  collecting  part  of  the  as- 
sessment was  lost  through  the 
neglect  of  the  city  officials  to  file 
liens  In  time,  or  their  failure  to 
proceed  upon  liens  that  had  been 
duly  filed,  and '  there  was  a  con- 
sequent deficiency.  In  the  com- 
mon pleas,  and  on  appeal  by  the 
city.  It  was  held  liable.  Substan- 
tially to  the  same  effect  seems  to 
he  the  decision  rendered  May  17, 
1911,  in  Dale  v.  Scranton,  231  Pa. 
604,  80  Atl.  1110.  The  broad 
underlying  reason  of  all  these  rul- 
'Ings  Is  that,  notwithstanding  the 
express  limitation  of  the  liability 
of  the  city  to  the  avails  of  the. 
assessment.  It  is  bound  to  make 
good  any  deficiency  thereof  to 
meet  the  whole  bond  issue,  where 
that  deficiency  occurred  In  any 
way  through  the  default  of  Its 
own  officers."  Nolan  v.  Reading, 
235  Pa.  St.  867  (1912),  84  Atl.  390. 
21.  Dime  Deposit  &  Discount 
Bank  v.  Scranton,  208  Pa.  383,  57 
Atl.  770. 


Municipality  Is  a  "statutory 
trustee  for  collection,  bound  to 
the  exercise  of  due  diligence  to 
collect  according  to  law,  enforc- 
ing the  lien  through  municipal 
machinery  as  agent  of  the  owners 
of  the  bonds,  and  answerable  for 
failure  to  perform  this  duty,  or  in 
paying  over  or  in  failing  to  pay 
the  money  collected."  Jewell  v. 
Superior,  135  Fed.  19,  67  C.  C.  A. 
623. 

See  §  1948  ante,  vol.  4. 

22.  Jewell  v.  Superior,  135  Fed. 
19,  67  C.  C.  A.  623. 

23.  The  duty  of  the  municipal- 
ity may  be  enforced  by  mandatory 
Injunction  or  other  proper  pro- 
cesses. Burlington  Sav.  Bank  v. 
Clinton,   111   Fed.   439. 

Mandamus.  Holder  of  bonds 
may  bring  mandamus  to  compel 
municipality  to  sell  at  auction 
delinquent  land  subject  to  the  as- 
sessment Ramish  v.  Hartwell, 
126  Cal.  443,  58  Pac.  920. 

See  §  1948,  p.  4191  ante,  vol.  4. 

24.  Shepard  v.  Tulare  Irr.  Dist., 
94  Fed.  1. 
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mimicipality  to  compel  the  payment  of  the  bonds  where 
there  is  an  adequate  remedy  at  law?^ 

2.  Action  at  law  against  the  municipality  where  it 
has  neglected  its  duty  and  failed  to  perfect  the  assess- 
ment.^^ 

3.  Action  to  recover  a  judgment  thereon  against  the 
municipality  to  establish  and  perpetuate  the  bonds  as  a 
claim  upon  the  funds  to  be  raised  under  the  statute  and 
to  prevent  the  bar  of  the  statute  of  limitations,  although 
no  general  personal  judgment  can  be  rendered  against 
the  municipality.^'' 

4.  If  the  special  assessment  has  been  collected  by  the 
municipality,  an  action  at  law  lies,  it  seems,  to  recover 
on  the'  bonds  at  least  up  to  the  amount  of  the  assess- 
ments collected  f^  and  failure  to  comply  with  formalities 
in  making  the  assessment  which  has  been  collected  with- 
out objection,  is  no  defense.^^ 

5.  Suit  m  equity  for  an  accounting,***  or  the  like. 


25.  Barber  Asphalt  Pav.  Co.  v. 
Highland  Park,  156  Mich.  178,  120 
N.  W.  621. 

26.  Ante,  this  section;  also  § 
1948  ante,  vol.  4. 

27.  Meyer  v.  San  Francisco, 
150  Cal.  131,  88  Pac.  722. 

A  limited  judgment  may  be  re- 
covered by  the  bond-holders 
against  the  municipality  establish- 
ing the  bonds  and  removing  the 
bar  of  the  statute  of  limitations, 
does  not  bind  the  owners  of  the 
property  affected  by  the  assess- 
ments. Meyer  v.  San  Francisco, 
150  Cal.  131,  135,  88  Pac.  722.    ' 

28.  See  Mather  v.  San  Francis- 
co, 115  Fed.  37,  52  C.  C.  A.  631, 
which,  in  effect  overrules  Shap- 
ter  V.  San  Francisco,  110  Fed. 
615;  also  §  1948  ante,  vol.  4. 

29.  Gladstone  v.  Throop,  71 
Fed.  341,  18  C.  C.  A.  61,  68,  37 
V.  S.  App.  481. 


The  validity  of  an  assessment 
made  by  a  municipality  cannot 
be  disputed  by  it  on  the  ground 
that  it  was  not  completed  and 
filed  within  the  statutory  time,  in 
order  to  invalidate  bonds  for  local 
improvements  based  on,  such  as- 
sessments. Darlington  v.  Atlan- 
tic Trust  Co.,  68  Fed.  849,  16  C.  C. 
A.  28,  25  tr.  S.  App.  354. 

30.  Equity  lias  jurisdiction  of 
a  suit  by  a  holder  of  improvement 
bonds  against  the  municipality,  to 
require  an  accounting  in  regard 
to  the  trust  duty  bf  levying,  col- 
lecting and  properly  applying  the 
special  assessments  and  to  en- 
force the  trust.  Farson  v.  Sioux 
City,  106  Fed.  278. 

Complete  relief  In  equity.  In 
such  a  case,  under  the  rule  that 
when  equity  takes  jurisdiction  of 
a  cause  for  any  purpose,  it  will 
administer  complete  relief  as  the 
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Thus,  if  the  municipality  has  diverted,,  or  threatens  to 
divert,  the  proceeds  of  special  assessments  to  other  pur- 
poses, a  bill  in  equity  by  the  holder  of  improvement 
bonds  lies  to  enjoin  such  diversion.*^  However,  the  right 
of  a  bond-holder  to  bring  a  suit  in  equity  against  the 
municipality  to  charge  it  as  a  trustee  for  failure  to  levy 
and  collect  the  special  assessments,  is  lost  by  laches 
where  many  years  have  elapsed  since  the  maturity  of 
the  bonds. ^^ 

6.  "  Sometimes,  the  statute  authorizes  the  holders  of 
certain  improvement  bonds  to  sue  abutters  to  collect  the 
special  assessment,  but  in  such  a  case  the  municipality 
cannot  be  made  a  party  where  it  does  not  own  abutting 
lands.^^  In  the  absence  of  a  statute,  however,  where  the 
bonds  are  uncollectible  because  of  the  unconstitutionality 
of  the  special  assessment  statute,  the  fact  that  the  land- 
owners urged  the  passage  of  the  law  does  not  authorize 
a  court  of  equity  to  declare  a  lien  on  such  lands  in  favor 
of  the  bondholders,  where  there  was  no  fraud,  and  both 
the  landowners  and  the  bond  purchasers  acted  on  the 
belief  that  the  law  was  valid.^* 

If  the  fund  collected  by  the  municipality  is  insufficient 
to  pay  all  the  bonds,  the  amount  should  be  distributed 
pro  rata.^^ 

justice  of  the  case  may  require,  31.    Olmsted    v.    Superior,    155 

the  proper  ofiBcers   may  be   com-  Fed.  172. 

pelled    to    place    assessments    on  See  §  1948  ante,  vol.  4. 

the  tax  duplicate.  Spidell  v.  John-  32.    Eddy  v.  San  Francisco,  162 

son,  128  Ind.  235,  25  N.  E.  889.  Fed.   441,    89    C.   C.   A.   327,   arg 

Under    Wisconsin    statute,    un-  1*8  Fed.  272. 

paid,  city  special  assessments  be-  33.    Windfall  City  v.  First  Nat. 

long  to  the  owners  of  the  bonds  Bank,  172  Ind.  679,  87  N.  E.  984. 

until  collected  and  paid  over,  and  34'.     O'Brien    v.    Wheelock,    95 

when  included  in  the  delihquent  Fed.  883,  37  C.  C.  A.  309,  aff'd  in 

taxes     do     not     belong     to     the  184  U.  S.  540,  22  Sup.  Ct.  354,  46  L. 

county;    and  the  county  may  be  Ed.  636. 

joined  as  a  defendant  in  a   suit  35.    Jewell  v.  Superior,  135  Fed. 

for    an    accounting.      Hayden    v.  19>  67  C.  C.  A.  623. 

Douglas   County,  170  Fed.  24,  95  Priorities.        If      Improvement 

C.  C.  A.  298.  bonds  are  issued  to  abutters  for 


4798  Municipal  CoeMbations.       §§2270, 2271 

Such  bonds  do  not  constitute  an  indebtedness  against 
the  municipality,  within  debt  limit  provisions?^ 

§  2270.     Same — funding  and  refunding  bonds. 

It  is  the  common  practice  for  municipal  corporations, 
when  unable  to  meet  their  maturing  bonds,  or  when  de- 
siring to  fund  their  floating  indebtedness,  to  issue  bonds, 
which  in  the  first  instance  are  usually  called  renewal  or 
refunding  bonds,  and  in  the  latter  funding  debt  bonds.*'^ 
Such  bonds,  issued  to  pay  prior  indebtedness,  are  is- 
sued for  a  corporate  purpose,^®  but  they  do  not  create  any 
new  obligation,*"  and  hence  are  not  an  incurring  of  in- 
debtedness within  the  meaning  of  municipal  debt  limit 
provisions'^ 

The  general  rule  is  that  there  is  no  inherent  power  to 
issue  such  bonds.** 

§  2271.    Validity  of  bonds  sustained  if  possible. 

The  validity  of  bonds  will  be  sustained  hj  the  courts, 
if  possible,  especially  in  the  federal  courts  ;*2   and  a 

damages,    to   be    paid    out   of    a  38.    Burr  v.  Carbondale,  76  111. 

special    fund,    those   bondholders  455. 

first   making   a   demand   for   pay-  39.     Poughkeepsie   v.   Quintard, 

ment    do    not    acquire    any   right  136  N.  Y.  275,  32  N.  E.  764,  affg 

of    priority    of    payment.      Meyer  19  N.  Y.  S.  944,  65  Hun  141. 

V.  Widber,  126  Cal.  252,  58  Pac.  40.    §  2226,  ante. 

532.  41.    §  2282,  post. 

In  Washilngton,  where  the  stat-  42.  Rich  v.  Mentz,  18  Fed.  52, 
ute  provides  for  the  levy  of  an  21  Blatchf.  492. 
assessment  each  year  sufficient  to  Validity  of  bonds.  Bonds  can- 
redeem  the  installment  next  there-  not  be  declared  invalid  by  the 
after  maturing,  the  amounts  col-  courts  rherely  as  an  abuse  of  the 
lected  by  virtue  of  said  assess-  taxing  power.  Thomas  v.  Green- 
ments  must  be  applied  on  the  in-  wopd,  6  Ohio  Dec.  639. 
stallments  for  which  levied,  and  But  bonds  voted  to  make  pay- 
cannot  be  applied  to  the  payment  ment  under  a  void  contract,  be- 
of  prior  coupons  unpaid  in  a  pre-  come  void  when  the  contract  is 
ceding  year.  Baker  v.  Meacham,  declared  void.  Woodward  v. 
18  Wash.  319,  51  Pac.  404.  Grangeville,  13  Idaho,  652,  92  Pac. 

36.  §  2229,  ante.  840. 

37.  Simonton,    Mun.    Bonds,    §  Bonds  for  municipal  ownership 
125.  Of  a  public  utility  are  not  invalid 
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change  of  court  rulings,  after  the  issuance  of  bonds,  pur- 
suant to  a  contract,  cannot  invalidate  bonds.**  Thus,  the 
fact  that  bonds  recite  that  they  are  issued  under  a  cer- 
tain statute,  which  is  invalid,  does  not  necessarily  re- 
quire a  holding  that  the  bonds  are  invalid,  since  it  may 
be  shown  that  there  are  other  statutes  authorizing  the 
issuance.**  But  if  bonds  are  invalid  under  the  act  under 
which  they  are  issued,  their  validity  cannot  be  sustained 
under'  another  act  under  which  they  might  have  been 
issued,  where  the  latter  act  was  not  complied  with.''^  So 
the  validity  of  bonds  issued  to  pay  an  alleged  existing 
indebtedness,  or  in  exchange  therefor,  is  not  affected  by 
the  fact  that  such  indebtedness  is  invalid,*^  nor  is  the 
validity  of  bonds  affected  by  the  fact  that  in  providing 
for  their  payment  an  illegal  tax  has  been  imposed.*'' 

Furthermore,  the  validity  of  bonds  issued  in  the  place 
of  old  bonds  does  not  depend  upon  the  validity  of  the 
old  bonds.**  So  bonds  are  not  invalid  because  the  statute 
authorizing  their  issuance  for  two  purposes  left  the  di- 
vision of  the  proceeds  between  the  two  to  the  discretion 
of  the  municipal  authorities.*®    But  a  bond  for  two  pur- 

because  such  utility  is  thereafter  46.     Bradford    v.    Glasgow,    143 

put  to  an  unlawful  use.     Blanch-  Ky.  401,  136  S.  W.  647;   Dugas  v. 

ard  V.  Benton,  109  111.  App.  569.  Donaldsonville,  33  La.  Ann.  668; 

What  law  governs.  The  validity  Maurin  v.   Donaldsonville,   33  La. 

of  bonds  is  to  be  determined  by  ^'^^-  ^71   (debt  barred  by  limlta- 

the  law  in  force  at  the  time  of  tions) ;    Brand   v.    Donaldsonville, 

their    sale.      Brownell    v.    Green-  ^8   La.  Ann.   558;    Little  Rock  v. 

wlch,   44  Hun    (N.  Y.),   611,   afC'd  Merchants'    Nat.    Bank,    98   U.    S. 

in  114  N.  Y.  518,  22  N.  B.  24,  4  L.  308,  25  L.  Ed.  108,  aff'g  Fed.  Gas. 

R.  A.  685.  No.  9,445. 

,»     „    .  .  ^           ^     ^     i         ,.  47.    Carlson  v.  Helena,  39  Mont. 

43.  Burleigh    v.    Rochester,    5  gg,  102  Pac.  39. 

^®''-  ^®'^-  48.    Hills     V.     Peekskill  Sav. 

44.  Wilkes  County  v.  Coler,  gank,  101  N.  Y.  490,  5  N.  B.  327; 
113  Fed.  725,  51  C.  C.  A.  399,  aff'd  chandler  v.  Attica,  18  Fed  299, 
in  190  U.  S.  107,  23  Sup.  Ct.  738,  21  Blatchf.  499. 

47  L.  Ed.  971.  p.     Red    Springs    Hotel   Co.   v. 

45.  Crow  V.  Oxford  Tp.,  119  tJ.  Red  Springs,  157  N.  C.  137,  72  S. 
S.  215,  7  Sup.  Ct.  180,  30  L.  Ed.      E.  837. 

388. 
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poses  as  to  one  of  which  the  municipality  has  no  power 
to  issue  bonds  is  void  in  toto.'^'^ 

The  fact  that  the  special  tax  rate  prescribed  by  a  stat- 
ute for  the  payment  of  municipal  bonds  authorized  there- 
by will  be  insufficient  to  pay  the  interest  and  provide 
a  sinking  fund  does  not  affect  the  legality  of  the  bond 
issue," ^  and  moreover  it  has  been  hfeld  that  failure  to 
provide  a  sinking  fund  for  payment  of  bonds  does  not 
affect  their  validity,  but  only  the  means  and  method  of 
payment.^* 

To  sum  up,  if  the  bpnds  are  issued  without  authority 
of  law,  the  bonds  are  void  and  the  defense  may  be  set 
up  against  any  one ;  but  mere  irregularities  in  the  exer- 
cise of  the  power  cannot  be  urged  against  bona  fide  hold- 
ers without  notice  of  the  irregularities.^^ 

The  validity  of  bonds  as  dependent  on  the  power  to 
issue  bonds,^*  including  debt  limit  provisions,^^  and  mat- 


so.  Gause  v.  Clarksville,  1  Fed. 
353,  1  McCrary,  78. 

Bonds  for  one  lawful  and  one 
unlawful  purpose.  Recitals  in 
bonds  of  the  statute  authorizing 
the  issuance  of  bonds  for  one 
purpose  only,  as  the  enabling 
statute,  and  also  recitals  that  the 
bonds  were  issued  both  for  such 
purpose  and  another  distinct  pur- 
pose, pursuant  to  the  vote  of  a 
township  meeting,  show  on  their 
face  that  the  bonds  are  Invalid 
because  for  one  lawful  and  one 
unlawful  purpose.  Clagett  v.  Du- 
luth  Tp.,  143  Fed.  824,  74'  O.  C. 
A.  620. 

51.  Red  Siprings  Hotel  Com- 
pany V.  Red  Springs,  159  N.  C. 
137,  72  S.  E.  837. 

Validity  of  bonds  is  not  affected 
by  the  fact  that  the  special  tax 
provided  to  discharge  them  is  in- 
sufficient in  amount.  Cleveland 
County  V.  Citizens'  Nat.  Bank  of 


Gastonia,  157  N.  0.  191,  72  S.  E. 
996. 

52.  Jones  v.  New  Bern,  152  N. 
C.  64,  67  S.  E.  173. 

But  compare  §  2174,  ante. 

53.  If  there  is  no  power  to  is- 
sue bonds,  they  are  void  and  not 
merely  voidable.  Williamson  v. 
Keokuk,  44  Iowa,  88. 

§  2353,  post. 

54.  §§  2277-2284,  post. 

Bonds  void  for  want  of  power 
to  issue  them  cannot  be  sustained 
on  the  theory  that  the  indebted- 
ness might  have  been  refunded 
or  that  warrants  might  have  been 
issued  for  the  purpose.  Swanson 
V.  Ottumwa,  131  Iowa,  540,  106  N. 
W.  9,  5  L.  R.  A.  (N.  S.)  860. 

55.  §  2284,  post. 

Validity  of  bonds  as  dependent 
on  debt  limit.  The  fact  that  the 
debt  limit  is  afterwards  exceeded 
does  not  affect  the  validity  of 
bonds  previously  sold.    Gibson  y. 
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ters  relating  to  the  preliminary  proceedings,^^  including 
a  vote  of  the  people,"''  as  well  as  the  form  and  contents 
of  bonds,®^  etc.,  are  fully  considered  hereafter. 

§  2272,     Interest. 

Municipal  bonds  ordinarily  bear  interest.  And  inter- 
est does  not  stop  running  at  the  maturity  of  the  bonds,"® 
and  this  is  so  although  the  coupons  attached  do  not  ex- 
tend beyond  the  maturity  of  the  bonds.®" 

The  interest,  as  to  coupon  bonds,  is  represented  by 
the  coupons.'^  and  such  coupons  in  turn  bear  interest 
from  the  time  they  become  due,®^  at  the  rate  fixed  by  the 
law  of  the  place  where  payable.®* 

The  rate  of  interest  is  often  fixed  by  statute,®*  and  in 


Knapp,  47  N.  Y.  S.  446,  21  Misc. 
Rep.   499. 

If  the  total  amount  of  bonds 
exceeds  the  statutory  limit  of 
bonded  Indebtedness,  but  the  con- 
tracts partly  executed  on  the 
faith  of  such  issue  do  not  call  for 
bonds  In  excess  of  the  limit, 
bonds  to  such  extent  are  bind- 
ing. Smith  V.  Rockford,  29  Ohio 
CIr.  Ct.  Rep.  478. 

56.     §§  2299-2302,  post. 

Chap.    40,   ante,    this   Tol- 


57. 

ume. 

68. 

59. 


§§  2285-2296,  post. 
Kendall  v.  Porter,  120  Cal. 
106,  45  Pac.  333,  52  Pac.  143; 
Williamson  County  v.  Farson,  101 
111.  App.  328,  aff'd  in  199  111.  71, 
64  N.  E.  1086;  Jeffersonville  v. 
Patterson,  26  Ind.  15,  89  Am.  Dec. 
448. 

60.  Kendall  v.  Porter,  12JB  Cal. 
106,  46  Pac.  333,  52  Pac.  143; 
People  V.  Getzendaner,  137  111. 
234,  258,  34  N.  E.  297. 

What  law  governs  Interest.  The 
law  of  the  forum  and  the  state 
■where   the    municipality    is,    gov- 
erns the  rate  of  interest,  rather 
6  McQ.  31 


that  the  law  of  the  state  where 
made  payable.  Fauntleroy  v.  Han- 
nibal, Fed.  Cas.  No.  4,692,  aff'd 
in  105  U.  S.     408,  26  L.  Ed.  1103. 

61.  §  2273,  post. 

62.  Cripple  Creek  v.  Adams,  36 
Colo.  320,  85  Pac.  184';  Lexington 
V.  Union  Nat.  Bank,  75  Miss.  1, 
22  So.  291;  Ouray  County  v.  Geer, 
108  Fed.  478,  47  C.  C.  A.  450; 
Wilson  T.  Neal,  23  Fed.  129;  Bur- 
ton V.  Koshkonong,  4  Fed.  373. 

Contra,  Bates  v.  Gerber,  82  Cal. 
550,  22  Pac.  1115;  Davis  v.  Sac- 
ramento, 82  Cal.  562,  22  Pac. 
1118;  Mt.  Morris  v.  Williams,  38 
111.  App.  401,  following  Pekin  v. 
Reynolds,  31  111.  529,  83  Am.  Dec. 
244. 

Demand  of  payment  of  coupon 
necessary,  in  any  event,  before 
Interest  begins  to  run.  Pekin  v. 
Reynolds,  31  111.  529,  83  Am.  Dec. 
244. 

63.  Pana  v.  Bowler,  107  TJ.  S. 
629,  646,  2  Sup.  Ct.  704,  27  L.  Ed. 
424. 

64'.    Douglass  V.  Virginia  City, 
5  Nev.  147. 
The  Interest  rates  on  municipal 
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such  a  case  bonds  cannot  be  lawfully  issued  at  an 
increased  rate  of  interest ;  **  but  the  statute  authorizing 
a  bond  issue  need  not  definitely  fix  the  rate  of  interest.*® 
Any  rate  of  interest  less  than  the  rate  allowed  by  stat- 
ute may  be  agreed  upon,^''  and  interest  on  bonds  due  will 
be  allowed  at  the  rate  specified  in  the  bonds,  although 
the  legal  rate  of  interest  was  changed  between  the  time 
of  the  issue  and  the  time  they  became  due.®*  But  if  the 
interest  exceeds  the  legal  rate,  the  bonds  are  neverthe- 
less valid  to  the  extent  of  the  principal  and  the  legal 
rate  of  interest."  If  the  rate  of  interest,  not  to  exceed 
a  certain  per  cent,  is  in  the  discretion  of  the  munici- 
pality, it  may  make  the  interest  payable  annually  or 
semi-annually.'^''  So  bonds  may  be  made  to  bear  a  lesser 
rate  of  interest  than  that  authorized  by  the  vote  of  the 
people  or  otherwise.''^  i 

If  a  municipal  corporation  cannot  contract  a  new  debt, 
it  cannot  issue  refunding  bonds  bearing  interest  from  a 
date  prior  to  that  at  which  the  old  bonds  became  due.''* 

bonds  have  fallen  from  six  and  69.    Quincy  v.  Warfleld,  25  111. 

seven  percent  a  few  decades  ago  317,  79  Am.  Dec.  330;  Parkinson 

to    three    and    one-half    and    four  v.  Parker,  85  Pa.  St.  313;   Lewis 

percent   as    a   normal   figure   for  v.  Clarendon,  Fed.  Cas.  No.  8,320, 

the    bonds    of    municipalities    of  5  Dill.  329. 

good  standing.  70.  E.  M.  Derby  &  Co.  v.  Mod- 
Statutes  not  mandatory.  Stat-  esto,  104  Cal.  515,  38  Pac.  900. 
utes  as  to  rate  of  interest  are  iSee  also  Maddox  v.  Graham,  2 
often  merely  directory.  Lyons  v.  Mete.  (59  Ky.)  56;  Starln  v.  Ge- 
Lyons  Nat.  Bank,  8  Fed.  369,  19  noa,  23  N.  Y.  439. 
Blatchf.  279.  "Five  per  cent  per  annum,"  in 

65.  Taxpayers  of  Milan  v.  Ten-  bonds,  means  that  Interest  Is  pay- 
nessee  Cent.  R.  Co.,  11  Lea  (79  able  annually.  Murphy  v.  San 
Tenn.)  329.  Luis  Obispo  (Cal.),  48  Pac.  974. 

66.  Red  Springs  Hotel  Co.  v.  71.  Omaha  Nat.  Bank  v.  Oma- 
Red  Springs,  157  N.  C.  137,  72  S.  ha,  15  Neb.  333,  18  N.  W.  63; 
E.  837.  Cleveland  v.  Calvert,  54  S.  C.  83, 

67.  Lancaster     v.     First     Nat.  31  S.  E.  871. 

Bank,  80  S.  C.  547,  61  S.  E.  1025.  72.     Conlimissioners    of    Sinking 

68.  Edward  C.  Jone§  Co.  v.  Fund  v.  Zimmerman,  101  Ky.  432, 
Guttenberg,  66  N.  J.  L.  659, '667,  41  S.  W.  428,  19  Ky.  Law  Rep. 
51  Atl.  274.  689. 
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§  2273.     Same — coupons. 

Coupon  bonds  are  bonds  made  payable  to  bearer,  with 
detachable  interest  warrants^*  These  promises  to  pay 
interest  are  called  coupons,  and  one  is  attached  for  each 
installment  of  interest  payable,  up  to  and  including  the 
maturity  of  the  bonds.  The  collection  of  the  interest 
is  tnade  by  simply  detaching  the  coupon  and  presenting 
it  at  the  place  of  payment,  either  directly  or  through 
the  usual  course  of  bank  exchanges,  where  it  is  paid 
without  inquiry  as  to  ownership  of  the  bond  from  which 
it  has  been  cut.''*  , 

-Power  to  issue  interest  bearing  bonds  includes  power 
to  attach  coupons.''''  Coupons,  detached  from  bonds  not 
yet  due  are  negotiable  instruments,  and  capable  of  sep-. 
arate  ownership  and  transfer,''*  but,  if  not  detached, 
ownership  of  the  bonds  includes  ownership  of  the  cou- 


pons 


77 


73.  §  2266,  ante. 

74.  Benwell  v.  Newark,  55  N. 
J.  Eq.  260,  263,  36  Atl.  668. 

Promise  to  pay.  Coupons  need 
not  theinselves  show  a  promise 
to  pay.  Nashville  v.  Potomac  Ins. 
Co.,  2  Baxt.   (61  Tenn.),  296. 

Signature  of  coupons  by  mayor, 
but  not  attested  by  clerk,  suflS- 
cJent.  Lexington  v.  Union  Nat. 
Bank,  75  Miss.  1,  22  So.  291,  and 
see  §  2287,  post. 

Payment  of  coupon  is  not  an  ac- 
knowledgment of  the  debt  rep- 
resented by  the  bond,  so  as  to 
suspend  the  running  of  limita- 
tions. Conger  v.  New  Orleans, 
32  La.  Ann.  1250,  and  see  §  2344, 
post. 

Stolen  or  iost.  Coupons,  §§ 
2308.  2344  post. 

75.  Atchison  Board  of  Educa- 
tion V.  DeKay,  148  U.  S.  591,  602, 
13  Sup.  Ct.  706,  37  L.  Ed.  573;  Car- 


ter County  V.  Slnton,  120  U.  S. 
517,  525,  7  Sup.  Ct.  650,  30  L.  Ed. 
701. 

76.  Stewart  v.  Lansing,  104  U. 
S.  505,  510,  26  L.  Ed.  866. 

Negotiable.  Coupons  are  sub- 
ject to  the  same  rules  as  other 
negotiable  instruments  in  regard 
to  the  rights  of  hona  fide  holders. 
Spooner  v.  Holmes,  102  Mass.  503, 
3  Am.  Rep.  491. 

Coupons  not  payable  to  any  per- 
son by  name,  or  his  order,  or  to 
the  bearer,  nor  containing  any 
distinct  promise  to  pay,  are  not 
negotiable.  Evertson  v.  National 
Bank  of  Newport,  66  N.  Y.  14,  19, 
23  Am.  Eep.  9. 

Days  of  grace,  coupons  held  en- 
titled to.  Evertson  v.  Nat.  Bank 
cf  Newport,  66  N.  Y.  14,  23  Am. 
Eep.  9. 

77.  Commonwealth  v.  Pitta- 
burg,  34  Pa.  St.  496. 
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If  coupons  have  been  detached,  but  they  refer  on 
their  face  to  the  bonds,  purchasers  of  the  coupons  are 
chargeable  with  notice  of  all  that  the  bonds  contain ;  ''^ 
and  in  such  a  case  recitals  in  bonds  estop  the  munici- 
pality in  actions  against  it  on  coupons  detached  from  the 
bondsJ®  ^ 

Inasmuch  as  coupons  and  bonds  are  capable  of  sepa- 
rate ownership,  an  action  on  coupons  and  an  action  on 
the  bonds  are  based  on  different  causes  of  action,®"  and 
an  action  may  be  brought  on  coupons  without  producing 
the  bonds  to  which  they  were  attached,®^  but  actions  up- 
on coupons  are  governed  by  the  same  statute  of  limita- 
tions applicable  to  actions  on  the  bonds.*^ 

If  not  paid  when  due,  coupons  draw  interest  thereaf- 
ter.®^ ^ 


78.  McClure  v.  Oxford  Tp.,  94 
U.  S.  429,  24  L.  Ed.  129. 

79.  Independent  School  Dist.  v. 
Rew,  111  Fed.  1,  5,  49  C.  C.  A. 
198,  B5  L.  R.  A.  364. 

§§  2326-2343,  post. 

80.  Presidio  County  v.  Noel- 
Young  Bond  &  Stock  Co.,  212  U. 
S.  58,  29  Slip.  Ct.  237,  243,  53  L. 
Ed.  402,  holding  that  a  purchaser 
of  bonds  is  not  bound  at  his  peril 
to  know  of  the  pendency  of  a  suit 
upon  the  coupons,  and  that  he 
could  buy  without  being  con- 
cluded by  a  Judgment  rendered  on 
coupons  Involved  In  a  suit  to 
which  he  was  not  a  party,  and  of 
the  pendency  of  which  he  'had  no 
notice. 

"Each  matured  coupon  Is  a 
separate  promise,  and  gives  rise 
to  a  separate  cause  of  action.  It 
may  be  detached  from  the  bond 
and  sold  by  itself.  Indeed,  the 
title  to  several  matured  coupons 
of  the  same  bond  may  be  in  as 
many  different  persons,  and  upon 
each  a  distinct  -  and  separate  ac- 


tion be  maintained."  Per  Mr.  Jus- 
tice Brewer  in  Nesbit  v.  Riverside 
Ind.  Dist.  144  U.  S.  610,  619, 12  Sup. 
Ct.  746,  36  L.  EM.  562  (followed  in 
Edwards  v.  Bates  County,  163  U. 
S.  269,  272, 16  Sup.  Ct.  967,  41 L.  Ed. 
155,  where  question  was'  whether 
claim  upon  coupons  could  be 
added  to  the  principal  sought  to 
be  recovered,  in  determining  the 
amount  involved  in  suit,  on  a 
question  of  jurisdiction  of  a  fed- 
eral circuit  court). 

81.  Clark  v.  Janesvllle,  10  Wis. 
136. 

82.  The  City  v.  Lamson,  9 
Wall.  (TJ.  S.)  477,  19  U  Ed.  725. 

§  2348,  post. 

Limitations  begin  to  run  from 
ttie  time  the  coupons  mature  and 
not  from  the  time  the  bond  ma- 
tures (Clark  V.  Iowa  City,  20  Wall. 
(U.  S.)  583,  22  L.  Ed.  427),  and  it 
Is  immaterial  that  the  coupons 
have  not  been  detached  (Amy  v. 
Dubuque,  98  V.  S.  470,  25  L.  Ed. 
288). 

83.  §  2272,  ante. 
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§  2274,     Who  may  attack  bonds. 

A  third  person  not  injured  thereby  cannot  attack  the 
validity  of  bonds,**  nor  can  a  ministerial  officer  whose 
only  duty  is  to  pay  the  bonds.*'  So  if  a  municipality 
issues  bonds  in  payment  of  a  contract,  the  other  party 
to  the  contract  cannot  repudiate  it  on  the  ground  of 
any  supposed  invalidity  of  the  bonds,  where  the  munici- 
pality does  not  deny  its  obligation  to  pay  the  bonds.** 
Furthermore,  it  has  been  held  that  one  set  of  bondhold- 
ers whose  bonds  are  valid  cannot  assail  the  validity  of 
a  subsequent  issue  which  has  gone  into  the  hands  of 
innocent  holders,  the  delay  being  fatal.*'^  So  the  validity 
of  bonds  cannot  be  tried  in  a  collateral  proceeding.** 

§  2275.     Registration  or  certification  of  bonds. 

In  a  few  states,  statutes  now  exist,  or  have  existed, 
regarding  registration  of  municipal  bonds  with  some 
state  or  municipal  officer.*^  But,  in  order  to  avoid  con- 
fusion, it  is  necessary  to  distinguish  clearly  between  the 
various  classes  of  registration  in  connection'  with  mu- 
nicipal bonds. 

First,  registration  of  bonds  by  municipal  officers  for 
the  purpose  of  making  the  bonds  registered  bonds  rather 
than  coupon  bonds  is  elsewhere  considered.®" 

84.  Boehme  v.  Monroe,  106  Jasper  County,  101  U.  S.  693,  25 
Mich.  401,  64  N.  W.  204.  L.  Ed.  1005. 

85.  First  Nat.  Bank  of  Oxford  Registration  of  bonds.  If  audi- 
V.  Wheeler,  72  N.  Y.  201;  Ross  v.  tor,  on  presentation  of  bonds  for 
Curtiss,  31  N.  Y.  606,  aff'g  30  registration,  must  notify  the 
Barb.  (N.  Y.)  238.  officers    issuing   them,    failure    so 

86.  Sala  v.  New  Orleans,  Fed.  to  do  prevents  the  bonds  being 
Gas.  No.  12,246,  2  Woods  188.  registered  ones.    Bissell  v.  Spring 

87.  Ranger  v.  New  Orleans,  Valley  Tp.,  110  U.  S.  162.  172,  3 
Fed.  Cas.  No.  11,564.  Sup.  Ct.  555,  28  L.  Ed.  105. 

88.  Sioux  City  t.  Weare,  59  la.  Oath  on  knowledge  and  belief, 
95,  99,  12  N.  W.  786.  tc  certificate  to  entitle  bonds  to 

89.  Flack    v.    Hughes,    67    111.  be  registered,  sufficient.     Decker' 
384;     Brlnkworth    v.     Grable,    45  v.  Hughes,  68  111.  33. 

Neb.  647,  63  N.  W.  952;   Coler  v.  90.     §  2265,  ante. 

Cleburne,  131  U.  S.  16:§,  9  Sup.  Ct.  IVlandamus   to   compel   clerk   of 

720,   23   L.   Ed,   146;    Anthony   v.      village  to  register  bonds,  see  Peo- 
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Second.    Statutes  requiring  registration  by  state  offi- 
cers in  order  to  validate  the  bonds.^^    These  statutes  in 


pie  V.  Parmenter,  158  N.  Y.  385,  53 
N.  E.  40,  rev'g  46  N.  Y.  S.  1098, 
19  App.  Div.  632. 

Specific  performance  of  con- 
tract to  convert  bonds  into  regis- 
tered bonds,  at  the  option  of  the 
holder,  may  be  enforced  by  an 
/  action.  Benwell  v.  Newark,  B5 
N.  J.  Eq.  260,  36  Atl.  668. 

Estoppel  to  deny  registration. 
If  there  is  an  endorsement  on  a 
bond  that  it  is  registered,  al- 
though unsigned,  and  a  statute 
requires  registration,  the  munici- 
pality is  estopped  to  deny  its 
registration.  D'Bsterre  v.  Brook- 
lyn, 90  Fed.  586. 

91.  Morrison  v.  Bernards  Tp., 
36  N.  J.  L.  219,  225. 

Where  a  statute  requires  bonds, 
in  order  to  be  valid,  to  be  certified 
to  by  the  state  auditor,  or  other 
olEcer,  bonds  not  so  certified  are 
void.  Anthony  v.  Jasper  County, 
101  TJ.  S.  693,  696,  25  L.  Ed.  1005. 

Certificate  that  the  conditions 
of  the  law  have  been  complied 
with,  where  required  by  statute, 
is  necessary;  and  no  recovery  can 
be  had  on  the  bonds  where  not  so 
certified.  State  v.  Babcock,  19 
Neb.  223,  27  N.  W.  94;  Anthony  v. 
Jasper  County,  101  TJ.  S.  693,  25 
L.  Ed.  1005.  But  see  Lackawana 
Iron  &  Coal  Co.  v.  Little  Wolf,  38 
Wis.  152. 

In  Oklaihoma,  the  duties  of  the 
auditor  are  merely  to  pass  upon 
the  regularly  or  irregularity  .of 
the  Issuance  of  the  bonds;  and 
he  cannot  refuse  to  register  and 
certify  to  the  regularity  of  the 
Issuance   of   the    bonds    on    the 


ground  that  the  municipality  was 
not  authorized  to  issue  them.  Ter- 
ritory ex  rel.  v.  Hopkins,  9  Okla. 
133,  146,  59  Pac.  976. 

What  bonds  must  be  certified 
to.  Bonds  issued  by  a  municipal 
corporation  in  pursuance  of  an 
act  of  the  Legislature,  to  raise 
revenue  or  funds  with  which  to 
make  street  improvements  in  a 
city,  which  are  to  be  paid  by 
special  assessments  levied  against 
the  property  benefited  by  the  im- 
provements, are  not  "public  se- 
curities or  bonds,"  within  the 
meaning  of  a  statutte  requiring 
such  bonds  to  be  examined  and 
certified  to  by  the  Attorney-Gen- 
eral as  ex  officio  bond  commis- 
sioner. Lawton  v.  West  (Okla. 
1912),  126  Pac.  574. 

Signature.  If  a  certific^ate  of 
legality  is  required  to  be  indorsed 
on  bonds,  such  certificate  must  be 
signed  by  the  particular  officer  of 
the  municipality  designated  by  or- 
dinance to  do  so.  Diefenderfer  v. 
State,  14  Wyo.  302,  83  Pac.  591. 

Constitutions  of  Nebraska,  North 
Dakota  and  Wyoming  contain 
such  provisions.  Simonton,  Mun. 
Bonds,  S  130. 

Effect  of  failure  of  officer  to 
make  entry  in  his  books.  A  bond 
is  not  invalid,  where  indorsed 
with  a  certificate  that  it  has  been 
duly  registered  in  the  auditor's 
oflSce  according  to  law,  because 
of  failure  of  the  auditor  to  make 
an  entry  in  his  books  to  that 
effect.  Rock  Creek  Tp.  v.  Strong, 
96  U.  S.  271,  24  L.  Ed.  815. 
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effect  relate  merely  to  the  execution  pf  the  bonds  and 
require  an  additional  signature  before  they  can  be  in 
condition  for  delivery.  Other  like  provisions,  however, 
are  held  to  be  merely  directory  so  that  a  failure  to  com- 
ply therewith  does  not  affect  the  validity  of  the  bonds.®^ 
Third.  Statutes  providing  for  registration  if  the  state 
officer  is  satisfied  that  the  bonds  are  lawfully  issued,  in 
which  ease  the  registration  is  conclusive  as  to  the  proper 
performance  of  all  conditions  precedent.^^ 


92.  First  Nat.  Bank  of  North 
Bennington  v.  Arlington,  Fed.  Cas. 
No.  4,806,  16  BlatcM.  57. 

9a.  Anthony  v.  Jasper,  101  U. 
S.  693,  697,  25  L.  Ed.  1005  (con- 
struing Missouri  statute). 

"When  the  law  of  the  state  pro- 
vides for  registry  of  municipal 
bonds  and  a  certificate  thereof, 
such  certificate  should  he  held  as 
Bufla.cient  evidence  to  a  purchaser 
of  the  existence  of  those  facts 
upon  which  alone  bonds  can  be 
registered."  Cairo  v.  Zane,  149 
tr.  S.  122, 141, 13  Sup.  Ct.  803,  37  L. 
Ed.  673,  construing  Illinois  stat- 
utes. 

Scope  of  Investigation.  "Where 
the  statute  declares  that  the  val- 
idity of  a  bond  shall  not  be  ques- 
tioned after  it  has  been  certified 
by  an  officer  to  have  been  issued 
in  accordance  with  law,  and  the 
same  provides  what  is  essential 
to  the  validity  of  such  bond,  i.  e. 
that  the  district  issuing  should 
own  its  school  site,  *  •  *  such 
officer,  by  necessary  implication, 
Is  vested  with  the  power  to  decide 
such  matter,  and  it  is  his  duty  to 
decide  such  matter,  before  making 
the  certificate."  Per  Justice  Cor- 
liss in  Flagg  V.  School  Dist.  No. 
70,  4  N.  D.  30,  47,  58  N.  W.  499,  25 
L.  R.  A.  363. 


In  Kansas,  the  state  auditor  "Is 
not  under  a  duty  to  admit  the 
bonds  to  registration,  simply  be- 
cause asked  to  do  so,  and  without 
making  inquiry  as  to  their  regu- 
larity and  legality.  Unless  satis- 
fled  that  they  are  issued  in  ac- 
cordance with  the  provisions  of 
the  act,  he  is  bound  to  deny  the 
application  for  registration.  *  *  * 
His  determination,  necessarily, 
involves  an  investigation  as  to 
every  fact  essential  to  their  val- 
idity. Purchasers  in  good  faith 
*  *  *  are  not  bound  *  *  * 
to  go  behind  the  auditor's  cer- 
tificate, and  find  out  whether  he 
has  ascertained  all  the  facts,  or 
whether  he  has  correctly  and 
honestly  passed  upon  the  ques- 
tions arising  upon  an  application 
for  registration."  Lewis  v.  Com- 
missioners, 105  U.  S.  739,  749,  26 
L.  Ed.  993,  followed  in  Comanche 
County  V.  Lewis,  133  V.  S.  198, 
206,  10  L.  Ed.  286,  33  L.'Ed.  604. 

Proof  before  registering  officer. 
The  officer  whose  duty  it  is  to 
register  the  bonds  can  require 
only  such  proof,  if  any,  when  the 
bonds  are  presented  for  registra- 
tion, as  is  provided  for  in  the  stat^ 
utes.  Garden  City,  G.  &  N.  R.  Co. 
V.  Nation,  82  Kan.  345,  108  Pac. 
102. 
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Fourth.  Statutes  requiring  re^stration  if  evidence 
is  produced  that  certain  conditions  precedent  have  been 
complied  with,  in  which  case  the  registration  is  conclu- 
sive only  as  to  the  particular  conditions  precedent  re- 
quired to  be  passed  upon.®* 

As  to  the  two  latter  classes,  however,  if  the  statute 
so  provides,  the  certificate  of  registration  may  be  only 
prima  facie  evidence  of  the  facts  stated.®^  So  if  the 
bonds  are  not  such  as  come  within  said  statute,  their 
registration  is  of  no  effect  and  precludes  no  defense 
which  the  municipality  could  otherwise  make.®*^  Like- 
wise, registration  cannot,  in  any  case  extend  to  or  cover 
matters  of  law,  and  hence  does  preclude  the  defense 
that  the  bonds  are  iiltra  vires,  i.  e.,  wholly  without  au- 
thority because  the  power  to  issue  them  had  not  been 
delegated  to  the  municipality.® '^ 

§  2276.  Decisions  of  state  courts  as  binding  on  federal 
courts. 
It  is  not  within  the  scope  of  this  work  to  consider  at 
any  length  the  question  of  state  decisions  relating  to 
municipal  bonds  as  controlling  in  the  federal  courts. 
Suffice  it  merely  to  state,  without  any  attempt  to  collect 
but  a  few  of  the  many  decisions  in  regard  thereto,  that 
(1)  the  federal  courts  will  not  follow  state  decisions  that 

94.  This  proposition  is  decided  96.  Crow  v.  Oxford,  119  IT.  S. 
under  the  Illinois  railway  aid  stat-  215,  226,  7  Sup.  Ct.  180,  30  L.  Ed. 
utes  in  German  Savings  Bank  v.  388  (construing  Kansas  statutes). 
Franklin  County,  128  II.  S.  526,  97.  Crow  v.  Oxford,  119  U.  S. 
540,  9  Sup.  Ct.  159,  32  L.  Ed.  519,  215,  225,  7  Sup.  Ct.  180,  30  L.  Ed. 
followed  in  Citizens'  Saving  &  388  (construing  Kansas  statute); 
Loan  Ass'n  v.  Perry,  156  U.  S.  692,  Dixon  County  v.  Field,  111  U.  S. 
703,  15  Sup.  Ct.  547,  39  L.  Ed.  585.  83.  4  Sup.  Ct.  315,  28  L.  Ed.  360 

95.  Prickett  v.  Marceline,  65  (construing  Nebraska  statute). 
Fed.  469,  475  (Missouri  statute);  Debt  limit  exceeded  is  a  de- 
Anthony  V.  Jasper  County,  101  U.  lense  without  regard  to  certificate 
S.  693,  694,  25  L.  Ed.  1005  (setting  of  state  auditor,  In  Missouri, 
forth  Missouri  statute)  and  cited  Prickett  v.  Marceline,  65  Fed.  469, 
to    this    proposition    in    Lewis   v.  475. 

Commissioners,  105  U.  S.  739,  750, 
26  L.  Ed.  993. 
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municipal  bonds  are  not  negotiable;®*  (2)  decisions  of 
the  highest  court  of  a  state,  as  to  the  construction  of 
the  statute  authorizing  the  issuance  of  bonds,  made  be- 
fore the  bonds  were  issued,  will  be  followed  by  the 
federal  courts;®'  (3)  federal  courts  are  not  bound  by 
the  construction  given  the  statute  authorizing  the  issu- 
ance of  the  bonds,  by  a  decision  of  the  highest  court  of 
the  state  after  the  purchase  of  the  bonds,  but  will  exer- 
cise an  independent  judgment  as  to  its  meaning,^  except 
that  if  the  decision  is  as  to  whether  the  statute  author- 
izing the  bond  issue  was  passed  in  the  manner  provided 
for  in  the  constitution,  the  decisions  of  the  highest  state 
court  govern,  although  made  after  the  issuance  of  the 
bonds ;  ^  (4)  bonds  authorized  and  valid  when  issued,  ac- 
cording to  the  decisions  of  the  highest  court  in  the  state, 
will  not  be  declared  invalid  in  the  hands  of  bona  fide 
holders  by  a  federal  court  because  the  state  court  has 
since  reversed  its  former  rulings;^  (5)  the  rights  of 
holders  of  bonds  are  to  be  determined  in  a  federal  court 
by  the  law  of  the  state  as  it  was  declared  by  the  highest 
court  of  the  state  at  the  time  the  bonds  were  issued, 
where  there  is  a  conflict  in  the  state  decisions.* 

Since  the  decision  in  Swift  v.  Tyson,  16  Pet.  (U.  S.) 
1,  19,  10  L.  Ed.  865,  871,  "it  has  been  the  accepted  doc- 
trine of  this  (Supreme  Court  of  the  United  States)  court 
that,  in  respect  of  the  doctrines  of  commercial  law  and 

98.  Mercer  Comity  v.  Hacket,  2.  Wilkes  County  v.  Coler,  180 
1  Wan.  (TJ.  S.)  83,  95,  17  L.  Ed.  U.  S.  506,  21  Sup.  Ct.  458,  45  L.  Ed. 
548.  642;  South  Ottawa  v..  Perkins,  94 

99.  German      Sav.      Bank      v.  U.  S.  260,  267. 

Franklin   County,    128    U.    S.    526,  3.    Henderson  County  v.   Trav- 

538,  9  Sup.  Ct.  156,  32  L.  Ed.  519;  elers'  Ins.  Co.,  128  Fed.  817,  63  C. 

Estill  County  v.  Embry,  112  Fed.  C.  A.  467;    Rees  v.   Olmsted,  135 

882,  50  C.  C.  A.  573.  Fed.  296,  68  C.  C.  A.  50. 

1.    Stanly    County    v.    W.    N.  4.    Wilkes  County  v.  Coler,  180 

Coler  &  Co.,  190  U.  S.  437,  23  Sup.  U.   g.  506,  21  Sup.  Ct.  458,  45  L. 

Ct.  811,  47  L.  Ed.  1126;  Rondot  v.  Ed.     642;      Franklin     County     v. 

Rogers  Tp.,  S9  Fed.  202,  39  C.  C.  Gardiner  Sav.  Inst.,  119  Fed,  36, 

A.   462;    Northwestern  Sav.  Bank  55  C.  C.  A.  614. 
T.  Centrevllle  Station,  143  Fed.  81, 
74  C.  0.  A.  275. 
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general  jurisprudence,  the  courts  of  tlie  United  States 
will  exercise  their  own  independent  judgment,  and,  in 
respect  to  such  doctrines,  will  not  be  controlled  by  deci- 
sions based  upon  local  statutes  or  local  usage^  although, 
if  the  question  is  balanced  with  doubt,  the  courts  of  the 
United  States,  for  the  sake  of  iharmony,  will  lean  to  an 
agreement  of  views  with  the  state  courts."" 

2.     POWEE  TO  ISSUE  BONDS. 

§  2277.     In  general. 

In  order  to  determine  whether  a  municipality  has 
power  to  issue  bonds,  it  is  first  necessary  to  ascertain 
if  any  statute  or  charter  provision  exists  in  regard 
thereto.  If  there  is  such  a  provision,  the  question  arises 
whether  it  is  applicable  to  the  particular  municipality 
and  whether  the  purpose  of  the  proposed  bond  issue  is 
within  the  terms  of  such  provision.  If  the  statute  is  ap- 
plicable, it  must  further  be  considered  whether  the  pur- 
pose of  the  issue  is  a  public  as  distinguished  from  a  pri- 
vate purpose.  If  the  purpose  is  purely  a  private  one, 
there  is  no  power  to  issue,  without  regard  to  the  exist- 
ence of  any  statutory  or  charter  provisions,*  since  even 
the  legislature  cannot  authorize  the  issuance  of  bonds 
for  a  purely  private  purpose.'^ 

If  there  is  no  express  provision  authorizing  the  issu- 
ance of  bonds,  the  questions  then  arises  whether  there  is 
implied  power.  This  question  is  answered  somewhat  dif- 
ferently in  the  various  states,  although  the  general  rule 
is  that  there  is  no  authority  to  issue  bonds  unless  it  has 
been  expressly  conferred.® 

Cases  deci(ing  as  to  the  authority  of  states  or  coun^ 
ties  or  townships,  or  other  quasi  municipal  corporations 
to  issue  bonds  are  to  be  distinguished  from  decisions  as 
to  the  power  of  a  municipal  corporation  proper  to  issue 
bonds.    The  fact  that  the  latter  has  power  to  issue  bonds 

5.     Presidio     County     v.     Noel-  6.     §  2280,  post. 

Young  Bond  &  S.   Co.,  212  TJ.   S.  7.    §  2166  ante,  and  §  2280,  post. 

58,  29  Sup.  Ct.  237,  53  L.  Ed.  402.  8.     §  2278,  post. 
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does  not  necessarily  require  a  holding,  for  instance,  that 
a  county  has  such  power. 

Furthermore,  it  is  necessary  to  clearly  distinguish  be- 
tween the  power  to  issue  bonds  which  are  negotiable  and 
certificates  of  indebtedness  which  are  not  negotiable.  It 
is  always  necessary  to  keep  clearly  in  mind  the  dif- 
ference between  a  coupon  bond  issued  for  the  purpose 
of  a  commercial  investment,  and  certificates  of  indebt- 
edness of  any  kind  given  as  a  voucher  or  in  payment 
for  work  done  or  supplies  furnished  to  the  municipality 
under  a  contract  which  it  had  a  right  to  make.  The  lat- 
ter, as  said  in  the  chapter  on  warrants,*  the  municipality 
has  implied  power  to  execute,^"  but  it  is  different,  ac- 
cording to  the  general  rule,  as  to  bonds. 

Statutes  sometimes  forbid  the  issuance  of  bonds,^^  at 
least  for  certain  purposes,^^  or  for  a  designated  period.^* 
In  some  states  the  constitution  or  statute  forbids  the 
issuance  of  bonds  where  th^  municipality  has  a  popula- 
tion less  than  a  specified  number.^* 

Generally,  the  municipal  council  is  the  body  author- 
ized to  issue  bonds.  Thus,  the  mayor,  empowered  by 
resolution  to  execute  a  note,  cannot  execute  a  bond  so 
as  to  bind  the  municipality,^^  since  the  mayor  has  no 
*  power  to  execute  bonds,  unless  authorized  by  the  coun- 

9.  §  2242,  ante.  12.     Oleson  v.  Green  Bay  &  L, 

10.  Neely  v.  Yorkville,  10  S.  C.      P.  Ry.  Co.,  36  Wis.  383. 

141,  149;  Buffalo  School-Furniture  13.    State    v.    Haskell    County 

Co.  V.  School  Dists.  Nos.  4,  30,  40,  Com'rs,  40  Kan.  65,  19  Pac.  362; 

7  Kan.  App.  796,  54  Pac.  115.  Rathbone    v.    Kiowa    County,    73 

11.  Fitzgerald    v.    Walker,    55  P'ed.  395,  following  Coffin  v.  Kear- 
Ark.  148,  17  S.  W.  702.  ney   County  Com'rs,   57  Fed.   137, 

Bonds  prohibited.     Contract  by  6  C.  C.  A.  288,  12  U.  S.  App.  562. 

city  to  pay  interest  on  the  amount  14.     State  ex  rel.  v.  Wilder,  211 

of  hydrant  rentals,  in  case   such  Mo.    305,    109    S.    W.    574    (under 

rentals  are  not  paid  when  due,  is  2,000). 

not  a  violation  of  a  constitutional  15.    Gutta    Percha    &    Rubber 

provision  prohibiting  the  issuance  Mfg.  Co.  v.  Attalla  (Ala.),  39  So. 

by  municipalities  of  interest  bear-  719;  Little  Rock  v.  State  Bank,  8 

ing-    evidences    of    indebtedness.  Ark.  227. 
Lackey  v.  Fayettevllle  Water  Co., 
80  Ark.  108.  96  S.  W.  622. 
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cil.^®  However,  bonds  may  be  issued  by  officers  specially 
appointed  for  that  purpose." 

In  considering  the  legality  of  a  proposed  bond  issue, 
courts  construe  the  constitution  and  statutes  more 
strictly  tlian  they  are  construed  in  determining  the  va- 
lidity of  bonds  already  issued  and  disposed  of.^^  But  in 
deciding  whether  a  municipality  has  power  to  issue  bonds 
for  a  specific  purpose,  the  construction  put  upon  the 
provision  claimed  to  authorize  such  issue,  by  all  parties 
in  interest,  and  where  rights  have  grown  up  under  that 
construction,  is  entitled  to  weight  only  in  a  case  where 
the  power  may  be  fairly  inferred  from  the  terms  of  such 
provision;  and,  in  such  a  case,  doubts  and  ambiguities 
will  be  resolved  in  favor  of  the  power.^® 

The  extent  of  the  authority  to  issue  bonds  conferred 
by  a  vote  of  the  people  depends  upon  the  terms  of  the 
proposition  submitted  to  the  people.^" 

§  2278.     Implied  power  to  issue  bonds. 

At  the  present  time,  it  is  the  law  in  most  of  the  states 
and  in  the  Supreme  Court  of  the  United  States,  that 
municipal  corporations  have  no  power  to  issue  bonds 
unless  expressly  authorized  so  to  do,^^  or  perhaps  where" 

16.  Peck  V.  Hempstead,  27  Tex.  Illinois.  Coquard  v.  Oquawka, 
Civ.  App.  80,  65  S.  W.  653;  Die-  192  111.  335,  61  N.  E.  660,  aft'g  91 
fenderfer  v.  State,  13  Wyo.  387,  111.  App.  648;  Bourdeaux  v. 
80  Pao.  667.  Coquard,  47  111.  App.  254. 

17.  Bernards  Tp.  v.  Morrison,  Indiana.  State  v.  Hauser,  63 
133  U.  S.  523,  10  Sup.  Ct.  333,  33  Ind.  155.  But  later  cases  modify 
L  Ed   766  *^'^  rule.     See  Rushville  Gas  Co. 

'l8  '  Stem  y.  Fargo,  18  N.  D.  289,  ^-  RishviUe,  121  Ind.  206,  23  N.  E. 
122  NW   403.  S2,  6  L.  R.  A.  315,  16  Am.  St.  Rep. 

388,  where  earlier  case  is  dlstin- 

19.  Lewis   V.    Slireveport,^Fed.      guis^ed 

Cas.  No.  8,331,  3  Woods  205,  affd  j^^'    ^^^^   ^    Cedar   Rapids, 

in  108  IT.  S.  282,  2  Sup.  Ct.  634,  27  ^gg  j^  ^gj^  j^g  ^_  ^  ,^^3 

L    Ed.  728.  Louisiana.    Newgass  v.  New  Or- 

20.  §  2203,  ante.  leans,  42  La.  Ann.  163,  7  So.  565, 

21.  Florida.  See  Mcta  in  Hills-  21  Am.  St.  Rep.  368.  See  also  Wil- 
borough  County  v.  Henderson,  45  son  v.  Shreveport,  29  La.  Ana. 
Fla,  356,  362,  33  So.  997.  673. 
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there  is  an  absolute  necessity  therefor  to  carry  out  other 
powers  expressly  conferred  upon  the  municipality;^^ 
and  the  power  cannot  be  implied  from  the  ordinary  po- 
lice powers  conferred  upon  municipalities.^^  However, 
the  earlier  cases  in  the  federal  courts  were  to  the  con- 
trary,^* and  even  at  present  implied  power  to  issue  is 
recognized  in  some  states.^* 


Vew  Jersey.  Knapp  v.  Hoboken, 
39  N.  J.  L.  394. 

Oregon.  See  Hall  v.  Hood 
River  Irr.  Dlst,  57  Ore.  69,  110 
Pac.  405. 

Texas.  Austin  v.  Nalle,  85  Tex. 
520,  540,  22  S.  W.  668,  960. 

United  States.  Brentiam  v. 
German-American  Bank,  144  U.  S. 
173,  12  Sup.  Ct  559,  36  L.  Ed.  390 
(leading  case). 

No  inherent  power  to  Issue 
bonds.  Clark  v.  Des  Moines,  19 
la.  199,  87  Am.  Dec.  423;  Hopper 
V.  Covington,  8  Fed.  777,  10  Hiss. 
488;  Merrill  v.  Monticello,  14  Fed. 
628;  Hitchcock  v.  Galveston,  Fed. 
Cas.  No.  6,532,  rev'd  on  other 
grounds  in  96  TJ.  S.  341,  24  L.  Ed. 
659;  Gause  v.  Clarksville,  Fed. 
Cas.  No.  5,276,  5  Dill.  165. 

In  Iowa,  "in  the  absence  of  ex- 
press authority,  a  city  has  no 
power  to  Issue  long  time  nego- 
tiable bonds,  no  matter  for  what 
purpose  the  issue  is  proposed." 
Reed  v.  Cedar  Rapids,  136  la.  191, 
113  N.  W.  773.  But  see  MuUarky 
V.  Cedar  Falls,  19  la.  21. 

22.  See  dicta  in  State  v.  Kan- 
sas City,  60  Kan.  518,  525,  57  Pac. 
118. 

23.  Chisholm  v.  Montgomery, 
Fed.  Cas.  No.  2,686,  2  Woods  584. 

24.  Memphis  v.  Brown,  Fed. 
Cas.  No.  9,415,  modified  20  Wall. 


(TJ.  S.)  289,  22  L.  Ed.  264';  Holmes 
V.  Shreveport,  31  Fed.  113. 

25.  Commonwealth  v.  Pitts- 
burg, 41  Pa.  St.  278. 

In  Georgia,  the  power  to  issue 
bonds  is  implied  from  power  to 
make  all  necessary  contracts 
(Black  V.  Cohen,  52  Ga.  621),  and 
from  the  power  to  contract  debts. 
(Heilbron  v.  Cuthbert,  96  Ga.  312, 
23  S.  B.  206). 

Power  to  contraict  debts  in- 
cludes power  to  issue  bonds. 
Tucker  v.  Raleigh,  75  N.  C.  267; 
Commonwealth  v.  Pittsburgh,  88 
Pa.  St.  66;  Williamsport  v.-  Com- 
monwealth, 84  Pa.  St.  487,  24  Am. 
Rep.  208. 

In  North  Carolina,  it  Is  said 
that  "when  the  power  to  incur  a 
debt  for  a  necessary  expense  ex- 
ists, there  would  seem  to  be  no 
good  reason  or  principle  of  law  to 
prevent  the  governing  authorities 
of  a  town  from  making  provision 
for  the  present  or  ultimate  pay- 
ment of  such  a  debt,  by  issuing 
bonds  for  the  purpose.  If  good 
business  prudence  and  existing 
conditions  are  such  as  to  render 
this  course  desirable  and  proper." 
Hendersonville  v.  C.  A.  Webb  & 
Co.,  148  N.  C.  120,  61  S.  E.  670. 

Grounds  for  denying  Inherent 
power  attacked.  Those  which 
question  or  deny  the  power  gen- 
erally put  it  on  the  ground  that  it 
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Some  decisions  have  held  that  the  express  power  con- 
ferred on  a  municipality  to  purchase  property  or  erect 
buildings  carries  with  it  the,  power  to  issue  bonds  for 
the  cost,^®  and  that  is  the  law  to-day,  it  seems,  in  some 
states,^  ^  although  the  weight  of  authority  and  the  tend- 
ency of  the  later  decisions  is  to  the  contrary .^^ 

Likewise,  there  are  early  decisions,^®  and  in  some 
states  it  seems  to  be  the  law  at  present,*"  that  conferring 


is  dangerous.  Any  power  may  be 
dangerous,  but  it  must  be  lodged 
somewhere  or  human  government 
will  cease  to  exist.  "To  withhold 
power  merely  because  of  its  lia- 
bility to  abuse  is  Utopian.  *  *  * 
The  remedy  for  such  evils,  and 
perhaps  the  only  one,  is  to  exer- 
cise more  care  in  the  selection  of 
public  officers.  When  the  people 
elect  honest  men  they  will  be 
honestly  served,  when  they  elect 
dishonest  men  they  must  expect 
to  be  plundered."  Power  to  issue 
municipal  bonds  is  dangerous. 
"It  affords  oppM-tunities  to  un- 
Bcupulous  men,  hungering  for  the 
spoils  of  rich  municipalities,  to  en- 
ter into  extravagant  contracts,  at 
ruinous  prices,  by  mortgaging  the 
resources  of  the  people  in  ad- 
vance. The  facility  of  placing  mu- 
nicipal bonds,  at  high  rates  of  in- 
terest, and  having  many  years  to 
run,  is  certainly  a  great  induce- 
ment in  many  cases  to  unwise 
and  lavish  expenditures."  Wil- 
llamsport  v.  Com.,  84  Pa.  St.  487, 
495. 

26.  State  v.  Babcock,  25  Neb. 
278,  41  N.  W.  155;  Ketchum  v. 
Buffalo,  21  Barb.  (N.  Y.)  294  (afC'd 
in  14  N.  Y.  356);  Desmond  v. 
Jefferson,  19  Fed.  483. 

Power  to  construct  and  regulate 
sewers    includes    power    to    issue 


bonds  for  necessary  sewers.  State 
V.  Babcock,  22  Neb.  614,  36  N.  W. 
941. 

27.  Rushville  Gas  Co.  v.  Rush- 
ville,  121  Ind.  206,  23  N.  E.  72,  6 
L.  R.  A.  315,  16  Am.  St.  Rep.  388; 
Richmond  v.  McGirr,  78  Ind.  192; 
State  V.  Madison,  7  Wis.  688. 
Compare  Williams  v.  Albion,  68 
Ind.  329. 

28.  Farr  v.  Grand  Rapids,  112 
Mich.  99,  70  N.  W.  411. 

Express  power  to  purchase  prop- 
erty does  not  Include  power  to 
issue  bonds.  Hazelhurst  v.  Mayes, 
96  Miss.  606,  51  So.  890  (Chief 
Justice  Whitefleld  dissenting  in 
an  able  opinion). 

Towns.  Waxahachie  v.  Brown, 
67-  Tex.  519,  4  S.  W.  207. 

29.  Mitchell  v.  Burlington,  4 
Wall.  (TT.  S.)  270,  18  L.  Ed.  350; 
Evansville  v.  Woodbury,  60  Fed. 
718,  9  C.  C.  A.  244,  18  XT.  S.  App. 
514,  following  Evansville,  I.  £  C. 
Straight  Line  R.  Co.  v.  Evansville, 
15  Ind.  395;  German-American 
Bank  v.  Brenham,  35  Fed.  185. 

30.  Arkansas.  Schmutz  v.  Lit- 
tle Rock  Special  School  Dist,  78 
Ark.  118,  121,  95  S.  W.  438. 

Georgia.  Griffin  v.  Inman 
Swann  &  Co.,  57  Ga.  370. 

Indiana.  Evansville,  I.  &  C. 
Straight  Line  R.  Co.  v.  Evansville, 
13  ind.  395. 
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express  power  upon  a  municipality  to  borrow  money  in- 
cludes power  to  issue  bonds  to  pay  for  the  loan,  although, 
the  contrary,  or  at  least  the  rule  that  the  power  is  not 
necessarily  implied  in  such  a  case,  is  the  law  in  the  Su- 
preme Court  of  the  United  States  and  in  some  of  the 
state  courts.^^ 

§  2279.     Express  power  to  issue  bonds  and  construction 

thereof. 

Generally,  statutes   or  charter  provisions  expressly 

authorise  municipal  corporations  to  issue  bonds,  at  least 

for  certain  specified  purposes.^*    However,  it  is  usually 


Pennsylvania.  WilUamsport  v. 
Commonwealth,  84  Pa.  St.  487,  24 
Am.  Rep.  208;  Commonwealth  v. 
Pittsburg,  34  Pa.  St  496. 

Virginia.  Buch's  Bx'r  v.  Flu- 
vanna County,  86  Va.  452,  10  S. 
E.  532. 

In  Massachusetts,  power  given 
to  towns  to  raise  large  or  unusual 
sums  by  loans,  no  conditions  or 
restrictions  being  Imposed,  car- 
ries with  It  the  power  to  issue 
bonds.  Commonwealth  v.  Wil- 
liamstown,  156  Mass.  70,  73,  30  N. 
E.  472. 

31.  Folsom  V.  School  Directors, 
91  111.  402,  406;  Heins  v.  Lincoln, 
102  la.  69,  78,  71  N.  W.  189;  Bren- 
ham  V.  German-American  Bank, 
144  TT.  S.  173,  12  Sup.  Ct.  559,  36 
L  Ed.  390  (rev'g  35  Fed.  185,  and 
overruling  Rogers  v.  Burlington, 
3  Wall.  (U.  S.)  654,  18  L.  Ed.  79, 
and  Mitchell  v.  Burlington,  4 
Wall.  (U.  S.)  270,  18  L.  Ed.  350, 
and  distinguishing  Dwyer  v.  Hack- 
worth,  57  Tex.  245) ;  German  Ins. 
Co.  V.  Manning,  95  Fed.  597; 
Lehman  v.  San  Diego,  83  Fed. 
669,  27  C.  C.  A.  668;  Lehman  v. 
San  Diego,  73  Fed.  105  (following 


Merrill  v.  Montlcellb,  138  U.  S. 
673,  11  Sup.  Ct.  441,  34  L.  Ed.  1069, 
and  Ashuelot  Nat.  Bank  of  Keene 
V.  School  Dist.  No.  7  of  Valley  Co., 
56  Fed.  197,  5  C.  C.  A.  468).  See 
also  Thomas  v.  Grand  Junction, 
13  Colo.  App.  80,  91,  56  Pac.  665. 

Implied  or  incidental  powers, 
§  357  et  seq.  ante,  vol.  1. 

32.  Alabama.  Howard  v.  East 
Lake,  155  Ala.  525,  46  So.  754;  Gib- 
bons V.  Mobile  &  G.  N.  R.  Co.,  36 
Ala.  410. 

California.  Redlands  v.  Brook, 
151  Cal.  474,  91  Pac.  150;  Law  v. 
San  Francisco,  144  Cal.  384,  77 
Pac.  1014;  Wetmore  v.  Oakland, 
99  Cal.  146,  33  Pac.  769. 

Colorado.  Cripple  Creek  v. 
Adams,  36  Colo.  320,  85  Pac.  184; 
Thomas  v.  Grand  Junction,  13 
Colo.  App.  80,  56  Pac.  665. 

Illinois.  Stone  v.  Chicago,  207 
111.  492,  69  N.  EJ.  970. 

Indiana.  Dally  v.  Columbus,  49 
Ind.  169. 

Kansas.  Hibbard  v.  Barker,  84 
Kan.  848,  115  Pac.  561;  State  ex 
rel.  V.  Kansas  City,  83  Kan.  431, 
111  Pac.  493;  Belleville  v.  Wells, 
74  Kan.  823,  88  Pac.  47. 
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held  that  authority  to  issue  bonds  can  be  conferred  only 
by  language  which  leaves  no  reasonable  doubt  of  an  in- 


Eentuclcy^  ESx  parte  Lexington, 
96  Ky.  258,  28  S.  W.  665,  16  Ky. 
L.  Rep.  467. 

Michigan.  Tillotson  v.  Saginaw, 
94  Mich.  240,  54  N.  W.  162. 

,  Minnesota.  Schmitz  v.  Zeh,  91 
Minn.  290,  97  N.  W.  1049  (applies 
to  village  incorporated  after  stat- 
ute took  effect). 

Missouri.  Haeussler  v.  St. 
Louis,  205  Mo.  656,  103  S.  W.  1034. 

New  Jersey.  Fishblatt  v.  Atlan- 
tic. City,  78  N.  J.  L.  134,  73  Atl. 
125. 

New  York.  Canandaigue  v. 
Hayes,  85  N.  Y.  S.  488,  90  App. 
Div.  336;  People  v.  Guggenheimer, 
59  N.  Y.  S.  913,  28  Misc.  Rep.  735 
(affl'd  In  62  N.  Y.  S.  11,  47  App. 
Dlv.  9) ;  Calhoun  v.  Delhi  &  M.  R. 
Co.,  28  Hun  (N.  Y.)  379,  64  How. 
Pr.  291. 

Oklahoma.  Territory  v.  White- 
hall, 13  Okla.  534,  76  Pac.  148. 

Oregon.  Eugene  v.  Willamette 
Valley  Co.,  52  Ore.  490,  97  Pac. 
817;  Klamath  Falls  v.  Sachs,  35 
Ore.  325,  57  Pac.  329,  76  Am.  St. 
Rep.  501. 

South  Carolina.  Allen  v.  Adams, 
66  S.  C.  344,  44  S.  E.  938;  Wilson 
V.  Florence,  40  S.  C.  426,  19  S. 
B.  4. 

Washington.  GrifiBn  v.  Tacoma, 
49  Wash.  524',  95  Pac.  1107. 

West  Virginia.  Brown  v.  Point 
Pleasant,  36  W.  Va.  290,  15  S.  E 
209. 

Wisconsin.  Appleton  Water 
works  Co.  V.  Appleton,  116  Wis 
363,  93  N.  W.  262. 

United  States.  Post  v.  Super 
visors,   105   U.   S.   667,   26  L.   Ed 


1204;  Schmidt  v.  Defiance,  117 
Fed.  702  (aff'd  in  123  Fed.  1,  59 
C.  C.  A.  159) ;  Munson  v.  Lyons, 
Fed.  Cas.  No.  9,935  (aff'd  in  Lyons 
V.  Munson,  99  U.  S.  684,  25  L.  Ed. 
451) ;  Balcheller  v.  Mascoutah, 
Fed.  Cas.  No.  792. 

Power  of  park  commissioners. 
Kucera  v.  West  Chicago  Park 
Com'rs,  221  111.  488,  77  N.  E.  912. 

Repeals  of  provisions,  see  Wich- 
man  v.  Placerville,  147  Cal.  162, 
81  Pac.  537;  Mill  Valley  v.  House, 
142  Cal.  698,  76  Pac.  658;  Smith  v. 
Milton,  61  Pla.  745,  54  So.  719; 
Molyneaux  v.  Minneapolis,  115 
Minn.  188,  131  N.  W.  1015;  Evans 
v.  McFarland,  186  Mo.  703,  85  S. 
W.  873;  Mlttag  v.  Park  Ridge,  61 
N.  J.  L.  151,  38  Atl.  750;  People  v. 
Parmenter,  158  N.  Y.  385,  53  N.  E. 
40,  rev'g  46  N.  Y.  S.  1098,  19  App. 
Div.  632;  Jermyn  v.  Scranton,  212 
Pa.  St.  598,  62  Atl.  29. 

Repeal  only  so  far  as  conflict- 
ing. Cleveland  v.  Calvert,  54  S. 
C.  83,  31  S.  E.  871. 

Repeal  of  statute  by  charter. 
Stratton  v.  Oregon  City,  35  Ore. 
409,  60  Pac.  905. 

The  power  to  issue  bonds, 
granted  by  a  special  charter,  is 
not '  repealed  by  general  legisla- 
tion upon  the  subject.  Huron  v. 
Second  Ward  Sav.  Bank,  86  Fed. 
272,  30  C.  C.  A.  38,  49  L.  R.  A. 
534. 

That  charter  provisions  govern, 
tee  Fritz  v.  San  Francisco,  132 
Cal.  373,  64  Pac.  566;  McHugh  v. 
San  Francisco,  132  Cal.  381,  64 
Pac.  570. 

Fire      wagons.      Express      au- 
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tention  to  grant  it;^*  and  if  the  intention  of  a  statute 
purporting  to  authorize  the  issuance  of  bonds,  is  doubt- 
ful, the  doubt  will  be  resolved  against  the  authority  to 
issue  the  bonds,^'  in  accordance  with  the  well  established 
rule  of  construction.^"  Thus,  charter  power  to  issue 
bonds  to  construct  a  public  improvement  does  not  in- 
clude power  to  issue  bonds  to  repair  such  an  improve- 
ment, at  least  unless  the  repairs  are  absolutely  necessary 
to  preserve  the  property.^" 
On   the   other   hand,   power   to   issue  bonds  for  the 


thorlty  to  Issue  bonds  for  the 
purchase  of  fire  engines,  etc.,  held 
to  include  combination  hose  and 
chemical  wagons.  Akron  v.  Dob- 
son,  81  Ohio  St  66,  90  N.  E.  123. 

Bridge  spanning  river  where  it 
crosses  a  street  Is  a  "street  im- 
provement" within  statute  au- 
thorizing Issuance  of  bonds  for 
such  purposes.  Berlin  Iron-Bridge 
Co.  V.  San  Antonio  (Tex.  Civ. 
App.),  50  S.  W.  408. 

Repair  or  reconstruction  of  a 
bridge  in  a  city,  connecting  two 
Streets,  is  "an  improvement  of 
streets  and  sidewalks"  within  a 
constitutional  provision  authoriz- 
ing a  bond  issue  for  such  purpose. 
Bruce  v.  Greenville,  89  S.  C.  241, 
71  S.  E.  817. 

"Improvement  or  Improve- 
ments" includes  construction  of 
sewers.  Law  v.  San  Francisco, 
144  Cal.  384,  77  Pac.  1014. 

Building  of  streets.  Where  a 
statute  is  construed  as  limiting 
the  issuance  of  bonds  to  purposes 
for  which  ordinary  revenues  of 
the  city  might  be  expended,  It  Is 
held  that  the  building  of  streets 
and  boulevards  is  such  a  purpose. 
San  Diego  v.  Potter,  153  Cal.  288, 
95  Pac.  146. 
5  McQ.  32 


Ohio.  Power  to  Issue  bonds, 
under  particular  statute,  to  pay 
cost  of  future  improvements,  see 
Heffner  v.  Toledo,  75  Ohio  St. 
413,  80  N.  E.  8. 

Construction  of  particular  pro- 
visions authorizing  bond  Issues, 
see  Baltimore  v.  Bond,  104  Md. 
590,  65  Atl.  318  (certificates  of 
debt  denominated  "Baltimore 
Water  Stock");  Attorney-General 
v.  Detroit,  164  Mich.  369,  129  N. 
W.  879;  Wood  v.  Ross,  85  S.  C. 
309,  67  S.  B.  449. 

Bonds  exempt  from  taxation. 
Municipality  has  no  authority  to 
issue  bonds  exempt  from  taxa- 
tion. Merchants'  Insurance  Co.  v. 
Newark,  54  N.  J.  L.  138,  141,  142, 
23  Atl.  305. 

33.  Rathbone  v.  Kiowa  County 
Com'rs,  73  Fed.  395,  following 
Brenham  v.  German-American 
Bank,  144  U.  S.  173,  12  S^p.  Ct. 
559,  36  L.  Ed.  390. 

34.  State  v.  Moore,  45  Neb.  12, 
63  N.  W.  130. 

35.  §  353  ante,  vol.  1. 

36.  Long  Beach  v.  Boynton,  17 
Cal.  App.  290,  119  Pac.  677.  See 
also  Neacy  v.  Milwaukee,  142  Wis. 
590,  126  N.  W.  8. 
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"erection,  construction  and  completion"  of  scliool  build- 
ings, it  has  been  held,  includes  tbe  equipment  of  such 
school  buildings.*'^.  So  statutory  authority  to  issue  bonds 
for  the  construction  "or  purchase"  of  useful  or  needful 
buildings,  it  has  also  been  held,  includes  bonds  to  pay  for 
a  site  for  such  buildings.*®  And  statutes  authorizing  the 
issuance  of  bonds  "for  the  purchase  of  a  site  and  the 
building  of  a  town  house,"  confer  power  to  issue  bonds 
to  erect  such  a  house  without  providing  for  the  purchase 
of  a  site  therefor.** 

So,  express  power  to  issue  bonds  to  provide  for  the 
"construction  and  maintenance"  of  waterworks  in- 
cludes power  to  issue  bonds  to  purchase  existing  water- 
works; ***  and  "i establishing"  includes  purchase.**  Like- 
wise, power  to  issue  bonds  to  "acquire"  electric  works 
includes  both  purchase  and  construction.*^ 

Statutes  authorizing  municipalities  to  issue  bonds  in 
aid  of  worhs  of  internal  improvement,  include  public 
water  gristmills,**  irrigating  canals,**  and  bridges,*^  but 
not  mills  for  manufacture  of  beet  sugar.**  The  fact  that 
the  water  for  an  irrigating  canal  was  not  to  be  drawn 
out  of  any  of  the  rivers  or  lakes  in  the  state  does  not 

37.  Maxcy  v.  Oshkosh,  144  Wis.  150,  27  L.  Ed.  835,  affi'g  7  Fed.  441, 
238,  128  N.  W.  899.  2  McCrary,  97. 

38.  Linn   v.   Omaha,  •  76    Neb.  44.    Keith   County   v.   Citizens' 
B52,  107  N.  W.  983.  Savings   &  Loan  Ass'n,   116  Fed. 

39.  People  v.  Seaman,  69  N.  Y.  13,  53  C.  C.  A.  525. 

S.   55,  59  App.  Div.  76.  In    Nebraska,   irrigation   canals 

40.  Ostrander    v.    Salmon,    TO      are  expressly  declared  to  be  works 
Idaho,  153,  117  Pac.  692.  of  internal  improvement.  Kearney 

Compare  §  2198,  ante.  v.  Woodruff,  115  Fed.  90,  53  C.  C. 

41.  Dick  V.  Scarborough,  73  S.      A.  117. 

C.  150,  53  S.  E.  86.  45.     State  v.  Babcock,   23   Neb. 

42.  Clark  v.  Los  Angeles,  160      179,  36  N.  W.  474. 

Cal.  30,  317,  116  Pac.  722.  Toll  bridge  is  a  work  of  Internal 

43.  Burlington  Tp.  v.  Beasley,      Improvement    for    which     bonds 
94  U.  S.  310,  24  L.  Ed.  161.  may  be  issued.     Dodge  County  v. 

Contra,  as  to  steam  grist  mills.  Chandler,  96  TJ.  S.  205,  24  L.  Ed. 

Osborne    v.    Adams    County,    106  .625. 

U  S.  181,  1  Sup.  Ct  168,  27  L.  Ed.  46.     Getchell  v.  Benton,  30  Neb. 

129,  aa'd  in  109  IT.  S.  1,  3  Sup.  Ct.  870,  47  N.  W.  468. 
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prevent  the  canal  being  a  work  of  internal  improve- 
ment.*'' However,  a  privately  owned  system  of  water- 
works to  supply  water  to  a  municipality  is  not  an  in- 
ternal improvement.** 

If  power  to  issue  bonds  for  "municipal  purposes"  is 
granted,  bonds  may  be  issued  to  drain  swamps  around 
a  city,*®  or  to  purchase  school  grounds  and  erect 
school  buildings.'" 

Statutory  authority  to  issue  bonds  for  certain  enumer- 
ated purposes  precludes  the  right  to  issue  bonds  for 
other  purposes  not  named.°^  However,  if  power  is  con- 
ferred upon  a  municipality  to  issue  bonds  for  specified 
purposes,  and  thereafter  broader  power  is  conferred  to 
issue  bonds  for  corporate  purposes,  bonds  may  be  is- 
sued for  other  purposes  than  those  first  named.®^ 

Charter  authority  to  issue  bonds  "  "^r  any  specific 
purpose"  includes  power  to  issue  bonds  -or  a  sewer  sys- 
tem; and  the  fact  that  an  assessment  on  abutting  prop- 
erty is  provided  for  by  the  charter  to  pay  for  sewers 
does  not  preclude  the  issuance  of  bonds  therefor  where 
it  appears  that  it  was  not  the  legislative  intent  to  make 
the  assessment  method  the  exclusive  one."^  If  the  au- 
thority given  is  either  to  levy  taxes  or  issue  bonds  for 
money  borowed,  the  discretion  to  issue  bonds  cannot  be 
reviewed  after  their  issuance  and  purchase  by  bona  fide 
holders.*** 

47.  Perkins  County  v.  Graff,  hurst  t.  Mayes,  96  Miss.  656,  51  So. 
114  Fed.  441,  445,  52  C.  C.  A.  243.  890;     State    v.    Weston,    69    Neb. 

48.  Grant  v.  Sherrill,  71  Neb.  695,  96  N.  W.  668;  Hitchcock  v. 
219,  98  N.  "W.  681.  Galveston,    Fed.    Cas.    No.    6,532, 

49.  Greeley  v.  Jacksonville,  17  2  Woods  272. 

Fla.  174.  .  See  §  355  ante,  vol.  1. 

50.  Jordan  v.  Greenville,  79  S.  52.  Pierre  v.  Dunscomb,  106 
C.  436,  60  S.  B.  973.  Fed.  611,  45  C.  C.  A.  499. 

But  authority  to  issue  bonds  for  53.     Naylor    y.    McColWch,    54 

purchasing  sites  for  "public  build-  Ore.  305,  103  Pac.  68.     See  §  1948 

Ings"    does    not    include    school-  ante,  vol.  4. 

houses.     Field  v.  Bayonne,  49  N.  54.    Huron  v.  Second  Ward  Sav. 

J.  L.  308,  8  Atl.  114.  Bank,  86  Fed.  272,  30  C.  C.  A.  38. 

51.  Long  Beach  v.  Boynton,  17  49  L.  R.  A.  534. 
Cal.  App.  290,  119  Pac.  677;  Hazle- 
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Authorizing  a  special  issuance  of  bonds  is  exliausted 
by  such  issuance  pursuant  thereto,  and  the  power  be- 
comes extinct.'® 

The  statute  authorizing  a  special  issue  of  bonds  need 
not  fix  the  exact  amount  to  be  issued  but  may  authorize 
the  issuance  of  not  more  than  a  fixed  sum.®*  But  statutes 
authorizing  the  issuance  of  bonds,  where  required  by 
other  statutes  to  state  the  purposes  for  which  the  pro- 
ceeds of  the  bonds  are  to  be  applied,  must  specifically 
state  such  purpose;  it  not  being  sufficient  to  state  cer- 
tain specific  purposes  and  "other  purposes." '''  So, 
failure  to  expressly  require  a  two-thirds  vote,  as  re- 
quired by  the  constitution  before  becoming  indebted  be- 
yond current  revenues,  does  not  render  invalid  a  statute 
authorizing  the  issuance  of  bonds."* 

§  2280.     Whether  bonds  issued  for  a  public  purpose. 

As  already  stated  in  a  preceding  chapter  in  this  val- 
ume,"®  a  municipality  has  no  power  to  expend  money  or 
incur  indebtedness  for  other  than  a  public  purpose.  The 
purpose,  therefore,  must  be  a  municipal  and  public  one 
as  distinguished  from  a  private  one,  and  even  the  state 
legislature  itseK  cannot  authorize  the  issuance  of  bonds 
for  the  latter  purpose.*"  For  example,  statutes  cannot 
authorize  the  issuance  of  bonds  for  the  purpose  of  loan- 
ing their  proceeds  to  the  owners  of  buildings  burned  by 
a  fire,  since  this  is  authorizing  an  expenditure  for  a  pri- 
vate rather  than  a  public  purpose.*^  So  bonds  cannot 
be  issued  to  pay  part  of  a  special  assessment  on  abutting 
owners  for  the  construction  of  a  sewer,  since  not  for  a 

55.  Dixon  County  v.  Field,  111         59.    §  2165,  ante. 

U.  S.  83,  4  Sup.  Ct.  315,  28  L.  Ed.  60.     State   v.    Osawkee   Tp.,    14 

360;     Chis'holm    v.     Montgomery,  Kan.  418,  19  Am.  Rep.  99. 

Fed.  Cas.  No.  2,686,  2  Woods  584.  Compare  §  2166,  ante. 

56.  Tyson  v.  Salisbury,  151  N.  61.    Lowell  v.  Boston,  111  Mass. 
C.  468,  66  S.  B.  532.  454,  15  Am.  Rep.  39;   Feldman  v. 

57.  Wilkins  v.  Waynesboro,  116  Charleston,  23  S.  O.   57,  55  Am. 
Ga.  359,  42  S.  E.  767.  Rep.  6. 

58.  Render    v.    Louisville,    142 
Ky.  409,- 134  S.  W,  458. 
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municipal  purpose.^'  Likewise,  a  nmnicipality  cannot 
issue  bond  to  aid  a  manufacturing  or  mining  enter- 
prise,^^ and  the  state  legislature  cannot  authorize  issu- 
ance of  bonds  to  lend  the  proceeds  to  presons  engaged  in 
manufacturing.®*  So  bonds  cannot  be  issued  to  im- 
prove a  private  water  power.^^  Thus,  bonds  cannot  be 
issued  to  improve  the  water  power  on  rivers  within  the 
municipal  limits,  to  bring  the  water  into  use  as  a  power 
to  be  leased  or  sold  at  reasonable  rates.**  Likewise, 
bonds  cannot  be  issued  to  aid  private  persons  in  con- 
structing waterworks  to  supply  the  municipality  with 
water. ^'^ 

On  the  other  hand,  where  authority  so  to  do  has  been 
conferred,  a  municipality  may  issue  bonds  for  the  follow- 
ing purposes,  inter  alia,  which  have  been  held  to  be  pub- 
lic rather  than  private  purposes :   municipal  buildings,^^ 


62.  Oneida  v.  King,  101  N.  Y. 
S.  239,  116  App.  Div.  35. 

63.  Blssell  V.  Kankakee,  64  111. 
249;  McConnell  v.  Hamm,  16  Kan. 
228;  Blain  v.  Riley  County  Agri- 
cultural Soc,  21  Kan.  558;  Na- 
tional Bank  of  Cleveland  v.  lola, 
9  Kan.  689;  Ohio  Valley  Iron 
Works  V.  Moundsville,  11  W. 
Va.  1. 

"Neither  the  city  nor  its  officers 
had  any  right  or  power  directly  to 
invest  the  city  funds  in  an  indus- 
trial factory,  nor  to  issue  bonds 
of  the  city  and  donate  them  as  a 
bonus  to  the  promoters  of  such  a 
factory."  Re  Manistee  Watch  Co., 
197  Fed.  455. 

64.  Kissell  v.  Columbus  Grove, 
11  Ohio  Dec.  501,  27  Wkly.  Law 
Bui.  183;  Cole  V.  La  Grange,  113 
U.  S.  1,  5  Sup.  Ct.  416,  28  L.  Ed. 
896,  afi'g  19  Fed.  871  (construing 
Missouri  Constitution) ;  Parkers- 
burg  V.  Brown,  106  U.  S.  487,  1 
Sup.  Ct.  442,  27  L.  Ed.  238;  Citi- 
zens'   Savings    &    Loan   Ass'n   v. 


Topeka,  20  Wall.  (U.  S.)  655,  665, 
22  L.  Ed.  455. 

65.  Coates  v.  Campbell,  37 
Minn.  498,  35  N.  W.  366. 

Cannot  be  issued  to  secure  an 
increased  lyater  power  by  im- 
provement of  certain  rivers. 
Mather  v.  Ottawa,  114  111.  659,  3 
N.  E.  216. 

66.  Ottawa  v.  Carey,  108  U.  S. 
110,  1  Sup.  Ct.  31,  2  Sup.  Ct.  361, 
27  L.  Ed.  669,  rev'g  8  Fed.  199. 

67.  Grant  v.  Sherrill,  71  Neb. 
219,  98  N.  W.  681. 

68.  Hightower  v.  Raleigh,  150 
N.  C.  569,  65  S.  B.  279. 

City  hall.  Argentine  v.  State, 
46  Kan.  430,  26  Pac.  751. 

Ownership  In  common.  Eohds 
may  be  issued  by  a  city  which  is 
partly  in  two  towns,  to  pay  one 
half  of  the  cost  of  S,  hall  to  be 
used  by  the  city  as  a  city  hall  and 
by  one  of  the  towns  as  a  town 
hall.  White  v.  Chatfield.  116 
Minn.  371,  133  N.  W.  962. 
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including  school  buildings ;  ^^  hridges;""^  parks •,'''^  wa- 
terworks ;  "  supplying  gas ;  ''^  improvement  of  streets, 
although  contract  therefor  is  without  legal  authority;''* 
grading  streets;''^  paving  streets ;''®  to  meet  assessments 
in  carrying  out  works  of  public  improvement ;''''  to  con- 
tractors for  local  improvements  f^  etc.  So  a  municipal- 
ity may  issue  bonds  to  aid  in  the  establishment  of  a 
university P  And  bonds  may  be  issued  to  pay  the  judg- 
ment indebtedness  of  the  municipal  corporation.^"  Fur- 
thermore, bonds  may  be  issued  for  improvements  out- 
side the  municipal  limits.^''- 

§  2281.     Power  to  issue  "negotiable"  bonds  as  conferred 

by  power  to  issue  bonds. 

Express  authority  conferred  upon  a  municipality  to 

issue    bonds    includes    authority    to    issue    negotiable 

bonds.®^    The  grant  of  power  to  issue  bonds  will  be  pre- 


69.  Wetmore  v.  Oakland,  99 
Cal.  146,  33  Pac.  7S9;  Jordan  v. 
Greenville,  79  S.  C.  436,  60  S.  B. 
973. 

Erection  of  school  building  is  a 
"municipal  purpose"  for  which 
bonds  may  be  issued.  Frost  v. 
Central  City,  134  Ky.  434,  120  S. 
W.  367. 

70.  Dodge  County  Com'rs  v. 
Chandler,  96  U.  S.  205,  24  L.  Ed. 
625. 

71.  Bank  of  Sonoma  County  v. 
Fairbanks,  52  Cal.  196;  People  v. 
Brislin,  80  111.  423. 

§  1154  ante,  vol.  3. 

72.  Sweet  v.  Syracuse,  129  N. 
Y.  316,  27  N.  B.  1081,  29  N.  E.  289, 
rev'g  14  N.  Y.  S.  421,  60  Hun,  28; 
Ellinwood  v.  Reedshurgh,  91  Wis. 
131,  64  N.  W.  885. 

73.  Fellows  v.  Walker,  39  Fed. 
651. 

74.  Mutual  Ben.  Life  Ins.  Co. 
V.  Elizabeth,  42  N.  J.  L.  235. 


75.  Sturtevants  v.  Alton,  Fed. 
Cas.  No.  13,580. 

76.  Jones  v.  Camden,  44  S.  C. 
319,  324,  23  S.  E.  141,  51  Am.  St 
Rep.  819. 

77.  State  ex  rel.  v.  Linn  County 
Court,  44  Mo.  504. 

78.  Wheeler  v.  Plattsmouth,  7 
Neb.  270. 

79.  Burr  v.  Carbondale,  76  111. 
455. 

§  2167,  ante. 

80.  Stone  v.  Chicago,  207  111. 
492,  69  N.  B.  970. 

81.  Gardner  v.  Haney,  86  Ind. 
17;  South  St.  Paul  v.  Lamprecht 
Bros.  Co.,  88  #ed.  449,  31  C.  C.  A 
585  (bridge  partly  outside  limits). 

§  2164,  ante. 

Improvements  beyond  corporate 
limits,  I  1824  ante,  vol.  4. 

82.  Mississippi.  Vicksburg  v. 
Lombard,  51  Miss.  111. 

Oregon.  Klamath  Palls  v.  Sachs, 
35  Ore.  325,  57  Pac.  329,  76  Am 
St.  Rep.  501. 
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sumed  to  be  a  grant  of  power  to  issue  bonds  in  o,on 
formity  to  the  known  usage,  and  that  "they  shall  have 
that  form,  and  those  incidents  necessary  to  their  avail- 
ability. It  is  necessary  that  they  should  be  negotiable, 
readily  so,  that  each  purchaser  and  holder  would  ac- 
quire a  legal  title,  divested  of  all  equities  that  naight 
exist  between  the  original  parties.  If  they  have  not  the 
characteristics  of  negotiable  instruments  under  the  law 
merchant,  they  would  not  be  readily  saleable  and  would 
not  accomplish  the  object  designed."  '* 

§  2282.     Funding  eind  refunding  bonds. 

Such  bonds,  as  already  defined,**  are  very  common  in 
this  country.  While  there  are  some  decisions  ( that  spe- 
cial legislative  or  charter  authority  is  not  necessary  to 
empower  a  municipality  to  issue  funding  or  refunding 
bonds,*''  the  general  rule  is  that  there  is  no  inherent 
power  to  issue  renewal  or  refunding  bonds,  and  hence 
statutory   or   charter   authority   must   be    conferred.** 


Texas.  Austin  v.  Nalle,  85  Tex. 
520,  543,  22  S.  W.  668,  960. 

Wisconsin.  Bushnell  v.  Belolt, 
10  Wis.  195. 

United  States.  Carter  v.  Sin- 
ton,  120  U.  S.  517,  7  Sup.  Ct.  650, 
30  L.  Ed.  701,  aff'g  23  Fed.  535; 
Ashley  v.  Presque  Isle  County 
Board  of  Supervisors,  60  Fed.  55, 
8  C.  C.  A.  455;  Cadillac  v.  Woon- 
socket  Inst,  for  Savings,  58  Fed. 
935,  7  C.  C.  A.  574;  Howard  v. 
Kiowa  County,  73  Fed.  406;  West 
Plains  Tp.  v.  Sage,  69  Fed.  943, 
16  C.  C.  A.  553. 

"Where  authority  Is  given  to  a 
mtinicipality  to  issue  bonds  of  this 
character  (refunding  bonds), 
without  restriction  as  to  nego- 
tiability, there  is  a  fair  implica- 
tion that  negotiable  bonds  are  to 
be  issued."  Rathbone  v.  Hopper, 
57  Kan.  240,  246,  45  Pac.  610,  34 
L.  R.  A.  674. 


83.  yicksburg  v.  Lombard,  61 
Miss.  Ill,  12S. 

84.  S  2270,  ante. 

85.  Rogan  v.  Watertown,  30 
Wise.  259. 

Compare  Merrill  v.  Monticello, 
22  Fed.  589;  Solon  v.  Williams- 
burgh  Sav.  Bank,  114  N.  Y.  122,  21 
N.  E.  168. 

In  South  Dakota,  it  is  said: 
"Where  a  municipal  corporation 
has  created  a  valid  debt  against 
itself,  it  has  power,  like  any  other 
debtor,  to  enter  into  negotiations 
concerning  such  debt,  and  to  re- 
duce Its  amount  by  payment  or 
the  exchange  of  other  bonds, 
without, any  special  grant  of  legis- 
lative authority."  Hyde  v.  Bwert, 
16  S.  D.  133,  150,  91  N.  W.  474; 
Ewert  V.  Mallery,  16  S.  D.  151,  158, 
91  N.  W.  479. 

86.  See  Macon  v.  Jones,  122 
Ga.  455,  50  S.  B.  340. 
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Thus,  tlie  mere  existence  of  municipal  indebtedness  is 
not  authority  therefor,*'^  and  power  to  issue  the  original 
bonds  does  not  include  power  to  issue  new  bonds  to  take 
their  place.®*  So  power  to  borrow  money  does  not,  of 
itself,  confer  power  to  issue  refunding  bonds.®'  How- 
ever, general  power  to  borrow  money  and  issue  bonds 
for  all  municipal  purposes  includes  power  to  issue  bonds 
to  pay  off  or  fund  floating  indebtedness.'** 

Statutes,  or  charter  provisions,  in  many  cases,  au- 
thorize the  issuance  of  funding  or  refunding  bonds,'^  and 


Contra,  see  Galena  v.  Corwlth, 
48  ni.  423,  95  Am.  Dec.  557,  which, 
however,  is  in  effect  overruled  hy 
Hardin  County  v.  McFaxlan,  82 
111.  138,  and  is  distinguisited  In 
Coquard  v.  Oquawka,  192  111.  355, 
61  N.  E.  660. 

Refunding  bonds — conflict  of 
statutes.  A  statute  which  is 
enacted  for  the  primary  purpose 
of  permitting  refunding  bonds  to 
be  issued,  and  which  prescribes 
the  terms  and  conditions  upon 
which  they  may  be  issued  and 
the  form  and  manner  of  their  exe- 
cution, supersedes  a  general  stat- 
ute which  does  not  refer  to  re- 
funding bonds,  but  which  does 
contain  language  which  might  be 
broad  enough  to  cover  them  if 
the  special  statute  was  not  in 
existence.  Gardner  v.  School 
Dist.  No.  87  (Okla.  1912),  126  Pac. 
1018. 

87.  Oquawka  v.  Graves,  82  Fed. 
568,  27  C.  C.  A.  327. 

88.  Coquard  v.  Oquawka,  i92 
111.  355,  61  N.  E.  660. 

Contra,  Sullivan  v.  Walton,  20 
Fla.  552;  Quincy  v.  Warfleld,  25 
111.  317,  79  Am.  Dec.  330. 

89.  Heins  v.  Lincoln,  102  la. 
69,  71  N.  W.  189;  Merrill  v.  Mon- 


ticello,  138  U.  S.  673,  691,  11  Sup. 
Ct.  441,  34  L.  Ed.  1069. 

Contra,  Portland  Sav.  Bank  t. 
Evansville,  25  Fed.  389. 

90.  National  Life  Ins.  Co.  of 
Montpelier  v.  Mead,  13  S.  D.  37, 
342,  82  N.  W.  78,  83  N.  W.  335,  48 
L.  R.  A.  785;  Morris  &  Whitehead 
V.  Taylor,  31  Ore.  62,  49  Pac.  660; 
Pierre  v.  Dunscomb,  106  Fed.  611, 
45  C.  C.  A.  499;  Huron  v.  Second 
Ward  Sav.  Bank,  86  Fed.  272,  30 
C.  C.  A.  38,  49  L.  R.  A.  534. 

91.  Louisiana.  State  v.  Board  of 
Liquidation  of  City  Debt,  51  La. 
Ann.  1849,  26  So.  679,  afE'd  in 
Board  of  Liquidation  of  City  Debt 
v.  Louisiana,  179  V.  S.  622,  21  Sup. 
Ct.  263,  45  L.  Ed.  347. 

"New  YorTc.  People  v.  Parmer- 
ter,  158  N.  Y.  385,  389,  53  N.  E. 
40. 

Nort%  Carolina.  Bradshaw  v. 
High  Point,  151  N.  C.  517,  66  S. 
B,  601. 

OTiio.  Cincinnati  v.  Guckenber- 
.  ger,  60  Ohio  St  353,  54  N.  E.  376; 
State  V.  Faran,  24'  Ohio  St.  536; 
Newton  V.  Toledo,  18  Ohio  Cir. 
Ct.  Rep.  756,  8  Ohio  Dec.  607; 
Altaffer  v.  Nelsonn,  18  Ohio  Cir. 
Ct.  Rep.  145,  9  O.  C.  D.  599; 
Guckenberger  v.  Dexter,  17  Ohio 
Cir.  Ct  Rep.  115,  9  O.  C.  D.  667; 
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they  are  held  to  be  within  the  power  of  the  state  legisla- 
ture.®^ So  funding  bonds  may  be  issued  to  pay  the  debts 
of  territory  annexed  to  a  city,  without  violating  the  con- 
stitutional provision  prohibiting  cities  from  loaning  their 
money  or  credit  in  aid  of  any  other  corporation.®*  Such 
provisions  must  be  strictly  construed^*  and  a  statute  au- 


Clnclnnatl  v.  Anderson,  10  Ohio 
Clr.  Ct.  Rep.  265,  3  Ohio  Dec.  406. 

Texas.  Conklin  v.  El  Paso 
(Tex.  Civ.  App.),  44  S.  W.  879. 

United  States.  Roberts  &  Co. 
V.  Taft,  109  Fed.  825,  48  C.  C.  A. 
681;  Board  of  Liquidation  of  New 
Orleans  v.  United  States,  108  Fed. 
689,  47  C.  C.  A.  587 ;  United  States 
V.  Board  of  Liquidation  of  City 
Debt  of  New  Orleans,  60  Fed.  387, 
9  C.  C.  A.  37,  23  U.  S.  App.  29; 
Fisher  v.  Board  of  Liquidation  of 
New  Orleans,  56  Fed.  49. 

See  also  State  v.  West,  29  Okla. 
503,  118  Pac.  146;  Fisher  v.  Seat- 
tle, 55  Wash.  396,  104  Pac.  655. 

Authorizing  refunding  bonds 
means  negotiable  bonds.  Walte 
V.  Santa  Cruz,  89  Fed.  619. 

Statute  may  be  made  applicable 
to  only  those  cities  and  towns  in 
eyistence  at  the  adoption  of  the 
constitution.  Baker  v.  Seattle,  2 
Wash.  576,  27  Pac.  462. 

Applicable  to  all  cities  without 
regard  to  when  incorporated.  Los 
Angeles  v.  Teed,  112  Cal.  319,  44 
Pac.  580. 

Vote  of  people  not  necessary. 
East  St.  Louis  v.  Maxwell,  99  111. 
439;  Wharton  v.  Greensboro,  146 
N.  C.  356,  59  S.  B.  1043. 

Special  legislation.  Refunding 
statute  applicable  to  all  cities  ex- 
cept those  of  the  first  class,  is  not 
Invalid  as  special  legislation. 
Waite  v.   Santa  Cruz,   184  U,   S. 


302,  321,  22  Sup.  Ct.  327,  46  L.  Ed. 
552,  following  Los  Angeles  v. 
Teed,  112  Cal.  319,  328,  44  Pac. 
580. 

Rate  of  exchange.  Where  stat- 
ute provides  that  refunding  bonds 
issued  shall  be  at  the  rate  of  not 
exceeding  sixty  cents  for  each 
dollar  of  said  indebtedness,  bonds 
in  excess  thereof  are  void.  Brown 
v.  Atchison,  39  Kan.  37,  44,  17 
Pac.  465,  7  Am.  St.  Rep.  515. 

Interest,  funding  of,  in  addition 
to  principal,  see  Cincinnati  v. 
Guckenberger,  60  Ohio  St.  353, 
372,  54  N.  K  376. 

Repeal  of  statutes.  Farson, 
Leach  &  Co.  v.  Commissioners  of 
Sinking  Fund  of  Louisville,  97  Ky. 
119,  30  S.  W.  17,  16  Ky.  L.  Rep. 
S56. 

Premium.  Cannot  compel  hold- 
er of  old  bonds  to  receive  new 
ones  In  their  place  at  a  premium. 
Lloyd  V.  Altoona,  134  Pa.  St.  545, 
19  Atl.  675. 

92.  Smith  v.  Stephan,  66  Md. 
381,  387,  7  Atl.  561,  10  Atl.  671, 
holding  that  statute  validates 
floating  Indebtedness   funded. 

93.  Fisher  v.  Seattle,  55  Wash. 
396,  104  Pac.  655. 

94'.  State  ex  rel.  v.  Moore,  45 
Neb.  12,  63  N.  W.  130. 

Towns  or  villages,  although  af- 
terwards Incorporated  as  cities, 
are  not  within  the  Illinois  statute 
authorizing  "counties  or  cities"  to 
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thorizing  the  compromise  of  indebtedness  and  the  is- 
suance of  "new  bonds"  therefor  empowers  the  refund- 
ing of  bonded  indebtedness  and  not  the  funding  of  float- 
ing indebtedness."  So  statutory  authority  to  issue  "re- 
funding bond"  or  bonds  to  procure  money  to  use  in  the 
"legitimate  exercise  of  the  corporate  powers"  does  not 
confer  power  to  issue  bonds  to  replace  in  the  treasury 
money  already  used  in  paying  prior  bonds.*'  Likewise, 
it  has  been  held  that  bonds  void  for  lack  of  power  to 
issue  them  caimot  be  refunded.®'^  However,  statutory 
authority  to  issue  new  bonds  in  place  of  old  ones  does 
not  restrict  the  issuance  to  bonds  payable  to  the  hold- 
ers of  the  indebtedness  to  be  refunded.®*  And  if  fund- 
ing bonds  are  expressly  authorized  to  fund  "other  evi- 
dences of  indebtedness  issued  for  money,"  the  statute 
includes  judgments  against  the  d.ty.®*  And  statutes 
authorizing  the  refunding  of  bonded  indebtedness  in- 
clude indebtedness  represented  by  matured  interest  cou- 
pons attached  to  municipal  bonds  but  not  unearned  inter- 
est coupons.^  So,  statutory  authority  to  refund  bonded 
indebtedness  ordinarily  includes  power  to  refund  bonds 
issued  to  refund  other  bbnds.*  Likewise,  statutory  au- 
thority to  refund  "outstanding  indebtedness,  evidenced 
by  bonds  and  warrants"  of  the  municipality,  includes,  it 

Issue  funding  bonds.    Oquawka  v.      69  Fed.  943,  16  C.  C.  A.  553,  32  U. 

Graves,  82  Fed.  568,  27  C.  C.  A.      S.  App.  725. 

327.  99.    Stone  v.   Chicago,   207  IlL 

Incorporated  town  Is  not  a  city.      492,  69  N.  E.  970. 
Coquard  v.  Oquawka,  91  HI.  App.         Judgments  are  Included  In  the 
648,  aff'd  In  192  HI.  355,  61  N.  E.      term   "evidences  of  indebtedness 

already  issued."     Port  Huron  v. 

McCall,  4S  Mich.  665,  10  N.  W.  23. 
"Floating     debt"     not     include 

judgments  against  the  city.    State 

96.  Coffin    V.    Indianapolis,    59      ^    ^^^^  ^^  Uquidation  of  City 

Fe"*-  221.  Debt,  51  La.  Ann.  1142,  1152,  26 

97.  Tyler  v.  Tyler  Building  &      go.  55. 

Loan  Ass'n   (Tex.  Civ.  App.),  82         1.    Kelly  v.  Cole,  63  Kan.  385, 

S.  W.  1066,  rev'd  on  other  grounds  gS  Pac.  672. 

in  99  Tex.  6,  86  S.  W.  750.  2.    Helns  v.  Lincoln,  102  la.  69, 

98.  West   Plains   Tp.   v.  Sage,  71  N.  W.  189. 


660. 

95.    State  ex  rel.  v.  Moore,  45 
Neb.  12,  20,  63  N.  W.  130. 
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seems,  bonds  not  executed  by  the  municipality  but  which 
it  had  assumed  the  payment  of.*  Furthermore,  statutory 
authority  to  issue  refunding  bonds,  is  not  affected  by  con- 
stiutional  provisions  requiring  municipalities,  before  or 
at  the  time  of  issuing  bonds,  to  provide  for  the  collec- 
tion of  a  direct  annual  tax,  suflScient  to  pay  the  interest 
thereon  and  to  extinguish  the  principal  within  twenty 
years,  so  far  as  the  issuance  of  refunding  bonds  after 
such  twenty  years  is  concerned.* 

The  validity  of  refunding  bonds  is  not  affected  by  the 
presence  or  absence  of  municipal  authority  to  issue  the 
particular  forms  of  obligations  by  which  the  indebted- 
ness to  be  funded  was  evidenced,*  nor  by  the  sufficiency 
or  regularity  of  the  notice  of  redemption  of  outstanding 
bonds  required  by  the  statute  to  be  given.*  So,  funding 
bonds  are  valid  in  equity  although  the  statutory  pro- 
vision that,  before  issuance,  t*he  council  should  recall 
and  cancel  the  outstanding  bonds,  was  not  complied 
with.f 

Acceptance  of  refunding  bonds  by  creditors  consti- 
tutes a  contract  which  cannot  be  affected  by  subsequent 
legislation.* 

Refunding  bonds  issued  as  one  series,  part  of  which 
are  illegal,  are  thereby  rendered  illegal  in  toto  so  that  a 
bidder  therefor  cannot  be  compelled  to  take  even  the 
amount  that  might  have  been  lawfully  issued.® 

§  2283.    Railroad  aid  bonds. 

The  power  of  a  municipality  to  aid  railroads  by  dona- 
tions, subscriptions  to  its  stock,  etc.,  has  already  been 

3.  Walte  V.  Santa  Cruz,  184  TJ.         6.    Dlefenderfer    v.    State,    14' 
S.  302,  313,  22  Sup.  Ct.  327,  46  L.      Wyo.  302,  83  Pac.  591. 

Ed.  552,  rev'g  98  Fed.  387,  39  C.  7.    State  v.  Columbia,  12  S.  C. 

C.  A.  106.  370. 

4.  Kane  v.  Charleston,  161  111.  8.    Meyer  v.  Brown,  65  Cal.  583, 
179,  43  N.  K  611.  26  Pac.  281. 

But   Bee   Bpping   v.    Columbus,         9.    Coffin    v.    Indianapolis,    59 
117  Ga.  263,  281,  43  S.  B.  802.  Fed.  221. 

5.  Bradford    t.    Cameron,    145 
Fed.  21,  76  C.  C.  A.  21. 
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noticed.^"  In  so  far  as  the  issuance  of  bonds  for  such  a 
purpose  is  concerned,  it  is  well  settled  that  the  munici- 
pality has  no  such  power  unless  expressly  or  necessarily 
conferred;^*  and  that  statutory  authority  to  make  dona- 
tions, incur  indebtedness  for  such  purpose,  or  to  sub- 
scribe for  stock,  does  not  include  power,  as  an  incident 
thereto,  to  issue  bonds  ;^^  although  as  to  the  latter  propo- 
sition there  is  considerable  authority  to  the  contrary, 
especially  in  the  older  decisions.^^     However,  in  some 


10.  §1  2165-2171,  ante. 

11.  Indiana.  Aurora  v.  West, 
22  Ind.  88,  85  Am.  Dec.  413.  > 

Iowa.  Swanson  v.  Ottumwa; 
131  la.  540,  106  N.  W.  9,  5  L.  R.  A. 
(N.  S.)  860.  See  also  Williamson 
V.  Keokuk,  44  la.  88. 

Mississippi.  Sykes  v.  Columbus, 
55  Miss.  115. 

Wisconsin.  Perrin  v.  New  Lon- 
don, 67  Wis.  416,  30  N.  W.  623. 

United  States.  Lewis  v.  Pima 
County,  155  U.  S.  54,  15  Sup.  Ct. 
22,  39  L.  Ed.  67;  Kelly  v.  Milan,  21 
Fed.  842;  Scott's  Ex'rs  v.  Shreve- 
port,  20  Fed.  714;  Katzenberger 
V.  Aberdeen,  16  Fed.  745;  Lewis  v. 
Sbreveport,  Fed.  Cas.  No.  8,831, 
3  Woods  205,  aff'd  in  108  TJ.  S. 
282,  2  Sup.  a.  634,  27  L.  Ed.  728. 
But  see  Bard  v.  Augusta,  30  Fed. 
SOS. 

Power  to  issue  bonds  for  such 
a  purpose  may  be  indirectly  con- 
ferred. Gelpcke  v.  Dubuque,  1 
Wall.  (U.  S.)  220,  17  L.  Ed.  530; 
Meyer  v.  Muscatine,  1  Wall.  (TJ. 
S.)  384,  17  L.  Ed.  564. 

Power  to  issue  bonds  for  "pub- 
lic improvements"  does  not  confer 
power"  to  issue  railway  aid  bonds. 
Rlsley  V.  Howell,  57  Fed.  544. 

General  power  "to  borrow 
money  and  issue  bonds  tberefor" 
does   not  confer   power   to   issue 


bonds  to  pay  for  a  subscription 
to  railroad  stock.  Jonesboro  v. 
Cairo  &  St.  L.  R.  Co.,  110  U.  S. 
192,  4  Sup.  Ct.  67,  28  L.  Ed.  116. 
Express  power  to  borrow  money 
does  not  include  power  to  issue 
railroad  aid  bonds.  Cbamberlain 
T.  Burlington,  19  la.  395.  Contra, 
Clarke  v.  Rochester,  24  Barb.  (N. 
Y.)  446,  14  How.  Pr.  193.  rev'g  13 
How.  Pr.  (N.  Y.)  204;  Rogers  v. 
Burlington,  3  Wall.  (TJ.  S.)  654,  18 
L.  Ed.  79. 

12.  Middleport  v.  Aetna  Life 
Ins.  Co.,  82  111.  562;  State  ex  rel. 
V.  Mastin,  103  Mo.  508,  15  S.  W. 
529.  Taxpayers  of  Milan  v.  Ten- 
nessee Cent.  R.  Co.,  11  Lea  (79 
Tenn.)  329;  Hill  v.  Memphis,  134 
U.  S.  198,  10  Sup.  Ct.  562,  33  L. 
Ed.  887,  aff'g  23  Fed.  872;  Norton 
V.  Dyersburg,  127  U.  S.  160,  8  Sup. 
Ct.  nil,  32  L.  Ed.  85;  Kelley  v.i 
Milan,  127  U.  S.  139,  8  Sup.  Ct. 
1101,  32  L.  Ed.  77,  aff'g  21  Fed. 
842;  Katzenberger  v.  Aberdeen, 
121  U.  S.  172,  7  Sup.  Ct.  947,  30  L. 
Ed.  911,  aff'g  16  Fed.  745;  Con- 
cord V.  Robinson,  121  U.  S.  165,  7 
Sup.  Ct.  937,  30  L.  Ed.  885;  Green 
V.  Dyersburg,  Fed.  Cas.  No.  5,756, 
2  Flip.  477. 

13.  Indiana.  Evansville,  I.  & 
C.  Straight  Line  R.  Co.  v.  Evans- 
ville, 15  Ind.  395. 
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states,  statutes,  at  one  time  or  another,  have  expressly 
authorized  the  issuance  of  such  bond^,^*  and  such  legis- 


Kansas.  Burnes  v.  Atchison,  2 
Kan.   454'. 

Maine.  Stevens  v.  Anson,  73 
Me.  489. 

Massachusetts.  Commonwealth 
V.  Willi amstown,  156  Mass.  70,  30 
N.  B.  472. 

North  Carolina.  Wood  v.  Ox- 
ford, 97  N.  C.  227,  2  S.  B.  653. 

United  States.  Gause  v.  Clarks- 
vlUe,  Fed.  Cas.  No.  5,276,  5  Dill. 
165;  Milner  v.  Pensacola,  Fed. 
Cas.  No.  9,619,  2  Woods  632. 

Authority  to  subscribe  to  stock 
"as  fully  as  any  individual"  in- 
cludes pov^er  to  issue  bonds.  Sey- 
bert  T.  Pittsburg,  1  Wall.  (U.'  S.) 
272,  17  L.  Ed.  553;  Commonwealth 
V.     Pittsburg,     41     Pa.     St.     278. 

Contra,  Oelrich  v.  Pittsburg, 
Fed.  Cas.  No.  10,442. 

14.  California.  People  v.  Coon, 
25  Cal.  635. 

Connecticutt.  Society  for  Sav- 
ings V.  New  London,  29  Conn.  174. 

Illinois.  Hutchinson  v.  Self, 
153  III.  542,  39  N.  B.  27. 

EentucJcy.  Maddox  v.  Graham, 
2  Mete.  (Ky.)   56. 

Mississippi.  New  Orleans,  St. 
L.  &  C.  R.  Co.  V.  McDonald,  53 
Miss.  240. 

Nebraska.  State  v.  Babcock,  19 
Neb.  230,  27  N.  W.  98. 

Yermont.  First  Nat.  Bank  v. 
Concord,  50  Vt.  257. 

Wisconsin.  Perrln  v.  New  Lon- 
don, 6  Wis.  416,  30  N.  W.  623; 
Bound  v.  Wisconsin  Cent.  R.  Co., 
45  Wis.  543 ;  Rogan  v.  Watertown, 
30  Wis.  259. 

United  States.  Norton  v.  Tax- 
ing Dist.  of  Brownsville,   129  V. 


S.  479,  9  Sup.  Ct.  322,  32  L.  Bd. 
774;  Montclair  v.  Ramsdell,  107 
U.  S.  147,  2  Sup.  Ct.  391,  27  L. 
Ed.  431;  Amey  v.  Allegheny  City, 
24  How.  (U.  S.)  364,  16  L.  Ed. 
614;  Municipal  Trust  Co.  v.  John- 
son City,  116  Fed.  458,  53  C.  C.  A. 
178;  Bard  v.  Augusta,  30  Fed.  906; 
Mellen  v.  Lansing,  11  Fed.  820,  19 
Blatchf.  512;  Long  v.  New  Lon- 
don, 5  Fed.  559,  9  Blss.  539. 

Statute  held  not  applicable  to 
railroad  companies  afterwards  in- 
corporated. Smith  V.  Milwaukee 
&  S.  R.  Co.,  Fed.  Cas.  No.  13,082. 

Repeal  of  statutes,  see  Babtock 
V.  Helena,  34  Ark.  499;  Red  Rock 
V.  Henry,  106  TJ.  S.  596,  1  Sup.  Ct. 
434,  27  L.  Ed.  251;  Balcheller  v. 
Mascoutah,  Fed.  Cas.  No.  792. 

Conditions  In  bonds.  It  is  Im- 
material that  the  bonds  are  issued 
upon  a  condition,  so  far  as  their 
validity  Is  concerned.  Casey  v. 
People,  132  111.  546,  24  N.  E.  570. 

"Village,"  as  used  in  statute  au- 
thorizing issuance  of  bonds  to  aid 
railroads.  Includes  towns.  En- 
field V.  Jordan,  119  U.  S.  680,  7 
Sup.  Ct.  358,  30  L.  Ed.  523.  Con- 
tra, see  Welch  v.  Post,  99  111.  471. 

Cancellation.  If  railroad  aid 
bonds  are  issued  on  an  agreement 
to  return  them  for  cancellation 
it  the  road  was  not  completed  to  a 
certain  point  within  a  fixed  time, 
the  municipality  is  entitled  to  a 
cancellation  where  the  bonds  were 
voted  for  on  such  condition,  and 
the  council  could  not  extend  the 
time  for  completing  the  road. 
Clark  V.  Rosedale,  70  Miss.  642,  12 
So.  600. 
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lation  is  upheld  as  within  the  power  of  the  legislature,^^ 
on  the  theory  that  such  purpose  is  a  public  rather  than 
a  private  one,^*  except  where  the  issuance  of  such  bonds 
is  prohibited  by  the  constitution.^'^ 

Municipal  authority  to  issue  bonds  to  aid  "in  the  con- 
struction of  railroads"  authorizes  bonds  to  purchase 
land  for  depot  purposes.^*  So,  statutes  authorizing  the 
issuance  of  raUroad  aid  bonds  have  been  construed  as 
including  power  to  issue  bonds  to  aid  in  constructing 
within  the  municipality  the  depots  and  side  tracks  of 
an  existing  railway.^®  And  bonds  issued  to  aid  a  rail- 
way company  in  erecting  machine  shops  are  issued  for 
a  public  purpose.*" 


15.  Indiana.  Mount  Vernon  v. 
Hovey,  52  Ind.  563. 

Minnesota.  Davidson  v.  Ram- 
sey County  Com'rs,  18  Minn.  482. 

New  York.  Gould  v.  Venice,  29 
Barb.  (N.  Y.)  442-  People  v.  Heur 
Shaw,  61  Barb.  (N.  T.)  409;  Cum- 
ines  V.  Jefferson  County  Sup'rs, 
63  Barb.  (N.  Y.)  287. 

Texas.  San  Antonio  v.  Gould, 
34  Tex.  49. 

United  States.  Queensbury  v. 
Culver,  19  Wail.  (U.  S.)  83,  22  L. 
Ed.  100;  Otoe  County  v.  Baldwin, 
111  U.  S.  1,  4  Sup.  Ct.  265,  28  L. 
Ed.  331;  Talcott  v.  Pine  Grove 
Tp.,  Fed.  Cas.  No.  13,735,  aff'd  in 
19  Wall.  (TJ.  S.)  666,  22  L.  Ed. 
227;  Taylor  v.  Ypsilanti,  11  Fed. 
925;  Smith  v.  Fond  du  Lac,  8  Fed. 
289,  10  Biss.  418. 

Contra.  Thomas  v.  Port  Huron, 
27  Mich.  320;  Risley  v.  Howell, 
57  Fed.  544,  following  People  v. 
Salem,  20  Mich.  452,  4  Am.  Rep. 
400,  and  People  v.  Stat©  Treas- 
urer, 23  Mich.  499. 

16.  §§  393  to  395  ante,  vol.  1; 
R©  Taxpayers  of  Kingston,  40 
How.  Pr.  (N.  Y.)  444;  Darling- 
ton V.  Atlantic  Trust  Co.,  68  Fed. 


849,  16  C.  C.  A.  28,  25  U.  S'.  App. 
354;  Atlantic  Trust  Co.  of  New 
York  V.  Darlington,  63  Fed.  76. 

17.  Casey  v.  People,  132  111. 
546,  24'  N.  E.  570;  Eddy  v.  People, 
127  111.  428,  20  N.  E.  83;  Richeson 
v.  People,  115  111.  450,  5  N.  E.  121; 
Wade  V.  La  Moille,  112  ni.  79,  1 
N.  E.  336;  People  v.  Bishop,  111 
111.  124,  53  Am.  Rep.  605;  Schall 
V.  Bowman,  62  III.  321;  Syracuse 
Sav.  Bank  v.  Seneca  Falls,  86  N. 
Y.  317;  Falconer  v.  Buffalo  &  J. 
R.  Co.,  69  N.  Y.  491,  aff'g  7  Hun 
(N.  Y.)  499;  Buffalo  &  J.  R,  Co. 
V.  Railroad  Com'rs  of  Collins,  6 
Hun  (N.  Y.)   485. 

See  also  Jeffries  v.  Lawrence, 
42  la.  498. 

18.  Jennings  Banking  &  Trust 
Co.  V.  Jefferson,  30  Tex.  Civ.  App. 
534,  70  S.  W.  1005. 

May  be  issued  to  vendor  of 
land  to  be  used  for  depot.  Jeffer- 
son V.  Jennings  Banking  &  Trust 
Co.,  34  Tex.  Civ.  App.  74,  79  S.  W. 
876. 

19.  Rock  Creek  Tp.  v.  Strong, 
96  TJ.  S.  271,  24  L.  Ed.  815. 

20.  Jarrott  v.  Moberly,  Fed. 
Cas.  No.  7,223,  afi'd  in  103  U.  S. 
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§  2284.     Debt  limit  provisions. 

In  addition,  to  the  constitutional  and  statutory  pro- 
visions limiting  indebtedness  in  general  of  municipal- 
ities, which  have  been  fully  treated  in  a  preceding  chap- 
ter,^^  including  the  question  whether  a  bonded  indebted- 
ness is  within  such  provisions,  whether  funding  bonds 
are  an  indebtedness,  the  time  when  indebtedness  is 
created,  etc.,  statutes  or  charter  provisions  oftentimes 
expressly  limit  the  amount  of  bonded  indebtedness 
which  municipalities  may  incur,  or  the  amount  of  bonds 
which  may  be  issued  for  particular  purposes.*^    And  it 


580,  26  L.  Ed.  492  (decided  under 
Missouri  law). 

21.  Chap.  41,  ante. 

22.  Delaware.  Weldin  v.  Wil- 
mington, 3  Pennewill  (Del.  Super.) 
472,  51  Atl.  157. 

Georgia.  Grace  v.  Hawkins- 
vUle,  101  Ga.  553,  28  S.  B.  1021. 

Kansas.  State  ex  rel.  v.  Kansas 
aty,  83  Kan.  431,  111  Pac.  493; 
Goodland  v.  Nation,  82  Kan.  200, 
10  Pac.  542;  OWcago,  K  &  N.  Ry. 
Co.  V.  Manhattan,  45  Kan.  419,  25 
Pac.  879. 

Minnesota.  Coe  v.  Buell,  27 
Minn.  197,  6  N.  W.  621. 

Mississippi.  Hazlehurst  v. 
Mayes,  96  Miss.  656,  51  So.  890; 
Love  V.  Yazoo  City,  91  Miss.  53B, 
44  So.  835  (holding  statute  not 
applicable  to  city  operating  under 
a  special  charter) ;  Smith  v. 
Vlcksburg,  86  Miss.  577,  38  So. 
301. 

Nebraska.  State  v.  Searle,  76 
Neb.  272,  107  N.  W.  588;  State  v. 
Babcock,  24  Neb.  640,  39  N.  W. 
783;  State  v.  Lancaster  County 
Com'rs,  6  Neb.  214  (limitation 
upon  counties  does  not  apply  to 
cities). 

North  Carolina.    Cottrell  v.  Le- 


noir. 148  N.  C.  137,  61  S.  B.  599. 

Ohio.  Henderson  v.  Cincin- 
nati, 81  Ohio  St.  27,  89  N.  B.  1072; 
Piatt  V.  Toledo,  31  Ohio  Cir.  Ct. 
Rep.  305;  Smith  v.  Rockford,  29 
Ohio  Cir.  Ct.  Rep.  478;  Griffith  v. 
Tiffin,  27  Ohio  Cir.  Ct.  Rep.  626. 

South  Carolina.  Seegers  v. 
Glbbes,  72  S.  C.  532,  52  S.  E.  586; 
Mauldin  v.  Greenville,  33  S.  C.  1, 
11  S.  E.  434,  8  L.  R.  A.  291. 

Texas.  Palestine  v.  Royall,  16 
Tex.  Civ.  App.   36,  40   S.  W.  621. 

Washington.  See  Seymour  v. 
Tacoma,  6  Wash.  427,  33  Pac. 
1059. 

West  Virginia.  Knight  v.  West 
Union,  45  W.  Va.  194,  32  S.  B. 
163. 

United  States.  Chllt9n  v.  Grat- 
ton,  82  Fed.  83,  aff'd  In  97  Fed. 
145,  38  C.  C.  A.  84  (holding  coun- 
ty court  house  not  an  Internal 
Improvement) . 

See  also  Williams  v.  Caldwell, 
19  Idaho,  514,  114  Pac.  519;  Bray 
V.  Florence,  62  S.  C.  57,  39  S.  E. 
810;  Cleveland  v.  Calvert,  54  S.  C. 
83,    31    S.   E.    871. 

Statute  as  repugnant  to  consti- 
tutional provision.  Robertson  v. 
Staunton,  104  Va.  73,  51  S.  E.  178. 
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follows  that  even  if  the  general  debt  limit  is  not  exceeded 
bonds  may  be  invalid  because  in  excess  of  the  limit  for 
bonded  indebtedness.  Such  debt  limit  provisions, 
whether  relating  to  general  or  bonded  indebtedness, 
must  always  be  taken  into  consideration  in  determining 
whether  a  municipality  may  issue  bonds,  since  if  the  debt 
limit  has  been  exceeded  no  bonds  can  be  issued  if  they 
are  such  as  to  create  an  indebtedness  ;*'  and  statutes  au- 
thorizing a  municipality  to  issue  bonds  "in  any  amount" 
are  construed  to  mean  any  amount  within  the  debt  limit 
provisions.**  So,  statutory  limitations  on  the  power  to 
levy  taxes  for  a  certain  purpose,  as  to  amount,  are  also 
a  limitation  on  the  power  to  issue  bonds  for  such  pur- 
pose.*"* 

Effect  of  bonds  in  excess  of  debt  limit.  A  bond  is- 
sue, after  the  limit  of  bonded  indebtedness  has  been 
reached,  is  void,**  precisely  the  same  as  any  other  in- 
debtedness incurred  in  excess  of  the  debt  limit.*'^    But 

Unearned  interest  is  not  added.  23.     Coleman  v.  Entaw,  157  Ala. 

Gibbons  v.  Mobile  &  G.  N.  R.  Co.,  327,  47  So.  703;   Clark  v.  Los  An- 

36  Ala.  410;  Finlayson  v.  Vaughn,  geles,  160  Cal.  30,  317,  116  Pac. 
54  Minn.  331,  56  N.  W.  49.  722,  966. 

Last    preceding    assessment,    as  Evasion    of   debt    limits.     I>4bt 

basis  of  calculation,  see  Chicago,  limit  provisions  cannot  be  evaded 

B.  &  Q.  R.  Co.  V.  Wilber,  63  Neb.  by  making  a  contract  which  calls 

624,  88  N.  W.  660;   State  v.  Corn-  for  a  greater  sum  than  the  munic- 

well,  40  S.  C.  26,  18  S.  E.  184.  ipality   is   authorized   to   contract 

Separate    assessment    as    basis  for,  and  then  provide  for  a  bond 

for    issuing   bonds,    after    annual  issue  for  a  part  of  the  contract 

assessment    for    the    purpose    of  price,  and  leave  the  balance  of  the 

taxation,  is  void.    State  v.  Tolly,  contract    price     unprovided     for. 

37  S.  C.  551,  16  S.  B.  195.  Woodward      v.     Grangeville,     13 
In    determining    assessed    value  Idaho,  652,  92  Pac.  840. 

of  property  of  municipality,  prop-  24.    Atlantic  Trust  Co.  v.  Darl- 

erty  of  a  manufacturing  company  ington,  63  Fed.  76. 

Is  to  be  included.     Atlantic  Trust  25.     State  v.  Babcock,   20  Neb. 

Co.  V.  Darlington,  63  Fed.  76.  522,  528,  31  N.  W.  8. 

"Certificate  of  indebtedness",  as  26.     Millsaps  v.  Terrell,  60  Fed. 

used  in  statute,   held  to  Include  193,  8  C.  C.  A.  554,  23  IT.  S.  App. 

bonds.      Christie    v.    Duluth,    82  208. 
Minn.  202,  84  N.  W.  754. 
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where  the  limits  have  not  been  previously  reached,  bonds 
issued  in  excess  of  the  amount  authorized  by  statute  are 
void  only  to  the  extent  of  the  excessive  issue.^*  If  bonds 
are  delivered  at  the  same  time,  and  the  debt  limit  is 
exceeded  in  part  thereby,  the  bonds  should  be  paid  pro 
rata  so  far  as  not  in  excess  of  the  debt  limit;  but  if 
the  bonds  are  delivered  at  different  dates,  those  first 
delivered,  up  to  the  amount  of  the  debt  limit,  should  be 
paid  in  full,  and  the  bonds  thereafter  delivered  should 
be  treated  as  nullities.** 

3.      rOEM   AND   CONTENTS. 

§  2285.     General  rules. 

Municipal  bonds  should  be  numbered,  dated,  signed 
and  sealed;  and  should  state  the  amount  of  the  bond, 
the  purpose  of  the  issue,  the  date  when  due,  the  rate  and 
time  of  payment  of  interest,  the  place  of  payment,  etc., 
and  should  clearly  show  themselves  to  be  a  municipal 
obligation  rather  than  the  individual  one   of  the   sign- 


ers 


30 


27.  §  2239,  ante. 

28.  Schmltz  v.  Zeh,  91  Minn. 
290,  97  N.  W.  1049,  and  see  § 
2239,  ante. 

Contra.  Prickett  v.  Marcellne,  65 
Fed.  469,  476,  15  C.  C.  A.  700, 
where  ordinances  under  which 
bonds  are  voted  and  Issued,  and 
the  issue  of  the  entire  amount 
ordered,  was  an  entirety. 

Bonds  issued  in  excess  of  the 
debt  limit  are  valid  to  the  extent 
not  in  excess  of  the  limit.  Mc- 
Pherson  v.  Foster  Bros.,  43  Iowa, 
48,  22  Am.  Rep.  215. 

29.  Citizens'  Bank  v.  Terrell, 
78  Tex.  450,  14  S.  W.  1003. 

If  the  debt  limit  is  exceeded  by 
an  issue  of  bonds  all  of  w/hich 
are  created  by  the  same  ordi- 
nance and  sold  at  the  same  time, 
each  of  the  bonds  Is  valid  pro 
6  McQ.  33 


tanto,  1.  e..  In  proportion  to  the 
percent  of  the  indebtedness  not  in 
excess  of  the  debt  limit.  Colum- 
bus V.  Woonsooket  Institution  of 
Savings,  114  Fed.  162,  52  C.  C.  A. 
118. 

If  an  election  authorizes  the 
Issuance  of  bonds  for  two  pur- 
poses, and  the  first  issue  for  one 
purpose  creates  an  indebtedness 
In  part  in  excess  of  the  debt  limit, 
the  subsequent  bond  issue  for  the 
other  purpose  Is  entirely  void. 
Rathbone  v.  Kiowa  County 
Com'rs,  73  Fed.  395,  following 
Chicago,  K.  &  W.  R.  Co.  v.  Osage 
County  Com'rs,  38  Kan.  597,  16 
Pao.  828.  See  also  Aetna  Life  Ins. 
Co.  V.  Burrton,  75  Fed.  962. 

30.  Bond  as  individual  or  mu- 
nicipal one.  The  fact  the  promise 
to  pay  in  a  bond  is  by  the  "board 
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They  may  be  negotiable  in  form,^^  and  must  comply 
with  all  statutory  requirements  as  to  form,*^  and  con- 
tain the  essential  recitals  required  by  statute  or  char- 
ter.^' However,  statutory  or  charter  provisions  as  to 
the  form  of  bonds,  where  their  purpose  is  not  to  safe- 
guard the  municipality,  are  directory  merely,  and  fail- 
ure to  comply  therewith  does  not  render  the  bonds  in- 
valid.** Thus,  making  bonds  payable  to  bearer  instead 
of  a  certain  payee,  as  required  by  statute,  or  charter 


of  trustees  of  the  village"  does  not 
make  the  bond  that  of  the  trus- 
tees where  It  is  signed  by  the 
president  and  clerk  of  the  village 
and  sealed  with  the  village  seal. 
Thompson  v.  Mecosta,  127  Mich. 
522,  86  N.  W.  1044. 

Pledge  of  credit.  May,  on  their 
face,  pledge  the  full  faith  and 
credit  of  the  city  to  their  payment. 
Carlson  v.  Helena,  39  Mont.  82, 
102  Pac.  39. 

Village  bonds  issued  by  city. 
City  issuing  bonds  under  the 
name  of  a  village — bonds  held  val- 
id where  city  had  been  recognized 
by  statute  as  a  village.  Cornell 
University  v.  Maumee,  68  Fed. 
418. 

Provisions  as  to  interest. 
§  2272,  ante. 

31.  Jefferson  v.  Jennings  Bank- 
ing &  Trust  Co.,  35  Tex.  Civ. 
App.  74,  79  S.  W.  876;  Jennings 
Banking  &  Trust  Co.  v.  Jefferson, 
30  Tex.  Civ.  App.  534,  70  S.  W. 
1005;  Winston  v.  Ft.  Worth  (Tex. 
Civ.  App.),  47  S.  W.  740;  D'Bs- 
terre  v.  Brooklyn,  90  Fed.  586; 
German  Ins.  Co.  v.  Uilanning,  78 
Fed.  900. 

§   2281,   ante. 

32.  See  Heffner  v.  Toledo,  75 
Ohio  St.  413,  80  N.  E.  8. 


Statute  governing  bonds  does 
not  apply  to  promissory  notes. 
Ohio  Farmers'  Ins.  Co.  v.  New 
Philadelphia,  9  Ohio  Dec.  793,  17 
Wkly.  Law  Bui.'  250. 

Showing  class  of  indebtedness. 
K  bonds  are  required  by  statute 
to  show  on  their  face  the  class 
of  indebtedness  to  which  they  be 
long  and  from  what  fund  payable, 
there  Is  a  compliance  therewith 
where  bonds  purporting  to  be  "re- 
funding bonds"  are  issued  to  take 
up  former  bonds  "falling  due." 
Cadillac  v.  Woonsocket  Inst,  for 
Sav.,  58  Fed.  935,  7  C.  C.  A.  574, 
]6  U.  S.  App.  545,  distinguishing 
Barnett  v.  Denison,  145  TJ.  S.  135, 
12  Sup.  Ct.  819,  36  L.  Ed.  652. 

Special  acts  relating  to  a  bond 
issue  govern  the  form  of  the 
bonds,  where  in  conflict  with  a 
general  statute.  D'Esterre  v. 
New  York,  104  Fed.  605,  44  C.  C. 
A.  75. 

33.  §  2296,  post. 
.  34.  D'Esterre  v.  New  York 
City,  104  Fed.  605,  44  C.  C.  A.  75, 
holdiing  it  not  fatal  to  omit  the 
date,  name  of  payee,  /statement  of 
place  or  registration,  or  to  er- 
roneously recite  the  statute  un' 
der  which  issued. 
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does  not  invalidate  them."  So,  failure  to  state  on  their 
face  th'e  class  to  which  they  belong,  in  like  manner  re- 
quired, does  not  affect  their  validity.*®  Likewise,  er- 
rors in  referring  to  statutes  under  which  the  bonds  were 
issued  does  not  invalidate  them,  where  the  issue  is  au- 
thorized under  another  statute.*''  And  misnomer  in  giv- 
ing the  official  title  of  the  municipality  is  not  fatal.*®  So, 
irregularities  in  the  issuance  of  old  bonds  will  not  in- 
validate new  bonds  issued  to  take  their  place.*^ 

§  2286.     To  whom  made  payable. 

Bonds  are  generally  made  payable  either, to  the  per- 
son to  whom  issued  or  bearer,  or  merely  to  bearer,  or 
to  a  named  person  or  his  assigns.  Bonds  may  be  made 
payable  to  a  company,  "its  assignee,  or  bearer,"*"  or, 
unless  there  is  a  statute  tq  the  contrary,  may  be  made 
payable  merely  to  bearer ;  *^  and  even  where  a  statute 
prescribes  to  whom  bonds  shall  be  made  payable,  the  re- 
quirement has  been  held  only  directory,  and  the  irregu- 
larity in  making  them  payable  to  a  company  "or  bearer" 
instead  of  "and  assignees"  cannot  be  taken  advantage  of 
by  the  municipality.**  So  a  statute  requiring  officers  to 
issue  municipal  bonds  "to  the  holder  of  such  indebted- 
ness" is  complied  with  by  issuing  bonds  payable  to  bearer 
rather  than  to  the  creditor  by  name.**  Likewise  a  stat- 
ute requiring  bonds  to  state  on  their  face  to  whom  they 

35.  Lexington  v.  Union  Nat.  of  Education  v.  De  Kay,  )148  U. 
Bank,  75  Miss.  1,  22  So.  291.  S.  591,  13  Sup.  Ct.  706,  37  L.  Ed. 

36.  Gladstone     v.     Throop,     71      573. 

Fed.  341,  18  C.  C.  A.  61,  37  U.  S.  38.     Fosdick   v.    Perrysburg,   14 

App.  481.  Ohio   St'  472,   §   250,  ante,  vol.  1. 

37.  Allen     v.     Davenport,     107  39.     Lexington    v.    Union    Nat 
Iowa,  90,  77  N.  W.  532;   Starin  v.  Bank,  75  Miss.  1,  9,  22  So.  291. 
Genoa,  23   N.  Y.  439;    Fernald  v.  40.     Maddox      v.      Graiiam,      2 
Oilman,  123  Fed.  797;   Beatrice  v.  Mete.   (Ky.)   56. 

Edminson,  117  Fed.  427,  54  C.  C.  41.     A  rents    v.    Commonwealth, 

A.    601;    D'Esterre   v.   New   York,  18  Grat  (Va.)  750. 

104  Fed.  605,  44  C.  C.  A.  75.  42.     Supervisors  v.  Galbraith,  99 

Minor  errors  in  reciting  the  title  U.   S.   214,   25   L.   Ed.   410. 

of  the  statute  under  which  bonds  43.     West    Plains   Tp.    v.   Sage, 

are  issued   are   not  fatal.     Board  69  Fed.  943,  948,  16  C.  C.  X.  553. 
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are  payable  is  complied  with  by  making  them  payable 
"to  nr  bfiflrftr."** 


or  bearer.' 


§  2287.    Signature. 

Statutes  or  charter  provisions  generally  require  bonds 
to  be  signed  by  a  designated  officer  or  officers.**  Signa- 
ture by  a  de  facto  officer  is  sufficient,*^  and  the  incum- 
bent of  the  office  when  the  bonds  are  to  be  signed  is  gen- 
erally the  proper  officer  to  sign  them.*''  Thus,  where 
bonds  are  valid,  although  not  executed  and  delivered  at 
the  precise  date  which  they  bear,  the  incumbent  of  the 
office  when  the  occasion  arrives  for  executing  the  bonds 
is  the  proper  person  to  sign  them.*^ 

The  officer  or  body  whose  duty  it  is  to  sign  bonds  may 
delegate  such  power  to  an  agent  or  other  person.*®  And 


4'4.  School  District  v.  Gushing, 
8  Kan.  App.  728,  54  Pac.  924. 

45.  Signature  of  coupons  by 
only  part  of  necessary  officers  is 
not  fatal  where  the  bond  is  prop- 
erly signed.  Thayer  v.  Mont- 
gomery County,  Fed.  Gas.  No. 
13,870.  " 

Signature  by  two  of  three 
selectmen  is  sufficient.  First 
National  Bank  of  North  Benning- 
ton V.  Arlington,  Fed.  Gas.  No. 
4,806. 

Signature  of  cierl<,  where  re- 
quired by  statute,  is  necessary, 
even  though  he  has  no  discretion 
to  withhold  it.  Bissell  v.  Spring 
Valley  Tp.,  110  V.  S.  162,  3  Sup. 
CI.  555,  28  L.  Ed.  105. 

46.  Waite  v.  Santa  Cruz,  184 
U.  S.  302,  22  Sup.  Ct.  327,  46  L. 
Ed.  552,  rev'g  98  Fed.  387,  39  C. 
C.  A.  106;  Waite  v.  Santa  Cruz, 
89  Fed.  619. 

But  there  must  be  an  office  de 
jure,  since  there  can  be  no  officer 
de  facto  when  there  is  no  office 
to  fill.    Norton  \.  Shelby  County, 


118  U.  S.  425,  441,  6  Sup.  Ct.  1121. 
30  L.  Ed.  178;  §  482,  ante,  vol.  2. 

47.  Council  cannot  authorize 
mayor,  after  his  term  of  office  has 
expired,  to  sign  bonds  as  of  a  date 
during  his  term  of  offi.ce.  Coler 
V,  Clebume,  131  U.  S.  162,  9  Sup. 
Ct.  720,  33  Ll  Ed.  146. 

48.  Signature  by  occupant  of 
office  at  date  of  negotiation  and 
delivery  of  bonds  is  sufficient,  al- 
though he  was  not  mayor  at  the 
time  the  bonds  were  dated.  Tesler 
V.  Seattle,  1  Wash.  St.  308,  323,  25 
Pac.  1014. 

49.  As  held  in  Rondot  v.  Rog- 
ers Township,  99  Fed.  202,  212,  39 
C.  C.  A.  462,  472,  the  body  clothed 
by  the  enabling  act  with  power 
to  issue  need  not  sign  the  bonds 
in  person,  but  may  designate 
special  agents  for  the  purpose, 
and,  if  such  appointment  has  been 
made,  the  recitals  of  these  spe- 
cial agents  are  the  recitals  of  the 
designated  body,  and  hence  of  the 
corporation.  But  before  this  result 
can  obtain,  the  fact  of  the  appoint- 


§2288 


Municipal  Bonds:  Signatuke. 


4837 


omission  of  the  signatures  of  part  of  the  officers  required 
by  statute  to  sign  the  bonds  has  been  held  not  fatal.^" 
So  the  fact  that  bonds  have  the  signature  of  the  clerk*  of 
the  council  lithographed  thereon  does  not  render  them 
invalid.^^ 

§  2288.  Same — necessity  for  purchaser  to  investigate 
signatures. 
"Purchasers  of  municipal  securities  must  always  take 
the  risk  of  the  genuineness  of  the  official  signatures  of 
those  who  execute  the  paper  they  buy.  This  includes 
not  only  the  genuineness  of  the  signature  itself,  but  the 
official  character  of  him  who  makes  it."^^  Bond  pur- 
chasers must  investigate  as  to  whether  (1)  the  bonds 
are  signed  by  the  proper  official  or  officials,^^  (2)  whether 


ment  must  be  ascertained  by  ref- 
erence to  the  ordinance  making 
the  appointment. 

See  §  383,  ante,  vol.  1. 

Statement  in  bonds  that  com- 
missioners have  caused  one  of 
their  number  to  sign  the  bonds  Is 
equal  to  a  signature  by  all  of 
them.  Phelps  v.  Lewiston,  Fed. 
Cas.  No.  11,076. 

Signature  by  proxy  not  fatal 
Montgomery  v.  St.  Mary's,  43  Fed. 
362. 

50.  Bank  of  Statesville  v. 
StatesviUe,    84   N.   C.   169. 

51.  Lexington  v.  Union  Natl. 
Bank,  75  Miss.  1,  22  So.  291. 

52.  Per  Mr.  Justice  Waite  in 
Anthony  v.  Jasper,  101  U.  S.  693, 
699,  25  L.  Ed.  1005  (followed  in 
Merchants'  Bank  v.  Bergen  Coun- 
ty, 115  U.  S.  384,  390,  29  L.  Ed. 
436);  Coler  v.  CTeburne,  131  U. 
S.  162,  9  S'up.  Ct.  720,  33  L.  Ed. 
146. 

A  purchaser  of  municipal  bonds 
must,  at  his  peril,  ascertain  not 
only  that  the  municipality  had  the 


power  to  Issue  such  bonds,  but 
also  that  the  authority  assumed 
by  the  officers  or  agents  execut- 
ing or  issuing  them  had  been 
conferred  and  has  not  been  ex- 
ceeded. If  either  the  power  of 
the  municipality  or  the  authority 
of  its  officers  to  issue  bonds  is 
lacking,  there  can  be  no  such 
thing  as  a  bona  fide  holding 
thereof.  Re  Manistee  Watch  Co., 
197   Fed.   455. 

53.  If  the  bonds  are  not  signed 
by  a  particular  officer  whose  sig- 
nature Is  made  necessary  by  stat- 
ute, the  municipality  Is  not  estop- 
ped from  disputing  their  validity 
by  reason  of  recitals  in  the  bond, 
setting  forth  the  provisions  of 
the  statute  and  a  compliance 
therewith.  Bissell  v.  Spring  Val- 
ley Tp.,  110  U.  S.  162,  3  Sup.  Ct. 
55,  28  L.  Ed.  105. 

When  negotiable  bonds  have 
been  unlawfully  Issued  by  unau- 
thorized officers  of  a  municipality, 
and  have  passed  into  the  hands 
of  innocent   purchasers,   the   mu- 
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the  signature  is  of  the  person  occupying  that  office,"  and 
(3)  whether  the  signature  is  genuine.  Eecitals  in  bonds 
that  the  municipality  has  caused  the  bonds  to  be  signed 
by  certain  officers,  estops  it  to  show  that  signature  by 
such  officers  was  without  its  authority ,^^  but  general  re- 
citals do  not  estop  the  municipality  to  show  that  the 
bonds  were  not  properly  signed.  However,  recitals  in 
bonds  signed  by  commissioners  specially  appointed,  in- 
stead of  regular  officers,  are  binding  if  it  appears  that 
they  were  duly  appointed,- and  thus  had  authority  to  act ; 
and  it  is  well  said  by  Mr.  Justice  Brewer  that — "Giv- 
ing full  force  to  the  distinction  which  exists  between  the 
action  of  general  and  special  officers,  there  must  be,  even 
in  respect  to  the  latter,  some  point  in  the  line  of  tn- 


nicipality  Is  not  estopped'  from 
asserting  their  invalidity,  because 
of  recitals  therein,  when  the 
bonds  disclose  upon  their  face 
the  purpose  for  which  they  were 
issued  and  the  absence  of  the  sig- 
nature of  the  oflBcer  who  is  re- 
quired by  law  to  execute  them. 
Gardner  v.  School  Dlst.  No.  87 
(Okla.  1912),  126  Pac.  1018. 

"Those  dealing  with  a  munic- 
ipality do  so  with  notice  of  its 
powers  ajid  the  authority  of  Its 
officers.  O'Neil  Engineering  Co. 
V.  Incorporated  Town  of  Ryan,  124 
Pac.  19.  And  this  Is  likewise  true 
of  dealers  In  municipal  bonds  who 
are  charged  with  notice  of  the  laws 
of  the  state,  granting  power  to 
make  the  bonds  they  find  on  the 
market.  *  *  *  The  plaintiff  In  this 
case,  therefore,  was  charged  with 
notice  of  the  fact  that  these 
bonds,  being  issued  for  refunding 
purposes,  could  not  be  issued  un- 
der article  2  of  chapter  7  of  the 
Session  Laws  of  1895,  but  that 
they  must  bf  issued  under  article 
1    of  that   chapter,   and   that,   to 


be  issued  under  article  1,  they 
must  carry  the  signature  of  the 
district  judge.  As  the  bonds 
showed  upon  their  face  that  they 
did  not  carry  this  signature,  and 
that  they  were  not  Issued  under 
this  article, ,  they  disclosed  their 
own  infirmity,  and  therefore  the 
plaintiff  could  not  be  an  Innocent 
purchaser  for  value,  and  the 
school  district  Is  not  estopped 
from  asesrtlng  their  Invalidity." 
Gardner  v.  School  Dlst.  No.  87 
(Okla.  1912),  126  Pac.  1018. 

54'.  Where  bonds  were  dated 
January  1,  1884,  but  were  not 
signed  until  July  3,  1884,  and  on 
April  1,  1884  the  mayor's  term  of 
office  expired  and  a  new  mayor 
was  elected,  the  bonds  could  not 
be  signed  by  the  ex-mayor,  under 
authority  from  the  common  coun- 
cil, and  a  hona  fide  purchaser 
cannot  enforce  bonds  signed  by 
the  ex-mayor.  Coler  v.  Cleburne, 
131  U.  S.  162,  9  Sup.  Ct.  720,  33  L. 
Ed.   146. 

55.  German  Ins.  Co.  t.  Man- 
ning, 78  Fed.  900. 
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quiry  back  of  which  a  party  dealing  in  bon^s  of  a  munic- 
ipality is  not  bound  to  go  in  his  investigations  as  to  their 
authority  to  represent  the  municipality,  and  that  point 
it  would  seem  was  reached  when  there  is  found  an  ap- 
pointment in  due  form  by  the  appointing  tribunal  named 
in  the  statute. "  *' 

§  2289.     Provisions  as  to  maturity  of  bonds. 

Bonds  state  on  their  face  the  time  when  they  become 
payable,^''  and  such  a  statement  is  necessary  in  order  to 


56.  Andes  v.  Ely,  158  U.  S. 
312,  325,  15  Sup.  Ct.  954.  39  L.  Ed.. 
996. 

Signatures  of  appointees.  The 
turning  point  on  whicli  the  effect 
of  recitals  is  based  is  that  they 
are  treated  as  decisions  made  by 
the  tribunal  or  officers  authorized 
by  the  enabling  act  to  Issue  the 
bonds.  When  the  bonds  are 
signed  by  such  officers,  the  re- 
citals are  considered  and  treated 
as  the  result  of  the  deliberate 
judgment  of  the  persons  desig- 
nated by  the  enabling  statute  to  de- 
termine, before  issuing  the  bonds, 
whether  all  essential  preliminaries 
have  b^en  complied  with;  this  de- 
termination being,  not  only  for 
their  own  guidance  in  deciding 
whether  to  Issue  or  not,  but  also 
for  the  information  of  all  the 
world  when  such  bonds  shall  be 
offered  for  sale — such  determina- 
tion being  justly  held  binding  on 
the  corporation,  in  favor  of  hona 
fide  holders.  But  It  is  obvious 
that  when  the  bonds  are  signed, 
not  by  the  persons  or  body  au- 
thorized by  the  enabling  statute 
to  issue  them,  but  by  other  per- 
sons referred  to  in  the  bonds  as 
appointed  for  the  purpose  by  the 
body  having  power  to  issue,  one 


Intending  to  purchase  must  ex- 
amine the  record  of  appointment, 
to  obtain  assurance  that  such  per- 
sons have  been  appointed  for  the 
purpose.  Weil,  Roth  &  Co.  v. 
Newbern  (Tenn.  1912).  148  S.  W. 
680. 

57.  Provisions  as  to  maturity 
of  bonds.  Statute  as  to  time.. 
Jermyn  v.  Scranton,  212  Pa.  St. 
598,    62    Atl.    29. 

May  be  made  payable  in  fixed 
installments  at  certain  times  be- 
fore the  maturity  of  the  bonds, 
at  the  option  of  the  city.  State 
ex  rel.  v.  Gordon,  ^17  Mo.  103, 
116  S.  W.  1099. 

If  the  authority  Is  granted  to 
issue  bonds  maturing  In  not  less 
than  fifteen  nor  more  than  thirty 
years,  the  principal  to  be  payable 
In  equal  annual  installments  com- 
mencing the  next  year  after  the 
Issuance  of  the  bonds,  bonds  can- 
not be  issued  payable  at  the  op- 
tion of  the  city  fifteen  years  after 
date  and  absolutely  due  and  pay- 
able twenty-five  years  after  date; 
but  in  such  a  case  bonds  may  be 
Issued  maturing  fifteen  years 
after  date  and  providing  for  the 
payment  of  one-fifteenth  of  the 
principal  of  the  bond  each  year 
or    bonds     maturing    each    year 
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render  the  bonds  negotiable.^*  Where  there  is  no  char- 
ter or  statute  limitation  the  bonds  may  be  made  pay- 
able at  any  time,^^  except  that  they  cannot  be  made  pay- 
able at  a  time  to  be  determined  by  chance.®**  But  where 
a  statute  fixes  the  time  bonds  may  run,  or  prescribes  a 
maximum  and  minimum  term  of  years,  bonds  for  a 
greater  or  less  term  than  that  so  prescribed,  are  gener- 
ally held  to  be  invalid,®^  although  there  are  some  de- 


through  the  period  of  fifteen 
years  so  that  one-fifteenth  of  the 
entire  debt  will  bei  extinguished 
each  year.  Denver  v.  Hallett,  34 
Colo.  393,  83  Pac.  1066. 

A  provision  in  bonds  that  they 
shall  run  for  thirty  years  is  not 
invalid  because  of  a  statutory  re- 
quirement that  provision  shall  be 
made  in  the  bonds  for  their  re- 
demption by  the  city  after  five 
years.  Roberts  &  Co.  v.  Paducah, 
95  Fed.  62. 

Option  to  redeem.  Bonds  were 
made  payable  in  twenty-five  years 
with  provision  that  "this  bond 
will  be  redeemed  if  desired 
twelve  years 'after  date."  It  was 
iheld  that  the  latter  option  oper- 
ated in  favor  of  the  holder  only, 
and  did  not  authorize  the  munic- 
ipality to  pay  them  after  twelve 
years.  Allentown  School  Dist.  v. 
Derr,   115  Pa.   St.   439,   9  Atl.   55. 

Invalid  provisions  in  bonds,  res- 
erving the  right  to  pay  off  bonds 
before  their  maturity,  which  is 
forbidden  by  the  statute,  does 
not  invalidate  the  bonds.  Ponto- 
toc V.  Pulton,  79  Miss.  511,  31  So. 
102. 

58.  Simonton,  Municipal  Bonds, 
§  102. 

59.  In  Georgia,  making  the  ma- 
turity of  bonds  thirty  years  or  less 
js    proper    where    a    statute    prp- 


vides  for  a  sinking  fund  sufficient 
to  pay  the  principal  and  interest 
within  thirty  years.  Wilkins  v. 
Waynesboro,  116  Ga.  359,  42  S.  B. 
767. 

60.  Louisiana  v.  Pillsbury,  105 
U.  S.  278,  26  L.  Ed.  1090. 

61.  Second  Municipality  of  New 
Orleans  v.  Morgan,  1  La.  Ann. 
Ill;  Rochester  v.  Quintard,  136 
N.  Y.  221,  32  N.  K  760;  Hoag  v. 
Greenwich,  133  N.  Y.  152,  161,  30 
N.  E.  842;  Brownell  v.  Greenwich, 
114  N.  Y.  518,  529,  22  N.  E.  24,  4' 
L.  R.  A.  685;  Barnum  v.  Okolona, 
148  U.  S.  393,  13  Sup.  Ct.  638,  37 
L.  Ed.  495;  Norton  v.  Dyersburg, 
127  U.  S.  160,  8  Sup.  Ct.  1111,  32  L. 
Ed.  85.  See  also  Brenham  v. 
German-American  Bank,  144  XJ.  S. 
173,  12  Sup.  Ct.  559,  36  L.  Ed.  390, 
rev'g  35  Fed.  185;  Washington 
Tp.  V.  Coler,  51  Fed.  362,  2  C.  C. 
A.  272,  4  U.  S.  App.  622. 

See  Hoyt  v.  Braden,  27  Minn. 
490,  8  N.  W.  591. 

Statutes  held  repugnant.  Mc- 
Cormick  v.  West  Duluth,  17  Minn. 
272,  50  N.  W.  128;  Hoyt  v.  Martin, 
47  Minn.  278,  50  N.  W.  130. 

Construction    of    statute.  If 

statute  authorizes  issuance  of 
bonds  to  mature  annually  and  run 
through  a  series  of  not  more  than 
twenty  years,  one  hundred  dollars 
of   %  $35,000   bond   issue   may  bp 
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cisions  holding  that  statutes  as  to  the  time  when  bonds 
shall  be  payable  are  merely  directory.**  So,  it  is  held, 
the  word  "may,"  as  used  in  fixing  the  number  of  years 
bonds  may  run,  vests  a  discretion  in  the  municipality 
as  to  the  time  of  their  maturity .^^ 

A  statutory  provision  requiring  the  levy  of  a  sinking 
fund  equal  to  five  per  cent  of  the  principal  does  not  limit 
the  power  of  the  municipality  to  the  issuance  of  bonds 
runniug  twenty  years.**  So  bonds  may  be  issued  which 
do  not  mature  until  after  the  corporate  life  of  the  munic- 
ipality,*^ and  bonds  running  for  a  term  of  years  may  be 
made  payable  on  failure  to  pay  installments  of  inter- 
est.**    If  the  maturity  of  bonds  is  fixed  at  a  certain 


made  to  mature  annually  for  nine- 
teen years,  and  the  balance  of 
$33,100  mature  In  twenty  years. 
Kemp  V.  Hazlehurst,  80  Miss.  443, 
31  So.  908. 

Option  to  redeem.  If  a  statute 
fixes  the  maximum  number  of 
years  bonds  may  run,  and  pro- 
vides that  the  bonds  are  to  be 
"redeemed  within  that  time  at  the 
pleasure  of  the  court,"  the  time 
of  redemption  may  be  fixed  be- 
fore the  bonds  are  issued.  Tur- 
pln  V.  Madison  County  Fiscal 
Court,  105  Ky.  226,  48  S.  W.  1085, 
20  Ky.  Law  Rep.  1131. 

62.  Singer  Mfg.  Co.  v.  Eliza- 
beth, 42  N.  J.  L.  249;  Kearny 
County  V.  Vaudriss,  115  Fed.  866, 
870,  53  C.  C.  A.  192;  Mobile  Sav. 
Bank  V.  Oktibbeha  County  Sup'rs, 
24  Fed.   110. 

Thirty-five  days  over  thirty 
years  held  not  fatal.  Rock  Creek 
Tp.  V.  Strong,  96  U.  S.  271,  24  L. 
Ed.  815. 

Two  months  extra  not  fatal. 
Dows  V.  Elmwood,  34  Fed.  114. 

When  time  begins  to  run.  If  the 
maturity  is  limited  by  statute  to 


a  certain  number  of  years,  such 
number  of  years  may  begin  to 
run  at  the  time  the  bonds  first 
begin  to  bear  interest.  South  St. 
Paul  V.  Lamprecht  Bros.  Co.,  88 
Fed.  449,  31  C.  C.  A.  585. 

May  be  made  payable  In  less 
than  the  statutory  time  from  the 
date  of  the  bonds  if  not  less  than 
the  statutory  time  from  the  pas- 
sage of  the  statute.  Luling  v. 
Racine,  Fed.  Cas.  No.  8,603. 

In  North  Dakota,  however, 
where  statute  provided  that  bonds 
"may  be  made  payable  in  not  less 
than  ten  years"  from  their  date, 
a  bond  payable  eleven  days  less 
than  ten  years  from  date  is  in- 
valid. People's  Bank  v.  School 
Dist,  3  N.  D.  496,  57  N.  W.  787, 
28  L.  R.  A.  642. 

63.  People's  Nat.  Bank  v.  Ayer, 
24  Ind.  App.  212,  56  N.  B.  267. 

64.  Keith  County  v.  Citizens' 
Savings  &  Loan  Ass'n,  116  Fed. 
13,  53  C.  C.  A.  525. 

65.  Black  v.  Fishburne,  84  S. 
C.  451,  66  S.  E.  681. 

66.  Griffin  v.  City  Bank  of  Ma- 
con, 68  Ga.  584: 
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number  of  years,  the  fact  that  there  is  a  greater  time 
between  their  date  and  the  time  when  made  payable  is 
immaterial,  where  made  payable  within  the  specified 
time  after  their  actual  issue.^''  _ 

§  2290.     Seal. 

Bonds  should  have  the  corporate  seal  attached  to 
them,^*  although  it  is  generally  held  that  an  unsealed 
bond  is  not  invalid.®'  However,  there  are  some  decisions 
holding  that  bonds  not  under  seal  are  void.''"  Eecitals 
in  the  bond  that  the  seal  attached  thereto  was  the  cor- 
porate seal  estops  the  municipality  to  deny  the  validity 
of  the  seal.'^^ 

§  2291.    Provision  for  pajmient  before  issuance  of  bonds. 

Compliance  with  a  requirement  that  before  bonds  are 
issued  provision  must  be  made  for  their  payment  or 
redemption,  is  necessary  to  make  the  bonds  valid.'^^ 

§  2292.    Place  of  pajnuent. 

Bonds  may  be  made  payable  outside  the  state,'^^  or  at 
any  place,'^*  where  it  is  not  otherwise  provided  by  stat- 
ute or  charter.'^'    In  some  states,  however,  it  has  been 

67.  Syracuse    Tp.    v.    Rollins,      19  N.  Y.  S.  44. 

104  Fed.  958,  44  C.  C.  A.  277.  70.    Avery   v.   Sprlngport,    Fed. 

68.  San   Antonio   v.    Gould,   34  Cas.  No.  676,  14  Blatchf.  272. 
Tex.  49.  See  §  256,  ante,  vol.  1. 

69.  Solon  V.  Williamsburgh  71.  Schmidt  v.  Defiance,  117 
Sav.  Bank,  114  N.  Y.  122,  21  N.  E.  Fed.  702,  a£f' d  in  123  Fed.  1,  59 
168;  People  v.  Mead,  24  N.  Y.  114;  C.   C.  A.  159. 

Thornburgh  v.  Tyler,  16  Tex.  Civ.  See  §  257,  ante,  vol.  1. 

App.  439,  43  S.  W.  1054;    Draper  72.     §   2174,  ante. 

V.  Springport,  104  U.  S.  501,  26  L.  73.     Lancaster     v.     First     Nat. 

Ed.  812;   San  Antonio  v.  Mehaffy,  Bank,  80  S.  C.  547,  61  S.  E.  1025. 

96  U.  S.  312,  24  L.  Ed.  816.  74.     Maddox  v.  Graham,  2  Mete. 

Omission     of     seal     not     fatal  (Ky.)    56;   Meyer  v.  Muscatine,  1 

•where   municipality   hag   no    seal.  Wall   (TJ.  S.),  384,  17  L.  Ed.  564. 

Solon     V.      Williamsburgh     Sav.  See  also  Cairo  v.  Zane,  149  V.  S. 

Bank,  35  Hun   (N.  Y.),  1.  122,    13    Sup.    Ct.    803,    37   L.   Ed. 

Seal   affixed   by   stranger,   after  673. 

issuance  of  bonds,  not  fatal.  Arm-  75.    Interest   coupons    must    be 

field'v.  Solon,  64  Hun  (N.  Y.),  633,  made   payable   at   the   place   pre- 
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held  that  bonds  must  be  made  payable  at  the  municipal 
treasury,''*  but  bonds  are  not  invalid  in  toto  because 
payable  elsewhere,  the  only  effect  being  that  such  provi- 
sion is  invalidJ^  If  bonds  are  payable  at  any  unauthor- 
ized place,  such  provision  is  invalid  but  the  bonds  are 
otherwise  validJ* 

§  2293.     Date. 

Usually  the  ordinance  or  resolution  designates  the 
date  the  bonds  are  to  bear,^*  but  where  not  so  provided 
the  bonds  need  not  bear  the  date  of  the  ordinance  au- 
thorizing them.^"  Sometimes  a  statute  requires  bonds 
to  bear  the  date  of  their  issue.^^  But  failure  to  specify 
the  date  when  issued  is  not  fatal,*^  nor  is  a  mistake  in 
the  date,^*  and  where  bonds  are  lithographed  as  of  a  cer- 
tain date,  as  per  statute,  but  are  not  delivered  until  sev- 
eral months  later,  the  inserting  the  true  date  does  not 
invalidate  the  bonds.** 

The  ordinance  authorizing  the  issuance  of  bonds  may 
provide  that  they  be  antedated,^^  and  bonds  are  not  in- 
Valid  because  antendated.*' 

scribed  by  statute.  Mlddleton  v.  to  the  precise  time  when  con- 
st. Augustine,  42  Fla.  287,  29  So.  venience  or  the  state  of  the  mar- 
421,  89  Am.  St.  Rep.  227.  ket  may  permit  of  their   sale   or 

76.  Los  Angeles  y;  Teed,  112  delivery;  and  such  a  statute  is 
Cal.  319,  44  Pac.  580.  not    violated    by    not    negotiating 

77.  Sherlock  v.  Winnetka,  68  bonds  until  several  months  after 
111.  530.  their   date.     Yesier   v.    Seattle,   1 

78.  Mygatt  v.  Green  Bay,  Fed.  "Wash.  St.  308,  322,  25  Pac.  1014. 
Cas.  No.  9,  998,  1  Biss.  292.  82.     School  Dist.  No.  40  y.  Cush- 

79.  Simonton,    Mun.    Bonds,    §  Ing-  »  Kan.  App.  728,  54  Pac.  924. 


100. 

80.  Flagg  v.  Palmyra,   33   Mo. 
440. 

81.  "Date  of  Issue,"  as  used  In 


8S.  State  v.  Madison,  7  Wis. 
688. 

84.  Lexington  y.  Union  Nat. 
Bank,  75  Miss.  1,  11,  22  So.  291. 


statute    requiring   bonds    to    bear  85.  Moller  v.  Galveston,  23  Tex. 

the  date   of  their   issue,   usually  Civ.   App.   693,   57   S.  W.   1116. 

means  the  arbitrary  date  fixed  as  86.    Flagg  v.   Palmyra,  33   Mq. 

the    beginning    of    the    term    for  440. 
which  they  run,  without  reference 
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§  2294.     Medium  of  pasnuent. 

In  the  absence  of  statutory  or  charter  provisions  to 
the  contrary,  bonds  may  Jje  made  payable  in  gold  coin 
of  the  United  States  of  the  present  standard  of  weight 
and  fineness.^'^  So  if  the  statute  or  charter  provides  that 
bonds  may  be  made  payable' in  any  legal  tender  money 
of  the  United  States,  they  may  be  made  payable  in 
gold.®*  Likewise,  if  the  statute  requires  bonds  to  be 
made  "payable  in  "gold  coin  or  lawful  money  of  the 
United  States,"  they  may  b4  made  payable  in  either.** 

§  2295.     Denomination. 

Bonds  cannot  lawfully  be  issued  for  a  greater  denomi- 
nation than  that  jBxed  by  charter  or  statute,®**  but  if  there 


87.  Alabama.  Judson  v.  Bes- 
Bemer,  87  Ala.  240,  6  So.  267,  4 
L.  R.  A.  742. 

Kentucky.  Farson,  Leach  &  Co. 
V.  Louisville,  97  Ky.  119,  30  S.  W. 
17. 

Minnesota.  White  v.  Chatfleld, 
116  Minn.  371,  133  n:  W.  962. 

Montana.  Carlson  v.  Helena,  39 
Mont.  82,  102  Pac.  39. 

Texas.  Winston  v.  Ft.  Worth 
(Tex.  Civ.  App.)   47  S.  W.  740. 

United  States.  Woodruff  v.  Mis- 
sissippi, 162  XJ.  S.  291,  16  Sup.  Ct. 
820,  40  L.  Ed.  973;  Moore  v.  Walla 
Walla,  60  Fed.  691. 

But  see  Cincinnati  v.  Anderson, 
10  Ohio  Cir.  Ct.  Rep.  265,  3  Ohio 
Dec.    406. 

Payable  in  gold.  "The  honds 
\vere  payable  in  gold  with  semi- 
annual interest.  It  is  contended 
'that  this  was  not  authorized  by 
the  electors,  and  that  the  city 
council  had  no  power  to  place 
such  terms  in  the  bonds  issued. 
We  are  unable  to  find  merit  in  this 
contention.  The  statute  does  not 
require  the  notice  of  election  to 
state  the  terms  of  the  bonds  as 


to  the  kind  of  money  in  which 
they  shall  be  payable,  or  as  to 
whether  interest  is  to  be  paid  an- 
nually or  semiannually.  R.  L., 
§  783.  These  matters  are  details 
which  the  law  leaves  to  the  dis- 
cretion of  the  borrowing  munic- 
ipality, and,  in  the  absence  of  a 
statute  requiring  the  voters  to 
decide  on  such  details,  the  com- 
mon council  is  to  determine 
them."  White  v.  Chatfleld,  116 
Minn.  371,  133  N.  W.  962. 

Bonds  payable  generally  "th 
currency"  held  not  payable  in 
gold  coin.  Woodruff  v.  Missis- 
sippi, 162  U.  S.  291,  16  Sup.  Ct. 
820,  40  L.  Ed.  973. 

88.  Ross  V.  Lipscomb,  83  S.-  C. 
136,  65  S.  E.  451;  Wood  v.  Ross, 
85  S.  C.  309,  67  S.  E.  449. 

89.  Murphy  v.  San  Luis  Obis- 
po, 119  Cal.  624,  51  Pac.  1085,  39 
L.  R.  A.  444. 

Contra,  Murphy  v.  San  Luis 
Obispo  (Cal.),  48  Pac.  974. 

90.  Taxpayers  of  Milan  v.  Ten- 
nessee Cent.  R.  Co.,  11  Lea  (79 
Tenn.)   329. 

Conflict  between  ordinances   as 
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is  no  such  provision,  they  may  be  issued  in  any  denomina- 
tion.® ^  Where  the  denomination  of  bonds  is  fixed  by 
statute,  unnecessary  provisions  in  the  notice  of  election 
in  regard  thereto  are  surplusage ;  and  where  the  denom- 
ination, within  certain  minimum  and  maximum  figures, 
is  within  the  discretion  of  the  municipal  council,  it  may 
exercise  such  discretion  after  the  election  on  the  ques- 
tion of  the  issuance  of  the  bonds."^ 

Where  the  amount  of  the  issue  cannot  be  divided  into 
the  denominations  provided  for  in  the  statute,  a  bond 
issued  in  a  smaller  denomination  to  make  up  the  total 
amount  is  valid  as  well  as  all  the  others.®^ 

§  2296.     Recitals, 

Statutes  or  charters  sometimes  require  bonds  to  con- 
tain certain  recitals,  au,d  in  such  case  they  should  be  in- 
serted.** For  instance,  statutes  requiring  a  statement 
of  the  purpose  for  which  issued,  must  be  observed.®^    If 


to  denomination  of  bonds  Is  Im- 
material, -where,  as  actually  is- 
sued, they  were  not  less  or  greater 
than  authorized  by  statute.  Law 
V.  San  Francisco,  144  Cal.  384, 
77  Pac.  1014. 

91.  Rockmulh  v.  Pittsburg,  Fed. 
Cas.  No.  11,  982. 

"Of  like  tenor,"  as  used  in  stat- 
ute requiring  new  bonds  to  be  "of 
like  tenor"  with  the  old  ones, 
does  not  preclude  change  in  de- 
nomination. Lexington  v.  Union 
Nat.  Bank,  75  Miss.  1,  10,  22  So. 
291. 

92.  Santa  Barbara  v.  Davis,  6 
Cal.  App.  342,  92  Pac.  308. 

93.  Turner  v.  Woodson  County, 
27  Kan.  314,  317,  where  $26,000 
was  to  be  Issued  in  $500  bonds, 
necessitating  one  bond  for  $100. 

94.  State  v.  Columbia,  12  S.  C. 
370. 

95.  Jefferson  v.  Marshall  Nat. 


Bank,  18  Tex.  Civ.  App.  539,  46 
S.  W.  97;  Keith  County  v.  ati- 
zens'  Savings  &  Loan  Ass'n,  116 
Fed.  13,  53  C.  C.  A.  525  (holding 
designation  in  caption  as  "Oga- 
lalla  Precinct  Canal  Bonds,"  and 
statement  of  purpose  in  coupons, 
to  be  sufficient) ;  Clapp  v.  Marice 
City,  111  Fed.  103,  49  C.  C.  A.  251 
(construing  Ohio  statute);  Kent 
V.  Dana,  100  Fed.  56,  40  C.  C.  A. 
281  (statement  in  refunding  bonds 
held    sufficient). 

Statement  of  purpose  of  bond 
Issue.  Statement  that  purpose  is 
to  refund  outstanding  warrants  is 
sufficient.  Tyler  v.  Tyler  Building 
&  Loan  Ass'n  (Tex.  Civ.  App.), 
82  S.  W.  1066,  rev'd  on  other 
grounds  In  99  Tex.  6,  86  S.  W. 
750. 

Statutory  or  charter  provisions 
requiring  bonds  to  specify  the 
purpose   for   which   they   are   iS' 
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there  is  no  such  law,  tie  bond  need  not,  in  order  to  be 
Valid,  contain  any  recitals;^*  but  even  in  the  absence  of 
such  statute,  it  is  necessary,  in  order  to  find  a  market 
for  the  bonds,  to  insert  general  recitals  therein,  and  it  is 
advisable  in  all  cases  to  add  to  the  general  recitals  an 
express  recital  that  the  debt  litnit  has  not  been  exceeded, 
if  that  is  true.»^ 

The  general  recital  should  be  in  suljstance:     "This 
bond  is  issued  by  (name  the  municipality,  county,  and 

state)   for  the  purpose  of ,  under  and  by 

virtue  of,  and  in  full  conformity  with  and  in  pursuance 
(or  'in  pursuance  of  or  some  equivalent  expression)  an 

act  of ,  approved ,  and  contained 

in  article of  chapter of  the  Complied 

Laws    (or  Eevised   Statutes   or   General   Statutes)    of 

,   entitled  ,    as    amended  by , 

entitled ;  and  it  is  hereby  certified  that  all  the 

requirements  of  law  have  been  fully  complied  with  by 
the  proper  officers  in  issuing  this  bond,*®  and  that  the 
total  amount  of  this  bond  issue  does  not  exceed  the  limit 

sued  are  not  complied  with  by  Statutes  sometimes  require  tliat 
merely  giving  the  date  of  the  or-  bonds  shall  bear  "an  appropriate 
dinance  authorizing  the  issuance,  name  indicating  the  purpose  of 
Barnett  v.  Denison,  145  U.  S.  135,  their  issue."  Maxcy  v.  Oshkosh, 
12  Sup.  Ct.  819,  36  L.  Ed.  652,  144  Wis.  238,  128  N.  W.  899,  hold- 
distinguishing  State  v.  School  ing  bonds  headed  "Manual  Train- 
Dist.,  34  Kan.  237,  8  Pac.  208.  ing   School   Bond   of  the   City   of 

A  statute  requiring  bonds  to  Oshkosh,  Wisconsin,"  sufficient 
state  on  their  face  "the  purpose  ■without  going  into  minute  re- 
fer  which   they  were   issued"  is  citals. 

complied  with,  in  case  of  refund-  96.  Conditions  precedent  to  the 

ing  bonds,   by   a   general   recital  issuance   and    delivery    of   bonds 

that    the    purpose    Is    to    refund  need   not  be  recited  therein,   un- 

outstanding  bonds,  and  it  is  not  less  required  by  statute.     Mercy 

necessary  to  recite  the  character  v.     Ohio,     Fed'.     Gas.     No.     9,457, 

of   the   original   Indebtedness   for  aff'd  in  18  Wall.   (U.  S.)    552,  21 

v,hich   the   refunded   bonds   were  L.   Ed.    813. 

issued.     Kent  v.   Dana,   100   Fed.  97.     Forms  of  recitals  in  bonds, 

56,  61,  40  C.  C.  A.  281.  see   Cripple   Creek  v.   Adams,    38 

Contra,     keehn  v.  Wooster,  13  Colo.  320,  323,  85  Pac.  184. 

Ohio  Cir.  Ct.  R.  270,  7   O.  C.  D.  98.     Effect    of    such    a    recital, 

456.  §  2339,  post. 
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prescribed  by  the  constitution  (or  statutes)  of  the  state 

of ,®^  and  (if  the  issue  was  authorized  by  a 

vote  of  the  people)  that  this  issue  of  bonds  has  been 
authorized  by  a  vote  of  a  majority  (or  'two-thirds'  or 
whatever  is  necessary)  of  the  duly  qualified  electors  [or 
'of  those  voting  on  the  question  of  a  bond  issue'  or  other 
appropriate  statement  (see  §  2201  ante)]  of  the  said 
(name  of  municipality  issuing  bonds)  voting  on  the 
question  at  a  general  (or  'special')  election  duly  held 
in  said  city  (or  'county'  or  'village'  or  the  like  as  the 

case  may  be)  on  the day  of ,  191 — ."  ^ 

The  last  recital  as  to  the  election  is  not  strictly  neces- 
sary to  protect  bona  fide  holders  nor  is  the  recital  as  to 
full  compliance  with  all  the  requirements  of  law  by  the 
proper  ofiScers;  but  it  is  advisable  to  add  such  recitals 
because  of  custom. 

4.      ISSUANCE,  DBLIVEBY   AND   CONDITIONS   PRECEDENT. 

§  2297.  Time  for  issustnce,  and  when  deemed  "issued." 
No  rule  can  be  laid  down  as  td  within  what  time  bonds 
must  be  issued  after  they  have  been  voted  for  or  their 
issuance  directed  by  the  council;^  but  it  has  been  held 
that  the  fact  that  bonds  are  not  issued  until  nearly  two 
years  after  the  ordinance  making  provision  for  their 
payment  is  immaterial.*  The  date  of  a  bond  and  the  time  " 
it  is  actually  issued  are  often  different,  since  generally 
the  time  of  issuance  of  bonds  is  the  time  of  their  delivery 
and  not  the  date  they  bear  on  their  face,*  although  bonds 

99.    4'hls  Is  the  exact  language         3.    Moller  v.  Galveston,  23  Tex. 

used  In  Gunnison  County  v.  E.  H.  Civ.  App.  693,  57  S.  W.  1116. 
Rollins  &  Sons,  173  U.  S.  255,  19  4.     Chicago,  B.  &  Q.  Ry.  Co.   v. 

Sup.   Ct.   390,   43   L.   Ed.   689,   the  Dundy  County,  3  Neb.  (unof.)  391, 

effect    of    which    is    stated    in    §  91  N.  W.  554.    See  also  Jefferson 

2341,  post.  V.    Marshall   Nat.   Bank,   18   Tex. 

1.  Taken  from  Gunnison  Coun-  Civ.  App.  539,  46  S.  W.  97. 

ty  V.  E.  H.  Rollins  &  Sons,  ante.  Bonds  are  not  issued  until  ac- 

2.  See  Chlckaming  Tp.  v.  Car-  tually  or  constructively  delivered 
penter,  106  U.  S;  663,  1  Sup.  Ct.  under  a .  contract  of  sale.  Black 
620,  27  L.  Ed.  307.  v.   Fishburne,  84  S.   C.  451,   66   S. 

E.   681. 


4848  Municipal  Corporations.  §  2298. 

are  issued,  at  least  for  some  purposes,  wlien  certified 
and  registered,  although  not  yet  sold."*  The  word  "is- 
sued," as  applied  to  bonds,  generally  includes  delivery, 
but  it  does  not  invariably  do  so.* 

§  2298.     Delivery.  , 

A  bond  does  not  become  binding  until  delivery.''  And 
authority  conferred  on  the  president  and  clerk  of  a  vil- 
lage, by  the  council,  to  sign  bonds,  does  not  authorize 
such  officers  to  deliver  them.*  The  delivery  of  bonds 
may  be  made  to  depend  on  the  fulfillment  of  specified 
conditions.®  If  bonds  are  put  in  the  hands  of  a  third  per- 
son to  deliver  them  on  the  happening  of  certain  things, 
the  municipality  must  bear  the  loss  from  any  premature 
or  irregular  delivery  by  him,"  but  his  delivery  is  not 
conclusive  as  to  the  fulfillment  of  the  conditions.^^  So  if 
bonds  are  placed  in  escrow  with  a  bank,  to  be  delivered 
on  named  conditions  only,  but  the  bank  violates  its  in- 
structions and  delivers  the  bonds,  such  delivery,  al- 
though not  valid  as  to  the  original  parties,  is  valid  where 
the  bonds  have  gone  into  the  hands  of  bona  fide  pur- 
chasers.^* 

Under  the  New  Jersey  negotiable  instruments  act, 
which  governs  the  rights  of  the  makers  and  holders  of 

5.  MoUer  v.  Galveston,  23  Tex.  to  two  designated  persons  on  the 
Civ.  App.  693,  57  S.  W.  1116.  completion   of   a   mill,   taxpayers 

6.  Potter  y.  Lainhart,  44  Fla.  may  restrain  their  delivery  when 
647,    673,    33    So.   251.  the      condition     has      not     heen 

7.  Young  V.  Clarendon  Tp.,  132  strictly  complied  with.  George  v. 
U.  S.  340,  353,  10  Sup.  Ct.  107,  33  Cleveland,  53  Neb.  716,  74  N.  W. 
L.  Ed.  356.  266. 

8.  Portsmouth  Sav.  Bank  v.  10.  Mercy  v.  Ohio,  Fed.  Cas. 
Ashley,  91  Mich.  670,  52  N.  W.  74,  No.  9,  457,  aff'd  in  18  Wall.  (U.  S.) 
30  Am.  St.  Rep.  511.  552,  21  L.  Ed.  813. 

9.  Purdy  v.  Lansing,  128  XT..  S.  11.  Mercer  County  v.  Provi- 
557,  9  Sup.  Ct.  172,  32  L.  Ed.  531;  dent  Life  &  Trust  Co.,  72  Fed.  623, 
Taylor  v.  Ypsilanti,  105  TJ.  S.  60,  19  C.  C.  A.  44,  43  XJ.  S.  App.  21. 
26  L.  Ed.  1008.  12.     Pickens    Tp.    v.    Post,    99 

Conditions    before   delivery.     If      Fed.  659,  41  C.  C.  A.  1,  5. 
honds  are  voted  to  be  delivered 
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municipal  bonds/^  where  the  instniment  is  in  the  hands 
of  a  holder  in  due  course,  a  valid  delivery  thereof  by 
all  parties  prior  to  him,  so  as  to  make  them  liable  to 
him,  is  conclusively  presumed.  And  it  was  held  thereun- 
der that  bonds  which  a  borough  had  authorized  to  be 
issued,  and  which  after  execution  had  been  left  in  the 
custody  of  its  mayor  for  safekeeping  pending  negotia- 
tions for  their  sale,  and  which  had  been  wrongfully  ap- 
propriated by  that  officer  to  his  own  use,  and  pledged 
by  him  to  the  plaintiff  bank  as  collateral  security  for  the 
payment  of  a  loan  made  by  it  to  him,  constituted  a  valid 
obligation  against  the  municipality  in  the  hands  of  the 
bank  which  was  "a  holder  in  due  course;"  the  reason 
being  that,  as  to  such  a  holder,  the  statute  required  a 
valid  delivery  by  the  borough  to  be  conclusively  pre- 
simied.**  So,  under  such  statute,  where  bonds  were  de- 
livered to  the  purchaser  without  requiring  him  to  make 
payment,  the  validity  of  the  delivery  is  not  affected  by 
the  fact  that  the  bonds  were  never  paid  for,  in  so  far  as 
the  rights  of  "holders  in  due  course"  of  the  bonds  are 
concerned.^* 

§  2299.     Proceedings  before  issuance  of  bonds. 

A  bond  issue  is  preceded  by  certain  proceedings,  usu- 
ally provided  for  by  statute  or  charter.  Such  statutory 
or  charter  requirements,  insofar  as  essential  and  manda- 
tory, must  be  observed  in  substance,^®  especially  in  re- 

13.  Municipal  bonds  payable  to      York  Board  of  Education   (N.  J. 
bearer  are  negotiable  instruments,      L.,  1912),  85  Atl.  235. 

and  the  rights  and  liabilities  of  16.    Kansas.     Leavenworth,    L. 

the  makers  and  holders  of  such  &.   G.   R.   Co.  v.   Douglas   County 

of  them  as  have  come  into  exist-  Com'rs,    18    Kan.    169     (all     the 

ence    since    the    passage    of    our  strictness  of  the  ancient  rules  of 

negotiable    instruments    act    are  the  criminal  law  not  demanded), 

determined  by  the  provisions  of  New  Jersey.     Schultze  v.  Mau- 

that    act.      Montvale    v.    People's  Chester  Tp.,   61   N.  J.   L.   513,   40 

Bank,  74  N.  J.  L.  464,  67  Atl.  67.  Atl.   589. 

14.  Montvale  v.  People's  Bank,  New  York.  People  v.  Peck,  62 
74  N.  J.  L.  464,  67  Atl.  67.  Barb.  (N.  Y.)  545,  4  Lans.  528,  42 

15.  Linbarger    v.    West    New      How.  Pr.  425    (all  essential  par- 
5   McQ.   34 
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gardto  conditions  precedent;"  but  slight  irregularities 
in  such  proceedings  of  course  are  not  fatal. '^  If  an  or- 
dinance or  resolution  is  necessary,  bonds  issued  without 
any  such  ordinance  or  resolution  are  void.'^  If  the 
statute  or  charter  requires  an  ordinance,  a  resolu- 
tion is  insufiScient ;  ***  but  if  there  is  no  provision  in  re- 


ticulars must  be  complied  with) ; 
People  V.  Walter,  4  Thomp.  & 
C.  (N.  Y.)  638,  2  Hun  385. 

Texas.  Thornburgh  v.  Tyler,  16 
Tex.  Civ.  App.  439,  43  S.  W.  1054; 
Conklin  v.  El  Paso  (Tex.  Civ. 
App.),  44  S.  W.  S79  (recital  in 
ordinance  of  caption  of  statute 
authorizing  the  bonds,  not  appli- 
cable to  EI  Paso). 

United,  States.  Cowdrey  v.  Can- 
eadea,  16  Fed.  532,  21  Blatchf.  351 
(bonds   held   invalid). 

17.  Failure  to  publish  notice 
to  warrant  holders,  as  required 
by  state,  before  issuance  of  fund- 
ing bonds,  held  not  fatal.  National 
Bank  of  Commerce  v.  Grenada, 
41  Fed.  87,  rev'd  in  44  Fed.  262. 

Subsequent  performance  sufa- 
cient.     Eagle  v.  KOhn,  84  111.  292. 

Improvement  bonds.  Heffiner  v. 
Toledo,  75  Ohio  St.  413,  80  N.  E. 
8,  where  Longworth  law  com- 
mented on. 

Improvement  bonds  to  pay  for 
a  local  improvement  cannot  be 
issued  until  all  necessary  condi- 
tions precedent  are  complied  with. 
Case  V.  Sullivan,  222  111.  56,  78 
N.  E.  37,  aff'g  123  111.  App.  671. 

Levy  of  tax  as  condition  pre- 
cedent to  Issuance  of  bonds,  see 
Bruce  v.  Pittsburg,  165  Pa.  St. 
152,  30  Atl.  831. 

Provision  for  payment  or  re- 
demption as  condition  precedent, 
see  §§  2173,  2174,  ante. 


Certificate    as    to    funds,     see 

Clapp    v.    Marlce    City,    111   Fed. 
103,  49  C.  C.  A.  251. 

Elections  to  vote  on  bonds,  con- 
ditions  precedent,    §§    2196,   2197. 

18.  Carriger  v.  Morristovyn,  1 
Lea   (69  Tenn.),  243. 

Substantial  compliance  snflEl- 
cient.  Rees  v.  Kranth  (Ky.),  120 
S.   W.   370. 

19.  McCoy  V.  Briant,  53  Cal. 
247;  Swan  v.  Arkansas  City,  61 
Fed.    478. 

20.  Edminson  v.  Abilene,  7 
Kan.  App.  305,  54  Pac.  568;  Pat- 
erson  v.  Barnet,   46   N.   J.  L.   62. 

See  §§  633  to  636,  ante,  vol.  2. 

Ordinance  must  contain  all  the 
matters  required  by  statute  to  be 
inserted  therein.  Ordinance  lim- 
iting amount  of  bonds  to  a  less 
amount  than  that  provided  for  In 
a  former  ordinance.  Is  not  within 
such  rule.  Naegely  v.  Saginaw, 
101  Mich.  532,  60  N.  W.  46. 
,  The  ordinance  need  not  recite 
that  the  issue  does  not  exceed 
the  constitutional  limit  of  munic- 
ipal Indebtedness.  Cleveland  v. 
Calvert,  54  S.  C.  83,  31  S.  E.  871 

Word  "erect"  in  ordinance  in- 
cludes "consti'uot."  State  ex  rel. 
v.  Gordon,  233  Mo.  383,  135  S.  W. 
929. 

Definiteness  of  ordinance.  Or- 
dinance authorizing  a  bond  issue 
not  to  exceed  a  certain  sum  is 
equivalent,  in  legal  effect  to  fixing 
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gard  thereto,  a  resolution  is  proper,''*  or  a  motion.'^^ 
The  ordinance  need  not  be  published  or  recorded  un- 
less the  statute  so  requires ;  ^^  and  even  where  the  stat- 
ute requires  recordation  and  signature,  failure  so  to  do 
is  not  fatal.** 


the  amount  of  suCh  bonds  at  such 
Bum.  Knight  y.  West  Union,  45 
W.  Va.  194,  32  S.  E.  163,  followed 
lu  Fishblatt  v.  Atlantic  City,  78 
N.  J.  L.  134,  73  Atl.  125. 

Ordinance  prescribing  form  of 
bonds.  Charter  provisions  some- 
times require  an  ordinance  pro- 
viding for  local  improvement 
bonds  to  prescribe  the  form  of 
such  bonds,  but  in  such  a  case 
i'.  is  sufficient  that  the  form  is 
prescribed  by  a  general  oi'dinance. 
Jones  V.  Seattle,  18  Wash.  669,  53 
Pac.  1105. 

21.  Board  of  Education  v.  De 
Kay,  148  U.  S.  591,  13  Sup.  Ct. 
706,  37  L.  Ed.  573;  Roberts  & 
Co.  V.  Paducai,  95  Fed.   62. 

Resolution  must  be  definite. 
Blyria  Gas  &  Water  Co.  v.  Elyria, 
14  Ohio  Cir.  Ct.  Rep.  219,  7  Ohio 
Dec.  527,  holding  statement  of 
•  amount  of  bonds  to  be  issued  as 
"not  to  exceed"  a  certain  sum  not 
invalid  for  indeflniteness,  and 
that  stating  the  purpose  to  be  the 
"erection  and  purchase"  of  water- 
works is  not  stating  a  double  pur- 
pose. 

The  resolution  authorizing  a 
bond  issue  must  contain  all  the 
provisions  required  by  statute. 
Canandaigua  v.  Hayes,  85  N.  Y. 
S.  488,  90  App.  Div.  336  (must 
specify  sums  to  be  raised  by  tax 
and  in  what  year,  to  pay  off 
bonded    indebtedness,    and    It   is 


not  sufficient  to  follow  merely  the 
language  of  the  statute). 

Resolution  for  public  improve- 
ment bonds  held  not  void  for  un- 
certainty because  not  specifically 
stating  the  improvement,  Bew  v. 
Ventnor  City,  81  N.  J.  L.  207,  80 
Atl.  28. 

A  resolution  to  "raise"  an 
amount  necessary  to  purchase  a 
waterworks  system  has  been  held 
to  authorize  a  bond  issue  and  not 
to  be  limited  to  raising  money 
by  taxation,  especially  where  the 
municipality  had  power  to  Issue 
bonds  for  such  a  purpose  but  no 
power  to  levy  a  tax  therefor.  New 
York  £  R.  Cement  Co.  v.  Davis, 
173  N.  Y.  235,  66  N.  E.  9,  aff'g 
71  N.  Y.  S.  185,  62  App.  Div.  577. 

22.  Wrought-Iron  Bridge  Co.  v. 
Arkansas  City,  59  Kan.  259,  52 
Pac.  869. 

23.  Amey  v.  Allegheny  City,  24 
How.   (U.  S.)   364,  16  L.  Ed.  614. 

Publication  667  et  seq.,  ante, 
vol.  2.  » 

Recording  §  695,  ante,  vol.  2. 

Publication  of  ordinance  before 
issuance  of  bonds  held  to  be  in 
time.  Iglehart  v.  Dawson  Springs, 
143  Ky.  140,  136  S.  W.  210. 

24.  National  Bank  of  Com- 
merce v.  Granada,  41  Fed.  87. 

Failure  to  make  a  record  of  the 
proceedings  is  not  fatal  to  the  en- 
forcement of  the  bonds.  Rondot 
V.  Rogers  Tp.,  99  Fed.  202,  39  C 
C.  A-  462. 
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An  existing  obligation  on  tlie  part  of  a  municipality 
is  not  a  necessary  condition  precedent  to  the  issuance  of 
bonds.*  ^ 

§  2300,     Same — ^petition  or  consent. 

Petitions  of  taxpayers,  before  issuing  bonds,  are  not 
necessary  unless  the  statute  or  charter  so  requires.*" 
However,  at  one  time,  statutes  often  required  a  petition 
or  written  consent  of  a  majority  of  the  taxpayers,  as  a 
condition  to  the  issuance  of  bonds,  or  certain  kinds  of 
bonds,  such  statutes  being  for  the  most  part  applicable 
only  to  railway  aid  bonds.*''  Without  such  petition  or 
consents,  when  expressly  required,  a  bond  issue  is  void,** 
at  least  in  the  absence  of  any  recitals  in  the  bonds.** 

Furthermore,  the  petition  or  consents,  where  re- 
quired, must  contain  the  necessary  statements  as  pre- 
scribed  by   law,*"    be   signed   by   the   necessary   num- 


25.  state  v.  Topeka,  G8  Kan. 
177,  ^74  Pac.  647. 

26.  Clark  v.  Noblesville,  44  Ind. 
S3. 

27.  Whiting  v.  Potter,  2  Fed. 
517,  18  Blatchf.  165;  Phelps  v. 
Lewiston,  Fed.  Cas.  No.  11,076,  15 
Blatchf.  131. 

Statute  providing  for  petition  is 
valid.  Bennington  V.  Park,  50  Vt 
178;  State  v.  Tomahawk,  96  Wis. 
73,  71  N.  W.  86,  statute  constitu- 
tional. 

Condition  precedent  must  be 
complied  with.  Essex  County  R 
Co.  V.  Lunenburgh,  49  Vt.  143. 

Verification  or  proof  of  signa- 
tures. People  V.  Suffern,  68  N.  Y, 
321;  People  v.  Hulbert,  46  N.  Y. 
110,  rev'g  59  Barb.  446;  People 
V.  Smith,  45  N.  Y.  772;  People  v, 
Hughitt,  5  Lans.  (N.  Y.)  89;  Peo 
pie  V.  Button,  18  Hun  (N.  Y.), 
116;  Angel  v.  Hume,  17  Hun  (N. 
Y.),  374;    Smith  v.  Ontario,  Fed 


Cas.  No.  13,085,  15  Blatohf.  267; 
Phelps  V.  Lewiston,  Fed.  Cas.  No. 
11,076,   15    Blatchf.   131. 

The  verification  of  the  petition 
is  a  part  thereof.  Whiting  v.  Pot- 
ter, 2  Fed.  517,  18  Blatchf.  165. 

Verified  petition  not  sufficient 
proof  of  necessary  facts.  People 
V.  Smith,  3  Lans.  (N.  Y.)   291. 

Affidavits  conclusive  as  to  con- 
sent. People  V.  Mitchell,  35  N. 
Y.  551. 

28.  Starin  v.  Genoa,  23  N.  Y. 
439;  Venice  v.  Breed,  65  Barb.  (N. 
Y.)  597,  1  Thomp.  &  C.  130; 
Duanesburgh  v.  Jenkins,  40  Barb. 
(N.  Y.)   574. 

29.  Effect  of  recitals,  §  2339, 
post. 

30.  Solon  V.  Williamsburg  Sav. 
Bank,  114- N.  Y.  122,  21  N.  E.  168; 
Horton  v.  Thompson,  71  N.  Y.' 
513;  People  v.  Peck,  4  Lans.  (N. 
Y.)  528,  62  Barb.  545,  42  How. 
Pr.  425;  Angel  v.  Hume,  17  Hun 
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ber,  *^  and  by  persons  qualified  to  sign,^*  etc.  And  it  is 
generally  held  that  if  the  petition  or  consents  are  de- 
fective in  any  substantial  respect,  bonds  issued  pursu- 
ant i;bereto  are  void,^*  in  the  absence  of  recitals.    It  is 


(N.  T.),  374;  Re  Town  of  Gorham, 
43  How.  Pr.    (N.  T.)    263. 

Statement  as  to  qualification  of 
signers.  If  the  authority  to  issue 
bonds  is  based  wholly  upon  a 
petition  of  an  alleged  majority 
of  the  taxpayers,  such  petition 
must  show  on  its  face  that  it  is 
signed  by  a  majority  and  that  the 
signers  are  qualified  to  sign  and 
not  within  certain  exceptions  in 
the  statute.  Wellsborpugh  v.  New 
York  &  C.  R.  Co.,  76  N.  Y.  182; 
Strang  v.  Cook,  47  Hun  (N.  Y.), 
46;  Rich  v.  Mentz,  134  V.  S.  632, 
10  Sup.  Ct.  610,  33  L.  Ed.  1074, 
aff'g  108  N.  Y.  504,  15  N.  E.  541;- 
Clarke  v.  Northampton,  120  Fed. 
661,  57  C.  C.  A.  123,  holding 
bonds  void  where  petition  does 
not  show  such  facts. 

Contra,  Chandler  v.  Attica,  18 
Fed.  299,  21  Blatch.  499,  13  Abb. 
N.  C.  153. 

SI.  Last  assessment  roll  re- 
vised by  town  supervisors,  con- 
trols. People  V.  Hughitt,  5  Lans. 
(N.  Y.)   89. 

Owners  of  more  than  one  half 
of  taxable  property  as  shown  by 
assessor's  duplicate  of  preceding 
year.  Biddle  v.  Riverton,  5^  N. 
.r.  L.  289,  33  Atl.  279. 

Joint  owners  are  to  be  counted 
separately.  People  v.  Franklin,  5 
Lans.  (N.  Y.)  129. 

32.  Nonresident  owners  of 
land  are  taxpayers.  People,  v. 
Oliver,  1  Thomp.  &  C.  (N.  Y.) 
570. 


Fact  that  signer,  after  assess- 
ment and  before  ^signing,  trans- 
ferred his  property,  is  immaterial. 
People  V.  Franklin,  3  Thom.  &  C. 
(N.   Y.)    794. 

Freeholders,  who  are.  State  v. 
Kokomo,  108  Ind.  74,  8  N.  E.  718. 

One  having  no  realty  in  his  own 
name  in  the  municipality  and  who 
resides  on  land  owned  by  his 
wife  is  not  a  freeholder.  Ham- 
ilton V.  Detroit,  85  Minn.  83,  88 
N.  W.  419. 

Signature  by  another — presence 
at  signing  must  be  shown;  signa- 
ture merely  by  initials  Insuffi- 
cient. People  V.  Franklin,  3 
Thomp.  &  C.  (N.  Y.)  794. 
-  Signature  by  agent  insufficient. 
People  V.  Smith,  45  N.  Y.  772. 

Signature  by  corporation  or 
trustee,  how  authority  to  sign 
proved.  People  v.  Hulburt,  46  N. 
Y.  110. 

Consent  of  corporation — power 
to  consent  must  be  shown  in 
acknowledgment  of  instrument 
giving  such  consent.  People  v. 
Deyoe,  2  Thomp.  &  C.  (N.  Y.)  142. 

No  presumption  that  signature, 
made  by  request  of  a  third  per- 
son, was  made  in  the  presence  of 
the  party  making  the  request. 
People  V.  Peck,  4  Lans.  (N.  Y.) 
528,  62  Barb.  545,  42  How.  Pr.  425. 

33.  If  any  fact  required  to  be 
stated  In  the  petition.  Is  omitted, 
all  subsequent  proceedings  are 
void.  People  v.  Spencer,  55  N. 
Y.  1. 
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immaterial,  it  has  been  held,  that  some  of  the  signatures 
are  conditional.^*  As  to  whether  signatures  may  he 
withdrawn,  the'  better  rule  seems  to  be  that  they  may 
be  withdrawn  before  the  petition  is  acted  upon.*® 

If  a  judge  or  officer  is  required  to  pass  on  the  question 
of  the  number  of  signers,^^  oi»  the  sufficiency  of  the  peti- 
tion,*'''  it  cannot  be  shown  collaterally,  to  affect  the  valid- 
ity of  the  bonds,  that  the  petition  was  insufficient  or 
signed  by  too  few,  unless  want  of  jurisdiction  of  the 
judge  or- officer  is  shown.*® 

So  the  fact  that  the  petition  contains  a  condition  not 
authorized  by  the  statute  or  charter  is  no  defense  to  a 
suit  on  the  bonds.*®  And  in  a  suit  on  the  bonds,  the  ques- 
tion whether  the  signers  of  the  petition  were  freeholders 
cannot  be  urged.*"    However,  the  action  of  a  municipal 


Petition  or  consent  of  property 
owners  to  make  public  improve- 
ments Is  controlled  by  similar 
laws  and  many  rulings  thereon 
are  applicable  here.  See  |§  1856 
and  1857  ante,  vol.  4. 

34.  People  v.  Hutton,  18  Hun 
(N.  T.)  116;  Andes  v.  Ely,  158  U. 
S.  312,  15  Sup.  Ct.  594,  39  L.  Ed. 
996. 

Contra,  Craig  v.  Andes,  93  N. 
Y.  405. 

35.  Biddle  v.  Rlverton,  58  N.  J. 
L.  289,  33  Atl.  279;  People  v.  Saw- 
yer, 52  >I.  Y.  296;  People  v.  Hatch, 
1  Thomp.  &  C.  (N.  Y.)  113,  65 
Barb.  430;  People  v.\  Deyoe,  2 
Thomp.  &  C.  (N.  Y.)  142. 

Contra,  People  v.  Peck,  4  Lans. 
(N.  Y.)  528,  62  Barb.  545,  42  How. 
Pr.  425;  People  v.  Henshaw,  61 
Barb.  (N.  Y.)  409;  Re  Taxpayers 
of  Town  of  Greene,  38  How.  Pr. 
(N.  Y.)  515;  First  Nat.  Bank  of 
North  Bennington  v.  Dorset,  Fed. 
Cas.  No.  4,808,  16  Blatchf.  62. 

See  also  Springport  v.  Teutonia 


Savings  Bank,  84  N.  Y.  403,  and 
§§  1858  and  1861  ante,  vol.  4,  as 
to  withdrawal  of  consent  and 
remonstrance  relating  to  public 
improvement. 

36.  Cherry  Creek  v.  Becker, 
123  N.  Y.  161,  25  N.  E.  369,  aff'g 
50  Hun,  601,  2  N.  Y.  S.  514;  Cal- 
houn V.  D.  &  M.  R.  Co.,  28  Hun 
(N.  Y.)  379,  64  How.  Pr.  291;  Bis- 
sell  V.  Jefferson ville,  24  How.  (U. 
S.)  287,  16  L.  Ed.  664,  rev'g  Fed. 
Cas.  No.  1,449. 

37.  Munson  v.  Lyons,  Fed.  Cas. 
No.  9,935,  affd  in  99  U.  S.  684,  25 
L.  Ed.  451. 

38.  Craig  v.  Andes,  93  N.  Y. 
405. 

Burden  of  proving  judgment 
void  for  want  of  jurisdiction  is  on 
those  who  assert  such  want  of 
Jurisdiction.  Hoag  v.  Greenwich, 
133  N.  Y.  152,  30  N.  E.  842. 

39.  Munson  v.  Lyons,  Fed.  Cas. 
No.  9,935,  12  Blatchf.  539. 

40.  Foote  v.  Hancock,  Fed.  Cas. 
No.  4,911,  15  Blatchf.  343. 
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council  in  declaring  that  a  donation  should  be  made  to 
a  railroad,  does  not  estop  it,  where  the  company  seeks 
to  compel  it  to  issue  bonds,  to  deny  that  the  petition  was 
signed  by  a  majority  of  the  resident  freeholders.*^ 

If  the  petition  is  denied  by  the  municipality,  the  peti- 
tion becomes  fimctus  officio,  and  is  no  authority  for 
thereafter  granting  it.** 

§  2301.  Same — election  as  condition  precedent  to  au- 
thority to  issue  bonds. 
No  vote  of  the  people,  at  a  special  or  general  election, 
is  necessary,  to  authorize  a  bond  issue,  unless  required 
by  the  constitution,  a  statute  or  the  charter.  However, 
such  a  vote  is  often  declared  by  some  such  provision  to 
be  necessary,  and  in  such  a  case  obviously  bonds  cannot 
be  issued  without  complying  therewith.*^  This  proposi- 
tion is  fully  treated  in  a  preceding  chapter**  for  the 
reason  that  the  rules  applicable  to  elections  (1)  to  incur 
any  indebtedness,  (2)  to  incur  an  indebtedness  in  ex- 
cess of  the  debt  limit,  or  (3)  to  issue  bonds,  are  all 
governed  by  the  same  principles. 

§  2302.  Proceedings  in  court  to  determine  validity  of 
issue  before  sale. 
In  1897,  in  Georgia,  a  statute  was  passed  the  object 
of  which  was  to  "provide  a  method  by  which  it  could  be 
judicially  investigated  and  determined  whether  the  law, 
constitutional  and  statutory,  has  been  complied  with,  as 
to  elections  thereafter  held,  and  whether  in  law,  and  in 
fact  the  bonds  were  valid,  and  to  pass  proper  judgment 
on  that  subject,  after  full  consideration,  before  the  bonds 
were  floated  or  sold,  and  passed  into  the  hands  of  inno- 
cent purchasers.  *  *  *  The  act  contemplates  a  real  in- 
vestigation and  determination,  not  a  mere  pro  forma 
declaration. "  *^    A    substantial    compliance    with    such 

41.  Kokomo  t.  State,  57  Ind.  43.  Effect  of  recitals  as  to, 
152.  §   2339,  post. 

4'2.  Madison  v.  Smith,  83  Ind.  44.  Chap.  40,  ante,  this  volume. 
502.  45.     Llppltt  V.  Albany,  131  Ga. 

629,  63  S.  B.  33. 
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statute  is  sufficient,*^  and  when  a  gudgment  is  rendered 
deciding  in  favor  of  the  bonds,  such  judgment  is  con- 
clusive so  as  to  protect  the  bonds  in  the  hands  of  any 
one,  at  least  in  so  far  as  the  validity  of  any  proceedings 
relating  to  the  issuance  of  the  bonds  is  concerned.*'^ 

5.      SALE  OB  OTHEB  DISPOSITION  OF  BONDS. 

§  2303.     Disposition  of  bonds." 

A  municipality  authorized  to  issue  bonds  is  not  neces- 
sarily required  to  sell  them,  but  may  deliver  them  direct 


Law  constitutional.  Such  legis- 
lation has  been  held  to  be  consti- 
tutional and  not  a  taking  of  prop- 
erty without  due  process  of  law 
nor  invalid  because  trial  by  jury 
is  not  provided  for.  Lippitt  v. 
Albany,  131  Ga.  629,  63  S.  E.  33. 

Time  for  filing.  Roff  v.  Cal- 
houn, 110  Ga.  806,  36  S.  B.  214. 

Notice,  see  Oliver  v.  Elberton, 
124  Ga.  64,  52  S.  E.  15. 

Pleadings,,  sufficiency  of,  see 
Lippitt  V.  Albany,  131  Ga.  629,  63 
S.  E.  33. 

Place  of  hearing,  see  Farmer 
v.  Thomson,  133  Ga.  94,  65  S.  E. 
180. 

Burden  is  upon  intervenor  to 
prove  alleged  facts  not  appearing 
in  the  pleadings,  but  which  de- 
pend for  the  proof  of  their  exist- 
ence in  evidence  aliunde.  Spen- 
cer V.  Ciarkesville,  129  Ga.  627,  59 
S.  E.  274. 

Judgment  not  collusive  merely 
because  the  municipality  alone 
answered,  and  no  other  person  ap- 
peared, answered  or  defended. 
Farmer  v.  Thomson,  133  Ga.  94, 
65  S.  E.  180. 

IVIatters  considered.  The  fact 
that   the   municipality    has    con- 


tracted to  sell  the  bonds  for  much 
less  than  they  are  worth  cannot 
be  considered.  Bpping  v.  Colum- 
bus, 117  Ga.  263,  43  S.  E.  803. 

46.;  Rhodes  v.  Louisville,  121 
Ga.  551,  49  S.  E.  681  (rule  applied 
to  notice  of  the  proceedings). 

47.  Objection  to  regularity  of 
notice  of  the  calling  of  the  elec- 
tion cannot  be  thereafter  urged. 
Farmer  v.  Thomson,  133  Ga.  94, 
65  S.  E.  180. 

Insufficiency  of  the  ordinance 
calling  the  election,  as  well  as  the 
objection  that  the  issue  was  not 
submitted  to  the  voters  with 
proper  definiteness,  cannot  be 
urged  after  the  judgment.  Lippitt 
V.  Albany,  131  Ga.  629,  63  S.  E. 
33,  followed  in  Holton  v.  Camilla, 
134  Ga.  560,  68  Si  E.  472. 

The  judgment  precludes  the 
raising  the  question  thereafter  of 
insufficient  publication  of  the  no- 
tice of  election.  Rountree  v. 
Rentz,  119  Ga.  885,  47  S.  E.  328. 

The  question  of  the  right  to  is 
sue  the  bonds  and  compliance 
with  conditions  precedent  is  fore- 
closed by  the  judgment.  Woodall 
v.  Adel,  122  Ga.  301,  50  S.  E.  102. 
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to  the  creditor  or  donee  in  payment,  if  he  agrees 
thereto.*^  Power  granted  a  municipality  to  issue  bonds 
includes  power  to  sell  them,*®  and  power  to  sell  them  in- 


48.  "Wiley  v.  Board  of  Educa- 
tion, 11  Minn.  371;  Clifton  Forge 
V.  Brush  Electric  Co.,  92  Va.  289, 
23  S.  E.  288. 

But  see  Venice  v.  Breed,  65 
Barb.  597  (N.  Y.)  1  Thomp.  &  Co. 
130,  where  statute  otherwise  pro- 
vided. 

Power  to  issue  and  sell  railroad 
aid  bonds  includes  power  to  de- 
liver the  bonds  to  the  company  at 
par.    Griffin  v.  Inman,  57  Ga.  370. 

Delivery  of  bonds  to  creditor  as 
a  sale.  In  Cady  v.  Watertown,  18 
Wis.  322,  one  of  the  questions  was 
whether  bonds  of  the  city  de- 
livered by  the  commissioners 
named  in  the  act,  clothing  them 
"with  full  power  to  negotiate  the 
sale"  in  exchange  for  school-house 
sites  and  for  labor  and  .material 
for  the  erection  of  a  bridge,  was 
a  sale  of  such  bonds  within  the 
meaning  of  the  act.  The  court 
said:  "We  have  no  doubt  that 
the  disposition  made  of  the  bonds 
by  the  commissioners  was  a  sale 
of  them  within  the  meaning  and 
Intent  of  the  act,  and  was  a 
proper  execution  of    the    power." 

Exchange  as  sale.  An  exchange 
of  bonds  for  property  at  its  cash 
value  is  a  sale  of  them,  the  same 
as  if  they  had  been  sold  for  cash. 
O'Neill  V.  Yellowstone  Irr.  Dist., 
44  Mont.  493,  121  Pac.  283. 

49.  Thomas  v.  Grand  Junction, 
13  Colo.  App.  80,  56  Pac.  665. 

Mayor  authorized  to  sell  bonds 
at  a  lower  rate  of  interest  than 
that  fixed — ^his  act  not  an  exercise 
of  legislative  power  which  may  be 


attacked  by  taxpayers.  Frantz  v. 
Jacob,  88  Ky.  525,  11  S.  W.  654,  11 
Ky.  L.  Rep.  55. 

May  receive  payment,  it  was 
held,  in  Confederate  money. 
Lynchburg  v.  Slaughter,  75  Va.  57. 

Rescission  of  sale,  right  to  re- 
scind. Michigan  Stone  &  Supply 
Co.  V.  Harris,  81  Fed.  928,  27  C. 
C.  A.  6. 

Purchaser  desiring  to  rescind 
must  restore,  all  the  bonds  de- 
livered to  him.  Ironwood  v. 
Wickes,  87  N.  Y.  Si.  554,  93  App. 
Dlv.  164. 

Provision  in  contract  requiring 
buyer  to  give  notice  of  rejection 
of  bonds  for  illegality  within  cer- 
tain time  held  waived  by  city  by 
failure  to  furnish  copies  of  rec- 
ords as  per  agreement.  Great 
Falls  V.  Theis,  79  Fed.  943. 

Better  bid,  after  acceptance  of 
contract  for  sale  of  bonds,  does 
not  authorize  breach  of  such  con- 
tract. Diefenderfer  v.  State,  13 
Wyo.,387,  80  Pac.  667,  modified  14 
Wyo.  302,  83  Pac.  591. 

Conditional  sale.  Ft.  Edward  v. 
Fish,  86  Hun  (N.  Y.)  548,  33  N.  Y. 
S    784. 

Sale  to  members  of  city  council 
is  void.  Sherlock  v.  Winnetka,  59 
111.  389;  Sherlock  v.  Winnetka,  68 
111.  530,  and  see  §  1252  ante,  vol.  3. 

Refunding  bonds:  amount  which 
may  be  soldi  Statutory  authority 
to  issue  refunding  bonds  to  be  ex- 
changed for  the  old  bonds,  or  sold 
and  the  proceeds  applied  to  the 
payment  of  the  old  bonds,  does 
not   authorize   the   sale   of   more 
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eludes  power  to  employ  a  broker  to  effect  the  sale,^"  or 
even  one  not  a  brofcer.'^ 

Municipal  bonds  are  generally  sold  in  a  block  -to  some 
bond  house,  and  if  there  is  no  method  of  sale  prescribed 
by  the  law  the  sale  may  be  a  private  as  distinguished 
from  a  public  Qne,"^ 

The  method  of  sale  prescribed  by  the  statute  or  char- 
ter must  be  followed,'*  and  if  the  law  requires  the  bonds 
to  be  sold  to  the  highest  bidder,  after  advertisement,^* 


bonds  than  necessary  to  pay  off 
the  old  bonds  nor  the  realization 
of  a  premium  by  the  sale'  of  bonds 
to  the  full  amount  of  those  out- 
standing. Commissioners  of  Sink- 
lag  Fund  of  Louisville  v.  Zimmer- 
man, 101  Ky.  432,  41  S.  W.  428,  19 
Ky.  Law  Rep.  689. 

Right  of  buyer  to  refuse  to  ac- 
cept. A  buyer  may  refuse  to  ac- 
cept municipal  bonds  where  their 
market  value  is  destroyed  or  im- 
paired by  Questions  of  illegality 
arising  from  facts  shown  by,  or 
omissions  in,  the  city's  own  rec- 
ords. Great  Falls  v.  Theis,  79 
Fed.  943. 

50.  Brownell  v.  Greenwich,  114 
N.  y.  518,  22  N.  E.  24,  4  L.  R.  A. 
685. 

51.  Armstrong  v.  Ft.  Edwards, 
159  N.  Y.  315,  53  N.  E.  1116,  rev'g 
32  N.  Y.  S.  433,  84  Hun,  261. 

52.  Sale  at   private  sale,  after 
sale  pursuant  to  bids  has  been  en- 
joined,   will    not    be    disturbed, 

merely  because  consummated  In 
haste  where  price  not  so  low  as 
to  indicate  moral  turpitude.  Vad- 
akin  v.  Crllly,  28  Ohio  Cir.  Ct. 
Rep.  634,  aff'd  without  opinion  In 
73  Ohio  St.  380,  78  N.  B.  114t). 

53.  State  v.  Columbia,  12  S.  C. 
370,  386,  394. 


Resolution,  instead  of  ordi- 
nance, offering  bonds  for  sale.  Is 
proper.  Smalley  v.  Yates,  41  Kan. 
550,  21  Pac.  622. 

54.  Roberts  v.  Taft,  116  Fed. 
228. 

Compare  §§  1183-1245  ante,  vol. 
3,  where  competitive  bids,  on  let- 
ting contracts,  is  fully  treated. 

Need  not  accept  highest  bid. 
CoQuard  v.  School  Dist,  46  Mo. 
App.  6. 

Bidder  for  certain  issue  of 
bonds  cannot  be  required  to  take 
part  of  the  amount  in  other 
equally  valuable  bonds.  Coffin  v. 
Indianapolis,  59  Fed.  221. 

Conditional  bids.  Bid  "subject 
to  the  approval  of  the  legality  of 
the  Issue  by  our  counsel"  is  a 
conditional  one.  Trowbridge  v. 
New  York  City,  53  N.  Y.  S.  616, 
24  Misc.  Rep.  517. 

Recovery  of  deposit.  If  a  bidder 
whose  bid  is  conditioned  on  satis- 
factorily evidencing  the  legality 
of  the  bonds  to  the  bidder's  at- 
torney, makes  a  deposit,  he  can 
recover  it  back  where  his  attor- 
ney disapproves  of  the  legality  of 
such  bonds,  provided  the  disap- 
proval Is  not  fraudulent,  capric- 
ious or  In  bad  faith.  San  Antonio 
V.  E.  H.  Rollins  &.  Sons  (Tex.  Qlv. 
App,  1910),  127  S.  W.  1166, 
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a  sale  in  any  other  manner  is  void."' 

The  duty  imposed  on  the  mmiicipal  council  to  sell  the 
bonds  is  one  which  cannot  be  delegated  by  it."*® 

The  application  of  the  proceeds  of  a  sale  of  bonds,''''' 
is  no  concern  of  the  purchaser,**  and  a  misapplication 
cannot  be  set  up  as  a  defense  to  an  action  on  the  bonds." 
The  purposes  for  which  the  funds  derived  from  the  sale 
of  public  improvement  bonds,  can  be  used,  depends  on 
the  local  law.'"  Money  raised  by  the  sale  of  bonds  is- 
sued for  a  particular  purpose,  cannot  be  transferred  to 


65.  Cincinnati  v.  Guckenber- 
ger,  60  Ohio  St.  353,  54  N.  E.  376; 
Guckenberger  v.  Dexter,  17  Ohio 
Clr.  Ct.  Rep.  115,  9  O.  C.  D.  667 
(applies  to  refunding  bonds); 
Roberts  &  Co.  y.  Taft,  109  Fed. 
825,  48  C.  C.  A.  681. 

56.  State  v.  Hauser,  63  Ind. 
165. 

Delegation  of  power  to  sell  to 
treasurer.  The  power  to  sell  can- 
not be  delegated  to  the  treasurer, 
but  the  council  may  appoint  him 
as  their  agent.  State  v.  Hauser, 
63  Ind.  155. 

Delegation  to  mayor  of  power 
to  sell.  If  statute  confers  au- 
thority on  the  council  to  provide 
by  ordinance  for  the  sal©  of  cer- 
tain bonds,  the  authority  cannot 
be  delegated  by  resolution  to  the 
mayor;  nor  can  authority  be  dele- 
gated to  the  mayor  by  ordinance 
to  sell  at  times  different  from 
those  prescribed  by  statute. 
Elyria  Gas  &  Water  Co.  v.  Elyria, 
57  Ohio  St.  374,  49  N.  B.  335. 

If  the  entire  control  of  the 
finances  of  the  municipality  is 
vested  in  the  municipal  council, 
it  cannot  delegate  authority  to 
the  mayor  to  sell  its  bonds  at  his 


discretion  as  to  price.     Blair  v. 
Waco,  75  Fed.  800,  21  C.  C.  A.  517. 

57.  Statute  requiring  auditor 
to  certify  to  the  council  that  the 
money  required  for  a  contract  is 
in  the  city  treasury  does  not  ap- 
ply to  an  ordinance  appropriating 
the  proceeds  of  bonds  to  the  pur- 
pose for  which  the  bonds  were 
sold.  Akron  v.  Dobson,  81  Ohio 
St.  66,  90  N.  B.  123. 

Construction  of  statute.  State 
V.  Columbia,  12  S.  C.  370. 

If  sold  at  a  premium,  premium 
belongs  to  the  fund  to  be  used  for 
the  purpose  specified.  Pefiple  v. 
Dakln,  43  Hun  (N.  Y.)   382. 

Proceeds  held  properly  applied. 
Moses  V.  Key  West,  36  N.  Y.  S. 
979,  15  Misc.  Rep.  15. 

58.  Smith  v.  Belhaven,  150  N. 
C.  156,  63  S.  K  610; 

59.  Second  Ward  Sav.  Bank  v. 
Huron,  80  Fed.  660. 

60.  People  v.  Hummel,  215  111. 
43,  74  N.  E.  68. 

Proceeds  of  local  improvement 
bonds  may  be  applied  to  the  pay- 
ment of  the  part  of  the  cost  of  the 
Improvement  payable  by  tte  mu- 
nicipality. Bluefleld  V.  Johnson, 
68  W.  Va.  303,  69  S.  E.  848. 
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the  general  fund,  so  as  to  defeat  a  contract  with  the 
muncipality  payable  out  of  such  fund.®^ 

§  2304.     Sale  at  less  than  par. 

Statutes  sometimes  expressly  authorize  the  sale  of 
bonds  at  less  than  par ;  "^  and  in  the  absence  of  any  pro- 
vision to  the  contrary,  a  municipality  may  sell  its  bonds 
for  less  than  their  face  value.**    However,  some  statutes 


61.  MoArthur  v.  Cheboygan,  156 
Mloh.  152,  120  N.  W.  575. 

62.  Yarnold  v.  Lawrence,  15 
Kan.  126;  Meyer  v.  Muscatine,  1 
Wall.  (U.  S.)  384,  17  L.  Ed.  564. 

63.  Lynchburg  v.  Slaughter,  75 
Va.  57. 

Sale  at  less  than  par.  The 
weight  of  authority  is  to  the  effect 
that  the  sale  of  municipal  bonds 
below  par  is  not  illegal,  unless  the 
act  or  ordinance  authorizing  the 
issue  expressly  directs  that  they 
shall  not  be  sold  for  less  than  par. 
"That  the  bonds  of  a  municipal 
corporation  may  be  sold  by  it  for 
less  than  par  must  be  regarded  as 
the  general  understanding  of  law- 
makers of  the  states,  as  well  as 
the  officers  of  the  municipalities, 
because,  when  it  is  desired  to  pre- 
vent such  sale,  that  fact  is  incor- 
porated in  the  enabling  act  or  in 
the  ordinance  or  resolution  pro- 
viding for  the  issue  of  the  bonds." 
Simonton  on  Munc.  Bonds,  §  146; 
Kiernan  v.  Portland,  61  Ore.  398, 
122   Pac.   764. 

Power  granted  to  sell  the  bonds 
to  the  highest  bidder  necessarily 
implies  the  right  of  the  council 
to  accept  the  highest  bid,  even 
though  it  should  be  below  par. 
Kiernan  v.  Portland,  61  Ore.  398, 
122  Pac.  764. 

"It  Is  the    general    rule    that, 


when  a  municipality  is  given  au- 
thority to  issue  and  sell  its  bonds, 
it  must  observe  the  restrictions,  if 
any,  as  to  the  mode  by  which,  and 
the  terms  upon  which,  they  may 
be  sold.  But  when  the  power  is 
granted  without  restriction,  the 
authorities  of  the  municipality 
are  left  free  to  dispose  of  them  at 
such  prices  as  they  can  obtain. 
They  have  the  implied  power  to 
agree  upon  the  terms  of  sale. 
Lynchburg  v.  Slaughter,  75  Va. 
57.  No  restriction  is  imposed  by 
the  statute  upon  the  board  in  mak- 
ing exchange  of  bonds  for  prop- 
erty, other  than  that  imposed 
upon  them  in  making  a  sale  for 
cash."  O'Neill  v.  Yellowstone 
Irr.  Dist,  44  Mont  492,  121  Pac. 
2S3. 

However,  in  Daviess  County  v. 
Howard,  13  Bush.  (76  Ky.)  101, 
the  county  court  was  authorized 
to  subscribe  for  $250,000  of  the 
stock  of  a  railroad  company  "and 
issue  bond's  of  said  county  for  the 
amount  of  stock  subscribed  or  any 
part  thereof."  The  county  sub- 
scribed for  $250,000  of  the  stock 
and  issued  bonds  Jor  $317,350  to 
pay  for  it.  The  court  held  that 
the  true  intent  of  the  act  was  to 
authorize  the  county  to  issue 
bonds  equal  in  face  value  to  the 
amount  of  stock  subscribed,  and 
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or  charters  expressly  forbid  the  sale  of  municipal  bonds 
at  less  than  par.®^  In  such  a  case,  if  there  is  accrued  in- 
terest, it  must  be  counted  in,  and  the  bonds  cannot  be  sold ' 
for  their  face  value.®^  But  an  exchange  of  railroad  aid 
bonds  for  stock  at  par  is  a  sale  of  the  bonds  at  par.*'*' 
And  such  a  statute  does  not  prevent  paying  a  broker  a 
commission  for  his  services  in  selling  bonds  at  par,^''  al- 


that  the  issue  of  $67,350  of  bonds 
over  and  above  the  par  value  of 
the  stock  was  void. 

See  Atchison  v.  Butcher,  3  Kan. 
104,  in  which  it  appears  that  the 
city  was  authorized  to  subscribe 
?100,000  to  the  stoclc  of  a  pro- 
posed railroad,  and  to  issue  bonds 
to  that  amount  to  pay  for  the 
stock,  or  to  borrow  the  money 
upon  bonds  for  the  purpose  of  pay- 
ing its  subscription.  It  did  neither 
of  these  things,  but  issued  bonds 
for  $100,000,  and  bartered  them 
to  the  railroad  company  for  $70,- 
000  worth  of  stock  at  par.  The 
court  held  that  the  city  officers 
exceeded  their  authority,  and  that 
the  true  intent  of  the  charter  was 
that  the  railroad  company  was  to 
exchange  the  stock  at  par  for 
bonds  at  par.  There  was  no  au- 
thority given  to  sell  the  bonds  to 
the  highest  bidder,  and  no  au- 
thority in  fact  to  sell  them  for 
any  purpose. 

64.  Compare  Newark  v.  Elliott, 
5  Ohio  St.  113. 

65.  Ft.  Edward  v.  Fish,  156  N. 
Y.  383,  50  N.  B.  973,  aff'g  33  N.  Y. 
S.  784,  86  Hun,  548. 

See  Edward  C.  Jones  Co.  v. 
Board  of  Education,  51  N.  Y.  S. 
S50,  30  App.  Div.  429. 

66.  Horton  v.  Thompson,  71  N. 
Y.  513;  Germania  Say.  Bank  v. 
Parllngton,  50  S.  C.  337,  27  S.  E. 


846;  Atlantic  Trust  Co.  of  New 
York  V.  Darlington,  63  Fed.  76. 
But  see  Starin  v.  Genoa,  23  N.  Y: 
439. 

67.  Manitou  v.  First  Nat.  Bank, 
37  Colo.  344,  86  Pac.  75. 

Sale  of  bonds  at  less  than  par. 
"One  thousand  dollars  was  de- 
ducted by  agreement  for  counsel 
fees,  and  the  remainder  for  print- 
ing bills  and  the  like.  It  has  been 
held  in  numerous  cases  that  the 
deduction  of  such  expenses,  when 
reasonable  in  amount  and  done  in 
good  faith,  does  not  violate  the 
prohibition  contained  in  the  en- 
abling act  against  a  sale  at  less 
than  par.  It  would  seem  that 
there  could  be  no  fair  dispute 
over  a  deduction  for  expenses  in- 
cident to  printing  the  bonds  and 
placing  them  upon  the  market,  be- 
cause the  city  could  not  reason- 
ably expect  a  purchaser  of  its  obli- 
gations until  the  obligation  itself 
was  cast  into  such  form  and  pub- 
lished in  such  manner  as  the 
market  would  demand.  It  could 
not  fairly  be  said  to  have  bonds 
for  sale,  until  they  were  formu- 
lated so  as  to  conform  to  the  pro- 
visions of  the  enabling  act  and 
printed  in  accordance  with  the  de- 
mands of  the  market  A  like  rea- 
son would  include  reasonable  at- 
torney's fees.  It  is  well  known 
that    public    securities    are    not 
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tiough  the  purchaser  cannot  be  allowed  a  direct  commis- 
sion where  the  bonds  are  sold  at  par.'® 

Bonds  sold  for  less  thau  par  may,  because  thereof,  be 
usurious ;  ^'  but  if  the  discount  added  to  the  interest  does 
not  make  the  rate  usurious,  no  objection  can  be  raised 
on  the  ground  of  usury.''* 

6.    negotiabhitt  and  bight  op  tbansfeb. 

§  2305.     Negotiability  of  bonds. 

Certain  propositions  as  to  negotiability  of  municipal 
bonds  are  so  well  settled  that  a  mere  statement  thereof 
is  Sufficient,  namely:  (1)  such  bonds  in  their  ordinary 
form,  are  negotiable  instruments;^*  (2)  power  conferred 


readily  marketable  until  their 
legality  and  validity  have  been  ap- 
proved by  competent  and  repu- 
table attorneys.  It  is  needless  to 
say  that  if  charges  of  this  kind 
are  sought  to  be  made  the  cover 
for  an  actual  sale  at  less  than 
par,  or  if  they  are  grossly  un- 
reasonable and  attended  by 
marks  of  bad  faith,  the  court 
■would  not  hesitate  to  declare  such 
transaction  fraudulent  and  void." 
Miller  v.  Park  CTty  (Tenn.  1912), 
150  S.  W.  90. 

68.  Appeal  of  Whelen,  108  Pa. 
St.  162,  1  Atl.  88. 

69.  Usury.  In  Sherlock  v.  Win- 
netka,  68  HI.  B30,  the  board  of 
education  issued  bonds  bearing  10 
per  cent,  interest  and  sold  them, 
after  10  months  interest  had  ac- 
crued, at  a  discount,  which,  in  the 
view  of  the  court,  amovmted  to 
paying  a  usurious  rate  of  interest, 
because  the  rate  of  interest  was 
limited  by  the  charter  to  ten  per 
cent.  The  court  soundly  scolded 
the  directors  for  abusing  their 
power,  but  refused  to  declare  the 


bonds  void.  It  is  doubtful,  In  view 
of  the  authorities,  whether  a  mu- 
nicipal bond  issued  for  the  pur- 
pose of  a  sale,  no  matter  what 
interest  Is  paid,  can  be  attacked 
for  usury. 

70.  Austin  v.  Nalle,  85  Tex. 
520,  545,  22  S.  W.  668. 

■71.  Arkansas.  Hancock  v.  Chi- 
cot County,  32  Ark.  575. 

Connecticutt.  Society  for  Sav- 
ings V.  New  London,  29  Conn.  174. 

loioa.  Griffith  v.  Burden,  33  la. 
138. 

New  Jersey.  Montvale  y.  Peo- 
ple's Bank,  74  N.  J.  464,  67  Atl. 
67. 

North  Carolina.  Welth  t.  Wil- 
mington, 68  N.  C.  24. 

Texas.  Stratton  v.  Kinney 
County  (Tex.  av.  App.  1911),  137 
S.  W.  1170. 

Wisconsin.  Clark  v.  Janesville, 
10  Wis.  136,  167. 

United  States.  Independent 
School  Dist.  of  Ackley  v.  Hall,  113 
U.  S.  135,  5  Sup.  Ct.  371.  28  L.  Ed. 
954  (negotiability  not  affected  by 
provision  that  it  should  be  "pay- 
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upon  a  municipality  to  issue  bonds  is  construed  as  con- 
ferring power  to  issue  negotiable  bonds;"  and  (3) 
bonds  illegally  made  negotiable  are  not  void  but  are 
valid  as  non-negotiable  instruments/* 

Bonds  do  not  lose  their  negotiability-  because  they  are 
sealed  instruments,''*  and  registration  of  bonds  does  not 
affect  their  negotiability  in  some  jurisdictions.''^  So  the 
fact  that  the  act  authorizing  the  issuance  of  bonds  pro- 
vides for  the  levy  of  a  specified  tax  to  pay  the  interest 
and  create  a  sinking  fund  does  not  make  the  bonds  is- 
sued pursuant  thereto  non-negotiable.''®  And  the  ab- 
sence of  a  recital  in  bonds  that  the  conditions  to  their 
issue  have  been  complied  with  does  not  deprive  them  of 
their  character  of  negotiable  instruments  nor  of  the  or- 
dinary presumptions    which  attend  such   instruments.^'' 


able  at  the  pleasure  of  the  dis- 
trict at  any  time  before  due"); 
Marion  County  v.  Clark,  94  TJ.  S. 
278,  24  L.  Ed.  59;  Humboldt  Tp. 
V.  Long,  92  U.  S.  642,  23  L.  Ed. 
T52;  Moran  v.  Miami  County,  67 
U.  S.  722,  17  L.  Ed.  342;  Burleigh 
V    Rochester,  5  Fed.  667. 

Compare,  Maddox  v.  Graham,  2 
Mete.  (59  Ky.)  56. 

Bonds  payable  to  bearer  are  ne- 
gotiable. Bartholomew  County 
Coni'rs  V.  Bright,  18  Ind.  93;  Pet- 
tit  V.  Hope,  2  Fed.  623,  18  Blatchf. 
180;  Farr  v.  Lyons,  13  Fed.  377, 
21  Blatchf.  116. 

Leaving  blank  space  for  name 
of  payee  does  not  affect  negotia- 
bility of  coupons.  Manhattan  Sav. 
Inst.  T.  New  York  Nat.  Ech.  Bank, 
170  N.  Y.  58,  62  N.  E.  1079,  88  Am. 
St.  Rep.  640,  aff'g  65  N.  Y.  S.  757, 
53  App.  Div.  635. 

Bond  payable  "to  or " 

is  negotiable.  Gamble  v.  Rural  In- 
dependent School  Dlst,  132  Fed. 
514. 

In  New  Jersey,  municipal  bonds 


are  subject  to  the  negotiable  in- 
struments act.  Montvale  v.  Peo- 
ple's Bank,  74  N.  J.  464,  67  Atl. 
67,  and  see  §  2298  ante. 

72.  §   2281  ante. 

73.  Bonds  in  form  negotiable. 
Issued  by  a  municipality  having 
no  power  to  issue  bonds  nego- 
tiable in  form,  may  warrant  a  re- 
covery thereon  as  evidences  ot 
debt,  subject  to  any  equitable  de- 
fenses. Sioux  City  v.  Weare,  59 
la.  95,  12  N.  ■W.'786;  Pacific  Imp. 
Co.  V.  Clarksdale,  74  Fed.  528,  20 
C.  C.  A.  635. 

74.  Manhattan  Sav.  Inst.  v. 
New  York  Nat.  Exch.  Bank,  59  N. 
Y    S.  51,  42  App.  Div.  147. 

75.  Manhattan  Sav.  Inst.  v. 
New  York  Nat  Exch.  Bank,  59  N. 
Y.  S.  51,  42  App.  Div.  147;  D'Es- 
terre  v.  Brooklyn,  90  Fed.  586. 

Contra,  §§  2265,  2275,  ante. 

76.  Cleveland  County  v.  Citi- 
zens' Nat.  Bank,  157  N.  C.  191,  72 
S.  B.  996. 

77.  Quinlan  v.  Green  County, 
157  Fed.  33,  42,  84'  C.  C.  A.  537. 
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On  the  other  hand,  municipal  bonds,  like  other  instru- 
ments, must  contain  every  essential  requisite  of  negoti- 
ability, in  order  to  be  negotiable,''*  and  hence  a  bond  pay- 
able on  a  contingency  which  may  never  happen  is  not 
negotiable,'^*  nor  is  a  bond  payable  only  out  of  a  specified 
fund.^"  So  a  sl^atement  on  the  face  of  bonds  that  they 
shall  be  transferable  only  at  the  office  of  the  city  treas- 
urer precludes  their  being  negotiable  paper.*' 

§  2306.     What  law  governs. 

The  rights  of  holders  of  bonds  are  to  be  determined 
by  the  law  as  it  was  judicially  construed  when  they  were 
put  on  the  market,*^  i.  e.,  by  the  law  in  force  at  the  time 
of  the  issuance  of  the  bonds.*' 

§  2307.     Mode  of  transfer. 

Negotiable  bonds  are  trensferable  by  delivery  without 
indorsement,**  unless  it  is  otherwise  provided  by  stat- 
ute;*'* but  where  it  is  provided  that  bonds  "shall  be 


Contra,  see  Sullivan  v.  Urbana, 
3   Ohio  Dec.   554,   560. 

78.  Bond  payable  to  "assigns" 
imports  non-negotiability  and  "is 
one  of  the  distinguishing  features 
of  a  bond  intended  to  be  non- 
negotiable."  Cronin  v.  Patrick 
County,  89  Fed.  79,  81. 

Bond- of  a  township  containing 
a  statement  that  it  is  to  be  turned 
into  a  county  bond  when  a  cer- 
tain injunction  shall  be  dissolved, 
is  not  negotiable.  Merriwether  v. 
Saline  County,  Fed.  Cas.  No.  9,485, 
5  Dill.  265. 

79.  Blackman  v.  Liehman,  63 
Ala.  547,  35  Am.  Rep.  57. 

If  railway  aid  bonds  contain 
stipulations  that  they  shall  not  be 
payable  until  the  road  is  in  run- 
ning order,  they  are  not  nego- 
tiable. Blackman  v.  Lehman, 
Durr  &  Co.,  63  Ala.  547,  35  Am. 
Eep.  57. 


80.  Improvement  bonds  as  ne- 
gotiable, see  §  2269  ante. 

81.  ScoUans  v.  Rollins,  173 
Mass.  275,  53  N.  E.  863,  73  Am. 
St.  Rep.  284. 

82.  Green  County  v.  Conners, 
109  U.  S.  104,  3  Sup.  Ct.  69,  27 
L.   Ed.   872. 

83.  Austin  v.  Cahill,  99  Tex. 
172,  88  S.  W.  542. 

84.  Commonwealth  v.  Alle- 
gheny County  Com'rs,  37  Pa.  St. 
237;  Ottawa  v.  First  Nat.  Bank  of 
Portsmouth,  105  V.  S.  342,  26  L. 
Ed.  1127;  Evans  v.  Cleveland  & 
P.  R.  Co.,  Fed.  Cas.  No.  4,557,  5 
Phila.   (Pa.)    512. 

§   2298   ante. 

Executors,  power  to  transfer. 
Chapman  v.  Charleston,  30  S.  C. 
549,  9  S.  E.  591,  3  L.  R.  A.  311. 

85.  Blackman  v.  Lehman,  Durr 
&  Co.,  63  Ala.  547,  35  Am.  Rep. 
57. 
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transferable  only  on  the  books  of  the  city,"  interest  cou- 
pons are  not  transferable  except  in  the  same  manner  as 
the  bonds  themselves.** 

§  2308.     Stolen  or  lost  bonds. 

A  municipal  bond,  stolen  or  lost  before  it  is  issued,  is 
unenforceable  and  invalid  even  in  the  hands  of  a  bona 
fide  purchaser ;  ^"^  and  the  same  rule  applies,  it  seems, 
where  the  bond,  at  the  time  it  is  lost  or  stolen,  is  incom- 
plete in  an,  essential  part.**  On  the  same  theory,  if  bonds 
are  redeemed  by  the  municipality  and  other  bonds  issued 
in  their  stead,  and  later  the  bonds  redeemed  are  stolen 
from  the  treasury  of  the  municipality  and  come  into  the 
hands  of  a  bona  fide  purchaser,  he  cannot  recover.*^ 

On  the  other  hand,  if  the  bond  is  stolen  or  lost  before 
maturity,  and  after  it  is  issued  and  delivered,  the  pur- 
chaser for  value  before  maturity  and  without  notice  of 
the  loss  or  theft  can  hold  such  bonds  against  all  the 
world,^"  and  the  title  of  such  purchaser  is  superior  to 

86.  Oelrlch  v.  Pittsburg,  Fed.  where  the  bond  has  been  pre- 
Cas.  No.   10,442.  viously  embezzled,  the  bond  being 

87.  Germania  Sav.  Bank  v.  Sus-  assigned  in  blank,  although  the 
pension  Bridge,  73  Hun  (N.  Y.)  bond  Is  transferrable  only  at  the 
590,  26  N.  Y.  S.  98.  office  of  the  city  treasurer.     Scol- 

See  note  to  National  Bank  of  lans  v.  Rollins,  179  Mass.  l!46,  60 

Commerce     v..   Oklahoma     City  N.  E.  983,  88  Am.  St.  Rep.  386. 
(Okla.  1912),  122  Pac.  644,  In  39  go   ^here   municipal  bonds   en- 

L.  R.  A.  (N.  S.)  444  on  "Liability  trusted  to  a  bank  for  sale  on  the 

of    government    or    other    public  account   of  the   municipality,   are 

body    for    its    own    obligations,  goi^  or  pledged  on  the  bank's  own 

stolen  from  it."  account,  the  purchaser  or  pledgee 

88.  Rule  applies  to  stolen  bonds  jg  protected.  School  Dist.  No.  16 
of  railway  company.  Ledwich  v.  y.  gt^te  Bank  of  Nebraska,  8  Neb. 
McKim,  S3  N.  Y.  307.  igg. 

89.  Branch    y.    Commissioners         ft  is  no  defense  that  the  officer 

°I  ^'T''^^     '  '='i^'S«^  ^"h  the  duty  of  selling 

Am.  Rep.  596.  jjjg  i,ondg^  absconded  with  them, 

90.  Elizabeth  v.  Force,  29  N.  J.  and  fraudulently  put  them  in  cir- 
Eq.  587,  with  note.  culation  for  his  own  benefit.    Cop- 
Embezzlement.     A     bona     fide  per  v.  Jersey  City,  44  N.  J.  L.  634. 

purchaser  Is  protected,  it  seems, 
6  McQ.  35 
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that  of  the  owner  from  whom  stolen;'^  it  being  remem- 
bered that  a  purchaser  is  a  bona  fide  one  unless  he  has 
actually  acted  in  bad  faith,^^  and  that  it  is  not  sufficient 
that  a  prudent  man,  in  purchasing  such  stolen  bonds, 
would  be  put  upon  inquiry,  or  that  the  purchaser  was 
negligent  or  did  not  exercis^  a  proper  degree  of  cau- 
tion.** Bonds  or  coupons  stolen  after  their  maturity 
are  not  enforcible  by  a  bona  fide  purchaser.** 

Payment  by  the  municipality  of  stolen  bonds,  after 
notice  of  the  theft,  may  or  may  not  protect  the  munic- 
ipality." 
», 

7.      ESTOPPEL   AND   EATIFICATION. 

§  2309.     When  municipality  bound  by  ratification  or  es- 
toppeL 

If  bonds  are  void,  for  any  reason,  they  cannot  be  vali- 
dated by  ratification  or  estoppel,**  as,  for  example,  bonds 


91.  Boyd  V.  Kennedy,  38  N.  J. 
Ii.  146;  Force  v.  Elizabeth,  28  N. 
J.  Eq.  403;  Murray  v.  Lardner,  2 
Wall.  (U.  S.)  110,  17  L.  Ed.  857. 

If  a  municipal  bond  is  stolen 
from  its  owner,  and  the  name  'of 
the  payee  is  left  blank,  any  subse- 
quent bona  fide  holder  may  fill  in 
the  blank.  Manhattan  Say.  Inst. 
V.  New  York  Nat.  Exch.  Bank, 
170  N.  Y.  58,  64,  62  N.  B.  1079,  88 
Am.  St.  Rep.  640. 

92.  !  2317  post,  and  see  Murray 
V.  Lardner,  2  Wall.  (U.  S.)  110, 
121,  17  L.  Ed.  857,  where  this  rule 
is  commented  on  In  connection 
with  stolen  bonds. 

Good  faith  of  bank  obtaining 
bonds  with  name  of  payee  in 
blank,  with  burned  corners,  from 
one  as  trustee,  sustained  in  Man- 
hattan Sav.  Inst.  V.  New  York 
Nat.  Exch.  Bank,  170  N.  Y.  58,  66, 


62  N.  E.  1079,  88  Am.  St.  Rep.  640. 

Notices  of  theft  Omission  of 
purchaser  to  examine  notices  of 
theft 'left  at  bis  place  of  business 
does  not  deprive  him  of  character 
of  6o«o  flde  purchaser.  Seybel  v. 
National  Currency  Bank,  54  N.  Y. 
288,  303,  13  Am.  Rep.  583  (Rey- 
nolds, C,  dissenting). 

Advertisement  of  theft  of  bonds, 
printed  some  eighteen  years  be- 
fore, not  constructive  notice. 
Manhattan  Sav.  Inst.  v.  New 
York  Nat.  Exch.  Bank,  59  N.  Y.  S. 
51,  42  App.  Div.  147. 

93.  Dutchess  County  Mut.  Ins. 
Co.  V.  Hachfleld,  73  N.  Y.  226,  228. 

94.  Arents  v.  Commonwealth, 
18  Grat.  (Va.)  750. 

95.  §  23'44  post. 

96.  Clarke  v.  Northampton,  105 
Fed.  312. 
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void  because  of  want  of  power  to  issue  them,^''  and  hence 
such  bonds  cannot  be  ratified  by  payment  of  interest 
thereon,®^  nor  even  by  a  vote  of  the  peopleP    But  pay- 


97.  Illinois.  Ryan  v.  Lynch,  68 
111.  160. 

New  York.  Weismer  v.  Doug- 
las, 64  N.  Y.  91,  105,  21  Am.  Rep. 
586,  afE'g  4  Hun  (N.  T.)  201,  6 
Thomp.  &  Co.  (N.  Y.)  514. 

Texas.  Bradford  v.  Westbrook, 
89  Tex.  Civ.  App.  638,  88  S,  W. 
382. 

Wisconsin.  Uncas  Nat.  Bank  v. 
Superior,  115  Wis.  340,  91  N.  W. 
1004;  Rochester  v.  Alfred  Bank, 
13  Wis.  432,  80  Am.  Deo.  746; 
Clark  V.  Janesville,  13  Wis.  414. 

United  States.  Merrill  v.  Men- 
ticello,  138  U.  S.  673,  11  Sup.  Ct. 
441,  34  L.  Ed.  1069;  Katzenberger 
V.  Aberdeen,  121  XJ.  S.  172,  7  Sup. 
Ct.  947,  30  L.  Ed.  911,  affg  16  Fed. 
745;  Parkersburg  v.  Brown,  106 
U.  S.  487,  1  Sup.  Ct  442,  27  L.  Ed. 
238;  Sage  v.  Fargo  Tp.,  107  Fed. 
383,  46  C.  C.  A.  361;  Oxford  v. 
Union  Bank  of  Richmond,  96  Fed. 
293,  37  C.  C.  A.  493;  Scott  Ex'rs 
V.  Shreveport,  20  Fed.  714; 
Thomas  v.  Lansing,  14  Fed.  618, 
21  Blatchf.  119;  Lewis  v.  Shreve- 
port, Fed.  Cas.  No.  8,331,  aff'd  in 
108  TJ.  S.  282,  2  Sup.  Ct.  634,  27 
L.  Ed.  728;  Chisholm  v.  Mont- 
gomery, Fed.  Cas.  No.  2,686,  2 
Woods  584. 

But  in  one  case  it  has  been 
held  that  where  a  municipality 
furnishes  a  prospective  purchaser 
of  its  bonds  with  a  certificate  pur- 
porting to  show  that  the  debt 
limit  of  the  municipality  was  not 
exceeded,  it  was  estopped  to 
thereafter  set  up  defense  that  the 
tonds  were  invalid  because  in  ex- 


cess of  the  debt  limit.  Second 
Ward  Sav.  Bank  v.  Huron,  80  Fed. 
660. 

98.  Alaiama.  Eufaula  v.  Mo- 
Nab,  67  Ala.  588,  42  Am.  Rep.  118. 

Colorado.  Aurora  v.  Hayden 
(Colo.  App.  1912),  126  Pac.  1109, 
where  bonds  were  void  for  failure 
to  publish  ordinance  authorizing 
the  issue,  as  required  by  statute. 

Kansas.  Atchison  v.  Butcher,  3 
Kan.  104,  121. 

Michigan.  Bogart  v.  Lamotte, 
79  Mich.  294,  44  N.  W.  612. 

New  York.  Mentz  v.  Cook,  108 
N.  Y.  504,  15  N.  B.  541. 

North  Carolina.  Glenn  v.  Wray, 
126  N.   C.  730,  36  S.  E.  167. 

South  Carolina.  Feldman  v. 
Charleston,  23  S.  C.  57,  55  Am. 
Rep.  6. 

Tennessee.  Memphis  v.  Bethel 
(Tenn.),  17  S.  W.  191. 

United  States.  Parkersburg  v. 
Brown,  106  U.  S.  487,  1  Sup.  Ct. 
442,  27  L.  Ed.  238;  South  Ottawa 
V.  Perkins,  94  U.  S.  260,  24  L.  Ed. 
154;  Clarke  v.  Northampton,  120 
Fed.  661,  57  C.  C.  A.  123;  Oxford 
V.  Union  Bank  of  Richmond,  96 
Fed.  293,  37  C.  C.  A.  493;  Cowdrey 
v.  Caneadea,  16  Fed.  532,  21 
Blatchf.  351;  Leslie  v.  TJrbana, 
Fed.  Cas.,  No.  8,276,  8  Biss.  435. 

Not  estopped  to  deny  passage 
of  enabling  statute.  South  Ot- 
tawa V.  Perkins,  94  TJ.  S.  260,  267, 
24  L.  Ed.  154. 

99.  Lewis  v.  Shreveport,  108  U, 
S.  282,  2  Sup.  Ct.  634,  27  L.  Ed. 
728. 
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ment  of  interest  on  bonds  for  a  long  period  of  years  en- 
titles the  holders  of  the  bonds  to  a  more  liberal  con- 
struction of  the  statute  claimed  to  authorize  their  issu- 
ance, where  the  right  to  issue  bonds  under  such  statute 
is  doubtful.^ 

So,  if  bonds  are  issued  without  authority,"  as  for  ex- 
ample, in  excess  of  the  debt  limit,'  or  fraudulently  is- 
sued,* they  are  not  ratified  by  a  levy  of  taxes  to  pay 
principal  or  interest  or  both.  And  persons  at  whose  in- 
stance bonds  are  issued  cannot  attack  their  legality." 

On  the  other  hand,  mere  irregularities  in  the  issuance 
of  bonds,  where  the  municipality  has  power  to  issue  the 
bonds,  may  be  ratified  by  the  acts  of  municipal  ofl&cers 
so  that  the  municipality  will  be  estopped  to  set  up  such 
irregularities.*  For  instance,  payment  of  interest  for 
several  years  by  the  municipality  estops  it  to  set  up 
mere  irregularities  in  the  issuance  of  bonds.''    This  rule 


1.  Washington  County  v.  Wil- 
liams, 111  Fed.  801,  49  C.  C.  A. 
621. 

2.  Llppincott  V.  Pana,  92  111. 
24,  all'g  2  111.  App.  466;  McConnell 
V.  Hamm,  16  Kan.  228;  Faulken- 
steln  Tp.  V.  Fitch,  2  Kan.  App. 
193,  43  Pao.  276;  Cherry  Creek  v. 
Becker,  50  Hun  (N.  T.)  601,  2  N. 
Y.  S.  514,  alTd  in  123  N.  Y.  161, 
25  N.  E.  369.  But  see  Eminence 
V.  Grasser's  Ex'r,  81  Ky.  52,  4  Ky. 
L.  Rep.  689. 

3.  McPherson  y.  Foster,  43  la. 
48,  22  Am.  Rep.  215. 

4.  First  Nat.  Bank  v.  District 
Tp.  of  Doon,  86  la.  330,  53  N.  W. 
301,  41  Am.  St.  Rep.  489;  Sullivan 
V.  TTrhana,  3  Ohio  Dec.  554. 

5.  State  ex  rel.  v..  Mastin,  103 
Mo.  508,  15  S.  W.  529. 

6.  Kansas.  State  v.  Scott 
County,  58  Kan.  491,  497,  49  Pac. 
66S. 

Michigan.  Bogart  v.  Lamotte, 
79  Mioh.  294,  44  N.  W.  612. 


Mitsissippi.  Lexington  y.  Union 
Nat.  Bank,  75  Miss.  1,  22  So.  291. 

Ohio.  Shoemaker  t.  Goshen 
Tp.,  14  Ohio  St.  569. 

Tennessee.  State  t.  Anderson 
County,  8  Baxt  (67  Tenn.)  249. 

United  States.  Campbell  t. 
Kenosha,  5  Wall.  (U.  S.)  194,  18 
L.  Ed.  610. 

See  also  Society  for  Savings  v. 
New  London,  29  Conn.  174,  193. 

Time  of  payment.  A  munici- 
pality cannot  object  that  its  bonds 
were  not  made  payable  at  the 
times  directed  by  the  statute. 
Munson  v.  Lyons,  Fed.  Cas.  No. 
9,935,  aff'd  in  99  U.  S.  684,  2E  L. 
Ed.  451. 

Want  of  authority  to  Incur  the 
debt  cannot  be  set  up,  where 
bonds  issued  for  borrowed  mosey 
direct  to  the  creditor.  State  y. 
Columbia,  12  S.  C.  370. 

7.  niinois.  Kelthsburg  v.  Frick, 
34  IlL  405. 
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has  been  often  applied  to  railroad  aid  bonds.®  So  the 
levy  of  taxes  to  pay  bonds  or  the  interest  thereon  some- 
times is  held  a  ratification  of  ^uch  bonds.* 

Where  funding  bonds  are  voted,  the  municipality  is 
estopped,  as  against  holders  of  the  new  bonds,  to  assert 
the  invalidity  of  the  old  bonds.^"  So  where,  pending  an 
action  to  recover  the  amount  of  past  due  coupons,  new 
bonds  are  issued  in  lieu  of  the  old  ones,  the  municipality 
is  estopped  to  contest  the  validity  of  the  old  bonds  and 
the  coupons  sued  on." 

Local  improvement  bonds  issued  before  the  assess- 
ment was  made  cannot  be  attacked  by  abutting  owners 
where  they  allowed  the  work  to  proceed  without  objec- 
Fion.!* 


Mississippi.  Lexington  v.  Union 
Nat.  Bank,  75  Miss.  1,  22  So.  291. 

Nebraska.  Colburn  v.  McDon- 
ald, 72  Neb.  431,   100  N.  W.   961. 

New  York.  Alvord  v.  Syracuse 
Sav.  Bank,  98  N.  Y.  599,  aff'g  34 
Hun  (N.  Y.)  143. 

United  States.  Board  of  Educa- 
tion V.  De  Kay,  148  TJ.  S.  591,  13 
Sup.  Ct.  706,  37  L.  Ed.  573;  Whit- 
ing V.  Potter,  2  Fed.  517,  18 
Blatchf.  165. 

See  also  Moulton  v.  Evansville, 
25  Fed.  382. 

Payment  of  Interest  for  several 
years  Is  sufficient  at  least  to  re- 
quire all  questions  of  doubt  in  re- 
gard to  the  validity  of  the  bonds 
to  be  resolved  in  favor  of  the 
bonds.  Portsmouth  Sav.  Bank  v. 
Springfield,  4  Fed.  276. 

8.  Brown  v.  Milliken,  42  Kan. 
769,  23  Pac.  167;  Calhoun  v.  Delhi 
&  M.  R.  Co.,  28  Hun  (N.  Y.)  379, 
64  How.  Prac.  291;  Goshen  Tp.  v. 
Springfield,  Mt.  V.  &  P.  R.  Co.,  12 
Ohio  St. '624,  80  Am.  Dec.  386; 
Livingston  County  v.  First  Nat. 
Bank,  128  U.  S.  102,  9  Sup.  Ct.  18. 
32  L.  Ed.  359;   Anderson  County 


Com'rs  V.  Beal,  113  U.  S.  227,  5 
Slip.  Ct.  433,  28  L.  Ed.  966:  Aroma 
V.  Auditor  of  State,  15  Fed.  843; 
Third  Nat.  Bank  of  Syracuse  v. 
Seneca  Falls,  15  Fed.  783;  First 
Nat.  Bank  of  Oswego  v.  Walcott, 
7  Fed.  892,  19  Bla.tchf.  370;  Luling 
V.  Racine,  Fed.  Cas.  No.  8,603,  /I 
Hiss.  314. 

Payment  of  Interest  on  railroad 
aid  bonds  delivered  to  the  rail- 
road company,  for  a  number  of 
years,  estops  the  municipality  to 
repudiate  the  bonds  because  of 
any  mere  irregularity  In  the  pro- 
ceedings prior  to  their  issuance. 
Wetzell  V.  Paducah,  117  Fed.  647. 

9.  Knapp  v.  Grant,  27  Wis. 
147;  Mills  v.  Gleason,  11  Wis.  470, 
78  Am.  Dec.  721. 

10.  Graves  v.  Saline  County, 
161  U.  S.  359,  16  Sup.  Ct.  526,  40 
L.  Ed.  732 ;  Union  Bank  v.  Oxford, 
90  Fed.  7,  12. 

11.  Coolidge  V.  General  Hos- 
pital Soc.  of  Connecticut,  9  Kan. 
App.  891   (mem.),  58  Pac.  562. 

12.  Boehme  v.  Monroe,  106 
MloU,  401,  64  N,  W.  204, 
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§  2310.     Curative  statutes. 

Unless  vested  rights  have  intervened/*  invalid  munic- 
ipal bonds  may  be  cured  by  subsequent  legislation/* 
subject  to  certain  well  defined  exceptions.  Not  only 
may  defects  or  irregularities  in  the  preliminary  pro- 
ceedings or  issuance  of  municipal  bonds  be  cured/^  but 
bonds  issued  without  authority  of  law  may  be  validated 
by  a  subsequent  statute,  prx)vided  the  legislature  could 
have  authorized  the  issuance  of  such  bonds  in  the  first 
place.^®    As  to  this  matter,  the  federal  courts  refuse  to 


13.  Schneck  v.  Jeffersonville, 
152  Ind.  204,  52  N.  K  212. 

14.  Act  providing  for  registra- 
tion of  bonds  held  not  a  curative 
act.  January  v.  Johnson  County, 
Fed.  Cas.  No.  7,218,  3  Dill.  392. 

Compelling  municipality  to  issue 
bonds.  The  legislature,  while  it 
may  validate  an  election  to  issue 
bonds,  cannot  compel  the  munici- 
pality to  issue  bonds,  against  its 
■will  (Gaddis  v.  Richland  County, 
92  111.  119;  Williams  v.  Roberts, 
88  111.  11),  and  mandamus  does 
not  lie,  in  such  a  case,  to  compel 
the  issuance  (Cairo  &  St.  L.  R. 
Co.  V.  Sparta,  77  111.  505). 

Curative  powers  of  the  legisla- 
ture, §  707  et  seq.,  ante,  vol.  2; 
§  1894  ante,  vol.  4. 

15.  California.  Clark  v.  Los 
Angeles,  160  Cal.  30,  317,  116  Pac. 
722. 

loiva.  Williamson  v.  Keokuk, 
44  la.  88;  McMillen  v.  Boyles,  6 
Iowa,   304. 

New  York.  Rogers  v.  Stephens, 
86  N.  Y.  623,  afe^g  21  Hun  (N.  Y.) 
44;  Williams  v.  Duanesburgh,  66 
N.  Y.  129;  Duanesburgh  v.  Jen- 
kins, 57  N.  Y.  177;  People  v. 
Clark,  53  Barb.  (N.  Y.)  171. 

South  Carolina.    Bouknlght    v. 


Davis,  33  S.  C.  410,  12  S.  E.  96; 
Duke  V.  Williamsburg  County,  21 
S.  C.  414. 

Virginia.  Bell  v.  Farmville  & 
P.  R.  Co.,  91  Va.  99,  20  S.  E.  942. 

United  States.  Otoe  County  v. 
Baldwin,  111  U.  S.  1,  4  Sup.  Ct.  265_ 
28  Li.  Ed.  331;  Rogers  v.  Keokuk] 
154  U.  S.  546,  14  Sup.  Ct.  1162,  18 
L.  Ed.  74;  Deyo  v.  Otoe  County,  37 
Fed.  246;  Thompson  v.  Perrine, 
103  U.  S.  806,  26  L.  Ed.  612;  Beloit 
V.  Morgan,  7  Wall.  (U.  S.)  619,  19 
L.  Ed.  205;  Lehman  v.  San  Diego, 

73  Fed.  105;  Gray  v.  York,  Fed. 
Cas.  No.  5,731,  15  Blatchf.  335. 

But  see  Hardenbergh  v.  Van 
Keuren,  16  Hun  (N.  Y.)  17,  rev'g 
4  Abb.  N.  C.  (N.  Y.)  43. 

§  708  ante,  vol.  2. 

Construction  of  statute.  Cooper 
V.  Thompson,  Fed.  Cas.  No.  3,202, 
13  Blatchf.  434. 

16.  California.  Redlands  v. 
Brook,  151  Cal.  474,  91  Pac.  150. 

Connecticut.  Bridgeport  v. 
Housatonuo  R.  Co.,  15  Conn.  475. 

Georgia.  Black  v.  Cohen  ,52  Oa. 
621. 

Indiana.  Schneck  v.  Jefferson- 
ville, 152  Ind.  204,  52  N.  E.  212. 

Maine.     Shurtleff  v.  Wiscasget, 

74  Me.  130. 
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follow  state  decisions  to  the  contrary.^'^  Sucli  statutes 
cure  defects  in  bonds  although  a  suit  in  reference  thereto 
is  pending,  where  the  statute  is  enacted  before  judgment 
is  rendered  therein.^® 

Exception  to  rule.  Bonds  invalid  because  of  constitu- 
tional provisions  cannot  be  validated  by  the  legisla- 
ture,^® and  hence  if  bonds  are  in  excess  of  the  debt  limit 
fixed  by  the  constitution,^"  or  have  not  been  authorized 
by  a  two-thirds  vote  of  the  people  as  required  by  the 
constitution.^^  they  cannot  be  validated  by  curative  legis- 
lation. 


North  CaroUna.  Wharton  v. 
Greensboro,  149  N.  C.  63,  62  S.  E. 
740;  Alexander  v.  McDowell  Coun- 
ty Com'rs,  70  N.  C.  208. 

South  Carolina.  State  v.  White- 
sides,  30  S.  C.  579,  9  S.  E.  661,  3 
L    R.  A.  777. 

Tennessee.  Red  River  Furnace 
Co.  V.  Tennessee  Cent.  R.  Co.,  113 
Tenn.  697,  87  S.  W.  1016. 

United  States.  Jdhesbore  .v 
Cairo  &  St.  L.  R.  Co.,  110  TJ.  S. 
192,  4  Sup.  Ct.  67,  28  L.  Ed.  116; 
Quincy  v.  Cooke,  107  TJ.  S.  549,  2 
Sup.  Ct.  614,  27  L.  Ed.  549;  Ports- 
mouth Sav.  Bank  v.  Yellow  Head, 
Fed.  Cas.  No.  11,296,  3  Biss.  474. 

Act  of  Congress  may  validate 
bonds  of  municipalities  in  terri- 
tories, trtter  V.  Franklin,  172  U. 
S.  416,  19  Sup.  Ct.  183,  43  L.  Ed. 
498. 

Construction  of  statutes.  State 
V.  Hauser,  63  Ind.  155;  Smith  v. 
Rockford,  29  Ohio  Cir.  Ct.  Rep. 
478;  Coleman  v.  Broad  River  Tp., 
50  S.  C.  321,  27  S.  E.  774. 

Statute  retrospective  only.  Con- 
cord V.  Robinson,  121  U.  S.  165,  7 
Sup.  Ct  937,  30  L.  Ed.  885. 

In    California,    a    1911    statute 


legalizes  bond  issues  authorized 
by  a  vote  of  two-thirds,  but  not 
where  less  than  two-thirds.  Long 
Beach  v.  Boynton,  17  Cal.  App. 
290,  119  Pac.  677. 

17.  Dows  V.  Elmwood,  34  Fed. 
114,  following  Bolles  v.  Brimfieia, 

120  U.  S.  759,  7  Sup.  Ct.  736,  30  L. 
Ed.  786,  and  aff'd  without  opinion 
in  136  ,U.  S.  651,  10  Sup.  Ct  1074, 
34  L,.  Ed.  555. 

18.  Middleton  v.  St.  Augustine, 
42  Fla.  287,  29  So.  421,  89  Am.  St 
Rep.  227. 

19.  Horton  v.  Thompson,  71  N. 
T.  513,  rev'g  7  Hun  (N.  Y.)  452; 
Coleman  v.  Broad  River  Tp.,  50  S. 
C.  321,  27  S.  E.  774;  Cudd  v.  Cal- 
vert, 54  S.  C.  457,  32  S.  E.  503; 
Knapp  V.  Grant,  27  Wis.  147. 

§§  707,  708  ante,  vol.  2. 

20.  Mitchell  County  v.  City 
Nat.  Bank,  15  Tex.  Civ.  App.  172, 
39  S.  W.  628,  rev'd  on  other 
grounds  in  91  Tex.  361,  43  S.  W. 
880. 

21.  Sykes  V.  Columbus,  55  Miss. 
115;    Katzenberger    v.    Aberdeen, 

121  U.  S.  172,  7  Sup.  Ct  947,  30  L. 
Ed.  911. 
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§  2311.  Estoppel  as  to  conditions  precedent  by  mere  is- 
suance of  bonds. 
Some  of  the  earlier  decisions  held  that  if  a  munici- 
pality had  power  to  issue  bonds  under  any  circumstances, 
a  bona  fide  holder  has  the  right  to  presume  that  the 
bonds  were  issued  under  th^  circumstances  which  gave 
the  requisite  authority,  and  that  they  are  no  more  lia- 
ble to  be  impeached  in  the  hands  of  such  a  holder  than 
any  other  commercial  paper.^*  The  rule  at  present, 
however,  is  that  the  mere  fact  that  bonds  are  issued, 
without  any  recital  of  the  circumstances  bringing  them 
within  the  power  granted,  is  not  of  itself  conclusive 
proof  in  favor  of  a  hona  fide  holder,  that  the  circum- 
stances existed  which  authorized  them  to  be  issued.*^ 

§  2312.    Estoppel  by  record. 

Eecitals  in  municipal  records  as  to  matters  relating 
to  the  validity  of  bonds  may  be  relied  upon  by  bona 
fide  purchasers,  and  a  municipality  may  be  estopped  by 
its  own  records  to  deny  the  validity  of  its  bonds ;  ^*  and 

22.  Lexington  v.  Butler,  14  may  be  prima  facie  sufficient. 
Wall.  (U.  S.)  282,  296,  20  L.  E3d.  Quinlan  v.  Green  County,  205  U. 
809;  Barrett  v.  County  Court,  44  S.  410,  27  Sup.  Ct.  505,  51  L.  Ed. 
Mo.  197;  Mutual  Ben.  Life  Ins.  Co.  860,  aff'g  157  Fed.  33,  84  C.  C.  A. 
v.  Elizabeth,  42  N.  J.  L.  235  (cited  537,  and  following  Coloma  v. 
with  approval  In  Cotton  v.  New  Eaves,  &2  U.  S.  484,  23  L.  Ed.  579. 
Providence,  47  N.  J.  L.  401,  2  Atl.  24.  Society  for  Savings  v.  New 
253).  London,    29    Conn.    174;    Lane    v. 

23.  Buchanan  v.  Litchfield,  Schomp,  20  N.  J.  Eq.  82;  Bell  v. 
102  XJ.  S.  278,  292,  26  L.  Ed.  138,  Waynesboro,  195  Pa.  St.  299,  45 
followed  in  Citizens'  Saving  Ass'n  Atl.  930;  Harter  Tp.  v.  Kernochan, 
v.  Perry  County,  156  TJ.  S.  692,  103  U.  S.  562,  26  L.  Ed.  411;  Chil- 
701,  15  Sup.  Ct  547,  39  L.  Ed.  585.  ton  v.  Gratton,  82  Fed.  873,  aff'd 

Estoppel   as  to   power  to  Issue,  in  97   Fed.   145,   38   C.   C.  A.   84; 

where  no  recitals.    The  mere  exe-  Clarksdale  v.  Pacific  Imp.  Co.,  81 

cution    of    a    bond    by    officers  Fed.  329,  26  C.  C.  A.  434;  Valley 

charged  with   the   duty  of  ascer-  County  V.   McLean,   79   Fed.   728, 

taining  whether  a  condition  pre-  25  C.  C.  A.  174,  aff'g  74  Fed.  389; 

cedent  has  been  performed  is  not  JIathis  v.  Runnels  County,  66  Fed. 

conclusive   proof   of   its    perform-  494,   13   C.   C.   A.   600    (parol   evi- 

ance,  in  the  absence  of  any  re-  dence  to  contradict  record) ;   Na- 

Citajs    in   the   bond,    althoufh   it  tlpnal    Pank    ot     Commerce     v, 
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such  records  also,  on  the  other  hand,  are  constructive  no- 
tice to  a  prospective  purchaser  of  such  bonds.*"  So  cer- 
tificates of  officers,  where  they  are  authorized  to  make 
such  certificates,**  as  to  the  existence  or  performance  of 
conditions  precedent,* '^  are  conclusive  upon  the  munici- 
pality and  estop  it  to  show  the  contrary.  Likewise,  af- 
fidavits of  officers  required  by  statute  to  show*  the  per- 
formance of  conditions  precedent  are  conclusive  in  fa- 
vor of  bona  fide  purchasers.**    So  a  decision  of  the  su- 


Grenada,  41  Fed.  87,  rev'd  on  other 
grounds  in  44  Fed.  262. 

See  also  S^ringport  v.  Teutonla 
Sav.  Bank,  75  N.  T.  397. 

25.  Green  County  y.  Shortell, 
116  Ky.  108,  75  S.  W.  251,  25  Ky. 
Law  Rep.  357. 

§  2320  post. 

26.  Certificates  constitute  no 
estoppel  against  city  unless  they 
are  within  the  scope  of  the  official 
duty  of  the  officer  making  them. 
National  Life  Ins.  Co.  v.  Mead,  13 
S.  D.  37,  342,  82  N.  W.  78,  83  N.  W. 
335,  48  L.  R.  A.  785. 

27.  Kansas.  State  t.  Wichita 
County,  59  Kan.  512,  53  Pac.  526. 

New  York.  Bank  of  Rome  v. 
Rome,  27  Barb.  (N.  Y.)  65,  aft'd 
in  19  N.  Y.  20,  75  Am.  Dec.  272. 

North  Carolina.  Claybrook  v. 
Rockinghaip  County  Com'rs,  117 
N.  C.  456,  23  S.  E.  360. 

North  Dakota.  Flagg  v.  School 
Dist.  No.  70,  4  N.  D.  30,  58  N.  W. 
499,  25  L.  R.  A.  363. 

United  States.  Lewis  v.  Bar- 
bour County,  105  TJ.  S.  739,  26  L. 
Ed.  993;  Menasha  v.  Hazard,  102 
U.  S.  81,  26  L.  Ed.  83;  Walrren 
County  V.  Marcy,  97  U.  S.  96,  24  L. 
Ed.  977;  Independent  School  Dist. 
V.  Rew,  111  Fed.  1,  49  C.  C.  A.  198, 
55  L.  R.  A.  364;  Hughes  County  v: 


Livingston,  104  Fed.  306,  43  C.  C. 
A.  541;  Haskell  County  v.  Na- 
tional Life  Ins.  Co.,  90  Fed.  228, 
32  C.  C.  A.  591;  E.  H.  Rollins  & 
Sons  V.  Gunnison  County,  80  Fed. 
692,  26  C.  C.  A.  91,  rev'd  on  other 
grounds  in  173  TJ.  S.  255,  19  Sup. 
Ct.  390,  43  L.  Ed.  689;  Valley 
County  V.  McLean,  79  Fed.  728, 
25  C.  C.  A.  174,  aff'g  74  Fed.  389; 
National  Life  Ins.  Co.  v.  Huron,  62 
Fed.  778,  10  C.  C.  A.  637. 

Registration.  Certificate  of  reg- 
istration is  Efficient  evidence  to 
a  purchaser  of  the  existence  of 
those  facts  upon  which  alone  such 
bonds  can  be  registered.  Cairo  v. 
Zane,  149  TJ.  S.  122,  13  Sup.  Ct. 
803,  37  L.  Ed.  673,  and  see  $  2275 
ante. 

28.  Bernards  Tp.  v.  Morrison, 
133  U.  S.  523,  10  Sup.  Ct.  333,  33 
L.  Ed.  766;  McCall  v.  Hancock,  10 
Fed.  8,  20  Blatchf.  344;  Irwin  v. 
Ontario,  3  Fed.  49,  18  Blatchf. 
259;  Phelps  v.  Lewiston,  Fed.  Cas. 
No.  11,076,  15  Blatohf.  131. 

In  New  York,  however,  the  con- 
trary is  held  as  to  affidavits  as  to 
consent  of  necessary  number  of 
taxpayers  to  Issuance  of  railway 
aid  bonds.  Cagwln  v.  Hancock, 
84  N.  Y.  532,  reVg  22  Hun  (N.  Y.) 
201;   Springport  v.  Teutonla  Sav, 
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preme  court  of  the  state,  before  bonds  are  issued,  as  to 
the  right  to  issue  such  bonds,  may  be  relied  on  by  subse- 
quent purchasers.^®  Likewise,  decisions  of  municipal 
officers,  authorized  to  decide  certain  facts  in  regard  to 
the  issuance  of  municipal  bonds,  although  not  appearing 
as  recitals  in  the  bonds,  are.  conclusive  in  favor  of  a 
bona  fide  purchaser.*** 

8.      BONA  FIDE  PUECHASEES. 

§  2313.     Definition  and  effect  of  status. 

A  bona  fide  holder  of  a  bond  is  a  second  or  other  sub- 
sequent holder  of  it,  who  takes  it  (1)  for  value  (2)  in 
good  faith  (3)  before  maturity,  and  (4)  without  notice 
of  defects.*^  So  far  as  being  a  bona  fide  purchaser  is 
concerned,  it  is  immaterial  that  bonds  were  taken  in  pay- 
ment of  a  pre-existing  debt,**  or  in  payment  for  legal 


Bank,  75  N.  Y.  397;  People  v. 
Mead,  36  N.  Y.  224;  People  v. 
Mead,  24  N.  Y.  114. 

29.  Stallcup  V.  Tacoma,  13 
Wash.  141,  42  Pac.  541,  52  Am.  St. 
Rep.  25. 

30.  Deming  v.  Houlton,  64  Me. 
254,  18  Am.  Rep.  253;  Vicksburg 
V.  Lombard,  ^1  Miss.  Ill;  Spring- 
port  V.  Teutonia  Sav.  Bank,  75  N. 
Y.  397;  People  v.  Morgan,  65 
Barb.  (N.  Y.)  473;  Talare  Irr. 
Dist.  V.  Shepard,  185  U.  S.  1,  22 
Sup.  Ct.  531,  46  L.  Ed.  773,  aff'g 
94  Fed.  1;  Provident  Life  &  Trust 
Co.  V.  Mercer  County,  170  U.  S. 
593,  18  Sup.  Ct.  788,  42  L.  Ed. 
1156,  rev'g  72  Fed.  623,  19  C.  C.  A. 
44;  CMlton  v.  Gratton,  82  Fed. 
873.  See  New  Providence  Tp.  v. 
Halsey,  117  U.  S.  336,  6  Sup.  Ct 
764,  29  L.  Ed.  904;  Bourbon  Coun- 
ty Com'rs  V.  Block,  99  TJ.  S.  686, 
26  L.  Ed.  491. 

31.  Simonton,  Mun.  Bonds,  i 
116. 


A  purchaser  after  maturity  is 
not  a  iona  ficCe  purchaser.  Belo 
V.  Forsythe  County  Com'rs,  76  N. 
C.  489. 

A  purchaser  after  maturity  is 
not  protected  as  a  bona  fide 
purchaser  unless  he  acquired  title 
through  a  prior  holder  who  took 
the  bonds  before  maturity  for 
value  and  without  notice  of  their 
validity.  Edwards  v.  Bates  Coun- 
ty, 117  Fed.  526. 

Bona  fide  purchaser,  as  defined 
by  statute,  see  Montvale  v.  Peo- 
ple's Bank,  74  N.  J.  464,  67  Atl.  67. 

82.  Mobile  Sav.'Bank  v.  Oktib- 
beha Connty  Sup'rs,  24  Fed.  110; 
Foote  V.  Hancock,  Fed.  Cas.  No,. 
4,911,  15  Blatchf.  343. 

Consideration.  Discharge  or  ex- 
tension of  a  preexisting  debt  is  a 
valuable  consideration.  Thomp- 
son V.  Mecosta,  127  Mich.  522,  528, 
86  N.  W.  1044. 
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services  rendered  and  to  be  rendered.*^  So  one  who  re- 
ceives municipal  bonds  as  collateral  security  for  an  ante- 
cedent debt  is  a  bona  fide  purchaser.^* 

The  importance  of  determining  whether  a  purchaser 
is  a  bona  fide  purchaser  lies  in  the  fact  that  if  he  is, 
then  the  municipality  cannot  ordinarily,  if  the  bond  con- 
tains the  usual  recitals,  set  up  any  defenses  against  him 
if  it  had  authority  to  issue  the  bonds.''^  If  the  jiower  to 
issue  bonds  exists  in  the  municipality,  the  bona  fide 
holder  is  protected  against  mere  irregularities  in  the 
manner  of  its  execution.^*  So  where  the  rights  of  a 
bona  fide  purchaser  are  concerned,  it  seems  that  the 
court  will  go  further  in  favor  of  upholding  the  validity 
of  the  enabling  statute  or  in  construing  it  as  conferring 
power  to  issue  the  bonds,  than  in  casesv  where  bona  fide 
purchasers  are  not  affected.^ '^ 

§  2314.     Purchaser  from  a  bona  fide  purchaser. 

A  purchaser  from  a  bona  fide  purchaser  is  always 
protected  as  a  bona  fide  purchaser,^*  but  not  if  he  pur- 
chases from  the  original  holder  and  is  not  otherwise  a 
bona  fide  purchaser.^*    In  the  former  case,  he  occupies 

33.  Gamble  v.  Rural  Independ-  36.  Anthony  v.  Jasper  County, 
ent  School  Dist,  132  Fed.  514,  101  U.  S.  693,  697,  25  L.  Ed.  1005. 
rev'd  on  other  grounds  in  146  Fed.  §  2353  post. 

113,  76  C.  C.  A.  539.  37.     See  Brattleboro  Sav.  Bank 

34.  B'Esterre  v.  Brooklyn,  90  r.  Hardy  Tp.,  98  Fed.  524,  532, 
Fed.  586.  aff'd  in  106  Fed.  986,  46  C.  C.  A, 

35.  Cripple  Creek  v.  Adams,  36  66. 

Colo.   320,   85   Pac.   184;    Citizens'  38.     Jefferson  v.  Jennings  Bank- 

Sav.  Bank  v.  Greenburgh,  173  N.  ing  &  Trust  Co.,  35  Tex.  Civ.  App. 

Y.  215,  65  N.  B.  978.  74,  79  S.  W.  876;  Gunnison  County 

Compare,   Brockport    v.    Green,  v.  E.  H.  Rollins  &  Sons,  173  U.  S. 

79    N.    Y.    S.    416,    39  -Misc.    Rep.  255,  274,  19  Sup.  Ct.  390,  43  L.  Ed. 

231;   Altaffer  v.  Nelsonn,  18  Ohio  689,   rev'g   on    other    grounds,    80 

Cir.  Ct.  Rep.  145,  9  O.  C.  D.  599.  Fed.  692,  26  C.  C.  A.  91;  Fletcher 

Registered,  as  well   as   coupon,  \.  Hickman,  165  Fed.  403,  91  C.  C. 

bonds,  In  New  York,  are  not  sub-  A.  353. 

ject  to  equities  in  the  hands  of         39.    Montpeller    Savings    Bank 

iona  fide   purchasers.     D'Bsterre  &  Trust  Co.  v.  School  Dist.  No.  5, 

V.  Brooklyn,  90  Fed.  586.  115  Wis.  622,  92  N.  W.  439. 
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the  same  position  as  a  bona  fide  purchaser,  althougli  lie 
may  have  actual  knowledge  of  the  defects,*"  or  takes  as  a 
gift,  or  after  maturity.*^  So  if  bona  fide  holders  of 
bonds  transfers  the  coupons  by  delivery  the  transferees 
may  sue  thereon  without  regard  to  whether  they  gave 
any  consideration  therefor.**  However,  if  a  bond  is  pur- 
chased after  maturity,  from  a  bona  fide  purchaser,  for 
a  mere  nominal  sum,  the  latter  purchaser,  where  the 
bond  is  invalid,  can  recover  oiJy  the  consideration 
paid.*^ 

§  2315.     Gross  negligence,  effect  of. 

Gross  negligence  on  the  part  of  the  purchaser  of  mu- 
nicipal bonds  is  not  bad  faith,  which  alone  is  sufificient 
to  defeat  his  title.**  The  test  is  not  whether  the  known 
facts  and  circumstances  are  such  as  would  naturally  or 
reasonably  lead  an  ordinary  careful  and  prudent  man 
to  make  inquiry,  but  instead  whether  they  were  such  as 
to  make  it  bad  faith  not  to  make  such  inquiry.**  As 
said  by  Mr.  Justice  Brown,  in  a  decision  of  the  supreme 
court  of  the  United  States:  "No  rule  of  law  protects 
a  purchaser  who  wilfully  closes  his  ears  to  information, 

40.     Suffolk   Sav.   Bank  v.  Bos-  otTiBT  grounds  In  173  V.  S.  243,  19 

ton,  149  Mass.  364,  21  N.  E.  665,  4  Sup.  Ct.  398,  43  L.  Ed.  684. 

L.  R.  A.  516;  Gunnison  County  v.  *3.     Gamble  v.  Rural  Independ- 

E.  H.  Rollins   &  Sons,  173  TJ.  S.  ent    School    Dist.,    132    Fed.    514, 

255,  19  Sup.  Ct.  390,  43  L.  Ed.  689,  rev'd  on  other  grounds  in  146  Fed. 

rev'g  on   other   grounds.   80   Fed.  113,  76  C.  C.  A.  539. 

692,  26  C.  C.  A.  91;   Pickens  Tp.  **•    I>e   Voss   v.    Richmond,   18 

V    Post,  99  Fed.  659,  41  0.  C.  A.  Grat.   (Va.)   338,  347,  98  Am.  Dec. 

1;  Hill  V.  Scotland  County,  34  Fed.  647;    Murray  v.  Lardner,  2  Wall. 

208.  (U.  S.)  110,  17  L.  Ed.  857;  Ronede 


V.    Jersey    City,    Fed.    Cas.    No. 
12,031a. 

Purchaser  held  to  have  used 
due  caution.  Ontario  v.  Union 
Bank  of  Rochester,  47  N.  Y.  S. 
927,  21  Misc.  Rep.  770,  rev'd  in  52 
N.  Y.  S.  328,  31  App.  Div.  324. 
42.    Dudley  v.  Lake  County,  80         45.    Thompson  v.  Mecosta,  141 


41.  Hughes  County  v.  Living- 
ston, 104  Fed.  306,  43  C.  C.  A.  541; 
Rondot  V.  Rogers  Tp.,  99  Fed.  ^02, 
39  C.  C.  A.  462;  Lake  County  v. 
Sutliff,  97  Fed.  270,  38  C.  C.  A. 
167. 


Fed.  672,  26  C.  C.  A.  82,  rev'd  on     Mich.  175,  104  N.  W.  694. 
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or  refuses  to  make  inquiry  when  circumstances  of  grave 
suspicion  imperatively  demand  it."** 

§  2316.    Actual  notice. 

Of  course,  if  the  purchaser  has  actual  knowledge  of 
the  defects  before  making  his  purchase,  he  is  not  a  bona 
fide  purchaser,*^  unless  he  is  a  purchaser  from  a  bona 
fide  purchaser.*®  And  notice  before  consummating  the 
sale,  but  after  making  the  contract  of  sale,  is  actual  no- 
tice precluding  the  purchaser  from  asserting  the  posi- 
tion of  a  bona  fide  purchaser.*' 

§  2317.     Constructive  notice. 

One  is  not  a  bona  fide  purchaser  if,  although  not  hav- 
ing actual  notice,  he  has  constructive  notice  of  facts  ren- 
dering the  bonds  invalid.^"  Among  the  matters  notice 
of  which  is  imputed  to  the  purchaser  are  the  following: 
(1)  matters  appearing  on  the  face  of  the  bond;"^  (2) 


46.  Lytle  v.  Lansing,  147  U.  S. 
59,  71,  13  Sup.  Ct.  254,  37  L.  Ed. 
78. 

47.  Essex  v.  Day,  52  Conn.  483, 
1  Atl.  620. 

Actual  knowledge  that  bonds 
■were  not  negotiable  and  had  never 
been  sold  precludes  a  pledgee 
thereof  from  being  a  iona  fide 
purchaser.  Emckett  v.  National 
Bank  of  Baltimore,  88  Md.  8,  41 
Ml.  161. 

Actual  knowledge  that  bonds 
were  illegally  issued  precludes 
one  claiming  to  be  a  l>ona  fide 
purchaser.  Leeman  v.  Ferris  Irr. 
Dist.,  140  Cal.  540,  74  Pac.  24. 

48.  S  2314,  ante. 

49.  Lytle  v.  Lansing,  147  U.  S. 
59,  13  Sup.  Ct.  254,  37  L  .Ed.  78, 
ait'g  38  Fed.  204. 

50.  Constructive  .  notice,  and 
good  faith,  what  Is,  in  general, 
see  Carrie  v.  Shawangunk,  10  Fed. 
220,  20  Blackf.  307;  Schmidt  v. 
Frankfort,  134  Mich.  619,  96  N.  W. 


1056;  State  v.  Perrysburg  Tp.,  35 
Ohio  St.  519,  5  W.  L.  Bull.  147; 
Briggs  V.  Phelps,  70  Fed.  29  (sale 
to  brother) ;  Lansing  v.  Lytle,  38 
Fed.  204,  afl"d  in  147  U.  S;  59,  13 
Sup.  Ct.  254,  37  L.  Bd.  78. 

Purcliaser  of  railway  aid  bonds 
not  chargeable  with  knowledge  of 
non-performance  of  conditions  in 
pais.  Stanly  County  v.  W.  N. 
Coler  &  Co.,  190  U.  S.  437,  447,  23 
Sup.  Ct.  811,  47  L.  Bd.  1126,  aff'g 
113,  Fed.  705,  51  C.  C.  A.  379. 

Where,  after  a  subscription  to 
stock  of  a  railway  company,  but 
before  the  issuance  of  the  rail- 
road aid  stock,  the  franchise  of 
the  company  is  transferred  to  an- 
other company,  the  purchaser 
need  not  Inquire  whether  the  new 
company  pursued  the  regular 
steps  necessary  to  entitle  it  to  re- 
ceive them,  Henry  County  v. 
Nicolay,  95  U.  S.  619,  24  L.  Ed. 
394. 

51.     §  2321,  po»t. 
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matters  6f  record ;^^  (3)  want  of  authority  to  issue;®* 
(4)  debt  limit  exceeded.®* 

§  2318.     Same — existence  and  contents  of  enabling  stat- 
utes. 

The  authority  for  the  issuing  of  every  municipal  bond 
"must  be  found  in  some  law,  and  if  any  bond,  or  what 
purports  to  be  a  bond,  has  come  into  existence  not  au- 
thorized by  law,  there  cannot,  as  to  it,  be  any  bona  fide 
holder  or  purchaser,  for  all  persons  are  charged  with 
knowledge  of  the  law,  and  hence  with  notice  that  such 
bond  is  void."®^     In  other  words,  one  who  purchases 


52.  §  2320,  post. 

53.  §  2318,  post. 

54.  §  2319,  post. 

55.  Note  in  51  Am.  St.  Rep. 
822,  831. 

Notice  of  the  provisions  of  the 
statute  under  which  the  bonds 
are  issued  is  imputed  to  the  pur- 
chaser. Swanson  V.  Ottumwa,  131 
la.  540,  106  N.  W.  9,  5  L.  R.  A. 
(N.  S.)  860;  Mitchell  County  T. 
City  Nat.  Bank,  91  Tex.  361,  43  S. 
W.  880,  rev'g  15  Tex.  Civ.  App. 
172,  39  S.  W.  628;  National  Bank 
of  the  Republic  v.  St.  Joseph,  31 
Fed.  216,  24  Blatchf.  436. 

Purchasers  must  take  notice  as 
to  whether  the  municipality  had 
authority  to  issue  the  bonds  at 
the  time  when  they  were  Issued. 
Gaddis  t.  Richland  County,  92  111. 
119;  Bissell  v.  Kankakee,  64  111. 
249,  21  Am.  Rep.  554,  following 
Marsh  v.  Fulton  County,  10  Wall. 
(U.  S.)  676,  19  L.  Ed.  1040;  Tyler 
V.  Tyler  Building  &  Loan  Ass'u 
(Tex.  Civ.  App.),  82  S.  W.  1066, 
rev'd  on  other  grounds  in  99  Tex. 
6,  86  S.  W.  750;  Rochester  v. 
Alford  Bank,  13  Wis.  432,  80  Am. 
Dec.  746;    Clark  v.  Janesville,  10 


Wis.  136;  Cowdrey  v.  Caneadea, 
IG  Fed.  532,  21  Blatchf.  351. 

Must  take  notice  of  statute 
limiting  right  to  issue  bond's  to 
one  year  after  organization  of 
municipality,  and  of  date  of  such 
organization  as  it  appears  on  the 
records.  Coffin  v.  Kearney  County 
Com'rs,  57  Fed.  137,  6  C.  C.  A.  288. 

Where  the  statute  requires  an 
ordinance  to  authorize  the  issu- 
ance of  bonds,  a  purchaser  must 
take  notice  of  the  statute,  and  if 
the  municipality  acts  by  resolu- 
tion instead  of  an  ordinance  the 
bonds  are  void  even  in  the  hands 
of  purchasers  for  value.  Edmin- 
son  V.  Abilene,  7  Kan.  App.  305, 
313,  54  Pac.  568. 

Statute  limiting  rate  of  inter- 
est on  bonds,  notice  is  imputed 
to  purchaser  of  bonds  bearing 
greater  rate  of  interest.  Green  v. 
Dyersburg,  Fed.  Cas.  No.  5,756,  2 
Flip.  477. 

In  Texas,  it  is  said:  "A  pur- 
chaser of  the  bonds  of  a  city  must 
take  notice  of  the  requirements 
of  our  own  constitution  and  the 
laws  of  the  state,  and  must  see 
that  the   city  has  complied   with 
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rQunicipal  bonds  must,  at  his  peril,  inform  himself  as  to 
whether  the  municipality  was  authorized  to  issue  such 
bonds,^"  and  whether  they  are  for  a  public  purpose,^'' 
at  least  in  the  absence  of  any  recitals  in  regard  thereto,^* 
Thus,  where  the  date  of  the  election  to  organize  a  mu- 
nicipality appears  on  the  face  of  bonds,  and  the  stat- 
ute forbids  the  issuance  of  bonds  within  one  year  after 
such  organization,  purchasers  are  chargeable  with  no- 
tice of  the  invalidity  of  bonds  issued  within  such  year.^^ 
So  if  the  statute  requires  the  bonds  to  express  on  their 
face  the  ordinance  under  which  they  are  issued,  and  the 
ordinance  is  invalid,  the  purchaser  is  chargeable  with 
knowledge  of  the  want  of  or  invalidity  of  the  ordinance.®" 
Likewise,  knowledge  of  the  powers  of  the  officers  of  the 
municipality  is  imputed  to  purchasers  of  bonds,  so  that 
if  such  bonds  have  been  issued  in  disregard  of  the  stat- 
utory requirements  they  cannot  recover  thereon.®^ 


such  requirements.  As  a  city  in 
this  state  cannot  issue  funding 
bonds  except  by  an  ordinance  duly 
passed,  *  •  •  a  purchaser  of 
such  bonds  must  look  to  the 
ordinance  to  see  that  it  has  beeia 
regularly  passed  and  that  it  con- 
fers authority  for  the  issuance  of 
the  bonds  offered  for  sale.  *  *  * 
But  such  purchaser  is  not  charged 
with  notice  of  other  parts  of  the 
record  not  connected  with  the 
bonds  offered  for  sale."  Tyler  v. 
Tyler  Bld'g  &  L.  Ass'n,  99  Tex.  6, 
9,  86  S.  W.  750. 

56.  Union  Bank  of  Richmond 
V.  Oxford,  119  N.  C.  214,  25  S.  B. 
966,  34  L.  R.  A.  487. 

Power  to  issue  bonds.  A  pros- 
pective purchaser  of  a  municipal 
bond,  whether  the  authority  for 
its  utterance  be  referred  to  therein 
or  not,  must  ascertain  the  au- 
thority under  which  the  bond  was 
issued,  and  if  it  turns  out  that  it 
was  issued   without  authority  of 


law,  or  for  an  unlawful  purpose, , 
and  if  the  bonds  are  invalid  on 
that  ground  notice  thereof  will 
be  imputed  to  him  and  he  cannot 
recover.  See  Simonton,  Mun. 
Bonds,  §  150,  and  §  2334,  post. 

Proper  enactment  of  statute. 
Chargeable  with  notice  as  to 
whether  staljute  authorizing  the 
bonds  was  enacted  in  the  manner 
required  by  the  constitution. 
Stanly  County  v.  Snuggs,  121  N. 
C.  394,  28  S.  E.  539,  39  L.  R.  A. 
439. 

57.  Central  Branch  Union  Pac. 
R.  Co.  V.  Smith,  23  Kan.  745;  Hop- 
per V.  Covington,  8  Fed.  777,  10 
Biss.  488. 

58.  §    2334,   post. 

59.  Sage  v.  Fargo  Tp.,  107  Fed. 
383,  46  C.  C.  A.  361. 

60.  United  States  Trust  Co.  v. 
Mineral  Ridge,  104  Fed.  851,  44 
C.  C.  A.  218. 

61.  Hughson  v.  Crane,  115  Cal. 
404,  47  Pac.  120. 


4880 


Municipal  Corpoeations.       §§  2319, 2320 


§  2319.     Same— debt  limit  provisions. 

Unless  the  municipality  is  estopped  by  recitals  in  tbe 
bonds,®^  a  purchaser  of  municipal  bonds  must  take  notice 
of  debt  limit  prbvisions,  whether  contained  in  the  consti- 
tution or  a  statute,  and  if  the  debt  limit  has  been  ex^ 
ceeded,  notice  thereof  is  imputed  to  him.**  And  pur- 
chasers must  take  notice  of  the  constitutional  limit  on 
th^  rate  of  taxation,  reached  before  the  bonds  were  is- 
sued.®* 

§  2320. — Same — matters  of  record. 

It  has  been  stated  that  the  general  rule  is  that  "a 
person  subscribing  for,  or  otherwise  dealing  in,  munici- 
pal bonds,  is  conclusively  presumed  to  have  notice"  of 
the  existence  or  nonexistence  of  facts  appearing  upon 
the  public  records  of  the  municipality,  and  constituting 
part  of  the  history  of  the  proceedings  taken  to  authorize 
their  issuance."*^    But  if  the  constitution  or  a  statute 


62.  §    2341,   post. 

63.  First  Nat.  Bank  v.  T)ls- 
trlct  Tp.  of  Doon,  86  la.  330,  53 
N.  W.  301,  41  Am.  St;  Rep.  489; 
Kearney  v.  Woodruff,  115  Fed.  90, 
53  C.  C.  A.  117. 

Notice  that  issue  in  excess  of 
debt  iimit.  Publication  showing 
on  Its  face  that  indebtedness 
created  is  in  excess  of  constitu- 
tional limit  is  constructive  notice. 
Millerstown  t.  Frederick,  114  Pa. 
St.  435,  7  Atl.  156. 

Must  take  notice  that  bonds  are 
In  excess  of  debt  limit,  where  an 
inspection  of  the  public  registry 
of  bonds  would  have  disclosed  the 
overissue.  Merchants'  Exch.  Nat. 
Bank  v.  Bergen  County,  115  U. 
S.  384,  6  Sup.  Ct.  88,  29  L.  Ed. 
430,  affi'g  12  Fed.  743. 

If  one  person  buys  aii  of  an 
issue  of  bonds,  and  such  issue, 
standing   by    itself,    exceeds    the 


debt  limit,  he  is  chargeable  with 
notice  thereof.  Burlington  Sav. 
Bank  v.  Clinton,   111  Fed.   439. 

May  rely  on  the  amount  of  the 
assessment  as  finally  established 
by  a  board  of  equalization  with- 
out going  to  the  books  of  the 
several  precinct  assessors.  Mc- 
Lean V.  Valley  County,  74  Fed. 
389. 

Purcliaser  of  refunding  bonds 
must  take  notice  that  the  original 
bonds  exceeded  the  debt  limit. 
Shaw  V.  Independent  School  Dist., 
62  Fed.  911. 

64.  Peck  V.  Hempstead,  27  Tex. 
Civ.  App.  80,  65  S.  W.  653. 

65.  Note  In  51  Am.  St.  Rep. 
822,  834. 

Compare  Risley  v.  Howell,  64 
Fed.  453,  12  C.  C.  A.  218. 

Information  open  to  the  pur- 
chaser in  the  official  records  of 
the     officers     whose    names     are 
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prescribes  a  public  record  wbich.  fumislies  the  test  of 
compliance  with  conditions,  the  purchaser  is  charged 
with  notice  of  its  contents  but  need  not  look  beyond  such 
record ;  ^®  and  this  rule  is  applied  to  debt  limit  provi- 
sions where  such  records  show  that  the  debt  limit  has 
been  exceeded.*'^  And  it  has  been  held  that  knowledge 
of  conditions  on  issuing  railway  aid  bonds,  as  authorized 
by  statute,  appearing  on  the  records  but  not  printed  on 
the  bonds,  will  be  imputed  to  purchasers,*®  However,  a 
contract  as  to  sale  of  bonds,  recorded  with  a  committee 
on  finance,  is  not  constructive  notice.'*  And  the  rule 
as  to  constructive  notice  from  municipal  records  has 
been  at  least  modified  in  favor  of  purchasers  by  later 
decisions.'''* 

§  2321.     Same — matters  appearing  upon  face  of  bonds. 

A  purchaser  of  municipal  bonds  takes  with  notice  of 
facts  appearing  from  the  face  thereof,^  ^  including  ex- 


Eigned  to  the  bonds  is  Imputed  to 
the  purchaser.  Crow  v.  Oxford, 
119  tJ.  S.  215,  7  Sup.  Ct.  180,  30 
L.  Ed.  388. 

Records  as  notice.  If  nothing 
appears  on  the  records  of  the  mu- 
nicipality except  a  resolution  au- 
thorizing certain  oflScers  to  sign 
tie  bonds,  notice  is  imputed  to 
purchasers  of  the  want  of  au- 
thority of  such  officers  to  issue 
and  dispose  of  the  bonds,  under 
the  rule  that  a  purchaser  is  bound 
to  take  notice  of  the  enabling 
statute  and  the  records  of  the 
council  of  fhe  municipality.  Ports- 
mouth Sav.  Bank  v.  Ashley,  91 
Mich.  670,  52  N.  W.  74,  30  Am. 
St.  Rep.  511. 

66.  Lake  County  v.  Sutlilf,  97 
Fed.  270,  38  C.  C.  A.  167. 

J  2335,  post. 

Record  rather  than  recitals  In 
bonds  must  be  looked  to  In  such 
5  McQ.  36 


cases.  Quaker  City  Nat.  Bank 
T.  Nolan  County,  66  Ped^  883,  14 
C.  C.  A.  157,  aff'g  59  Fed.  660. 

67.  §  2341,  post. 

68.  Green  County  v.  Shorten, 
116  Ky.  108,  75  S.  W.  251,  25  Ky. 
L.  Rep.  357. 

69.  Suffolk  Sav.  Bank  v.  Bos- 
ton, 149  Mass.  364,  21  N.  B.  665, 
4  L.  R.  A.  516. 

70.  §  2341,  post. 

71.  Clayhrook  v.  Rockingham 
County  Com'rs,  114  N.  C.  453,  19 
S.  B.  593;  People's  Bank  v. 
School  Dlst.  No.  52,  3  N.  D.  496, 
57  N.  W.  787,  28  L.  R.  A.  642 
(bonds  issued  for  longer  time  than 
that  fixed  by  statute  are  void 
even  in  hands  of  l)ona  fide  pur- 
chasers) ;  Manhattan  Co.  v.  Iron- 
wood,  74  Fed.  535,  20  C.  C.  A. 
642. 

Name  of  payee  left  blank.  The 
fact  that  the  place  for  the  name 
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press  recitals/^  and  holders  of  bonds  showing  on  their 
face  that  they  are  issued  in  violation  of  the  statute  '^^ 
or  for  unauthorized  purposes/*  or  not  issued  in  con- 
formity to  such  statute/^  are  not  bona  fide  purchasers. 
Thus,  a  purchaser  of  bonds  is  charged  with  notice  of 
their  invalidity  where  they  shqw  on  their  face  that  they 
were  issued  pursuant  to  legislative  acts,  and  an  exami- 
nation of  the  journals  of  the  legislature  would  have 
shoAum  that  the  acts  were  not  passed  as  the  constitution 
required/*  So  purchasers  of  coupons  take  with  notice 
of  all  which  the  bonds  contain.'^'^  But  a  purchaser  is 
not  put  on  notice  by  the  fact  that  the  bonds  bear  a 
date  to  when  the  ordinance  issuing  them  went  into 
effect,  in  the  absence  of  any  proof  of  the  date  of  their 
aQtual  issue,  and  where  the  recitals  in  the  bond  in  effect 
negative  a  premature  issue/* 

§  2322.     Same — decisions  of  supreme  court. 

A  purchaser  must  take  notice  of  a  decision  of  the  su- 
preme court  of  the  state  holding  similar  bonds  void.''® 

of  the  payee  is  left  blank,  where  void  even  In  the  hands  of  iona 

an  irregularity,  merely  puts  the  fiHe  purchasers,  the  facts  appear- 

purchaser      on      inquiry      as      to  Ing  on  .the  face  of  the  bonds,  see 

whether      the      bonds      had      in  George    v.    Oxford    Tp.,    16    Kan. 

fact    been    issued    to    the    person  72. 

through  whom  he  acquired  them.  74.    Hackett  v.  Ottawa,  Fed  Cas. 

D'Bsterre    v.    Brooklyn,    90    Fed.  No.  5,889,  rev'd  on  other  grounds 

586.  in  99  U.  S.  86,  25  L.  Ed.  363. 

72.  Wilber  v.  Wyatt,  63  Neb.  75.  Wright  v.  East  Riverside 
261,  88  N.  W.  499;  Harshman  v.  Irr.  Dist.,  138  Fed.  313,  70  C.  C. 
Bates  County,  Fed.  Cas.  No.  6,148,  A.  eOS.-r 

aff  d  in  92  U.  S.  569,  23  b.  Ed.  747.  76.      Wittkowsky     v.      Jackson 

73.  Horton  v.  Thompson,  71  N.  County,  150  N.  C.  90,  63  S.  E.  275. 
Y.  513;  Thompson  v.  Mamakating,  77.  McClure  v.  Oxford  Tp.,  94 
37  Hun    (N.   Y.),   400.     See   also,  U.  S.  429,  24  L.  Ed.  129. 

Gould  V.  Paris,  68  Tex.  511,  4  S.  78.     Kent  v.  Dana,  100  Fed.  56, 

W.  650.  40  C.  C.  A.  281. 

Insufficient   notice   of  election.  79.     German      Sav.     Bank     v. 

That  bonds  issued  pursuant  to  an  Franklin  County,  128  U.  S.  526,  9 

election,  notice  of  which  was  not  Sup   Ct.  159,  32  L,   Ed.  519. 
given  for  the  statutory  time,  are 
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§  2323.     Same — performance  of  conditions  precedent. 

A  purchaser  of  bonds  may  presume  that  all  necessary 
steps  to  the  legal  issuance  of  the  bonds  have  been 
.taken,*"  and  need  not  fully  investigate  to  ascertain  that 
all  details  have  been  regularly  performed.^^  However, 
conceding  that  a  person  is  not  a  iona  fide  purchaser, 
if  there  was  no  authority  to  issue  the  bonds  for  the  par- 
ticular purpose  under  any  circumstances,  the  question 
arises  as  to  whether,  where  power  is  granted  by  statute 
to  municipalities  to  issue  bonds  upon  certain  conditions, 
the  purchaser  is  chargeable  with  notice  of  failure  to  com- 
ply with  such  conditions,  where  there  are  no  recitals 
in  the  bonds.  The  better  rule  would  seem  to  be  that  he 
is  chargeable  with  notice  in  such  a  case,®^  although  there 
is  some  authority  directly  or  indirectly  to  the  contrary.®^ 
However,  it  is  held  that  a  purchaser,  where  the  author- 
ity to  issue  bonds  depends  upon  the  result  of  an  elec- 
tion, need  not  look  beyond  the  determination  of  the 
proper  officers  as  to  the  result  of  such  election.^* 

§  2324.     Same — matured  coupons  as  notice. 

The  fact  that  there  are  overdue  coupons  attached  to 
the  bonds  does  not  preclude  the  purchaser  of  the  bond 
being  a  bona  fide  purchaser,  except  as  to  such  coupons.*^ 

80.  Atchison  v.  Butcher,  3  Kan.  And,  in  this  case,  until  the  entire 
104.  concurrence   of   all   the   board   of 

81.  Danlelly  v.  Cabaniss,  52  Ga.  mayor  and  aldermen,  entered  on 
211,  224.  the  minutes  of  the  board,  signed 

82.  Aurora  v.  West,  22  Ind.  88,  by  all,  the  city  was  without  power 
85  Am.  Dec.  413;  McPherson  v.  to  issue  these  bonds."  Wetumpka 
Foster,  43  la.  48,  22  Am.  Rep.  215 ;  y.  Wetumpka  Wharf  Co.,  63  Ala. 
Dunanesburgh     t.      Jenkins,      40  611,  632. 

Barb.     (N.     Y.)      574.     Dicta     in  83.     Sufficiency    of    notice    of 

EvansTille  v.  Dennett,  161  U.  S.  election  cannot  be  inquired  into. 

434,   441,   16   Sup.   Ct.   613,   40   L..  Greeley    v.    Jacksonville,    17    Fla. 

Ed.  760.  174,    following    Knox    County    v. 

"There  can  be.  In  principle,  no  Aspinwall,   21  How.    (U.   S.)    544, 

difference    between    the    want    of  16  L.  Ed.  308. 

power,  and  a  grant  of  power  upon  84.    Rock  Creek  Tp.  v.  Strong, 

a   condition   which    is   never   per-  96  U.  S.  271,  24  L.  Ed.  815. 

formed.      Until    the    condition    is  85.      Cromwell    v.    Sao    County, 

performed,  the  power  cannot  pass,  96  U.  S.  51,  24  L.  Ed.  681;  Rouede 
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As  to  the  overdue  coupons,  however,  he  is  not  a  bona 
fide  purchaser.**  However,  the  presence  of  overdue  cou- 
pons, coupled  with  other  indications  of  invalidity,  may 
prove  sufficient  to  put  a  purchaser  on  inquiry.*^ 

§  2325.     Same — ^lis  pendens  as  notice. 

Notice  is  not  imputed  to  a  {)urchaser  of  bonds  of  the 
pendency  of  a  suit  involving  the  validity  of  such 
bonds ;  **  because  the  doctrine  of  lis  pendens  has  no  ap- 
plication to  commel*cial  paper.  So  the  fact  that  bonds 
are  issued  or  negotiated  in  violation  of  an  injunction 
makes' no  difference  in  the  rights  of  one  who  is  in  fact 
a  bona  )?(ie  purchaser,  since  constructive  notice  of  the 
injunction  cannot  be  charged  against  one  who  is  in  no 
way  charged  with  notice  of  the  suit.*'  However,  it  has 
never  been  doubted  that  those  who  buy  bonds  from  liti- 
gating parties  with  actual  notice  of  a  suit  in  regard 
thereto,  do  so  at  their  peril,  and  must  abide  the  result 
the  same  as  the  parties  from  whom  they  obtained  their 
title.»« 


V.  Jersey  City,  18  Fed.  719; 
Ronede  v.  Jersey  City,  Fed.  Cas. 
No.  12,031a. 

86.  Arents  v.  Commonwealth; 
18  Grat.  (Va.)  750;  German- 
American  Bank  V.  Brenliam,  35 
Fed.  185. 

Wli^re  bonds  ^are  transferred 
after  some  of  the  coupons  have 
matured,  the  purchaser  is  not  pro- 
tected as  to  such  matured  coupons 
but  talces  with  notice  of  all  de- 
fenses affecting  them.  German- 
American  Bank  v.  Brenham,  35 
Fed.  185. 

87.  Slmonton,  Man.  Bonds,  § 
121. 

88.  Enfield  v.  Jordan,  119  U. 
S.  680,  7  Sup.  Ct.  358.  30  L.  Ed. 
523;  School  Dist.  No.  11  v.  Chap- 
man, 152  Fed.  887,  82  C.  C.  A. 
35. 


A  pending  suit  relating  to  the 
validity  of  the  statute  under 
which  bonds  were  issued  is  not 
constructive  notice.  Pickens  Tp. 
V.  Post,  99  Fed.  659,  41  C.  C.  A.  1. 

Pendency  of  writs  of  certiorari 
is  not  constructive  notice.  Phelps 
V.  Lewiston,  Fed.  Cas.  11,076,  15 
Blatchf.  131. 

A  suit  brouglit  on  Interest  cou- 
pons Is  not  constructive  notice  to 
the  holder  of  the  bond,  of  such 
suit,  and  the  judgment  therein 
does  not  conclude  him.  Presidio 
County  V.  Noel-Toung  Bond  & 
Stock  Co.,  212  U.  S.  58,  29  Sup.  Ct. 
237,  53  L.  Ed.  402. 

89.  School  DIst.  No.  11  v.  Chap- 
man, 152  Fed.  887,  900,  82  C.  C. 
A.  35. 

90.  Lytle  v.  Lansing,  147  U.  S. 
59,  71,  13  Sup.  Ct.  254.  37  L.  Ed. 
78. 
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y.     RECITALS  IN  BONDS. 

§  2326.    What  are  recitals  and  purpose  thereof. 

Generally  defined,  a  recital  "is  the  setting  down  ol* 
report  of  something  done  before."  '^  As  applied  to  mu- 
nicipal bonds,  recitals  therein  are  either  (1)  general 
statements  that  the  bonds  are  issued  pursuant  to  (or 
some  like  expression)  a  certain  statute  and  (sometimes) 
pursuant  to  the  constitution  of  the  state  and  under  ordi- 
nance of  a  certain  date,  or  (2)  such  general  statements 
and  one  that  all  conditions  precedent  to  the  bond  issue 
have  been  complied  with,  or  a  similar  one,  or  (3)  express 
statements  that  certain  named  requirements,  have  been 
complied  with  or  are  satisfied.  The  first  two  are  called 
general  recitals,  so  far  as  legal  effect  is  concerned,  but 
the  latter  is  no  more  potent  than  the  former  to  protect  a 
purchaser  of  the  bonds.  The  third  one  is  called  an  ex- 
perss  or  special  recital  and  in  some  cases  seems  to  be 
necessary  to  protect  a  purchaser  where  he  would  not  be 
protected  by  a  general  recital,  as  in  case,  according  to 
the  general  rule,  the  debt  limit  has  been  exceeded.** 

The  purpose  of  these  recitals  in  negotiable  bonds  is 
to  afford  protection  to  bona  fide  purchasers  of  the  bonds 
and  to  make  such  bonds  meet  with  a  ready  sale  in  com- 
mercial markets  by  estopping  the  municipality  to  deny 
the  truth  of  the  affidavits  of  its  officers  to  whom  it  has 
referred  the  public  for  authority,  even  although  such 
recitals  are  false.** 

91.  Shepard's  Touchstone.  to  the  statutes  estops  the  munlcl- 

92.  §  2341,  post  pality  to  deny  such  recitals.    Hen- 

93.  Recitals,  effect  of.  Re-  derson  County  v.  Travelers'  Ins. 
citals  as  to  the  execution  of  the  Co.,  128  Fed.  817,  63  C.  C.  A.  467. 
bonds  cannot  be  contradicted.  Purchaser  of  municipal  aid 
Phelps  V.  Yates,  Fed.  Gas.  No.  bonds  need  not  look  beyond  the 
11,082,  16  Blatchf.  192.  recitals  therein,  unless  such  re- 
Recitals  are  conclusive  except  as  citals,    because    of   their    nature, 

to  the  power  to  issue.     Dodge  v.  put  him  upon  inquiry.     Foote  v. 

Piatt  County,  16  Hun  (N.  Y.)  285,  Hancock,  Fed.   Cas.   No.   4,911,   15 

Recitals  that  the  bonds  were  is-  Blatchf.  343. 

sued  in  all  respects  In  conformity  ^      Irregularities.    Recitals  protect 
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These  tMngs,  however,  must  always  be  kept  in  mind: 

1,  Only  a  bona  fide  purchaser  can  rely  on  recitals  in 
bonds.^* 

2.  The  recitals  work  no  estoppel  unless  the  officers 
issuing  the  bonds  had  power  to  make  the  recitals.^^ 

Leading  case.  The  earliest,  and  leading,  case  on  the 
effect  of  recitals  in  municipal  bonds  was  that  of  Knox 
Comity  V.  Aspinwall,^^  decided  in  1858  by  the  supreme 
court  of  the  United  States,  and  which  has  never  beer; 
overruled  by  that  court,  except  as  to  dicta  therein  not 
relating  to  recitals,  although  some  of  the  state  courts 
have  refused  to  follow  it.  That  case  decided  this  point : 
recitals  in  bonds,  although  general  ones  that  the  bonds 
were  issued  pursuant  to  a  certain  statute,  are  conclu- 
sive, although  false,  that  all  conditions  precedent  re- 
quired by  the  statute  have  been  complied  with,  provided 
the  officers  signing  the  bond  had  express  or  implied  au- 
thority to  pass  upon  the  question  of  performance  of 
conditions  precedent. 

iona  fide  purchasers  against  mere  the  bonds  or  obligations  of  a  mu- 
irregularltles.  White  v.  Chatfleld,  nlcipality  or  quasi  municipality 
116  Minn.  371,  133  N.  W.  962  (fail-  by  the  authorized  recitals  or  state- 
ure  of  common  council  to  declare  ments  of  its  officers  to  the  effect 
by  resolution  the  expediency  of  that  they  were  issued  by  authority 
borrowing  money,  and  the  con-  of  the  law  and  by  the  commercial 
duct  of  the  election) .  credit  given  to  them  by  the  pay- 
Recitals  as  to  date  held  not  ment  of  Interest  for  a  series  of 
conclusive.  Recitals  in  bonds  years,  reason  and  justice  alike  de- 
that  they  were  ordered  to  be  issued  mand  that  the  obligors  should  be 
at  a  date  specified,  which  Is  prior  estopped  from  denying  these  re- 
to  the  expiration  of  the  period  citals  to  defeat  the  bonds  and  that 
fixed  by  law  after  the  election,  are  their  payment  should  be  enforced, 
not  conclusive,  where  the  bonds  unless  some  insuperable  legal  ob- 
are  In  fact  valid,  and  they  were  stacle  has  intervened  to  prevent 
not  issued  until  -long  after  the  this  result."  Per  Judge  Sanborn 
time  they  are  dated.  Chicago,  B.  in  Piatt  v.  Hitchcock  County,  13S 
&  Q.  Ry.  Co.  V.  Dundy  Countr,  3  Fed.  929,  931,  71  C.  C.  A.  C49. 
Neb.  (Unof.)  391,  91  N.  W.  554.  94.  §  2329,  post. 
Justice  as  basis  of  estoppel.  95.  §  2??.\.  poal. 
'Where  innocent  purchasers  are  96-  21  How.  (U.  S.)  539,  If 
Induced  to  invest  their  money  in  l.   Ed.   20*. 
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§  2327.  Effect  of  recitals  in  state  courts  as  compared 
with  federal  courts. 
Most  of  the  decisions  relating  to  municipal  bonds  are 
to  be  found  in  the  federal  reports,  for  the  reason  that 
holders  of  such  bonds  have  resorted  to  the  federal  rather 
than  the  state  courts  because  of  the  pronounbed  views 
of  the  former  to  sustain  the  validity  of  municipal  bonds 
unless  there  are  grave  and  serious  infirmities.  How- 
ever, the  federal  rule  as  to  estoppel  by  recitals,  as  first 
laid  down  by  the  Supreme  Court  of  the  United  States, 
is  recognized,  at  least  for  the  most  part,  by  many 
state  courts,  including  those  of  Alabama,*'^  Califor- 
nia,** Colorado,'*  lowa,^  Kansas,=^  Maine,^  Michigan," 
Minnesota,^  Mississippi,^  New  Jersey,''  North  Caro- 
lina,*  North   Dakota,*   Ohio,"   Oregon,"    South   Caro- 


97.  Brewten  v.  Spira,  106  Ala. 
229,  17  So.  606. 

98.  Baxter  v.  Dickinson,  136 
Cal.  185,  68  Pac.  601;  Meyer  v. 
Brown,   65   Cal.   583,   26  Pac.  287. 

99.  Cripple  Creek  v.  Adams,  36 
Colo.  320,  85  Pac.  184. 

1.  Clapp  V.  Cedar  County,  5  la. 
15,  68  Am.  Dec.  678. 

2.  South  Hutchinson  v.  Bar- 
num,  63  Kan.  872,  66  Pac.  1035; 
Central  Branch  U.  P.  R.  Co.  v. 
Smith,  23  Kan.  745. 

3.  Shurtleff  v.  Wiscasset,  74 
Me.   130,   136. 

4.  Thompson  v.  Mecosta,  127 
Mich.  522,  86  N.  W.  1044;  Cedar 
Springs  v.  Schlich,  81  Mich.  405, 
45  N.  W.  994,  8  L.  R.  A.  851; 
Gihbs  V.  School  Dist.  No.  10,  88 
Mich.  334,  50  N.  "W.  294,  26  Am. 
St.   Rep.   295. 

5.  St.  Paul  Gaslight  Co.  v. 
Sandstone,  73  Minn.  225,  75  N.  W. 
1050;  Fulton  v.  Riverton,  42  Minn. 
395,  44  N.  W.  257;  Harrington  v. 
Plalnview,  27  Minn.  224,  6  N.  W. 
777. 


6.  Madison  County,  v.  Brown, 
67  Miss.  684,  7  So.  516;  Aber- 
deen V.  Sykes,  59  Miss.  236; 
Vlcksburg  v.  Lombard,  51  Miss. 
Ill;  Woodruff  v.  Okolona,  57 
Miss.  806  (holding,  however,  that 
recital  as  to  conformity  with  stat> 
ute  is  not  conclusive  where  stat- 
ute limits  term  of  bonds  and  the 
bonds  issued  were  for  a  longer 
term). 

7.  Mutual  Benefit  Life  Ins.  Co. 
T.  Elizabeth,  42  N.  J.  L.'235. 

8.  Belo  V.  Forsythe  County,  76 
N.  C.  489. 

9.  Flagg  V.  School  Dist.,  4  N. 
D.  30,  58  N.  W.  499,  25  L.  R.  A. 
363;  Coler  v.  Dwight  School  Tp., 
3  N.  D.  249,  55  N.  W.  587,  28  L. 
R.  A.  649. 

10.  State  ex  rel.  v.  Board 
of  Education,  27  Ohio  St.  96.  See 
also.  State  v.  Commissioners,  37 
Ohio  St.  526,  531.  But  see  State 
ex  rel.  v.  Hancock  County,  11 
Ohio  St.  183,  190. 

11.  Klamath  Falls  v.  Sachs,  35 
Ore.  325,  342,  57  Pac  329,  71  Am. 
St.  Rep.  601. 
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lina,"  South  Dakota,*'  Tennessee,"  Texas,"  and  perhaps 
some  other  states.  On  the  other  hand,  the  rule  as  to  es- 
toppel by  recitals  is  not  in  force  at  all  in  Missouri ;  and  in 
Illinois,  New  York,"  and  Wisconsin,"  the  rule  is  mate- 
rially limited.  And  even  in  those  states  where  the  rule  of 
estoppel  by  recitals  is  recognized  and  applied,  the  deci- 
sions have  generally  not  been  sufficiently  numerous  to  en- 
able a  bondholder  who  wishes  to  sue  thereon  to  determine 
just  how  far  the  doctrine  of  estoppel  by  recitals  is  car- 
ried, and  hence  it  is  ordinarily  advisable,  if  possible,  to 
sue  in  the  federal  rather  than  the  state  courts. 

§  2328.     Same — rule  in  Missouri. 

In  Missouri,  recitals  in  municipal  bonds  do  not  estop 
the  municipality,**  and  it  is  said  that  the  only  effect  re- 
citals can  have  is  "to  justify  an  innocent  purchaser  in 
receiving  the  bonds  without  being  charged  with  notice 
of  any  mere  irregularities  in  the  conferring  or  exercise 
of  the  power  necessary  to  their  issue."  **  Thus,  recitals 
in  a  bond  that  all  things  required  to  be  done  have  been 
properly  done,  and  that  the  total  indebtedness  does  not 
exceed  the  deist  limit,  estops  no  one  to  investigate  its 
validity.*" 

Eecitals  "do  not  dispense  with  the  necessity  of  prov- 
ing what  they  recite  when  an  action  is  brought  on  the 
bond,"^*  "and  if  the  law  requires  a  record  of  the  facts 

12.  Bond  Debt  Cases,  12  S.  C.  election    were    Illegally    posted); 
209,  273.  Montpelier  Savings  Bank  &  Trust 

13.  Wilson  V.  Board  of  Educa-  Co.  v.  School  Dist.  No.  5,  115  Wis. 
tlon,  12  S.  0.  535,  81  N.  W.  952.  622,  92  N.  W.  439. 

14.  Shelby  County  v.  Jarnagin,  18.    See  Smith  v.  Clark  County, 
3  Shannon  (Tenn.),  179.  54  Mo.  58,  71  et  seq. 

15.  Nolan  County  v.  State,  83  19-     Carpenter   v.   Lathrop,    51 
Tex.  182,  17  S.  W.  823.  Mo.  483,  494  et  seq. 

16.  §    2323,   post.  20.     Evans   v.    McFariand,    186 

17.  Veeder   v.    Lima,    19    Wis.      Mo.  703,  720,  85  S.  W.  873. 

280  (holding  general  recital  not  21.  Heard  v.  Calhoun  School 
an   estoppel   to    show   notices   of     Dist,  45  Mo.  App.  660,  670. 
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1 — — 

to  be  kept,  the  record  is  the  best  evidence  of  the  facts, 
and  primarily  none  other  is  admissible."*^ 

§  2329.     Who  may  rely  on  estoppel  by  recitals. 

Only  a  bona  fide  purchaser*'  can  avail  himself  of  re- 
citals in  municipal  bonds  as  an  estoppel.  Thus,  actual 
knowledge  of  the  purchaser  precludes  an  estoppel  by  re- 
citals,** since  recitals  are  not  binding  where  the  pur- 
chaser knows  that  they  are  untrue.*®  Ho-\^ever,  gen-^ 
eral  recitals  are  not  overcome  by  the  fact  that  the  bonds 
are  purchased  from  the  highest  ofitfcial  of  the  munici- 
pality.*« 

A  purchaser  is  not  a  bona  fide  purchaser  where  reci- 
tals in  the  bond  show  the  bonds  illegal,  since  all  pur- 
chasers are  chargeable  with  notice  of  such  recitals.*'" 

§  2330.  Recitals  as  to  law  as  distinguished  from  facts. 
It  is  often  held  that  recitals  do  not  cover  matters  of 
law,  since  all  parties  are  equally  bound  to  know  the 
law;  so  that  a  recital  of  actual  facts  and  that  thereby 
the  bonds  were  conformable  to  law  when,  judicially 
speaking,  they  are  not,  does  not  estop  the  municipality 
to  claim  the  protection  of  the  law.**  This  statement  is 
true,  however,  only  if  the  term  "matters  of  law"  is  given 
a  restricted  meaning,    A  recital  that  bonds  were  issued 

22.  Thornburg  v.  School  Dist.  Recitals  as  to  matters  of  law. 
No.  3,  175  Mo.  12,  23,  24,  75  S.  Estoppel  by  recitals  does  not  ex- 
W.  81.  tend  to  or  cover  matters  of  law; 

23.  Wlio  Is  a  iona  /tiJe  pur-  "otherwise  It  would  always  be  in 
chaser,  see  §  2313,  et  seq.  ante.  the  power  of  a  municipal  body,  to 

24.  Leeman  v.  Perris  Irr.  Dist.,  which  power  was  denied,  to  usurp 
140  Cal.  540,  74  Pac.  24.  the    forbidden    authority,    by    de- 

25.  Salmon  v.  Rural  Independ-  daring  that  its  assumption  was 
ent  School  Dist.,  125  Fed.  235.  within  the  law.     This  would  be 

26.  Perris  Irr.  Dist.  v.  Thomp-  the  clear  exercise  of  legislative 
son,  116  Fed.  832,  54  C.  C.  A.  336.  power,    and   would    suppose   such 

27.  §  2321,  ante.  corporate  bodies  to  be  superior  to 

28.  Klamath  Falls  v.  Sachs,  35  the  law  itself."  Per  Mr.  Justice 
Ore.  325,  342,  57  Pac.  329,  76  Am.  Matthews  In  Dixon  County  v. 
St.  Rep.  601;  United  States  v.  Field,  111  U.  S.  83,  92,  4  Sup.  Ct. 
Cicero,  41  Fed.  83.  316,  28  L.  Kd.  360. 
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"in  conformity  to"  a  certain  statute  is  an  estoppel  as 
to  matters  of  fact,  i.  e.,  the  performance  and  regularity 
of  conditions  precedent,  but  not  as  to  matters  of  law 
such  as  whether  a  bond  issue  for  the  purpose  recited  in 
the  bond  was,  as  a  matter  of  law,  authorized  by  the  stat- 
ute to  which  reference  was  made. 

§  2331.    Authority  to  make  recitals. 

Recitals  in  municipal  bonds  are  not  binding  unless  au- 
thority is  vested  by  law  in  the  officers  making  them,  "as 
to  each  necessary  fact,  whether  enumerated  or  non-enu- 
merated, to  ascertain  and  determine'  its  existence,  and 
to  guarantee  to  those^  dealing  with  them  the  truth  and 
conclusiveness  of  their  admissions.  *  *  *  In  other 
words,  where  the  validity  of  the  bonds  depends  upon  an 
estoppel,  claimed  to  arise  upon  the  recitals  of  the  in- 
strument, *  *  *  it  is  necessary  to  establish  that  the 
officers  executing  the  bonds  had  lawful  authority  to 
make  the  recitals  and  to  make  them  conclusive.  The 
very  ground  of  the  estoppel  is  that  the  recitals  are  the 
official  statements  of  those  to  whom  the  law  refers  the 
public  for  authentic  and  final  information  on  the  sub- 
ject."^® If  the  determination  of  the  facts  recited  in 
the  bonds  is  not  within  the  duty  of  the  officers  executing 
the  bonds,  but  is  to  be  determined  by  another  set  of  offi- 
cers or  tribunal,  the  recital  is  not  binding.*"  A  fortiori, 
a  municipality  is  not  bound  by  recitals  in  bonds  issued 
by  public  officers,  where  such  officers  are  a  distinct  cor- 
poration, acting  independently  of  the  municipality,  under 
the  provisions  of  a  special  statute.^  ^  So  if  the  statute 
expressly  requires  certain  facts  to  be  made  a  matter  of 
public  record,  open  to  the  inspection  of  every  one,  it  has 
been  held  that  there  can  be  no  implication  that  it  was 
intended  to  leave  that  matter  to  be  determined  and  con- 

29.  Per  Mr.  Justice  Matthews      ter  Tp.,  110  V.  8.  608,  4  Sup.  Ct. 
in  Dixon  County  v.  Field,  111  U.      254,  28  L.  Ed.  258. 

S.  83,  94,'4  Sup.  Ct  315,  28  U  Ed.  31.  Llebman  v.  San  Francisco, 
360.  24  Fed.  705. 

30.  Northern  Nat.  Bank  v.  For- 
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eluded,  contrary  to  the  facts  so  recorded,  by  the  ofiBcers 
charged  with  the  duty  of  issuing  the  bonds.^^ 

On  the  other  hand,  it  is  well  settled  by  the  federal 
courts  and  the  state  courts  where  the  question  has  arisen, 
that  officers  issuing  ihe  bonds  need  not  be  expressly  au- 
thorized to  determine  the  questions,  it  being  sufficient 
that  they  are  given  full  control  in  the  matter.^^  So  it 
is  not  necessary  that  the  officers  making  the  recitals 
be  ones  elected  by  the  people  nor  be  general  officers  of 
the  municipality,  but  they  may  be  special  officers  ap- 
pointed for  the  specific  purpose.^*  Likewise,  while  re- 
citals made  by  an  unauthorized  board  or  officer  are  not 
binding,  yet  where  one  set  of  officers  appoint  another 
set  of  officers  and  the  latter  issue  the  b^nds,  the  delega- 
tion of  power  includes  authority  to  make  the  usual  re- 
citals required  to  make  the  bonds  marketable,  and  such 
as  the  first  set  of  officers  would  have  made  themselves.*^ 

§  2332.     Sufficiency  of  general  recitals. 

General  recitals  in  municipal  bonds  that  the  bonds 
were  issued  "in  accordance  with,"  or  "by  virtue  of"  or 
"in  conformity  with,"  or  "in  pursuance  of,"  a  certain 
statute,  all  mean  the  same  thing,*^  and  are  equivalent  to  a 

32.  Per  Mr.  Justice  Gray  In  34.  Bernards  Tp.  v.  Morrison, 
Sutliff  V.  Lake  County,  147  U.  S.  133  U.  S.  523,  527,  10  Sup.  Ct. 
230,  13  Sup.  Ct.  318,  37  L.  Ed.  145.      333,  33  L.  Ed.  766. 

Compare  §  2341,  post.  35.     Rees  v.  Olmsted,  135  Fed. 

33.  Coler     v.     Dwight     School      296,  303,  68  C.  C.  A.  50. 

Tp.,   3  N.   D.   249,   259,   55  N.  W.  To  same  effect,  Rondot  y.  Rogers 

587,   28   L.   R   A.    649;    Bernards  ^       99  ^^^    ^^^            39  ^    ^   ^_ 

Tp.  V.  Morrison,  133  U.  S.  523,  528,  ^gg 
10  Sup.  Ct.  333,  33  L.  Ed.  766. 

Town     clerk     and     supervisor  36.     I^ecltals   that  bonds   were 

held  the  proper  oflBcers  to  deter-  issued  in  accordance  with  a  cer- 

mine  whether  the  conditions  prec-  t^ln  statute  are  conclusive.    Clay 

edent,  Including  an  election  and  County  v.  Society  for  Savings,  104 

the  result  thereof,  were  complied  U.  S.  579,  26  L.  Ed.  856. 

with  so  as  to  authorize  the  issu-  If  bonds   recite   that  they   are 

ance  of  railway  aid  bonds.     Co-  issued  pursuant  to  the  statute  pro- 

loma  V.  Eaves,  92  U.  S.  484,  23  L.  yiding  therefor,  the  municipality 

Ed.  579.  cannot  assert  the  contrary.    Third 
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recital  that  all  conditions  precedent  have  been  duly  per- 
formed.^''^ 

As  said  by  Mr,  Justice  Matthews  in  an  often  quoted 
case  decided  by  the  Supreme-  Court  of  the  United 
States;**  "It  is  not  necessary  *  *  •  that  the  rdcital 
enumerate  each  particular  fact  essential  to  the  existence 
of  the  obligation,  A  general  statement  that  the  bonds 
have  been  issued  in  conformity  with  the  law  will  suffice, 
so  as  to  embrace  every  fact  which  the  officers  making 
the  statement  are  authorized  to  determine  and  certify. 
A  determination  and  statement  as  to  the  whole  series, 
where  more  than  one  is  involved,  is  a  determination  and 
certificate  as  to  each  essential  particular."  However,  a 
recital  that  bonds  are  issued  for  a  certain  purpose  "as 
authorized"  by  a  certain  statute  is  not  equivalent  to  a 
recital  that  such  bonds  are  issued  "in  accordance  with" 
or  "in  conformity  to"  or  "in  pursuance  of"  the  act 
therein  referred  to.*^ 

Such  recitals  do  not  estop  the  municipality  unless  clear 
and  unambiguous,*"  and  they  should  be  strictly  construed 
in  favor  of  the  municipality  where  bonds  are  issued  in 
violation  of  the  constitution  and  the  statute.*^ 

Nat.  Bank  of  Syracuse  v.  Seneca  In  hand."  Per  Mr.  Justice  Peck- 
Falls,  15  Fed.  783.  ham  in  Tulare  Irrig.  Dist.  v.  Shep- 

37.     §    2339,   post.   '  ard,  185  U.  S.  19,  22  Sup.  Ct.  531, 

Recital    of    issuance    "by    au-  46  L.  Ed.  773. 

thority    and     pursuant    to"    the  3g.     Dixon  County  v.  Field,  111 

provisions   of   a    certain    statute,  xj    S.   83,  92,  93,   4   Sup.  Ct.   315, 

and  also  "by  authority  of  and  in  28  L.  Ed.  360. 

accordance   with"   the  vote   at  a  39     3^^^^  ^  g^j^^^j  ^^^^  ^^  ^^^ 

special  election  on  a  certain  day,  ^g  j^    -p    gjg_   j20  N.  W.   555. 

protect  a  purchaser  in  the  assump-  _    "      '       _,'         „,      , 

tioi^  "that  all  prior  acts  necessary  ^o  same  effect.     School  District 

to  be  done  to  give  the  bond  val-  ^-  ^tone,  106  U.  S.  183,  27  L.  Ed. 

90 
idity    had     been     done,    because 

otherwise  the  bond  would  not  be  *0-    See     Carroll     County     v. 

issued   under   the   authority   and  Smith,  111  XJ.  S.  556,  561,  4  Sup. 

pursuant  to  the  provisions  of  an  Ct.   539,   28   L.   Ed.   517. 

act  which   provided    for    certain  41.    School  Dist.  v.  Stone,  106 

things  to  be  done  when  they  were  U,  S.  183,  186,  27  L.  Ed.  90. 
not  done   in  the   particular   case 
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§  2333.  Recitals  as  to  constitutional  proTisions  in  gen- 
eral. 
Some  of  the  earlier  cases  set  up  a  distinction  between 
recitals  that  bonds  were  issued  pursuant  to  a  statutory 
provision,  and  recitals  that  bonds  were  issued  pursuant 
to  a  constitutional  provision,  by  holding  that  while  as 
to  the  former  the  recitals  might  work  an  estoppel  yet 
as  to  the  latter  no  recital  could  work  an  estoppel.*''  At 
present,  however,  the  well  settled  rule  is  that  recitals  of 
a  fact  required  by  the  constitution  are  no  less  conclusive 
than  recitals  of  a  fact  required  by  a  statute;  and  hence 
a  recital  that  a  constitutional  limitation  has  not  been 
exceeded  or  that  a  constitutional  condition  has  been  ful- 
filled, raises  an  estoppel  as  conclusive  as  a  recital  of 
like  effect  relative  to  a  statutory  limitation  or  require- 
ment.*' 

§  2334.     Effect  of  recitals  where  no  power  to  issue  bonds. 

The  term  "want  of  power"  to  issue  bonds,  which  de- 
fense may  be  set  up  without  regard  to  any  recitals  in 
the  bonds,  should  be  confined  to  its  strict  meaning,  in 
this  connection.  The  well  settled  rules  in  regard  thereto 
are  as  follows: 

1.  If  a  municipality  h^s  no  power  to  issue  bonds  he- 
cause  the  authority  so  to  do  has  not  been  delegated  by 
the  legislature  to  the  municipality,  recitals  in  the  bonds 
are  of  no  effect  even  where  the  bonds  are  in  the  hands 
of  bona  fide  purchasers."    "To  hold  otherwise  would  be 

42.  Hedges  v.  Dixon  County,  ,ii.  Illinois.  Lippinccjtt  v.  Pana, 
150  U.  S.  182,  14  Sup.  Ct.  71,  37  92  111.  24;  Gaddls  v.  Richland 
L.  Ed.  1044,  aff'g  37  Fed.  304.  County,  92  111.  119. 

43.  Gunnison  County  v.  E.  H.  New  Jersey.  Hudson  t.  "Win- 
Rollins  &  Sons,  173  U.  S.  255,  273,  slow   Tp.,   35   N.   J.   L.   437. 

19   Sup.  Ct.   390,  43  L.  Ed.   689;  North     Carolina.      Debnam    v. 

Lake    County   v.    Sutllff,    97    Fed.  Chitty,  131  N.  C.  657,  43  S.  B.  3. 

270,  38  C.  C.  A.  167,  172;   King  North  Dakota.     State  v.  School 

V.  Superior,  117  Fed.  113,  54  C.  C.  Dist.  No.   50,   18   N.   D.   616,   120 

A.  499.  N.  W.  555. 

Debt  limit,  recit^als  as  to,  §  2341,  Texas.      Noel    Young    Bond    & 

post.  Stock  Co.  V.  Mitchell  County,  21 
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to  invest  a  municipal  corporation  with  full  legislative 
power  and  make  it  superior  to  the  laws  by  which  it  was 
created."*"  However,  it  is  well  settled  that  the  recital 
pf  an  unconstitutional  act  as  authority  for  issuing  bonds 
will  not  invalidate  them  in  the  hands  of  an  innocent 
holder  if  power  for  the  issue  .can  be  found  ^elsewhere.*** 


Tex.  Civ.  App.  638,  54  S.  W.  284. 

Wisconsin.  Uncas  Nat.  Bank  v. 
Superior,  115  Wis.  340.  91  N.  W. 
1004. 

United  States.  South  Ottawa 
V.  Perkins,  94  U.  S.  260,  24  L. 
Ed.  154;  D'Esterre  v.  Brooklyn,  90 
Fed.  586;  Rathbone  v.  Kiowa 
County,  73  Fed.  395;  Swan  v. 
Arkansas  City,  61  Fed.  478;  Trav- 
elers' Ins.  Co.  V.  Oswego,  55  Fed. 
361;  Kelly  v.  Milan,  21  Fed.  842; 
Thomas  v.  Lansing,  14  Fed.  618, 
21  Blatchf.  119;  Chisholm  v.  Mont- 
gomery, Fed.  Cas.  No.  2,686,  2 
Woods,   584. 

Compare  National  Life  Ins^^  Co. 
V.  Board  of  Education,  62  Fed.  778, 
10  C.  C.  A.  637. 

Recital  that  bonds  were  issued 
"vncLer  and  pursuant"  to  law  and 
the  city  charter  does  not  estop 
the  city  to  assert  that  no  power 
was  delegated  to  the  municipality 
to  issue  the  bonds.  Katzenberger 
V.  Aberdeen,  121  U.  S.  172,  176, 
7  Sup.  Ct.  947,  30  L.  Ed.  911. 

45.  Dixon  County  v.  Field,  111 
U.  fe.  83,  92,  4  Sup.  Ct.  315,  28 
L.   Ed.   360. 

46.  Defiance  v.  SohAiidt,  123 
Fed.  1,  6,  59  C.  C.  A.  159,  affg 
117  Fed.  702. 

Contra,  see  Wilkes  County  v. 
Call,  123  N.  C.  308,  319,  31  S.  E. 
481,  44  L.  R.  A.  252. 

Judge  Hale,  in  the  recent  deci- 


sion of  Truman  v.  Harmony,  198 
Fed.  557,  says: 

"In  Wilkes  County  Com'rs  v. 
Coler,  113  Fed.  727,  51  C.  C.  A. 
399,  the  Court  of  Appeals  for  the 
Fourth  Circuit  held  that  if  there 
was,  in  fact,  an  act  which  gave 
authority  for  the  issue  of  bonds, 
such  bonds  were  valid,  notwith- 
standing they  purported  to  have 
been  Issued  under  the  authority 
of  an  illegal  statute,  and  even 
though  this  Illegal  statute  was  re- 
cited as  the  authority  for  the  is- 
sue. In  speaking  /for  the  court. 
Judge  Morris  said:  'The  recitals 
of  the  bonds  in  suit  are  as  fol- 
lows: That  the  bond  is  issued 
by  authority  of  an  act  of  the  gen- 
eral assembly  of  North  Carolina 
ratified  the  20th  day  of  February, 
A.  D.  1879.  This  act  being  an  in- 
valid enactment,  and  not  a  law, 
so  far  as  it  undertakes  to  give 
power  to  issue  bonds,  this  recital 
does  not  preclude  inquiry  as  to 
whether  or  not  there  was  such 
a  law,  and  the  existence  of  leg- 
islative authority.  Northern  Nat. 
Bank  V.  Trustees  of  Porter  Tp,, 
110  U.  S.  608,  4  Sup.  Ct.  254,  28 
L.  Ed.  258.  But  the  recital  of  an 
invalid  act  does  not  preclude  in- 
quiry as  to  whether  there  was  in 
existence  any  other  valid  legisla- 
tive authority  under  which  power 
to  issue  the  bond  could  be  up- 
held.   Wilkes  County  v.  Coler,  180 
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2.  If  the  statute  authorizing  the  issuance  of  bonds  is 
unconstitutional  because  not  legally  enacted,  or  for  any 
other  reason,  recitals  are  of  no  effect  and  the  bonds  can- 
not be  enforced  even  by  bona  fide  purchasers.*'^ 

'3.  If  the  bonds  are  invalid  because  issued  for  a  pri- 
vate rather  tha/n  a  public  purpose,  recitals  therein  that 
the  bonds  are  issued  for  a  purpose  which  is  a  public  one 
estop  the  municipality  to  deny  the  recital,  provided  the 
bonds  do  not  show  on  their  face  the  real  purpose  of  their 
issue.**     • 

4.  If  there  is  no  power  to  issue  bonds,  because  of 
failure  to  comply  with  conditions  precedent,  recitals  in 
the  bonds  generally  preclude  that  defense.*^ 

§  2335.     Recitals  contrary  to  matters  of  record. 

Eecitals  in  municipal  bonds  are  binding  notwithstand- 
ing that  they  are  contrary  to  matters  appearing  of  pub- 
lic record.^"  This  is  the  rule  in  force  at  present.  As 
said  by  one  author,  "the  broad  statements  made  in  Dixon 

U.   S.   506,   524    [21   Sup.   Ct.   458,  authority  to  issue  came  from  what 

45  Li.  Ed.  642].'     The  court  cited  proved   to    be   an   Invalid   source, 

many  other  authorities.     This  de-  Fernald  v.  Oilman,  123  Fed.  797; 

cision  of  the  Circuit  Court  of  Ap-  Knox  County  v.  Ninth  Nat.  Bank, 

peals   was   confirmed   by   the    Su-  147  U.  S.  91,  13  Sup.  Ct.  267,  37 

preme   Court   in   Wilkes    County  L.    Ed.    93;     *    *    *    Evansville 

Commissioners  v.  Coler,  190  U.  S.  v.  Dennett,  161  TJ.  S.  434,  16  Sup. 

107,    23    Sup.   Ct.    738,   47   L.    Ed.  Ct.  613,  40  L.  Ed.  760." 

971,  where  the  court  said  that  the  47.     Cass    County   v.   V/llbarger 

Invalidity   of  the  act   of   1879   as  County,  25  Tex.  Civ.  App.  52,  60 

conferring     power    to    issue    the  S.  W.  988;    South  Ottawa  v.  Per- 

bonds    did    not    estop    holders    of  kins,  94  U.  S.  260,  24  L.  Ed.  154. 

bonds    from    showing   that    there  48.     §    2338,-  -post. 

was   in   fact   ample   authority   to  49.    §    2339,   post. 

issue  the  bonds.     It  appears  to  be  50.    Waite   v.    Santa    Cruz,    184 

well  settled  that,  if  there  is  any  U.    S.    302,    22    Sup.    Ct.    327,    46 

authority  under  which  the  bonds  L.   Ed.   552;    Gunnison  County  v. 

may  be  issued  the  court  will  hold  E.   H.  Rollins   &  Sons,   173  TJ.   S. 

them  valid,  even  though  they  pur-  255,    19    Sup.   Ct.    390,    43   \i.   Ed. 

port  to  be  issued  by  reason  of  some  689 ;    Evansville    v.    Dennett,    161 

invalid      authority;       and      even  U.    S.   434,,  443,    16   Sup.   Ct.    613, 

though   the   municipal   officers   is-  40  L.  Ed.  760. 
suing  them  aaeume  that  their  only 
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County  V.  Field  (111  U.  S.  83,  4  Sup.  Ct.  315,  28  L.  Ed. 
360),  that  an  assessment  roll,  being  a  matter  of  record, 
takes  precedence  of  any  recital,  and  in  *  *  *  that 
municipalities  are  not  estopped  by  recitals  in  their  bonds 
except  as  to  matters  of  fact,  and  not  even  then,  if  the 
facts  recited  are  matters  of  public  record,  open  to  the 
inspection  of  every  inquirer,  have  been  either  stated  in 
the  way  of  obiter  dicta,  and  hence  only  to  be  taken  in 
connection  with  the  specific  case,  or  have  since  been  over- 
ruled by  subsequent  cases." '^ 

There  is  a  decision,  however,  by  the  Supreme  Court 
of  the  United  States,  that  if  the  fact  necessary  to  the 
exercise  of  the  authority  to  issue  bonds,  is  to  be  ascer- 
tained, as  provided  for  in  the  constitution  or  statute,  by 
reference  to  some  express  and  definite  record  of  a  pub- 
lic character,  rather  than  by  the  officers  charged  with  the 
issuance  of  the  bonds,  then  recitals  contrary  to  the  rec- 
ord canned  be  relied  on  by  the  purchaser ;  "*  but  such  de- 
cision has  at  least  been  modified  by  a  subsequent  decision 
of  that  court."* 

§  2336.     Recitals  as  to  ordinances,  resolutions,  or  orders 
of  court. 

Municipal  bonds  sometimes  recite  that  they  are  issued 
pursuant  to  a  certain  statute  and  pursuant  to  or  under 
an  ordinance,  the  title  or  date,  or  both,  of  which  is  gen- 
erally given.    While  earlier  cases  in  the  federal  courts,^* 

51.  Bronson,  Recitals  In  Mu-  bonds  had  any  duties  in  regard  to 
nicipal   Bonds,   p.   77.  publisliing   the   ordinance   or   de- 

52.  Sutliffi  V.  Lake  County,  147  termining  whether  It  had  been 
U.  S.  230,  13  Sup.  Ct.  318,  37  L.  published.  National  Bank  of 
Ed.  145.  Commerce  v.  Granada,  54  Fed.  100, 

53.  §    2341,   post.  4  C.  C.  A.  212,  afl'g  44  Fed.  262, 

54.  A  recital  that  bonds  were  and  48  Fed.  278. 

issued  under  an  ordinance  has  Publication  of  ordinance.  Re- 
been  held  not  to  estop  the  mu-  cital  in  bonds  that  they  were  Is- 
nlclpality  from  showing  that  such  sued  under  a  city  ordinance  does 
ordinance  was  never  published,  not  validate  the  bonds  where  the 
on  the  theory  that  neither  the  ordinance  was  not  published  as 
mayor  nor  clerk  who  signed  the  required     by    stat^jte.      National 
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as  well  as  the  state  courts  of  Texas,"'  and  Oregon,"'  and 
also  a  very  recent  decision  of  the  Court  of  Appeals  of 
Colorado,"''  uphold  the  rule  that  a  bona  fide  holder  of 


Bank  of  Commerce  v.  Granada,  48 
Fed.  278,  aff'd  In  54  Fed.  100,  4 
C.  C.  A.   212. 

General  recital  that  all  the  re- 
quirements of  the  statute  have 
been  complied  with  held  not  to 
estop  city  to  set  up  defense  that 
no  ordinance  was  ever  passed. 
S-wan  Y.  Arkansas  City,  61  Fed. 
478. 

55.  In  Peck  v.  Hempstead,  27 
Tex.  Civ.  App.  80,  65  S.  W.  653, 
the  executive  officers  of  the  city 
issued  and  negotiated  bonds  pur- 
porting to  be  the  bonds  of  the 
city,  with  a  recital  therein  that 
they  were  issued  by  virtue  of  an 
ordinance,  and  having  printed 
thereon  what  purported  to  be  the 
ordinance  authorizing  the  issue. 
The  ordinance  had  not  been  passed 
In  fact,  neither  had  other  re- 
quirements of  the  statute  been 
complied  with.  These  bonds  were 
sold  and  the  proceeds  used  for  the 
purposes  intended.  It  was  there 
held  that  the  bonds  were  void, 
and  could  not  be  enforced,  and 
It  was  further  held  that  the  city 
was  not  estopped  from  showing 
that  the  bonds  were  not  author- 
ized. 

56.  Kalmath  Falls  v.  Sachs,  35 
Ore.  325,  344,  57  Pac.  329,  76  Am. 
St.  Eep.  501. 

57.  General  recitals  in  bonds 
do  not  estop  the  municipality  to 
set  up  as  a  defense  that  the  bonds 
are  void  because  the  ordinance  au- 
thorizing the  issue  was  not  pub- 
lished as  required  by  statute. 
Aurora    v.    Hayden    (Colo.    App. 

5  McQ.  37 


1912),  126  Pac.  1109,  In  which  it 
Is  held  that  the  earlier  federal 
cases  have  not  been  overruled,  and 
it   is   said: 

"But  in  justice  the  people  of 
a  municipality  have  an  equal  right 
to  the  protection  of  the  law  with 
purchasers  of  municipal  bonds. 
It  is  true  that,  where  power  is 
conferred  upon  elected  officials, 
the  people  must  take  their  chances 
as  to  the  proper  exercise  of  that 
power.  But  the  law  provides  that 
the  bonds  in  this  case  could  only 
have  been  issued  by  virtue  of  tlie 
authority  conferred  by  ordinance. 
It  likewise  provided  how  such  an 
ordinance  was  to  be  enacted. 
Among  other  things  In  this  re- 
gard, it  speciflcally  provides  how 
such  an  ordinance  shall  be  pub- 
lished. It  further  provided  that 
the  ordinance  shall  not  take  ef- 
fect until  five  days  after  its  pub- 
lication. Again,  It  provided  that 
it  should  be  a  sufficient  defense  to 
any  suit  arising  thereunder  to 
show  that  no  such  publication 
was  made.  It  is  plain  that  these 
specific  provisions  as  to  publicity 
were  for  the  protection  of  the 
people  as  against  the  misconduct 
or  Ignorance  of  their  officials.  The 
legislature  thus  wisely  provided 
the  opportunity  for  the  people  to 
know,  and,  with  such  knowledge, 
the  opportunity  to  object,  to  pro- 
test, or  In  a  lawful  manner  at- 
tempt to  restrain  action  under  any 
such  ordinance;  and  they  were 
given  five  full  days  after  the 
passage  of  an  ordinance  In  which 
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nmnicipal  bonds  which  recite  that  they  were  issued  in 
pursuance  of  a  certain  statute,  and  in  conformity  with 
am  ordinance  or  resolution  of  a  specified  date,-is  charged 
with  notice  of  the  terms  and  contents  of  the  ordinance 
or  resolution,  the  later  federal  cases  in  effect  overrule 
the  earlier  cases  by  holding,  that  "the  recital  in  mu- 
nicipal bonds  that  they  were  issued  in  accordance  with 
the  provisions  of  the  enabling  statute  imports  that  they 
were  sent  forth  in  pursuance  of  a  lawful  and  proper 
resolution  or  ordinance,  and  of  just  and  proper  action 
by  the  governing  board  of  the  municipality.  It  relieves 
the  innocent  purchaser  of  all  inquiry,  notice  and  knowl- 
edge of  the  actual  action  and  record  of  the  board  or 
council,  and  estops  the  municipality  from  denying  that 
proper  action  was  taken  and  that  a  lawful  resolution  or 
ordinance  was  passed."®*    Thus,  recitals  that  bonds  are 


to  act  before  the  ordinance  might 
become  operative.  This  law  was 
general.  It  applied  alike  to  every 
town  in  the  state.  The  purchas- 
ers of  bonds  issued  in  this  case 
ft-ere  bound  by  the  law.  There- 
fore to  estop  the  municipality  from 
the  plea  and  proof  of  invalidity 
of  the  ordinance,  and  hence  that 
the  officials  who  issued  the  bonds 
were  without  authority  to  do  so, 
is  to  deny  the  municipality  and  its 
people  the  equal  protection  of  the 
law." 

58.  Per  Judge  Sanborn  in  Pair- 
field  V.  Rural  Indep.  School  Dist., 
116  Fed.  838,  54  C.  C.  A.  432,  rev'g 
111  Fed.  453,  and  quoting  from 
and  following  on  this  point  Waits 
V.  Santa  Cruz,  184  U.  S.  302,  22 
Sup.  Ct.  327,  46  L.  Ed.  552;  Evans- 
ville  V.  Dennett,  161  U.  S.  434,  16 
Sup.  Ct.  613,  40  L.  Ed.  760;  Hack- 
ett  V.  Ottawa,  99  U.  S.  88,  95,  25 
L  Ed.  363;  Mygatt  v.  Green  Bay, 
Fed.   Gas.  No.   9,998,   1   Biss.   292. 


In  Haskell  County  v.  National 
Life  Ins.  Co.,  90  Fed.  228,  32  C.  C. 
A.  591,  the  court  says:  "It  is 
true  that  in  National  Bank  of 
Commerce  v.  Town  of  Granada, 
54  Fed.  100,  4  C.  C.  A.  212,  and 
10  U.  S.  App.  692,  and  in  Hinkley 
V-  City  of  Arkansas  City,  69  Fed. 
768,  773,  16  C.  C.  A.  395,  400,  and 
32  XT.  S.  App.  640,  650,  this  court 
expressed  the  view  that  such  a 
recital  would  not  estop  a  munic- 
ipality from  showing  that  no 
proper  ordinance  had  been  passed 
or  proceedings  taken  by  the  legis- 
lative body  of  the  municipality 
authorizing  the  issue  of  the  bonds; 
but,  since  those  decisions  were 
rendered,  the  exact  question 
whether  or  not  the  recital  in  a 
series  of  bonds  that  they  were 
issued  'in  pursuance  of  an  act  of 
the  legislature  of  the  state  of  In- 
diana and  ordinances  of  the 
city  council  of  said  city  passed 
in  pursuance  thereof  put  a  pur- 
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issued  under  an  act  of  the  legislature  and  in  pursuance 
of  an  ordinance  of  a  certain  date  are  not  notice  to  the 
purchaser  of  the  terms  of  the  ordinance  which  show 
that  the  bonds  were  in  fact  issued  for  an  unlawful  pur- 
pose.^* So  where  railway  aid  bonds  recite  that  they  are 
issued  under  an  order  of  the  proper  court,  pursuant  to 
the  statute,  notice  is  not  imputed  to  a  purchaser  of  facts 
recited  in  such  order  contrary  to  recitals  in  the  bonds.*" 
However,  if  bonds  are  signed  by  persons  appointed,  by 
the  council  for  that  purpose,  the  ordinance  making  the 
appointment  must  be ,  examined  to  see  if  it  authorizes 
the  appointees  to  sign.®^ 

§  2337.     Recitals  as  to  consideration. 

A  recital  that  bonds  were  issued  for  a  valuable  con- 
sideration precludes  the  defense  of  failure  of  consider- 
ation.*^ 


chaser  upon  Inquiry  as  to  the 
terms  of  the  ordinances  under 
which  the  bonds  were  issued  was 
certified  to  the  Supreme  Court  by 
the  Circuit  Court  of  Appeals  of 
the  Seventh  Circuit,  and  that 
court  answered  that  it  did  not 
(referring  to  Evansville  v.  Den- 
nett, 161  U.  S.  434,  16  Sup.  Ct.  613, 
40  L.  Ed.  760)." 

59.  Fairfield  v.  Rural  Inde- 
pendent School  Dist.,  116  Fed.  838, 
54  C.  C.  A.  342. 

60.  Nicolay  v.  St.  Clair  County, 
Fed.  Cas.  No.   10,257,  3  Dill.  163. 

61.  "Under  the  enabling  stat- 
ute we  have  under  consideration 
in  the  present  case,  the  body 
selected  by  the  legislature  to  issue 
the  bonds  was  the  board  of  mayor 
and  aldermen.  If  that  body  had 
signed  the  bonds,  a  bona  fide  pur- 
chaser might  have  relied  upon  the 
recitals  contained  in  them  without 
going  further;  but  when,  on  in- 
spection of  the  bond  and  compar- 


ing It  with  the  enabling  act,  he 
found  that  the  board  had  not 
signed  the  bonds  as  such,  but  that 
they  were  signed  only  by  the 
mayor  and  clerk,  under  a  repre- 
sentation contained  in  the  bonds 
^hat  these  persons  had  been  ap- 
pointed by  the  board  for  the  pur- 
pose; it  became  the  duty  of  the 
intending  purchaser  to  go  one  step 
further  back,  behind  the  bonds, 
and  Inquire  whether  such  ap- 
pointment had  been  made  by  hav- 
ing recourse  to  the  ordinance  mak- 
ing the  appointment.  This  Is  a 
necessary  exception  to  the  rule' 
stated  in  section  935  of  Dillon  on 
Municipal  Corporations,  supra,  to 
the  effect  that  the  ordinances  need 
not  be  examined  to  test  the  valid- 
ity of  recitals."  Weil,  Roth  &  Co. 
V.  Newbern  (Tenn.  1912),  148  S. 
W.  680. 

62.    Cripple  Creek  v.  Adams,  36 
Colo.  320,  327,  85  Pac.  184. 
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§  2338.     Recitals  as  to  purpose  of  issue. 

Bonds  are  sometimes  required  to  recite  the  purpose 
of  'their  issue.**  Whether  required  or  not,  recitals  of 
the  purpose  of  the  issue  ®*  are  conclusive  in^  regard  there- 
to,®^ Thus,  recitals  of  the  purpose  for  which  the  bonds 
were  issued,  where  a  lawful  one,  precludes  the  defense 
that  the  bonds  were  in  fact  issued  for  a  different  and 
unlawful  purpose.®*    For  example,  a  recital  that  bonds 


63.  §  2296,  ante. 

64.  Pierre  v.  McLean,  106  Fed. 
817,  45  C.  C.  A.  658. 

65.  Waite  v.  Santa  Cruz,  89 
Fed.  619. 

Recitals  as  to  purpose  of  issue. 
Recitals  that  bonds  were  issued 
for  the  purpose  authorized  by  the 
statute  precludes  the  defense  that 
the  proposition  submitted  to  the 
voters  stated  the  purposes  differ- 
ent from  the  conditions  of  the 
bond.  Clapp  v.  Otoe  County,  104 
Fed.  473,  45  C.  C.  A.  579.   ' 

Where  bonds  recite  that  they 
are  issued  for  the  erection  of  a 
court  house,  a  purchaser  may  rely 
thereon,  and  the  municipality  can 
not  set  up  that  the  court  house 
was  illegally  removed  to  the  place 
where  the  court  house  was  built. 
Presidio  County  v.  City  Nat.  Bank, 
20  Tex.  Civ.  App.  511,  44  S.  W. 
1069. 

66.  Thompson  v.  Mecosta,  127 
Mich.  522,  528,  86  N.  W.  1044; 
Aberdeen  v.  Sykes,  59  Miss.  236; 
Defiance  v.  Schmidt,  123  Fed.  1, 
59  C.  C.  A.  159,  affg  117  Fed.  702; 
Second  Ward  Sav.  Bank  v.  Huron, 
80  Fed.  660;  Risley  v.  Howell,  64 
Fed.  453,  12  C.  C.  A..  218;  Port- 
land Sav.  Bank  v.  Evansville,  25 
Fed.  389;  Guernsey  v.  Burlington, 
Fed.   Cas.   No.    5,855,   4   Dill,   372. 

Effect  of  recitals  as  to  purpose 


of  issue.  "The  bonds  in  suit,  by 
their  recital  of  the  titles  of  the 
ordinances  under  which  they  were 
issued,  in  effect,  assured  the  pur- 
chaser that  they  were  to  be  'ised 
for  municipal  purposes,  with  the 
previous  sanction,  duly  given,  of  a 
majority  of  the  legal  voters  of  the 
city.  If  he  would  have  been 
bound,  under  some  circumstances, 
to  take  notice,  at  his  peril,  of  the 
provisions  of  the  ordinances,  he 
was  relieved  from  any  responsi- 
bility or  duty  in  that  regard  by 
reason  of  the  representation,  upon 
the  face  of  the  bonds,  that  the 
ordinances  under  which  they  were 
Issued  were  ordinances  'providing 
for  a  loan  for  municipal  purposes.' 
Such  a  representation  by  the  con- 
stituted authorities  of  the  city,  un- 
der its  corporate  seal,  would  nat- 
urally avert  suspicion  of  bad  faith 
upon  their  part,  and  induce  the 
purchaser  to  omit  an  examination 
of  the  ordinances  themselves.  It 
was,  substantially,  a  declaration 
by  the  city  with  the  consent  of  a 
majority  of  its  legal  voters,  that 
purchasers  need  not  examine  the 
ordinances,  since  their  title  iw- 
dicated  a  loan  for  municipal  pur- 
poses. The  city  is  therefore  es- 
topped, by  its  own  representations, 
to  say,  as  against  a  bona  fide 
holder  of  the  bonds,  that  they  were 
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were  issued  under  a  certain  statute  for  public  improve- 
ments precludes  the  defense  that  they  were  delivered 
for  a  private  improvement  and  hence  were  void.®'^    And 


not  Issued  or  used  for  municipal 
or  corporate  purposes.  It  can  not 
now  be  heard,  as  against  him,  to 
dispute  their  validity.  Had  the 
bonds,  upon  their  face,  made  no 
reference  whatever  to  the  charter 
of  the  city,  or  recited  only  those 
provisions  which  empowered  the 
council  to  borrow  money  upon  the 
credit  of  the  city  and  to  issue 
bonds  therefor,  the  liability  of  the 
city  to  him  could  not  be  ques- 
tioned. Much  less  can  it  be  ques- 
tioned. In  view  of  the  additional 
recital  in  the  bonds,  that  they 
were  issued  in  pursuance  of  an 
ordinance  providing  for  a  loan  for 
municipal  purposes;  that  is,  for 
purposes  authorized  by  its  char- 
ter." Hackett  v.  Ottawa,  99  U.  S. 
86,  95,  25  L.  Ed.  363. 

"It  would  be  the  grossest  in- 
justice, sad  In  conflict  with  all 
the  past  utterances  of  this  court, 
to  permit  the  city,  having  power 
under  some  circumstances  to  is- 
sue negotiable  securities,  to  es- 
cape liability  upon  the  ground  of 
the  falsity  of  its  own  representa- 
tions, made  through  oflScial  agents 
and  under  Its  corporate  seal,  as 
to  the  purposes  with  which  these 
bonds  were  issued.  Whether  such 
representations  were  made  inad- 
vertently, or  witli  the  Intention, 
by  the  use  of  inaccurate  titles  of 
ordinances,  to  avert  inquiry  as  to 
the  real  object  in  issuing  the 
bonds,  and  thereby  facilitate  thel.r 
negotiation  in  the  money  markets 
of  the  country,  in  either  case,  the 
city,  both  upon  principle  and  5iU- 


thority,  is  cut  off  from  any  such 
defense."  Hackett  v.  Ottawa,  99 
U.  S.  86,  25  L.  Ed.  363. 

Recitals  that  bonds  were"  Issued 
In  pursuance  of  certain  ordinances 
providing  for  a  loan  for  municipal 
purposes  preclude  the  defense  that 
the  bonds  were  not  Issued  for  mu- 
nicipal purposes.  Ottawa  v.  First 
Nat.  Bank  of  Portsmouth,  105  CJ. 
S,  342,  26  li.  Ed.  1127;  Hackett  v. 
Ottawa,  99  U.  S.  86,  25  L.  Ed. 
363. 

Recital  may  estop  municipality 
to  deny  that  bonds  were  issued 
for  a  public  purpose.  Clapp  v. 
Marice  City,  111  Fed.  103,  49  C.  C. 
A.   251. 

It  Is  no  defense  to  bonds  certi- 
fied on  their  face  to  have  been 
issued  for  a  lawful  purpose,  as 
against  a  iona  flde  purchaser,  that 
the  proceeds  were  intended  to  be 
used,  and  were  used,  for  an  un- 
lawful purpose.  National  Life  Ins. 
Co.  of  Montpelier  v.  Board  of  Edu- 
cation, 62  Fed.  778,  10  C.  C.  A. 
637. 

Recital  that  bonds  were  issued 
as  a  subscription  to  railroad,  no 
defense  that  they  were  in  fact 
issued  as  a  donation  (forbidden 
by  statute)  to  the  railroad.  Wes- 
son V.  Saline  County,  73  Fed.  917, 
20  C.  C.  A.  227,  following  Evans- 
vllle  V.  Dennett,  161  U.  S.  434,  16 
Sup.  Ct.  613,  40  L.  Ed.  760;  Ash- 
man V.  Pulaski  County,  73  Fed. 
927,  20  C.  C.  A.  232. 

67.  Thompson  v.  Mecosta,  127 
Mich.  522,  86  N.  W.  1044. 
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recitals  of  a  purpose  which  is  a  lawful  one  are  conclu- 
sive notwithstanding  an  examination  of  the  municipal 
records  would  have  shown  the  purpose  to  be  unlawful,*** 
since  the  purpose  stated  in  the  recitals  may  he  relied  on 
without  examining  the  records.®^  So  recitals  that  bonds 
were  issued  by  virtue  of  a  statute  in  satisfaction  of  judg- 
ments rendered  against  the  municipality  precludes  the 
right  to  deny  the  existence  of  such  judgments  J"  And 
it  has  been  held  that  general  recitals  that  bonds  were 
issued  by  virtue  of  a  statute,  where  a  statute  authorizes 
the  issuance  of  bonds  for  certain  purposes,  estops  the 
municipality  to  urge  that  the  bonds  were  in  fact  issued 
for  an  unauthorized  purpose/* 

§  2339.  Recitals  as  estoppel  to  deny  compliance  with 
conditions.  . 
If  the  officers  authorized  to  issue  the  bonds  had  the 
power  to  make  the  recitals,''^  and  the  power  exists  in  the 
municipality  to  issue  bonds,  under  certain  circumstances, 
for  the  purpose  for  which  the  bonds  are  issued,  a  bona 
fide  purchaser  may  rely  on  general  or  express  recitals 
•in  the  bonds,  in  so  far  as  the  proper  performance  of  all 
conditions  precedent  before  the  issuance  of  the  bonds 
is  concerned,'^*  unless  the  bonds,  on  their  face,  show  the 

68.  Schmid  v.  Frankfort,  131  Minnesota.  WTiite  v.  Chatfleld, 
Mich.  197,  91  N.  W.  131.  116  Minn.  371,  133  N.  W.  962. 

69.  Mitchell  County  v.  City  Neio  Jersey.  Mutual  Ben.  Life 
Nat.  Bank,  15  Tex.  CIt.  App.  172,  Ins.  Co.  v.  Elizabeth,  42  N.  J.  L. 
39    S.    W.    628,    rev'd    on    other  235. 

grounds  in  91  Tex.  361,  43  S.  W.  North  Dakota.    Coler  t.  Dwight 

880.  School'  Tp.,  3  N.  D.  249,  55  N.  W. 

70.  Geer  v.   Ouray  County,   97      587,   28   L.   R.  A.   649. 

Fed.  435,  38  C.  C.  A.  250.  Oregon.  Klamath  Falls  v.  Sachs, 

71.  Brewton  v.  Spira,  106  Ala.  35  Ore.  325,  57  Pac.  329,  76  Am. 
229,  17  So.  606.  St.  Rep.  501. 

72.  §   2331,   ante.  Texas.    Marshall  v.  Elgin  (Tex. 

73.  Ka,nsas.    South  Hutchinson      Civ.  App.  1912),  143  S.  W.  670. 
V.  Barnum,  63  Kan.  872,  66  Pac.  United  States.    Pana  v.  Bowler, 
1035.                                                           107  U.  S.  529,  2  Sup.  Ct.  704,  27  L.. 

Maine.  Lane  v.  Embden,  72  Me.  Ed.  424;  WetzeU  v.  Paducah,  117 
364.  Fed.  647;    Clapp  v.  Marice  City, 
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falsity  of  the  recitals^*     Stated  in  another  way,  where 

74.    Manhattan  Co.  v.  Ironwood, 
74  Fed.  535,  20  0/  C.  A.  642. 


(73  Continued.) 


Ill  Fed.  103,  49  C.  C.  A.  251; 
Clapp  V.  Otoe  County,  104  Fed. 
473,  45  C.  C.  A.  579;  Miller  v. 
Ferris  Irr.  Dist.,  99  Fed.  143; 
Pickens  Tp.  v.  Post,  99  Fed.  659, 
41  C.  C.  A.  1;  Township  of  Ninety- 
Six  V.  Folsom,  87  Fed.  304,  30  C. 
C.  A.  657;  Brown  v.  Ingalls  Tp., 
86  Fed.  261,  30  C.  C.  A.27;  Mercer 
County  V.  Provident  Life  &  Trust 
Co.,  72  Fed.  623,  19  C.  C.  A.  44; 
Marshall  v.  Elgin,  8  Fed.  783 ;  Hop- 
per V.  Covington,  8  Fed.  777,  10 
Bisa.  488;  Davis  v.  KendallviUe, 
Fed.  Cas.  No.  3,628,  5  Biss.  280; 
Pollard  V.  Pleasant  Hill,  Fed.  Cas. 
No.  11,253,  3  Dill.  195;  Portsmouth 
Sav.  Bank  v.  Yellow  Head,  Fed. 
Cas.  No.  11,296,  3  Biss.  474;  Wood- 
ward V.  Calhoun  County,  Fed.  Cas. 
No.  18,002;  Phelps  v.  Lewiston, 
Fed.  Cas.  No.  11,076,  15  Blatchf. 
131;  Carrier  v.  Shawangunk,  10 
Fed.  220;  Columbus  v.  Dennison, 
69  Fed.  58,  16  C.  C.  A.  125. 

Contra,  in  absence  of  estoppel 
by  express  legislative  enactment. 
Ontario  v.  Union  Bank  of  Roches- 
ter, 47  N.  Y.  S.  927,  21  Misc.  Rep. 
770,  rev'd  on  other  grounds  in  52 
N.  Y.  S.  328,  31  App.  Div.  324. 

No  defense  that  the  proposition 
submitted  to  the  voters  was  not 
the  same  as  that  recited  in  the 
bonds.  Kearney  v.  Woodruff,  115 
Fed.  90,  53  C.  C.  A.  117. 

Recitals  as  to  facts  precedent 
to  the  Issuance  of  the  bonds, 
within  the  province  of  the  officers 


to  determine,  are  conclusive. 
Wilkes  County  v.  Coler,  113  Fed. 
725,  51  C.  C.  A,  399,  affd  in  190 
U.  S.  107,  23  Sup.  Ct.  738,  47  L. 
Ed.  971. 

Rule  stated  in  text  applies 
although  bonds  were  not  Issued  by 
the  regular  municipal  officers  but 
by  commissioners  named  by  a 
court.  Andes  v.  Ely,  158  U.  S.  312, 
15  Sup.  Ct.  954,  39  L.  Ed.  996. 

In  Colorado,  however,  it  was 
held  by  the  court  of  appeals  of 
that  state  that  a  recital  that  bonds 
were  issued  in  strict  conformity 
to  the  statutes  did  not  preclude 
the  defenses  that  the  statutory 
provision  authorizing  the  issue  re- 
quired the  indebtedness  to  be  au- 
thorized by  ordinance  providing 
for  a  sinking  fund,  and  the  statu- 
tory provision  fixing  the  maturity 
of  the  bonds,  were  disregarded, — 
the  theory  being  that  the  recitals 
were  as  to  matters  of  law  rather 
than  of  fact,  and  that  purchasers 
were  chargeable  with  knowledge 
of  the  terms  of  the  statute  author- 
izing the  issuance  of  the  bonds. 
Sauer  v.  Gillett,  20  Colo.  App.  365, 
78  Pac.  1068. 

Lack  of  certificate  as  to  avail- 
able funds.  A  recital  that  all 
preliminary  steps  have  been  com- 
plied with  estops  the  municipality 
from  setting  up  the  lack  of  a  cer- 
tificate that  funds  for  the  contract 
are  in  the  treasury  of  the  munici- 
pality or  the  lack  of  a  proper  ad- 
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the  power  to  issue  bonds  is  granted  on  the  happening 
of  some  precedent  contingency  of  fact,  and  where  it  may 
be  gathered  from  the  legislative  enactment  that  the  offi- 
cers or  persons  designated  to  execute  the  bonds  were 
invested  with  power  to  decide  whether  the  contingency 
had  happened,  or  whether  the  fact  existed  which  was  a 
necessary  precedent  to  any  issue  of  bonds,  their  decision 
is  final  in  a  suit  by  the  bona  fide  holder  of  the  bonds 
against  the  municipality,  and  a  recital  in  the  bonds  that 
the  requirements  of  the  legislative  act  have  been  com- 
plied with,  is  conclusive,  and  especially  is  this  true  where 
the  fact  is  one  peculiarly  within  the  knowledge  of 
the  persons  to  whom  the  power  to  issue  the  bonds  has 
been  conditionally  granted.'^^ 

Furthermore,  recitals,  in  order  to  estop  the  munici- 
pality to  set  up  the  defense  that  conditions  precedent 
were  not  in  fact  complied  with,  negd  not  be  express  re- 
citals nor  need  they  recite  in  terms  that  all  the  require- 
ments of  the  law  have  been  complied  with  J®     To  illus- 

vertisement    of    the    bonds.     De-  stated  that  the  bond  was  issued  in 

fiance  v.   Schmidt,  123  Fed.  1,   8,  pursuance   of   the    statute,    desig- 

59  C.  C.  A.  159,  aff'g  117  Fed.  702.  nating  it  in  such  a  manner  as  to 

Recital  as  to  compliance  with  identify  it.    This  Is  in  legal  effect 

a  certain  condition  is  conclusive,  a  statement  that  each  and  all  of 

Nauvoo  V.  Ritter,  97  U.  S.  389,  24  the    necessary    preliminary    steps 

L    Ed.  1050.  were  taken  to  authorize  the  issue 

Recital  of  the  mal<ing  of  an  of  the  bonds."  A  general  recital 
order  directing  the  issuance  of  that  the  bonds  are  issued  In  pur- 
bonds  precludes  the  defense  that  suance  of  a  certain  statute,  speci- 
the  officers  failed  to  keep  a  record  fying  It,  or  like  recitals,  have  the 
of  such  order.  Gibbs  v.  School  same  effect  as  recitals  that  all 
Dist.  No.  10,  88  Mich.  334,  50  N.  conditions  precedent  have  been 
W.  294,  26  Am.  St.  Rep.  295.  complied   with.     Color  v.   Dwight 

75.  Coloma  v.  Eaves,  92  U.  S.  School  Tp.,  3  N.  D.  249,  259,  55  N. 
484,  23  L..  Ed.  579;  Marcy  v.  Os-  W.  587,  28  L.  R.  A.  649,  following 
wego  Tp.,  92  U.  S.  637,  23  Li.  Ed.  Dixon  County  v.  Field,  111  U.  S. 
748.  83,  4  Sup.  Ct.  315,  28  L.  Ed.  360; 

76.  "Nor  is  it  essential  that  School  District  v.  Stone,  106  U.  S. 
the  statement  should  set  forth  in  183,  187,  1  Sup.  Ct.  84,  27  L.  Ed. 
detail  that  all  the  various  condi-      90.    . 

tions    precedent    have   been    com-  General    recitals,   such   as  that 

plied  with.    It  is  sufficient  if  it  ts      the   bonds   were   issued    "in   con- 
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trate,  recitals  that  the  bonds  were  issued  "in  accordance 
with,""  "in  conformity  with,"^*  "in  pursuance  oi," ''^ 
"pursuant  to,"*"  "by  authority  of,"*^  or  "by  virtue 
of,"*^  a  particular  statute,  are  sufficient.*^ 

Eecitals  such  as  those  mentioned  above  not  only  pre- 
clude the  defenses  of  irregularities  in  the  proceedings 
preliminary  to  the  bond  issue,®*  but  also  preclude  the 


formlty  with"  or  "by  virtue  of 
or  "in  pursuance  of"  the,  statute 
which  authorizes  their  Issuance, 
are  conclusive,  as  against  iona 
fide  purchasers,  that  the  conditions 
precedent  had  been  performed 
when  they  were  issued,  provided 
the  recitals  were  of  officers  in- 
vested with  authority  to  determine 
when  such  conditions  are  com- 
plied with  and  with  power  to  issue 
the  bonds  on  the  fulfilment  of 
such  conditions.  G-rattan  Tp.  v. 
Chilton,  97  Fed.  145,  38  C.  C.  A. 
84,  aff'g  82  Fed.  873;  South  St. 
Paul  V.  Lamprecht  Bros.  Co.,  88 
Fed.  449,  31  C.  C.  A.  585,  589; 
Moran  v.  Miami  County,  67  U.  S. 
722,  17  Li.  Ed.  342.  See  also, 
Pompton  Tp.  v.  Cooper  Union  for 
Advancement  of  Science  and  Art, 
101  U.  S.  196,  25  L.  Ed.  803.  Com-  ' 
tra,  Scates  v.  King,  110  111.  456, 
470;  Carpenter  v.  Lathrop,  51  Mo. 
483,  494. 

Recital  of  compliance  with  one 
statute  as  inuring  to  another. 
Where  bonds  on  their  face  do  not 
expressly  refer  to  a  certain  stat- 
ute, but  do  recite  that  they  were 
issued  under  a  certain  other  stat- 
ute which  in  turn  refers  to  the 
former  statute  as  a  part  thereof, 
the  recital  imports  a  compliance 
with  the  provisions  of  both  stat- 
utes. Citizens'  Saving  &  Loan 
Ass'n  V.  Perry  County,  156  U.  S. 


692,   697,   15   Sup.   Ct.   547,   39   L. 
Ed.  585. 

77.  Haskell  County  v.  National 
Life  Ins.  Co.,  90  Fed.  228,  32  C. 
C.  A.  591. 

78.  School  District  v.  Stone,  106 
U.  S.  183,  187,  1  Sup.  Ct.  84,  27  L. 
Ed.  90. 

79.  Color  V.  Dwight,  3  N.  D.  249, 
260,  55  N.  W.-587,  2S  L.  R.  A. 
649;  Hughes  County  v.  Living- 
ston, 104  Fed.  306,  43  C.  C.  A.  541. 

80.  Clay  County  v.  Savings 
Soc,  104  U.  S.  579,  586,  26  L.  Ed. 
586. 

81.  Jordan  v.  Cass  County,  13 
Fed.  Cas.  No.  7,518,  3  Dill.  245. 

82.  Evansville  v.  Dennett,  161 
U.  S.  434,  i42,  16  Sup.  Ct.  613,  40 
L.  E^.  760. 

83.  Sufficiency  of  recitals  in 
general,  §  2332,  ante. 

84.  Irregularities.  General  re- 
citals preclude  the  defense  of 
alleged  irregularities,  in  keeping 
the  records,  in  conducting  the 
elections,  and  in  failing  to  adver- 
tise the  bonds  for  sale,  and  like 
matters.  Baxter  v.  Dickinson, 
136  Cal.  185,  68  Pac.  601. 

Recital  that  bonds  have  been 
issued  legally  precludes  inquiry 
into  irregularities  In  the  prelimi- 
nary proceedings.  Piatt  v.  Hitch- 
cock County,  139  Fed.  929,  933, 
71  C.  C.  A.  649. 

Recitals  are  conclusive  as  to  the 
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defense  that  there  was  no  petition  for  a  bond  issue,  as 
required  by  statute ;  ^^  and,  a  fortiori,  estop  the  munici- 
pality from  asserting  that  the  petition  of  freeholders  was 
insufficient  to  authorize  the  issuance  of  the  bonds.** 
Moreover,  such  recitals  preclude  defenses  that  no  .pro- 
vision was  made  for  an  annual  levy  to  pay  the  principal 
and  interest  of  the  bonds,  as  required  by  the  constitu- 
tion or  statutes.®'^ 


regularity  of  municipal  action  un- 
der the  statute  authorizing  the 
issuance  of  the  bonds.  North- 
western Sav.  Bank  v.  Centerville 
Station,  143  Fed.  81,  74  C.  C.  A. 
275;  Kearny  County  v.  Vandriss, 
115  Fed.  866,  53  C.  C.  A.  192; 
Harter  Tp.  v.  Kernochan,  103  XJ. 
S.  562,  570,  26  L.  Ed.  411. 

85.  Coler  v.  Rhoda  School  Tp., 
6  S.  D.  640,  63  N.  W.  158;  Von 
Hostrup  V.  Madison  City,  1  Wall. 
(U.  S.)  291,  17  L.  Ed.  538;'  Moul- 
ton  V.  Evansville,  25  Fed.  382. 

86.  Evansville  v.  Dennett,  161 
U.  S.  434,  16  Sup.  Ct.  613,  40  L. 
Ed.  760. 

In  New  York,  however,  the  rules 
of  the  federal  courts  in  regard  to 
the  effect  of  recitals  as  to  condi- 
tions precedent  have  not  been 
fully  followed,  at  least  as  to  rail- 
way aid  bonds.  Thus,  the  deci- 
sions in  that  state  are  that  where 
the  consent  of  the  majority  of  the 
taxpayers  in  writing  is  a  condi- 
tion precedent  to  the  execution  of 
railway  aid  bonds,  such  consent 
is  jurisdictional,  and  the  munici- 
pality may  always  defend  on  the 
ground  of  the  insufficiency  of  the 
petition  for  the  issuance  of,  or 
consent  to,  the  bonds,  notwith- 
standing any  recitals  therein 
(Craig  V.  Andes,  93  N.  Y.  405; 
Starin  v.  Genoa,  23  N.  T.  439),  ex- 


cept where  a  statute  expressly  de- 
clares that  all  bonds  shall  be  valid 
and  binding  in  the  hands  of  hona 
fiae  holders.  Alvord  v.  Syracuse 
Sav.  Bank,  98  N.  Y.  599. 

87.  Wilson  v.  Board  of  Edu- 
cation, 12  S.  D.  535,  81  N.  W.  952, 
aft'd  on  rehearing  in  15  S.  D.  317, 
89  N.  W.  480;  Beatrice  v.  Edmin- 
son,  117  Fed.  427,  54  C.  C.  A.  601; 
King  V.  Superior,  117  Fed.  113, 
54  C.  C.  A.  499;  National  Life  Ins. 
Co.  V.  Board  of  Education,  62  Fed. 
778,  IOC.  C.  A.  637. 

See  also,  Rowland  v.  San  Joa^ 
quin  County,  109  Cal.  152,  41  Pac. 
864. 

But  see  Montpelier  Savings 
Bank  &  Trust  Co.  v.  School  Dist. 
No.  5  of  Ludington,  115  Wis.  622, 
633,  92  N.  W.  439,  where  recital 
that  all  "acts  and  things  required 
to  be  done"  have  been  done  as  re- 
quired by  law  was  held  to  refer 
to  acts  and  things  required  by  the 
law  referred  to  in  the  bond,  and 
'  could  not  be  construed  as  an  ex- 
press statement  that  constitutional 
requirement  has  been  compiled 
with. 

An  authorized  recital  in  mu- 
nicipal bonds  that  all  "acts,  con- 
ditions and  things  required  to  be 
done  precedent  to  and  in  the  issu- 
ing of  this  bond  have  duly  hap- 
pened and  been  performed  in  regu- 
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So  the  municipality  is  estopped  thereby  to  set  up  the 
defense  that  the  election  to  vote  on  the  bond  issue  was 
not  provided  for  or  held  as  required  by  the  statute,  or 
that  the  issuance  was  not  authorized  by  a  vote  of  the 
necessary  number,**  or  the  defense  that  the  statute  re- 


lar  and  due  form  as  prescribed  by 
law"  precludes  the  municipality 
from  setting  up  that  it  did  not 
provide  funds  for  the  payment  of 
the  bonds  as  required  by  law. 
Superior  v.  Marble  Sav.  Bank,  148 
Fed.  7,  78  C.  C.  A.  175. 

88.  Township  of  Bernard  v. 
Morrison,  133  U.  S.  523,  10  Sup. 
Ct.  333,  33  L.  Ed.  766;  Marcy  v. 
Oswego  Tp.,  92  U.  S.  637,  23  L. 
Ed.  748;  Defiance  v.  Schmidt,  123 
Fed.  1,  7.  59  C.  C.  A.  159,  afl'g  117 
Fed.  702;  Lewis  v.  Comanche 
County,  35  Fed.  343,  aff'd  in  133  U. 
S.  198,  10  Sup.  Ct.  286,  33  L.  Ed. 
604;  Milner  v.  Pensacola,  Fed. 
Cas.  No.  9,619,  2  Woods,  632. 

But  see  Carroll  County  Sup'rs  v. 
Smith,  111  U.  S.  556,  4  Sup.  Ct. 
539,  28  L.  Ed.  517,  where  recital 
that  subscription  to  stock  of  rail- 
way company  was  "authorized" 
by  certain  statutes  was  not  a  suflB- 
cient  recital  to  estop  the  munici- 
pality from  defending  on  the 
ground  the  bonds  were  not  au- 
thorized by  a  vote  of  the  necessary 
number. 

Contra,  see  Veeder  v.  Lima,  19 
Wis.  280,  where  the  court  in  effect 
refuses  to  follow  Knox  County  v. 
Aspinwall,  21  How.  (U.  S.)  539, 
15  L.  Ed.  308,  and  purports  to  dis- 
tinguish that  case  in  that  it  ap- 
peared in  the  latter  case  that 
there  was  a  record,  fair  on  its 
face,  and  that  it  appeared  that  it 
■was  the  duty  of  the  commissioners 


to  decide.  In  the  first  Instance, 
whether  there  was  a  majority  vote 
In  favor  of  the  bond  issue. 

Recitals  as  conclusive  as  to 
elections.  Recitals  that  bonds 
were  issued  in  pursuance  of  cer- 
tain statutes  is  conclusive  as  to  a 
precedent  favorable  vote  of  the 
people  having  been  taken  where 
required  by  such  statute.  Bon- 
ham  V.  Needles,  103  XJ.  S.  648,  26 
L.  Ed.  451. 

Recitals  of  the  existence  of  a 
vote  in  favor  of  the  bond  issue  is 
conclusive.  Coloma  v.  Eaves,  92 
U.  S.  484,  23  L.  Ed.  579. 

Recitals  as  estoppel  as  to 
legality  of  elections.  Evansville 
V.  Dennett,  161  U.  S.  434.  443,  16 
Sup.  Ct.  613,  617,  40  L.  Ed.  760, 
764,  was  an  action  on  negotiable 
bonds  payable  to  bearer  and  issued 
by  the  city  of  Evansville,  Indiana, 
in  payment  of  a  subscription  of 
stock  in  a  railroad  company. 
"Each  bond  recited  that  it  was 
issued  In  payment  of  such  sub- 
scription, 'made  in  pursuance  of 
an  act  of  the  legislature  of  the 
state  of  Indiana,  and  ordinances 
of  the  city  council  of  said  city, 
passed  in  pursuance  thereof." 
There  were  other  negotiable  bonds 
involved  in  that  suit,  which  were 
issued  by  the  city,  each  reciting 
that  it  was  Issued  by  virtue  of 
the  city's  charter,  by  virtue  of  a 
certain  act  of  assembly  (its  title 
and   date   being   given),   and   by 
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qtiiring  bonds  to  be  advertised  for  sale  and  sold  at  not 
less  than  par  was  not  complied  with  but  that  the  bonds 
were  issued  direct  to  the  creditor.*'  Furthermore,  while 
the  question  has  never  been  directly  decided  by  the  fed- 


virtue  of  certain  resolutions  of  the 
city  council  of  named  dates;  and 
that  the  faith,  credit,  real  estate, 
revenues,  and  all  resources  of  the 
city  were  irrevocahly  pledged  for 
the  payment  of  principal  and  in- 
terest. It  was  contended  in  that 
case  that  the  ordinances  of  the 
city.  If  examined,  would  show  that 
the  election  held  in  the  city  upon 
the  question  of  issuing  the  honds 
was  not  legally  held,  and  there- 
fore that  the  bonds  were  issued 
without  authority  and  were  void. 
This  Court,  upon  a  review  of  for- 
mer decisions,  said:  'As,  there- 
fore, the  recitals  in  the  bonds  im- 
port compliance  with  the  city's 
charter,  purchasers  for  value  hav- 
ing no  notice  of  the  nonperform- 
ance of  the  conditions  precedent 
were  not  bound  to  go  behind  the 
statute  conferring  the  power  to 
subscribe,  and  to  ascertain,  by  an 
examination  of  the  ordinances 
and  records  of  the  city  council, 
whether  those  conditions  have,  in 
fact,  been  performed.  With  such 
recitals  before  them  they  had  the 
right  to  assume  the  circumstan- 
ces which  authorized  the  city 
to  exercise  the  authority  given  by 
the  legislature."  (Decision  as 
construed  in  Waite  v.  Santa  Cruz, 
184  U.  S.  302,  22  Sup.  Ct.  327,  46 
L.  Ed.  552). 

Manner  of  conducting  election. 
Recitals  as  to  the  manner  in 
which  the  election  was  conducted 
9,r?   congluslve.     Saij   Antonio   v. 


Mehaffiy,  96  U.  S.  312,  24  L.  Ed. 
816. 

Canvass  of  votes.  Recitals  of 
performance  of  all  conditions  pre- 
cedent preclude  an  attack  on  the 
canvass  of  the  votes.  Syracuse 
Tp.  V.  Rollins,  104  Fed.  958,  44  C. 
C.  A.  277. 

General  recitals  preclude  at- 
tacking the  election  for  irregu- 
larities or  asserting  defects  in  the 
preliminary  proceedings.  Rondot 
V.  Rogers  Tp.,  99  Fed.  202,  39  C. 
C.  A.  462. 

Compliance  with  vote.  So  re- 
citals that  bonds  were  issued  in 
pursuance  of  and  in  accordance 
with  a  vote  of  electors  precludes 
the  defense  that  the  maturity  of 
the  bonds  issued  did  not  corres- 
pond with  that  authorized  by  the 
vote.  Head  v.  Cowley  County,  82 
Fed.  716. 

Want  of  notice  of  the  election 
is  no  defense,  where  there  are  re- 
citals. Cumberland  County  Sup'rs 
V.  Randolph,  89  Va;  614,  16  S.  E. 
722;  Knox  County  v.  Aspinwall, 
21  How.-(U.  S.)  539,  16  L.  Ed. 
208. 

Irregularities  in  the  election 
ca.nnot  be  set  up.  Huidekoper  v. 
Buchanan  County,  Fed.  Cas.  No. 
6,847,  3  Dill.  175;  Judson  v.  Platts- 
burg.  Fed.  Cas.  No.  7,570  (omis- 
sion of  special  registration) ; 
Gause  v.  Clarksville,  1  Fed.  353 
(voters  not  duly  sworn). 

89.  St.  Paul  Gaslight  Co.  v. 
Sandstone,  73  Minn.  225,  75  N.  W. 
J050. 


§  2339  Eecitals  :  Conclusiveness.  4909 

eral  courts,  there  is  dicta  in  their  opinions  that  even 
where  there  is  no  election  held  at  all  a  general  recital 
will  estop  the  municipality  to  set  up  the  defense  that  the 
statute  required  a  submission  of  the  question  of  a  bond 
issue  to  the  people,*"  although  the  contrary  has  been  held 
in  some  state  courts.®^ 

Eecitals  that  bonds  were  issued  in  conformity  to  a 
certain  statute,  the  constitution,  and  an  ordinance  of  the 
city,  are  conclusive  that  the  ordinance  is  in  conformity 
with  the  statute.^^  So  a  recital  that  bonds  were  issued 
"by  virtue  of"  the  charter  of  the  city  imports  compli- 
ance with  the  provisions  of  such  charter.** 

On  the  other  hand,  if  bonds  are  placed  in  escrow,  to  be 
delivered  on  the  happening  of  a  certain  event,  recitals 
therein  are  not  conclusive  as  to  the  happening  of  such 
condition.  Thus,  a  purchaser  must  -take  notice  as  to 
whether  a  railroad  was  completed,  within  a  statute  au- 
thorizing a  trustee  holding  bonds  in  escrow  to  deliver 
them  on  the  completion  of  the  road,  notwithstanding  re- 
citals in  the  bond  as  to  their  issuance  pursuant  to  the 
authority  conferred  by  statute.'*  So  a  recital  is  not  con- 
clusive as  to  the  performance  of  a  condition  to  be  pet- 
formed  after  the  issuance  of  the  bonds.®^ 

90.  Northern  Natl.  Bank  v.  whether  conditions  precedent  have 
Porter  Tp.,  110  U.  S.  608,  617,  4  been  complied  with,  it  being  held 
Sup.  Ct.  254,  28  Li.  Ed.  258;  Doug-  that  the  clerk  and  president  of 
las  County  v.  BoUes,  94  U.  S.  104,  the  village  had  no  power  to  certify 
108,  24  L.  Ed.  46.               •  to  whether  there  had  been  an  elec- 

91.  See  Steins  v.  Franklin  tion.  Spitzer  v.  Blanchard,  82 
County,  48  Mo.  167,  8  Am.  Rep.  87.  Mich.  234,  46  N.  W.  400. 

In    Michigan,    where   a   statute  92.     Waite    v.    Santa    Cruz,    89 

fixes  the  debt  limit  of  a  munici-  Fed.  619.    To  same  effect,  Evans- 

pallty  at  a  certain  per  cent  of  the  ville  v.  Dennett,  161  U.  S.  434,  16 

assessed    valuation    and    provides  Sup.  Ct.  613,  40  L.  Ed.  760. 

that  no  greater  debt  shall  be  in-  93.     Evansville  v.  Dennett,  161 

'curred   unless   by   a   vote   of   the  U.  S.  434,  16   Sup,  Ct.  613,  40  L. 

people,  a  general  recital  does  not  Ed.  760. 

preclude   the   defense   that   there  94.     Mercer    County    v.    Provi- 

was  no  election  and  that  the  debt  dent  Life  &  Trust  Co.,  72  Fed.  623, 

was  in  excess  of  the  debt    limit,  19  C.  C.  A.  44. 

where  the  law  appointed  no  board  95.    Parker  v.  Smith,  3  111.  App. 

of  officers  to  determine  the  fact  356,  367. 
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§  2340.     Same — rules  applied  to  railway  aid  bonds. 

These  rules  that  recitals  preclude  the  defense  of  fail- 
ure to  comply  with  conditions  precedent  or  irregularities 
in  complying  therewith  apply  equally  well  to  railway  aid 
bonds,*®  so  as  to  precude  the  defense  of  any  mere  irreg- 
ularity in  making  the  subscription  or  issuing  the  bonds,®^ 
or  the  defense  that  conditions  precedent  prescribed  by 
the  popular  vote  were  not  observed,**  notwithstanding 
the  statute  itself  declares  that  in  such  case  the  bonds 
shall  not  be  binding.®*  So  recitals  in  railroad  aid  bonds 
that  the  required  per  cent  of  the  voters  have  petitioned 
for  their  issuance  is  conclusive.^     And  geineral  recitals 


96.  Northern  Nat,  Bank  v.  Por- 
ter Tp.,  110  U.  S.  608,  4  Sup.  Ct. 
254,  28  L.  Ed.  258,  aff'g  5  Fed. 
568  (distinguishing  Coloma  v. 
Evans,  92  U.  S.  484,  23  L,.  Ed. 
579);  Washington  Tp.  v.  Coler,  51 
Fed.  362,  2  C.  0.  A.  272,  4  U.  S. 
App.  622;  Kimball  v.  Lackland,  41 
Fed.  289;  Phelps  v.  Lewiston,  Fed. 
Cas.  No.  11,076,  15  Blatchf.  131; 
Miller  V.  Berlin,  Fed.  Cas.  No. 
9,562,  13-  Blatchf.  245;  Jordan  v. 
Cass  County,  Fed.  Cas.  No.  7,518, 
aff'd  in  95  U.  S.  373,  24  L.  Ed. 
419;  Foote  v.  Hancock,  Fed.  Cas. 
No.  4,911,  15  Blatchf.  343. 

Recitals  in  railway  aid  bonds 
that  they  were  issued  under  the 
authority  of  a  certain  statute  to 
pay  a  railway  aid  subscription  are 
conclusive  that  the  condition  of 
the  railroad  as  to  the  construction 
and  the  interest  of  the  munici- 
pality therein  were  such  as  is  re- 
quired to  exist  by  the  statute  be- 
fore such  bonds  can  be  issued. 
Stanley  County  v.  W.  N.  Coler  & 
Co.,  190  U.  S.  437,  23  Sup.  Ct.  811, 
47  L.  Ed.  1126,  aff'g  113  Fed.  705, 
51  C.  C.  A.  379. 

Railroad  aid  bonds  reciting  that 


the  subscription  was  "made  in 
pursuance  of  an  act  of  the  legis- 
lature and  ordinances  of  the  city 
council  -passed  in  pursuance 
thereof  imports  not  only  com- 
pliance with  the  act  of  the  legis- 
lature, but  also  that  the  ordinances 
were  in  conformity  with  the  stat- 
ute; "it  is  as  if  the  city  had  de- 
clared, in  terms,  that  all  had  been 
done  in  order  that  the  power 
given  might  be  exercised."  Evans- 
ville  V.  Dennett,  161  U.  S.  434,  442, 
16  Sup.  Ct.  613,  40  Im  Ed.  760. 

General  recitals  In  railway  aid 
bonds  preclude  the  defense  that 
conditions  as  to  completing  the 
road  were  not  fulfilled.  Chilton 
V.  Gratton,  82  Fed.  873,  aff'd  in  97 
Fed.  145,  38  C.  C.  A.  84. 

97.  Livingston  County  v.  F^irst 
Nat.  Bank,  128  U.  S.  102  9  Sup. 
Ct.  18,  32  L.  Ed.  359. 

98.  Oregon  v.  Jennings,  119  U. 
S.  74,  7  Sup.  Ct.  124,  30  L.  Ed. 
323. 

99.  American  Life  Ins.  Co.  v. 
Bruce,   105   U.   S.   328,   26   L.   Ed.  . 
1121. 

1.  Fulton  V.  Riverton,  42  Minn. 
395,  44  N.  W.  257;  Bissell  v.  Jef- 
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preclude  the  defense  that  less  than  the  required  number 
signed  the  petition.^ 

Where  railway  aid  bonds  can  be  issued  only  to  do- 
mestic corporations,  a  recital  ia-bonds  that  they  were  is- 
sued to  a  domestic  company  does  not  estop  the  munici- 
pality to  show  that  the  corporation  was  in  fact  a  for- 
eign corporation,  where  the  power  to  determine  such 
fact  is  not  delegated  to  the  officers  issuing  the  bonds.^ 

§  2341.  Recitals  as  affecting  bonds  in  excess  of  debt 
limits. 
Constitutional  provisions  in  some  states,  and  legisla- 
tive enactments  in  others,  generally  fix  a  debt  limit  be- 
yond which  municipalities  cannot  incur  indebtedness.* 
These  debt  limits  are  generally  a  certain  per  cent  of  the 
assessed  valuation  of  the  property  in  the  municipality. 
The  issuance  of  bonds  is  the  creation  of  indebtedness," 
except  that  funding  or  refunding  bonds  do  not  create  an 
indebtedness  within  such  provisions.*  It  follows  then 
that  no  municipality  has  power  to  issue  bonds  other  than 
funding  or  refunding  bonds  in  excess  of  the  debt  limit. 
The  purpose  of  debt  limit  provisions  is  to  protect  the 
taxpayers  in  municipalities  from  excessive  taxes  and  the 
creation  of  a  great  indebtedness  through  recklessness 
or  extravagance  of  public  officers.  Can  a  municipality 
in  any  way  evade  these  debt  limit  provisions'?  While  it 
was  undoubtedly  the  intent  of  the  framers  of  the  consti- 
tutional provisions,  and  of  the  legislatures  enacting  laws 

fersonviUe  City,  24  How.  (U.  S.)  In    a    case    involving    the    same 

287   16  Li.  Ed.  664.  bonds,  the  court  refused  to  follow 

I  2339,  ante.  the  state  decision,  but  on  the  con- 

2.  Von  Hostru'p  v.  Madison  trary  held  that  the  officers  had 
City,  1  Wall.  (U.  S.)  291,  17  U  the  power  to  make  such  recitals 
■^^    53g  and    that    they    were    conclusive. 

§  2339,  ante.  Municipal    Trust    Co.    v.    Johnson 

3.  Johnson  City  v.  Charleston,  City,  116  Fed.  458,  53  C.  C.  A.  178. 
C.  &  C.  R.  Co.,  100  Tenn.  138,  44  4.  Chap.  41,  ante,  this  volume. 
S.  W.  670,  aff'd  in  99  Fed.  663,  43  5.    §  2215,  et  seq.,  ante. 

C.  C.  A.  58,  49  L.  R.  A.  1^3.  6.    §  2226,  ante. 

In  the  federal  courts,  however. 
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of  the  same  nature,  that  under  no  circumstances  should 
a  municipality  be  permitted  to  incur  indebtedness  above 
the  debt  limit,  at  least  without  a  vote  of  the  people, 
yet  the  doctrine  of  estoppel  by  recitals  in  bonds  has  been 
carried  so  far  as  to  hold  that,  under  some  circumstances, 
a  municipality  may  incur  a  debt  without  any  regard  to 
the  debt  limit  and  it  will  be  obliged  to  pay  the  bonds 
issued  to  pay  for  such  indebtedness,  if  they  are  in  the 
hands  of  bona  fide  holders  and  falsely  recite  that  the 
debt  limit  hks  not  been  exceeded.  If  the  view  be  taken 
that  the  incurring  of  debt  ia  excess  of  the  debt  limit  is 
ultra  vires  and  hence  falls  withia  all  the  rules  relating 
to  ultra  vires  acts,'^  it'  would  seem  that  these  decisions 
go  too  far.  Municipalities  should  be  required  by  statute 
to  publish  at  regular  intervals  a  statement  as  to  the 
amount  of  municipal  indebtedness,  and  the  amount  of 
the  bond  issue  should  be  required  to  be  printed  on  each 
bond.  In  this  way,  by  referring  to  the  tax  roll  for  the 
assessed  valuation,  purchasers  of  municipal  bonds  could 
be  amply  protected,  and  at  the  same  time  the  taxpayers 
would  be  protected  against  unlawful  and  excessive  debts. 
However,  what  the  law  should  be,  and  what  it  is,  are  two 
separate  matters.  After  a  careful  examination  of  all  the 
decisions,  the  following  rules  are  believed  to  be  settled 
thereby : 

1.  If  bonds  issued  by  a  municipality  are  in  excess  of 
the  constitutional  debt  limit  applicable  to  the  munici- 
pality, it  is  estopped  to  set  up  such  debt  limit  as  a  de- 
fense, as  against  a  bona  fide  purchaser  of  such  bonds, 
according  to  the  decisions  of  the  federal  courts,  where 
(1)  there  is  an  express  recital  that  the  debt  limit  is  not 
exceeded,  and  (2)  the  bonds  do  not  show  on  their  face 
the  total  amount  of  the  bond  issue,  so  as  to  constitute  no- 
tice that  the  debt  limit  has  been  exceeded.^ 

7.  See  §  1172,  ante,  vol.  3.  Irg  Chaffee  County  v.  Potter,  142 

8.  Gunnison  County,  v.  E.  H.  U.  S.  355,  363,  12  Sup.  Ct.  216,  35 
RoHins  &  Sons,  173  U.  S.  255,  19  L.  Ed.  1040  (leading  case);  Bea- 
Sup.  Ct.  390,  43  L.  Ed.  689,  rev'g  trice  v.  Edminson,  117  Fed.  427, 
80  Fed.  692,  26  C.  C.  A.  91,  follow-  4S2,   54   C.   C.  A.   601. 
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2.  There  is  no  estoppel,  however,  in  any  case,  if  the 
bonds  show  on  their  face  that  the  debt  limit  has  been 
exceeded,*  as  where  the  bonds  state  the  total  amount  of 
the  bond  issue  and  it  is  only  necessary  to  consult  the 
assessment  roll  and  multiply  the  value  of  the  property 
as  it  there  appears  by  the  per  cent  which  is  the  debt 
limit,  to  see  if  the  bond  issue  is  beyond  the  limit ;  ^^  or 
if  a  public  record  prescribed  by  statute  as  determinative 
of  the  amount  of  the  authorized  issue  shows  that  the 
debt  limit  has  been  or  is  exceeded.^^ 


Contra,  see  Fairfield  v.  Rural 
Independent  School  Dlst.,  Ill  Fed. 
453,  rev'd  on  other  grounds  in  116 
Fed.  838,  54  C.  C.  A.  342. 

Debt  limit:  recitals  as  to  as 
estoppel.  "A  certificate  or  re- 
cital, by  ofiBcers  authorized  to  de- 
termine the  question  and  to  make 
the  recital,  that  a  constitutional 
limitation  has  not  been  exceeded, 
or  that  a  constitutional  condition 
has  been  fulfilled,  raises  an  estop- 
pel in  favor  of  a  bona  fide  pur- 
chaser as  conclusive  as  a  recital 
or  certificate  of  like  effect  rela- 
tive to  a  statutory  limitation  or 
requirement.  This  rule  was  an- 
nounced by  this  court,  in  1894, 
in  National  Life  Ins.  Co.  of  Mont- 
pelier  v.  Board  of  Education  of 
City  of  Huron,  62  Fed.  778,  791, 
27  U.  S.  App.  244,  265,  10  C.  C.  A. 
637,  651,  and  it  was  affirmed  by 
the  Supreme  Court,  upon  a  review 
of  the  authorities,  in  1898,  in 
Board  of  Com'rs  of  Gunnison  Co. 
V.  E.  H.  Rollins  &  Sons,  173  U.  S. 
255,  273,  274,  19  Sup.  Ct.  390,  43 
L.  Ed.  689;"  Lake  County  t.  Sut- 
lif£,  97  Fed.  270,  276,  38  C.  C.  A. 
167. 

Refunding  bonds,  rule  applied 
to  recitals  in.  Hardy  Tp.  v.,  Brat- 
tleboro  Sav.  Bank,  106  Fed.  986, 
46  C.  C.  A.  66,  aft'g  98  Fed.  624. 

gMcQ.  as 


Constructive  notice  of  amount 
of  bond  issue,  from  recitals  there- 
in, see  Rathbone  v.  Kiowa  Coun- 
ty, 83  Fed.  125,  27  C.  C.  A.  477, 
rev'g  73 '  Fed.   395. 

9.  Dixon  County  v.  Field,  111 
U.  S.  83,  4  Sup.  Ct.  315,  28  L. 
Ed.  360. 

If  the  bonds  disclose  upon  their 
face  an  issue  in  excess  of  the 
debt  limit,  a  purchaser  can  not 
rely  upon  a  recital  to  the  con- 
trary. Thus,  where  each  bond 
states  upon  its  face  that  it  is  one 
of  a  series  numbered  from  one  to 
twenty-three  inclusive,  "o/  like 
tenor  and  diate"  and  the  bonds 
in  suit  show  that  they  are  the 
last  of  the  series,  the  words  "of 
like  tenor"  fairly  indicate  that 
the  bonds  were  all  for  the  same 
amount,  so  that  if  the  amount  of 
one  bond  multiplied  by  twenty- 
three  creates  an  indebtedness  In 
excess  of  the  debt  limit,  the  bonds 
are  void  notwithstanding  recitals 
that  the  amount  of  the  issue  does 
not  exceed  the  debt  limit.  St. 
Lawrence  Tp.  v.  Purman,  171  Fed. 
400,   96   C.   C.   A.   356. 

10.  Chaffee  County  v.  Potter, 
142  U.  S.  355,  12  Sup.  Ct.  216, 
35  L.  Ed.  1040. 

11.  Corbet  v.  Rocksbury,  94 
Minn.  397,  103  N.  W.  U;  National 
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3.     On  the  other  hand,  a  general  recital  that  all  th^ 
requirements  of  the  law  have  been  complied  with  does 


Life  Ins.  Co.  v.  Mead,  13  S.  D. 
S7,  342,  82  N.  W.  78,  48  L.  R.  A. 
785;  Sutliffi  v.  Lake  County,  147 
V.  S.  230,  13  Sup.  Ct.  318,  37  L.. 
Ed.  145. 

"All  the  authorities  agree  that 
the  purchaser  of  municipal  bonds, 
where  there  is  a  debt  limit  pro- 
vision which  applies  to  the  mu- 
nicipality, 'is  bound  to  ascertain 
at  his  peril  from  the  public  rec- 
ords' whether  the  debt  limit  has 
been  exceeded  or  is  exceeded  by 
the  bond  issue,  and  'recitals  in 
the  honA  afford  him  no  protection 
upon  this  subject.'  "  St.  Lawrence 
Tp.  V.  Furman,  171  Fed.  400,  96 
C.  C.  A.  356.  This  statement,  how- 
ever, is  too  broad  since  it  must 
be  limited  to  records  referred  to 
In  the  statute  or  constitutional 
provision  fixing  the  debt  limit. 

Records  vs.  Recitals  as  to  debt 
limits.  Where  the  constitution  or 
the  legislative  act  under  whith 
bonds  are  issued  requires  a  pub- 
lic record  of  the  amount  of  the 
indebtedness  of  a  municipality, 
and  that  record  has  been,  made  ac- 
cordingly (and  it  wlE  be  pre- 
sumed to  have  been  made,  in  the 
absence  of  evidence  to  the  con- 
trary) so  ,that,  when  it  Is  taken 
in  connection  with  the  assessed 
valuation  of  the  property  of  the 
municipality,  it  furnishes  a  prac- 
tical test  or  gp,uge  by  which  the 
purchaser  can  readily  determine 
whether  the  constitutional  or 
statutory  limitation  has  been  vio- 
lated, he  is  charged  with  notice 
of  the  facts  which  that  record 
discloses,   without  regard  to  any 


recitals  In  the  bonds.  This  Is  the 
rule  laid  down  by  the  Supreme 
Court  of  the  United  States  in  Sut- 
'liff  V.  Lake  County,  147  U.  S.  230, 
235,  13  Sup.  Ct.  318,  37  L.  Ed.  145. 
Under  such  rule,  if  the  record 
falls  to  show  a  violation  of  the 
limitation,  the  purchaser  of  bonds 
is  not  required  to  look  beyond  It 
and  the  municipality  can  not 
prove  other  records  or  facts  to 
overthrow  them.  Lake  County  v. 
Sutliff,  97  Fed.  270.  38  C.  C.  A. 
167,  174.  However,  this  rule  as 
to  regords  referred  to  in  the  enab- 
ling act  being  constructive  notice 
such  as  to  overthrow  recitals  in 
bonds  is  at  least  limited  by  a 
later  decision  of  the  Supreme 
Court  of  the  United  States  (Gun- 
nison County  V.  E.  H.  Rollins  & 
Sons,  173  U.  S.  255,  19  Sup.  Ct. 
390,  43  L.  Ed.  689),  which,  while 
not  overruling  the  Sutliff  case 
and  not  entirely  clear  on  this 
point,  is  construed  by  Judge  Dil- 
lon as  deciding  the  "exact  prin- 
ciple" that  "the  uSual  or  general 
requirement  In  the  charter  or  leg- 
islation as  to  the  municipality 
making  financial  statements  and 
entering  them  of  record  not  corir 
tained  in  the  enabling  act  and 
having  no  connection  with  the 
express  power  to  issue  bonds 
(italics  are  mine),  and  which 
financial  statements  are  not  de- 
clared to  be  constructive  notice 
of  the  amount  of  indebtedness, 
will  not  preclude  a  municipality 
from  being  estopped  In  favor  of  a 
bona  fide  holder  by  an  express 
recital   that   the   debt   limit   pre- 
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not,  according  to  the  better  rale,  estop  the  municipality 
to  deny,  that  the  constitutional  or  statutory  debt  limit 
has  been  exceeded, ^^  at  least  unless  the  power  to  decide 
as  to  the  amount  of  bonds  to  be  issued  is  expressly  con- 
ferred upon  the  officers  executing  the  bonds.  Thus,  it 
has  been  held  that  where  certain  officers  are,  by  the  stat- 
ute, constituted  the  tribunal  for  the  purpose  of  determin- 
ing the  amount  of  the  indebtedness,  in  excess  of  which 
the  bonds  were  not  to  be  issued,  their  de«ision,  embodied 
in  a  general  recital,  is  conclusive  in  regard  thereto.^* 

4.     Where  the  debt  limit  is  prescribed  by  a  statute 
rather  than  a  constitutional  provision,  there  is  some  au- 


scribed  by  the  constitution  has 
not  been  exceeded  in  the  issue  of 
the  bond  containing  such  recital." 
Dillon,  Mun.  Corp.  (5th  Ed.),  § 
924. 

Where  there  is  in  fact  no 
record,  although  required  by  stat- 
ute, recitals  estop  the  municipal 
ity  to  set  up  that  the  debt  limit 
has  been  exceeded.  Dudley  v, 
Lake  County,  80  Fed.  672,  26  C 
C.  A.  82,  rev'd  on  other  grounds 
in  173  U.  S.  243,  19  Sup.  Ct.  398. 
43  L.  Ed!  684. 

12.  Lake  County  t.  Graham^ 
130  U.  S.  674,  9  Sup.  Ct.  654,  32 
L.  Ed.  1065;  Dixon  County  v, 
Field,  111  U.  S.  83,  4  Sup.  Ct, 
315,  28  L.  Ed.  360;  Independent 
School  Dist.  of  Steamboat  Rock 
V.  Stone,  106  U.  S.  183,  1  Sup.  Ct. 
84,  27  L.  Ed.  90;  Geer  v.  School 
Dist.  No.  11,  97  Fed.  732,  38  C. 
C.  A.  392;  Springfield  Safe-Deposit 
&  Trust  Co.  V.  Attica,  85  Fed. 
387,  29  C.  C.  A.  214;  Prlckett  v. 
Marcellne,  65  Fed.  469. 

See  also  Nesblt  v.  Independent 
Dist.  of  Riverside,  144  U.  S.  610, 
12  Sup.  Ct.  746,  36  L.  Ed.  562, 
aff'g  25  Fed.  635. 

But  see  Gamble  v,  Rural  Inde- 


pendent School  Dist.,  132  Fed.  514, 
519,  rev'd  on  other  grounds  in  146 
Fed.  113,  76  C.  C.  A,  53S;  Mu- 
nicipal Trust  Co.  V.  Johnson  City, 
116  Fed.  458,  53  C.  C.  A.  178; 
Bates  V.  Independent  School -Dist. 
of  Riverside,  25  Fed.  192,  distin- 
guishing between  the  word  "un- 
der" and  "in  pursuance  of,"  "in 
conformity  with,"  "by  virtue  of," 
etc. 

Compare  Citizens'  Bank  v.  Ter- 
rell, 78  Tex.  450,  14   S.  W.  1003. 

13.  Sherman  County  v.  Sim- 
onds,  109  U.  S.  735,  737,  3  Sup. 
Ct.  502,  27  L.  Ed.  1093. 

Where  the  constitution  or  stat- 
ute expressly  or  impliedly  pre- 
scribes that  designated  public  of- 
ficials shall  determine  the  ques- 
tion as  to  whether  the  bond  issue 
exceeds  the  amount  authorized, 
their  decision,  as  embodied  in  a 
recital  that  the  bond  is  issued  in 
pursuance  of  a  certain  statute 
and  in  pursuance  of  a  special 
vote,  hag  been  held  conclusive  on 
the  municipality.  Marcy  v.  Oswego 
Tp.,  92  U.  S.  637,  23  L.  Ed.  748. 
See  also  Dallas  County  v.  Mc- 
Kenzie,  110  U.  S.  686,  4  Sup.  Ct. 
184,  28  L.  Ed.  285. 
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thority,  more  or  less  doubtful,  that  recitals  that  the  bonds 
were  issued  under  the  authority  of  a  certain  statute,  es- 
top the  municipality  to  deny  that  the  issue  was  in  excess 
of  that  limited  by  such  statute ; "  but  if  the  debt  limit 
is  prescribed  by  a  constitutional  provision,  such  a  re- 
cital is  not  an  estoppel  to  set  up  the  debt  limit. *^ 

A  recital  that  bonds  were  issued  under  the  authority 
of  a  statute  and  in  pursuance  of  a  city  ordinance  does 
not  necessarily  import  a  compliance  with  a  provision  in 
the  state  constitution  limiting  the  amount  of  indebted- 
ness of  the  municipality.^*  But  if  the  statute  and  the 
constitution  fix  the  same  debt  limit,  a  recital  in  bonds 
that  they  were  issued  pursuant  to  and  in  compliance 
with  said  statute  and  that  "all  the  provi^ons  of  said 
act  have  been  fully  complied  with,"  has  been  held  con- 
clusive that  the  debt  limit  has  not  been  exceeded." 

A  recital  in  bonds  that  they  are  issued  pursuant  to  a 
certain  statute  and  order  of  a  county  commissioner's 
court  estops  the  municipality  to  deny,- as  against  a  legal 
holder  of  the  bonds,  that  they  were  issued  conforma- 
bly, in  all  respects,  with  the  statutes  referred  to,  and 
that  tbey  were  in  excess  of  the  amount  so  ordered  by 
such  court,  since  the  purchaser  was  not  bound  to  inves- 
tigate such  order  but  could  rely  on  the  recitals.^" 

§  2342.     Recitals  in  funding  or  refunding  bonds. 

Eecitals  in  funding  or  refunding  bonds  showing  the 
purpose  of  their  issuance  and  the  statute  under  which 
issued  estop  the  municipality  from  denying  (1)  that  the 
municipality  and  its  officers  have  applied  the  bonds  to 

14.  Humbolt  Tp.  V.  Long,  92  17.  Lake  County  v.  Sutliff,  97 
U.  S.  642,  23  L.   Ed.  752;    Marcy      Fed.   270,   38   C.   C.   A.    167. 

V.  Oswego,  92  U.  S.  637,  23  L.  Ed.  See     also     Piatt     v.    Hitchcock 

748.                                             *  County,  139  Fed.  929,  71  C.  C.  A. 

Compare  §  2333,  ante.  649. 

15.  Lake  County  v.  Graham,  18.  Presidio  County  v.  Noel- 
130  U.  S.  674,  9  Sup.  Ct  654,  32  Young  Bond  &  Stock  Co.,  212  U, 
L.   Ed.   1065.  S.  58,  29  Sup.  Ct.  237.  53  L.  Ed, 

16.  Buchanan  v.  Litchfield,  102,  402, 
U.  S.  278,  292,  26  L.  Ed.  138. 
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the  lawful  purpose  for  wMch  they  appear  on  their  face 
to  have  been  issued;  "  (2)  that  the  bonds  were  exchanged 
for  the  fundable  debt  in  the  method  prescribed  by  the 
law,  so  that  they  neither  increased  nor  diminished  the 
indebtedness  of  the  municipality;*"  and  (3)  where  such 
bonds  recite  that  they  are  issued  in  pursuance  of  legis- 
lative authority  to  fund  the  indebtedness  of  the  munici- 
pality, or  to  take  up  old  bonds  falling  due,  such  recitals 
are  equivalent  to  a  declaration  that  they  have  been  issued 
to  fund  a  valid  debt  in  the  method  prescribed  by  the 
law,  and  estop  the  municipality,  as  against  a  bona  fide 
purchaser,  from  claiming  that  the  debt  or  bonds  funded 
was  invalid  or  fictitious,^^  but  not  where  the  purchaser 


19.  Independent  School  Dist. 
V.  Rew,  111  Fed.  1,  9,  49  C.  C.  A. 
198,  55  Li.  R.  a.  364. 

20.  Independent  School  Dist. 
V.  Raw,  111  Fed.  1,  10,  49  C.  C.  A. 
19S,  55  L.  R.  A.  364,  and  cases 
cited. 

21.  Tyler  v.  Tyler  Building  & 
Loan  Assn.,  99  Tex.  6,  86  S.  W, 
750;  Waite  v.  Santa  Cruz,  184  U. 
S.  302,  22  Sup.  Ct.  327,  46  L.  Ed. 
552,  rev'g  98  Fed.  387,  39  C.  C.  A. 
106;  Fairfield  v.  Rural  Independ- 
ent School  Dist.,  116  Fed.  838,  54 
C.  C.  A.  342,  rev'g  111  Fed.  453 
(holding  also  that  additional  re- 
citals that  the  bonds  were  issued 
under  a  resolution  of  a  certain 
date  was  not  notice  of  the  inva- 
lidity of  the  claims  funded  al- 
though such  resolution  disclosed 
that  fact);  Independent  School 
Dist.  V.  Rew,  111  Fed.  1,  9,  49  C.  C. 
A.  198,  55  L.  R.  A.  364;  Pierre 
V.  Dunscomb,  106  Fed.  611,  45 
C.  C.  A.  499;  Barber  County  v. 
Society  for  Eav.,  101  Fed.  767, 
41  C.  C.  A.  667;  Seward  County 
V  Aetna  Life  Ins.  Co.,  90  Fed. 
222,    32    C.    C.    A.    585;    Waite   v. 


Santa  Cruz,  89  Fed.  619;  Huron 
V.  Second  Ward  Sav.  Bank,  86 
Fed.  272,  30  C.  C.  A.  38,  49  L.  R. 
A.  534;  Kiowa  County  v.  Howard, 
83  Fed.  296,  27  C.  C.  A.  531; 
Brown  v.  Ingalls  TJ.,  81  Fed.  485; 
West  Plains  Tp.  v.  Sage,  69  Fed. 
943,  16  C.  C.  A.  553;  Cadillac  v. 
Woonsocket  Inst,  for  Sav.,  58  Fed. 
935,  7  C.  C.  A,  574;  National  Bank 
ot  Commerce  v.  Granada,  41  Fed. 
87. 

To  same  effect.  State  v.  Wichita 
County,  62    Kan.  494,  64    Pae.  45. 

Contra,  see  Keehn  v.  Wooster, 
13  Ohio  Cir.  Ct.  Rep.  270,  7  O.  C. 
D.  456,  where  statute  requires 
bonds  to  state  the  purpose  of  their 
issuance. 

Recitals  in  refunding  bonds. 
"The  city  of  Santa  Cruz  had  power, 
under  the  Constitution  and  laws 
of  California,  to  refund  its  out- 
standing indebtedness,  evidenced 
by  bonds  and  warrants.  The  na- 
ture and  extent  of  such  indebted- 
ness were  matters  peculiarly  with- 
in the  knowledge  of  its  constituted 
authorities.  When,  therefore,  the 
refunding  bonds  in  suit  were  is- 
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was  not  a  bona  fide  purcliaser  because  the  miimtes  fur- 
nished to  him  affifmatively  showed  tliat  the  bonds  were 
not  refun'ding  bonds.^^  A  fortiori,  recitals  in  refunding 
bonds  that  they  were  issued  to  retire  certain  "binding, 
subsisting,  legal"  obligations  of  the  municipality  pre- 
cludes the  defense  that  the  claims  funded  were  illegal.^* 
Under  this  rule,  a  municipality  which  has  issued  bonds 
recited  to  be  for  the  purpose  of  funding  or  refunding  in- 
debtedness, but  in  fact  for  the  unlawful  purpose  of  pro- 
moting and  paying  a  bonus  to  a  manufacturing  estab- 
lishment, is  estopped  to  deny  the  recitals  by  setting  up 
the  defense  that  the  bonds  were' in  fact  issued  for  an  un- 
lawful purpose.^*  So  recitals  that  bonds  were  issued  in 
accordance  with  the  provisions  of  a  refunding  statute 
preclude  the  defense  that  there  was  included  therein,  in 
violation  of  a  statute,  a  sum  in  excess  of  the  actual 
prior  indebtedness  of  the  municipality.^^  So  any  irreg- 
ularity in  creating  the  original  indebtedness  cannot  be 


sued  with  the  recitals  therein  con- 
tained, the  city  thereby  represent- 
ed that  it  issued  them  under,  and 
in  pursuance  of,  and  in  conform- 
ity with,  the  act  of  1893  and  the 
Constitution  of  the  state.  As 
nothing  on  the  face  of  the  bonds 
suggested  that  such  representa- 
tions were  false,  purchasers  had 
the  right  to  assume  that  they 
were  true,  especially  in  view  of 
the  broad  recital  that  everything 
required  by  law  to  be  done  and 
performed  before  executing  the 
bonds  had  been  done  and  perform- 
ed by  the  city.  As  there  was 
power  in  the  city  to  Issue  refund- 
ing bonds  to  be  used  in  discharg- 
ing its  outstanding  indebtedness 
of  a  specified  kind,  purchasers 
were  entitled  to  rely  upon  the 
truth  of  the  recitals  in  the  bonds 
that  they  were  of  the  class  which 
the  act  of  1893  authorized  to  be 


refunded.  They  were  under  no 
duty  to  go  further  and  examine 
the  ordinances  of  the  city  to  as- 
certain whether  the  recitals  were 
false.  On  the  contrary,  purchas- 
ers could  assume  that  the  ordi- 
nances would  disclose  nothing  in 
conflict  with  the  recitals  in  the 
bonds."  Per  Mr.  Justice  Harlan 
in  Waite  v.  Santa  Cruz,  184  U. 
S.  302,  22  Sup.  Ct.  327,  46  L.  Ed. 
552. 

22.  Montpeller  Savings  Bank& 
Trust  Co.  V.  School  Dist.  No.  5, 
115  Wis.   622,   92  N.  W.   439. 

23.  Wesson  t.  Mt.  Vernon,  98 
Fed.  804,  39  C.  C.  A.  301. 

24.  Kent  v.  Dana,  100  Fed.  56, 
60,  40  C.  C.  A.  281;  Cadillac  v. 
Woonsocket  Inst,  for  Sav.,  58  Fed. 
935,  7  C.  C.  A.  574. 

25.  Meade  County  v.  Aetna  Life 
Ins.  Co.,  90  Fed.  237,  32  C.  C.  A. 
600. 
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urged  as  against  general  recitals  of  the  refunding 
bonds.^"  Likewise,  general  recitals  in  funding  or  re- 
funding bonds,  showing  the  purpose  of  the  issue,  pre- 
cludes the  defense  that  the  debt  limit  has  been  ex- 
ceeded,'''' since  such  bonds  do  not  of  themselves  create 
any  indebtedness,  within  debt  limit  provisions.^? 

§  2343.  Recitals  showing  on  their  face  statutory  provi- 
sions not  complied  with. 
If  recitals  in  municipal  bonds  show  on  their  face  that 
the  statutory  requirements  have  not  been  complied  with, 
they  are  not  only  ineffective  but  the  purchaser  is  bound 
to  take  notice  of  the  provisions  of  the  statute  under 
which  the  bonds  purport  to  be  issued.^*  For  instance,  a 
recital  that  an  election  was  duly  held  on  a  certain  day 
is  of  no  effect  to  protect  a  purchaser,  where  the  stat- 
ute referred  to  showed  that  no  election  could  have  been 
legally  held  before  a  certain  later  day,  but  such  recital 
inures  to  the  benefit  of  the  municipality  in  showing  that 
the  bonds  were  void.*" 

10.      PAYMENT. 

§  2344.     In  general. 

Municipal  bonds  are  issued  for  a  definite  term  of 
years,  and  the  best  and  most  common  practice  is  to  pro- 
vide in  advance  for  their  payment  at  maturity.  For- 
merly such  provision  was  usually  made  through  sinkiag 
funds,  but  for  a  number  of  years  past  there  has  been  a 

26.  Bradford  v.   Cameron,   145         Compare   Shaw  v.   Independent 
Fed.  21,  76  C.  C.  A.  21.  School  DIst.  of  Riverside,  62  Fed. 

27.  Independent     School    Dlst       911. 

V.  Rew,  111  Fed.  1,  9,  49  C.  C.  A.  §  2341,  ante. 

198,  55  L.  R.  A.  364;    Pierre    v.  28.    §  2226,  ante. 

Dunscomb,  106  Fed.  611,  45  C.  C.  29.    §  2321,  ante. 

A.    499;     Keene    Plve-Cent    Sav.  30.    McClure  v.  Oxford  Tp.,  94 

Bank   v.    Lyon    County,    97    Fed.  U.   S.    429,    24   L.   Ed.    129. 

159;   Huron  v.  Second  Ward  Sav.  See  also  Crow  v.  Oxford  Tp.,  119 

Bank,  86  Fed.  272,  30  C.  C.  A.  38,  U.  S.  215,  7  Sup.  Ct.  180,  30  L. 
49   L.   R.   A.   534.                                ^  Ed.   388, 
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growing  tendency  to  pay  off  municipal  bonds  in  install- 
ments. This  plan  obviates  the  necessity  of  administer- 
ing a  number  of  special  and  rapidly  accumulating  funds, 
"which  sometimes  present  financial  difficulties,  and  are 
always  subject  to  diversion  on  the  part  of  unscrupulous 
or  ill-advised  municipal  officials.*^ 

Having  already  considered  the  necessity  of  making 
provision  for  payment  before  or  at  the  time  of  issuing 
the  bonds,**  and  provisions  in  the  bonds  as  to  payment,^' 
it  is  necessary  to  refer  to  certain  rules  govemiag  the 
actual  payment  of  the  bonds.  Bonds  are  payable  at  their 
maturity,^*  on  demand,^^  at  the  place  fixed  in  the  bond, 
from  the  funds  applicable  thereto,  together  with  the  in- 
terest due  and  payable.  If  interest  is  paid  by  the  mu- 
nicipality in  violation  of  a  statute,  the  municipality  may, 
it  seems,  set  off  such  payments,  in  an  action  on  the 
bonds.*® 

If  there  is  no  provision  to  the  contrary,  bonds  are 
payable  at  the  treasury  of  the  municipality,*^  and  must 

31.  New  International  Bncy-  funding  until  barred  by  llmita- 
clopedla,  Vol.  14,  p.  116.  tlons  may  be  refused.     Bates  v. 

32.  §§  2173,  2174,  ante.  Gregory,  89  Cal.  387,  26  Pac.  891. 

33.  §i  2292,  2294,  2289,  ante.  Presentation  for  audit.     Bonds 

34.  Moore  v.  Jefferson  City,  45  need  not  be  presented  for  allow- 
Mo.    202,   holding   bonds   matured  ance   of   tlie    claim.     Freehlll    v. 
on  failure  to  pay  interest,  as  per  Porter,  65  Cal.  603,  4  Pac.  646. 
conditions  in  the  bonds.  Rights  of  paying  officer.       In 

Enjoining  payment.  Payment  the  absence  of  special  circum- 
of  illegal  bonds  will  not  be  en-  stances,  the  ofia.cer  who  pays  off 
joined  at  suit  of  taxpayers  where  bonds  cannot  require  one  present- 
the  municipality  has  received  and  Ing  a  coupon  to  give  a  history  of 
retained  the  money  paid  by  the  it,  with  claim  of  title,  when  pre- 
holders.  White  v.  Chatfield,  116  senting  it  for  payment.  Williams- 
Minn.  371,  133  N.  W.  962.  port  v.  Commonwealth,  90  Pa.  St. 

35.  The  municipality  need   not  ^^^• 

seek    the    bondholders    to   make  36.    Packard  v.  Mobile,  151  Ala. 

payment.       Friend     v.    Pittsburg,  159,  43  So.  963. 

131   Pa.   St.   305,   18   Atl.    1060,    C  37.    wiUiamson  County  v.  Far- 

L     R.    A.    636,    17    Am.    St.    Rep.  gon,  101  111.  App.  328,  afTd  In  199 

811,  25  Wkly.  Notes  Cas.  239.  m^  71^  $4  N.  E.  1086. 
Bonds    not    presented    for    re- 


§  2345  Municipal  Bonds  :  Payment  :  Sinking  Fund.  4921 

be  presented  to  the  treasurer  for  paynieiit  or  at  the  place 
where  they  are  made  payable.^* 

A  special  fund  is  often  provided  for  the  payment  of 
municipal  bonds/®  such  as  a  sinking  fund.**'  But  if  the 
bond  contains  a  general  obligation  to  pay,  a  promise  to 
pay  out  of  a  particular  fund  will  not  be  implied  except 
in  a  clear  case.*^  Only  surplus  income  can  be  devoted 
to  the  payment  of  bonds,  where  they  are  expressly  made 
payable  from  the  general  revenues  of  the  municipality.*^ 

If  there  are  not  sufficient  funds  to  pay  the  bonds,  all 
the  holders  should  share  pro  rata.*^ 

If  coupon  bonds  are  stolen  from  the  owners,  the  giv- 
ing immediate  notice  of  the  theft  to  the  municipality 
protects  the  owner  against  pajTnents  thereon  by  the  mu- 
nicipality after  maturity,  and  also  payments  before  ma- 
turity where  the  holder  fails  to  show  himself  to  be  a 
bona  fide  purchaser.** 

If  bonds  are  once  paid  and  surrendered,  they  are  ex- 
tinguished beyond  the  power  to  reissue ;  and  if  a  munici- 
pal officer  fails  to  cancel  such  bonds  but  reissues  them 
before  maturity  to  another  as  collateral  security  for  a 
loan  to  such  officer,  the  latter  cannot  recover  on  them.*" 

§  2345.     Sinking  funds. 

Having  already  noticed  the  necessity  for  making  pro- 
^sion  for  payment  of  the  bonds,  at  or  before  their  issu- 

38.  Bloomington  v.  Smitli,  123  ercise  of  the  taxing  power  within 
Ind.  41,  23  N.  B.  972,  18  Am.  St.  ,  the  tax  limitation.  Beaulieu  & 
Rep.  310.  Allen   v.    Pleasant   Hill,    14    Fed. 

39.  Eugene  v.  Willamette  Val-  222. 

ley  Co.,  52  Ore.  490,  97  Pac.  817.  42.    White  v.  Decatur,  119  Ala.' 

40.  i    2345,   post.  476,    23     So.    999,    holding    bond- 

41.  Mutual  Ben.  Life  Ins.  Co.  holders  have  priority  over  mort- 
V.  Elizabeth,  42  N.  J.  L.  235.  gagees   under  statute. 

If  the   bond   provides   that   the  43.     Sibley  v.  Mobile,  Fed.  Gas. 

principal    and   interest    shall    be  No.  12,829,  3  Woods,  635. 

payable  out  of  the  yearly  revenue  44.     Bainbridge  v.  Louisville,  83 

of  the  municipality,  the  holders  of  Ky.  285,  4  Am.  St.  Rep.  153. 

such  bonds  can  not  insist  on  pay-  45.    Board     of     Education     v. 

ment  from  other  sources,  but  may  Sinton,  41  Ohio  St.  504,  rev'g  4 

insist  on  the  full  and  proper  ex-  Wtly.  law  Bui.  992. 
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ance,  as  a  condition  precedent,*'  a  few  other  rules  should 
be  referred  to  in  connection  with  constitutional  or  stat- 
utory provisions  which  require  that  provision  be  made 
for  an  annual  tax  to  create  a  sinking  fund.*''  These  pro- 
visions are  generally  held  to  be  mandatory,*^  and  to 
create  vested  rights  in  the  bondholders;*®  but  damages 


46.  §§  2173,  2174,  ante. 

47.  Boise  City  v.  Union  Bank 
&  Trust  Co.,  7  Idalio,  342,  63  Pac. 
107;  Woolley  v.  Liouisville,  114 
Ky.  556,  71  S.  W.  893,  24  Ky.  Law 
Rep.  1357;  O'Bryan  v.  Owensboro, 
113  Ky.  680,  68  S.  W.  858,  24 
Ky.  Law  Rep.  469,  645,  69  S.  W. 
800;  Muskegon  Traction  &  Llglit- 
Ing  Co.  V.  Muskegon,  167  Mich. 
331,  132  N.  W.  1060  (holding  that 
fund  need  not  be  created  before 
the  election  authorizing  the  bond 
issue) ;  Van  Tassell  v.  Derren- 
bacher,  10  N.  Y.  S.  145,  56  Hun, 
477;  Hall  v.  New  Orleans,  19  Fed. 
870;  Maenhaut  v.  New  Orleans, 
Fed.  Cas.  No.  8,940,  2  "Woods,  108. 

See  Bailey  v.  Philadelphia,  184 
Pa.  St  594,  39  Atl.  494,  39  L.  R.  A. 
837.  63  Am.  St.  Rep.  812,  41  W. 
N.  C.  529. 

48.  See  Kennedy  v.  Sacramento, 
19   Fed.  580. 

49.  Bates  v.  Porter,  74  Cal.  224, 
15  Pac.  732;  Kennedy  t.  Sacra- 
mento, 19  Fed.  580;  Sibley  v.  Mo- 
bile, Fed.  Cas.  No.  12,829,  3  Woods, 
535. 

Sinking  fund  can  not  be  created 
by  a  bond  issue,  the  proceeds  to 
be  placed  in  a  fund  for  the  pur- 
pose of  retiring  the  identical 
funds  at  their  maturity.  Murphy 
V.  Spokane,  64  Wash.  681,  117 
Pac.  476,  in  which  it  is  said  by 
Justice  Morris:  "The  plan  sug- 
gested is  unique,  and,  so  far  as 


we  have  been  able  to  find,  *  •  • 
finds  no  parallel  in  the  annals  of 
the  law." 

Statute  authorizing  bond  issued 
need  not  itself  make  provision  for 
sinking  funds;  but  such  statute 
impliedly  confers  such  power  on 
the  municipality.  Valelly  v.  Grand 
Forks,  16  N.  D.  25,  111  N.  W.  615. 

Power  to  levy  tax,  see  chapter 
on  Taxation. 

Amount  of  sinking  fund.  In 
Lewis  V.  Winchester,  140  Ky.  244, 
130  S.  W.  1094,  it  was  said:  "The 
objection  that  the  tax  provided 
for  is  insufficient,  and  the  series 
of  bonds,  therefore,  invalid,  is 
based  upon  the  provision  of  sec- 
tion 159  of  the  Constitution,  which 
is  as  follows:  Whenever  any 
city,  town,  county,  taxing  district 
or  other  municipality  is  author- 
ized to  contract  an  indebtedness, 
it  shall  be  required,  at  the  same 
time  to  provide  for  the  collection 
of  an  annual  tax  sufficient  to  pay 
the  interest  on  said  indebtedness, 
and  to  create  a  sinking  fund  for 
the  payment  of  th^  principal 
thereon,  within  not  more  than 
forty  years  from  the  time  of  con- 
tracting same.'  It  will  be  observed 
that  the  Constitution  only  re- 
quires that  the  tax  shall  be  suf- 
ficient to  pay  the  annual  interest 
on  the  indebtedness,  and  to  create 
a  sinking  fund  to  pay  the  prin- 
cipal   thereof  within    not    more 
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for  failure  to  provide  a  sinking  fund  being  the  value  of 
the  bonds  as  they  were  agreed  upon  «tnd  their  value  as 
they  were  in  fact  executed,  has  been  held  not  capable 
of  legal  computation.**" 


\  than  forty  years  from  the  time' 
of  contracting  the  Indebtedness. 
Manifestly,  it  was  not  the  inten- 
tion of  the  framers  of  the  Consti- 
tution to  require  that  more  taxes 
should  be  collected  from  the  peo- 
ple than  necessary  to  meet  the 
principal  and  the  interest.  It  is 
not  required  that  the  city  should 
collect  the  taxes  and  place  the 
amount  In  Its  sinking  fund,  with- 
out making  any  attempt  to  in- 
crease the  aggregate  of  the  sink- 
ing fund  by  investing  the  money 
held  for  the  purpose  of  paying  the 
bonds.  The  city  Is  authorized  to 
do  what  any  prudent  man  would 
do  with  his  own  money  under  the 
circumstances;  that  is,  to  invest 
it  In  some  safe  way  which  will 
produce  an  annual  interest,  and 
thus  increase  the  sinking  fund 
from  year  to  year  and  thereby 
lessen  the  burden  of  the  taxpay- 
er." Followed  in  Parker  v.  Cor- 
bin,   149  Ky.  603,  149   S.  W.  970. 

Amount  of  tax,  see  Bast  St. 
Louis  V.  United  States,  110  U.  S. 
321,  4  Sup.  Ct.  21,  28  L.  Ed.  162. 

In  New  York,  the  constitutional 
requirement  as  to  a  sinking  fund 
does  not  apply  where  the  ten  per 
cent  debt  limit  referred  to  in  the 
constitution  has  not  been  reached. 
Rome  V.  Whitestown  Waterworks 
Co.,  100  N.  Y.  S.  357,  113  App. 
Div.  547,  afFd  without  opinion  In 
1^7  N.  T.  542,  80  N.  E.  1106. 

Jersey  City  sinking  fund  not 
pledged  to  the  redemption  of  any 


specific  funds.  McDermott  v. 
Sinking  Fund  Com'rs  of  Jersey 
City,  69  N.  J.  L.  575,  55  Atl.  37. 

Water  rents.  So  statutes  some- 
times require  a  certain  per  cent 
of  the  revenue  derived  from  wa- 
ter rents  to  be  set  aside  as  a 
sinking  fund  to  pay  the  water 
bonds.  Bates  v.  Porter,  74  Cal. 
224,  15  Pac.  732;  Haumeister  v. 
Porter,  74  Cal.  XIX,  16  Pac.  187; 
Minot  V.  Boston,  142  Mass.  274, 
7  N.  E.  920;  Carlson  v.  Helena,  S9 
Mont.  82,  107,  102  Pac.  39  (holding 
provision  does  not  impliedly  pro- 
hibit levy  of  taxes  for  that  pur- 
pose). 

In  Texas,  however,  city  has  no 
power  to  pledge  or  appropriate 
any  part  of  the  current  revenues 
for  such  purposes.  Citizens'  Bank 
V.  Terrell,  78  Tex.  450,  14  S.  W. 
1003. 

Fund  In  hands  of  officer  as 
payment.  A  sinking  fund  in  the 
hands  of  the  ofiScer  whose  duty  It 
Is  to  pay  it  over  to  the  bondholders 
Is  not  payment  before  the  latter 
have  actually  received  the  money. 
Federgreen  v.  Fallsburgh,  25  Hun 
(N.  Y.),  152. 

Definition  of  sinking  funds,  see 
Elser  V.  E^.  Worth  (Tex.  Civ. 
App.),  27  S.  W.  739,  740;  Murphy 
V.  Spokane,  64  Wash.  681,  117  Pac. 
476. 

50.  Memphis  v.  Brown,  20 
Wall.   (U.  S.)   289.  22  L.  Ed.  264. 
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Sinking  funds  cannot  be  diverted  to  other  purposes,^ ^ 
even  after  the  bonds  have  been  declared  void.^^  The 
sinking  fund,  however,  may  be  invested,^^  in  high  grade 
securities,^*  but,  even  though  municipal  bonds  may  be 
purchased,  it  has  been  held  that  bonds  issued  by  the  city 
at  the  time  they  are  offered,  for  sale  by  it  cannot  be 
purchased.^®  If  the  statute  prescribes  the  method  of  in- 
vesting the  sinldng  fund,  as  by  advertising  for  bids,  such 
method  is  exclusive.^" 

Although  bond  holders  have  an  equitable  interest  in 
the  sinking  fund,  the  legal  title  to  the  sinking  fund  is  in 
the  municipality  which  has  the  right  to  manage  and  in- 
^vest  it,  sue  for  its  collection,  and  defend  for  the  bond- 
holders against  any  attempted  depletion  of  the  funds.^'' 
However,  such  legal  title  is  held  in  trust  for  the  bond- 
holders.^* 

11.      EEMEDIES. 

§  2346.     Enjoining  bond  issue. 

Where  a  bond  issue  is  invalid,  it  is  well  settled  that 
its  issuance  may  be  enjoined  by  a  taxpayer's  suit  he- 

51.  Ranger  t.  New  Orleans,  limitations  as  eliminate  entirely 
Fed.  Cas.  No.  11,564,  2  Woods,  the  element  of  speculation."  Mus- 
128.  Ifegon    Traction    &   Lighting   Co., 

52.  Aurora  v.  Chicago,  B.  &  Q.  '  167  Mich.  331,  338,  132  N.  W. 
R.   Co.,  11»  111.  246,  10  N.  B.  27.  1060. 

53.  Elser  v.  Pt.  Worth  (Tex.  55.  Kelly  v.  Minneapolis,  63 
Civ.  App.),  27  S.  W.  739;  Bonham  Minn.  125,  65  N.  W.  115,  30  L.  R. 
V,    Taylor,   81   Tex.   59,  16   S.   W.  A.  281. 

555.  56.     Ft.    Scott   v.    W.    G.    Eads 

Sale    or   exchange    of    sinking  Brokerage    Co.,    117    Fed.    51,    54 

fund  investments — construction  of  C.  C.  A.  437. 

statute.     Gardner  v.  Philadelphia,  57.    Austin   v.    Cahill,   99    Tex. 

1   Pa.  Co.  Ct.  Rep.   109.  172,  88  S.  W.  542. 

54.  "The  first  consideration  Right  to  custody  of  funds,  as 
Involved  In  the  care  of  such  a  between  particular  officers,  see 
fund  is  the  absolute  security  of  Walters  v.  Dorian,  133  Ky.  735, 
the  principal.  While  the  e&rning  129  S.  W.  92,  130  S.  W.  980. 
capacity  of  the  fund  should  not  58.  Maeniaut  v.  New  Orleans, 
he  Ignored  (citing  cases).  It  can  Fed.  Cas.  No.  8,939,  2  Woods,  108. 
only  he  realized  upon  under  such 
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fore  the  bonds  come- into  the  hands  of  bona  fide  pur 
chasers.^^  So  the  municipality  .may  be  enjoined  from 
levying  a  tax  to  pay  bonds  or  from  paying  over  the  prin- 
cipal or  interest,  after  the  bonds  are  issued  and  have 
gone  into  the  hands  of  hona  fide  purchasers,  where  the 
bonds  are  invalid,  provided  the  municipality  is  not  es- 
topped from  setting  up  the  invalidity  of  the  bonds  by 
recitals  therein  or  otherwise ;  ^^  but  a  much  stronger  case 


59.     Chapter  46,  post. 

Injunction.  Bond  issues  may 
be  enjoined  because  of  the  want 
of  autfiority  of  the  municipality 
to  issue  bonds,  or  because  the  deM 
limit  has  been  exceeded  or  will 
be  exceeded  by  the  bond  issue. 
(East  Moline  v.  Pope,  224  111.  386, 
79  N.  E.  587.)  So  bond  issues  have 
been  enjoined  on  the  grounds, 
inter  alia,  of  irregular  ballots 
(Coleman  v.  Eutaw,  157  Ala.  327, 
47  So.  703;  Murphy  v.  San  Luis 
Obispo,  119  Cal.  624,  51  Pac.  1085) ; 
second  election  too  soon  (Oray- 
mount  V.  Scott,  160  Ala.  570,  49 
So.  683);  holding  of  election  un- 
der statute  which  had  been  re- 
pealed (McHugh  V.  San  Fran- 
cisco, 132  Cal.  381,  64  Pac.  570); 
failure  to  submit  question  of 
bond  issue  to  the  voters  (Belknap 
V.  Louisville,  99  /Ky.  474,  36  S.  W. 
1118 ;  Cumberland  v.  Magruder,  34 
Md.  381;  Houston  v.  Lancaster, 
191  Pa.  St.  143,  43  Atl.  83) ;  peti- 
tion for  election  not  signed  by 
sufficient  number  (Hamilton  v. 
Detroit,  85  Mich.  83^  88  N.  W. 
419);  election  called  by  wrong 
officer  (Force  v.  Batavia,  61  111. 
99) ;  notice  of  election  illegal 
(Thomasville  v.  ThomasvlUe  Elec- 
tric Light  &  Gas  Co.,  122  Ga.  399, 
50  S.  B.  169;  Hughes  v.  Horsky, 
18  N.  D.  474,  122  N.  W.  799) ;  fail- 
ure to  publish  notice  of  election 


(Clarksdale  v.  Broaddus,  77  Miss. 
667,  28  So.  954) ;  failure  of  bond 
issue  to  receive  sufficient  votes  in 
favor  thereof  (Law  v.  San  Fran- 
cisco, 144  Cal.  384,  77  Pac.  1014; 
Gavin  v.  Atlanta,  86  Ga.  132,  12 
S.  E.  262) ;  failure  of  ordinance 
providing  for  bond  issue  to  cor- 
respond with  the  proposition  sub- 
mitted to  the  voters  (Denver  v. 
Hallett,  34  Colo.  393,  83  Pac. 
1066) ;  double  proposition  sub- 
mitted to  voters  as  one  question 
(Denver  v.  Hayes,  28  Colo.  110, 
63  Pac.  311;  Cain  v.  Smith,  117 
Ga.  902,  44  S.  E.  5);  election 
authorizing  bonds  running  for  a 
longer  term  than  the  maximum 
fixed  by  statute  (McMullen  v. 
Ingham,  120  Mich.  608,  61  N.  E. 
260);  failure  of  resolution  to  fix 
a  definite  rate  of  interest  for  the 
bonds,  as  required  by  statute 
(Hillsborough  County  v.  Hender- 
son, 45  Fla.  356,  33  So.  997,  "not 
more  than  four  per  cent  interest 
per  annum"  insuffi^cient) ;  failure 
of  bonds  to  conform  to  ordinance 
as  to  place  of  payment  of  interest 
(Middleton  v.  St.'  Augustine,  42 
Fla.  287,  29  So.  421,  89  Am.  St. 
Rep.  227) ;  failure  of  ordinance 
to  describe  indebtedness  sought  to 
be  refunded  (Coffin  v.  Richards, 
6  Idaho,  741,  59  Pac.  562). 

60.    If    bonds    are    void,    tax- 
payers may  enjoin  the  collection 
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is  required  to  enjoin  the  collection  of  taxes  levied  for 
the  pajTnent  of  interest  or  principal  of  bonds  issued  in 
pursuance  of  apparent  authority  and  which  have  passed 
into  the  hands  of  bona  fide  purchasers,  than  to  prevent 
the  issuance  of  bonds  in  the  first  instance.®^ 

§  2347.    Mandamus  to  compel  issuance  of  bonds, 

Manda/mus  lies  to  compel  municipal  officers  to  execute 
and  deliver  municipal  bonds,  where  the  duty  to  do  so  is 
merely  ministerial,*^  and  all  conditions  precedent  have 
been  fulfilled,®*  and  a  clear  legal  duty  exists.®*  On  the 
other  hand,  the  writ  does  not  lie  where  the  action  of 
municipal  officers  in  regard  thereto  is  discretionary.®"* 

Applying  these  rules,  mandamus  to  compel  an  issu- 
ance of  bonds  has  been  denied  where  the  notice  of  elec- 
tion was  insufficient ;  ®®  where  the  order  for  an  election 
was  insufficient;  ®''  where  the  election  was  irregularly 
held ;  ®*  where  two  or  more  propositions  were  voted  on 
as  one,®*  etc. 

§  2348.    Action  on  bonds  to  recover  amount  due. 

An  action  lies  against  the  municipality  on  municipal 
bonds,^"  after  their  maturity,'^  except  where  it  is  other- 

of  a  tax  to  pay  Interest  thereon.  Dlst.  v.  Keyes,  12  Cal.  App.  172, 

Devine  v.  Sacramento  County,  121  107  Pac.  129. 

Cal.  670,  54  Pac.  262.  67.'  I»eople  ex  rel.  t.  Baker,  83 

61.  Cook  V.   Beatrice,   32   Neb.  Cal.   149,  23  Pac.  364. 

80,  48  N.  W.  828.  68.    People  ex   rel.  v.   Jackson 

62.  Halsey  v.  Nowrey,  71  N.  J.      County,  92  111.  441. 

L.   481,   59   Atl.   449;    Edward  C.  69.    Johnson  v.  Roddey,   83   S. 

Jones  Co.  v.  Guttenberg,  66  N.  J.  C.   462,   65   S.   E.   626. 

L.   659,   51  Atl.   274.  70.    Hammond     v.     Place,     116 

63.  People  t.  Detroit,  29  Mich.  Mich.  628,  74  N.  W.  1002,  72  Am. 
343.  St.  Rep.  543.;  Marsh  v.  Little  Val- 

64.  People    v.    Parmerter,    158  ley,  64  N.  Y.  112. 

N.  Y.  385,  53  N.  E.  40.  Improvement  bonds,  actions  on, 

65.  Clarke    &    Courts    v:     San      see  ante,  §  2269. 

Jacinto  County,  18  Tex.  Civ.  App.  Proper     parties    to    suits,    see 

204,  45  S.  W.  315;   Farmers'  Nat.  Murdock  v.   Aikin,   29   Barb.    (N. 

Bank  v.  Jones,  105  Fed.  459.  Y.)    59;   Leach  v.  E^yetteville,  84 

66.  Hollywood    Union     School  N.  C.  829;  Hawley  v.  Payetteville, 
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wise  provided  by  statute  enacted  before  the  bonds  were 
issued ; "  and  this  is  so,  in  the  federal  courts,  notwith- 
standing that  bonds  are  payable  only  out  of  a  special 
fund  required  to  be  created  by  the  municipality.''*  In 
so  far  as  the  right  to  sue  on  the  bonds  is  concerned,  it 
is  immaterial  that  no  writ  of  mandate  can  be  issued  to 
enforce  the  collection  of  the  judgment,''*  or  that  plain- 
tiff owns  less  than  an  entire  issue  of  a  series  of  munici- 
pal bonds,''®  or  that  the  bonds  have  been  transferred  to 
plaintiff  expressly  for  the  purpose  of  bringing  suit  there- 
on in  his  own  name.''* 

In  an  action  on  the  bonds  against  the  municipality, 
the  complaint  or  petition  should  state  the  facts  neces- 
sary to  show  a  cause  of  action,  the  same  as  in  any  other 
action  based  on  a  written  instrument,''''  but  need  not  neg- 


82  N.  C.  22;  Atchison  i  Board  of 
Education  v.  De  Kay,  148  U.  S. 
591,  13  Sup.  Ct.  706,  37  L.  Ed. 
573. 

If  the  municipality  sues  to 
have  bonds  declared  invalid,  the 
bondholders  must  be  made  par- 
ties. Griffith  V.  Tiffin,  27  Ohio  Cir. 
Ct.  Eep.  626. 

Injunction  and  receiver.  The 
holder  of  bonds  can  not  sue  for 
an  injunction  and ,  receiver  where 
there  is  a  remedy  by  mandamus 
to  compel  a  tax  levy  to  pay  the 
bonds.  Goelet  v.  Elizabeth,  Fed. 
Cas.  No.  5,502. 

71.  Moore  v.  Jefferson,  45  Mo. 
202,  bond  as  payable  on  default 
of  payment  of  interest. 

72.  Kennedy  v.  Sacramento,  19 
Fed.  580. 

Subsequent  legislation  can  not 
impair  right.  Bates  v.  Gregory, 
(Gal.),  22  Pac.  683. 

73.  Mather  v.  San  Francisco, 
115  Fed.  37,  52  0.  0.  A.  631; 
Shepard   v.    Tulare   Irr.   Dist.,   94 


Fed.   1    (aff'd  in  185  U.   S.  1,   22 
Sup.    Ct.    531,    46    L.     Ed.    773); 
Walte  V.  Santa  Cruz,  75  Fed.  967. 
Compare  §  2269,  ante. 

74.  Shepard  v.  Tulare  Irr. 
Dist.,  94  Fed.  1. 

75.  Ferris  Irr.  Dist.  v.  Thomp- 
son, 116  Fed.  832,  54  C.  C.  A. 
336. 

76.  Jennings  Banking  &  Trust 
Co.  V.  Jefferson,  30  Tex.  Civ.  App. 
534,  70  S.  W.  1005;  Kent  v.  Dana, 
100  Fed.  56,  40  C.  C.  A.  281. 

77.  Veeder  v.  Lima,  11  Wis. 
■419. 

Complaints,  sufficiency  of,  see 
Underbill  v.  Sonora,  17  Cal.  172; 
Wiley  V.  Minneapolis  Board  of 
Education,  11  Minn.  371;  Rahway 
Sav.  Inst.  V.  Rahway,  53  N.  J.  L. 
48,  20  Atl.  756;  BIddle  v.'  Terrell, 
82  Tex.  335,  18  S.  W.  691;  Citi- 
zens' Bank  v.  Terrell,  78  Tex.  450, 
14  S.  W.  1003;  Kennard  v.  Cass 
County,  Fed.  Cas.  No.  7,697,  3 
Dill.    147. 

Averments  as  to  provision  for 
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ative  possible  defenses,  sucli  as  exceeding  the  debt  limit.''* 
So  performance  of  conditions  precedent  to  the  right  to 
issue  the  bonds  need  not  be  alleged.''*  And  if  it  is  al- 
leged that  plaintiff  is  a  bona  fide  holder  for  value  and 
the  bonds  as  set  forth  contain  general  recitals,  it  is  not 
necessary  to  allege  facts  sjiowing  the  regularity  and 
legality  of  their  issuance.*"  So  plaintiff  need  not  nega- 
tive the  existence  of  facts  limiting  the  general  liability 
imposed  by  statute.*^  Likewise,  averments  to  show  the 
authority  of  general  agents  of  the  municipality,  who  is- 
sued the  bonds,  is  unnecessary.*^  However,  if  there  are 
no  recitals  and  no  showing  as  to  the  purpose  of  the  issue, 
the  purpose  and  the  authority  to  issue  must  be  alleged.*^ 

The  plea  or  answer  ®*  may  be  non  est  factum,^^  and 
thereby  deny  the  execution  and  delivery  of  the  bonds ;  *® 
and  ordinarily  affirmative  defenses  cannot  be  relied  on 
unless  pleaded  by  the  municipality.®'' 

All  presumptions  are  in  favor  of  the  validity  of  bonds 
held  by  hona  fide  purchasers.®*    So  the  mere  production 

payment.  Berlin  Iron-Bridge '  Co.  Ed.  190,  aff'g  8  Fed.  777. 
V.  San  Antonio  (Tex.  Civ.  App.),  84.  Richardson  v.  Marshall 
50  S.  W.  408.  County,  100  Tenn.  346,  45  S.  W. 
Sufficiency  of  allegation  that  440  (plea  of  fraudulently  re- 
bonds  were  issued  at  par.  We-  issuing  bonds  after  once  paid); 
tumpka  V.  Winter,  29  Ala.  651.  Merrill  v.  Monticello,  14  Fed.  628. 
*  78.  Mosher  v.  Ind.  School  Dist.  Construction  of  answer.  Gal- 
of  Steamboat  Rock,  42  la.  632';  breath  v.  Knoxville  (Tenn.  Ch. 
Brown  v.  Point  Pleasant,  36  W.  App.),  59  S.  W.  178. 
Va.    290,    15    S.    E.    209.  Fraud,   sufficiency   of    plea    of. 

79.  Lincoln     Tp.    v.    Cambria  Clapp  v.  Cedar  .County,  5  la.  15, 
Iron  Co.,  103  U.  S.  412,  26  L.  Ed.  68  Am.  Dec.   678. 

518.  85.    Galbraith  v.  Knoxville,  105 

80.  Shepard     v.     Tulare     Irr.      Tenn.  453,  58  S.  W.  643. 

Dist.,  94  Fed.  1,  aff'd  in  185  U.  S.  Sufficiency    of    plea.      Coler    v. 

1,  22  Sup.  Ct.  531,  46  L.  Ed.  773.      Cleburne,  131  U.  S.  162,  9  Sup.  Ct. 

81.  United  States  v.  Saunders,      720,   33   L.   Ed.   146. 

124  Fed.  124,  59  C.  C.  A.  394.  86.    Thompson  v.   Mecosta,   127 

82.  Board     of     Education     v.  Mich.  522,  86  N.  W.  1044. 
Cliftside   Park   Board    of    Educa-  87.     Brown    v.    Point    Pleasant, 
tlon,  68  N.  J.  L.  415,  53  Atl.  1124.  .  36  W.  Va.  290,  15  S.  E.  209. 

83.  Hopper  v.  Covington,  118  88.  Illinois.  Quincy  v.  War- 
XJ.  S.  148,  6  Sup.  Ct.  1025,  30  L.  field,  25  111.  317,  79  Am,  Dec.  330. 
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of  the  bonds  at  the  trial  raises  the  presumption  that 
plaintiff  is  their  owner,*''  and  that  he  was  the  owner  at 
the  time  the  action  was  commenced.^"  The  burden  is 
on  plaintiff  to  prove  that  he  is  a  bona  fide  purchaser  for 
value,  provided  a  defense  is  set  up  which  would  be  good 
against  any  one  except  a  bona  fide  purchaser,®^  but  not 
otherwise.®^ 

Judgment  in  action  on  the  bonds  is  conclusive  as  to 
the  validity  of  the  bonds.*^  A  bona  fide  purchaser  is  not 
restricted  to  a  recovery  of  the  amount  paid  by  him  for 


Indiana.  Schneck  v.  Jefferson- 
vlUe,  152  Ind.  204,  52  N.  E.  212. 

Kansas.  Atchison  v.  Butcher,  3 
Kan.  104. 

Missouri.  Flagg  v.  Palmyra,  33 
Mo.  440. 

North  Carolina.  Belo  v.  For- 
sythe,  76  N.  C.  489. 

Bouth  Carolina.  Neely  v.  York- 
vllle,  10  S.  C.  141;  State  v.  Co- 
lumhia,  12  S.  C.  370. 

Texas.  Tyler  v.  Tyler  Build- 
ing &  LK)an  Ass'n,  98  Tex.  69,  81 
S.  W.  2. 

Wisconsin.  Clark  v.  JanesviUe, 
10  Wis.  136. 

United  States.  Weyauwega  v. 
Ayling,  99  U.  S.  112,  25  L.  Ed. 
470;  Keene  Five-Cent  Sav.  Bank 
V.  Lyon  County  (Iowa),  97  Fed. 
1B9;  Keene  Five-Cent  Sav.  Bank  v. 
Lyon  County  of  Iowa,  90  Fed.  523, 
aff'd  in  100  Fed.  337,  40  C.  C.  A. 
391;  Gladstone  v.  Throop,  71  Fed. 
341,  18  C.  C.  A,  61,  37  U.  S.  App. 
481;  Desmond  v.  Jefferson,  19  Fed. 
483;  Oelrich  v.  Pittsburg,  Fed. 
Cas.  No.  10,442. 

89.  Rondot  v.  Rogers  Tp.,  99 
Fed.  202,  39  C.  C.  A.  462.  See 
also  Memphis  v.  Bethel  (Tenn.), 
17  S.  W.  191. 

90.  Edwards  v.  Bates  County, 
99  Fed.  905,  40  C.  C.  A.  161. 

5  McQ.  39 


91.  Schmid  v.  Frankfort,  141 
Mich.  291,  104  N.  W.  668;  Thomp- 
son V.  Mecosta,  141  Mich.  175, 
104  N.  W.  694,  127  Mich.  522,  86 
N.  W.  1044;  Grant  Tp.  v.  Reno 
Tp.,  114  Mich.  41,  72  N.  W.  18; 
Lytle  V.  Lansing,  147  U.  S.  59,  13 
Sup.  Ct.  254,  37  L.  Ed.  78  (aff'g 
38  Fed.  204) ;  Gamble  v.  Rural 
Independent  School  Dist.,  132  Fed. 
514  (rev'd  on  other  grounds  in 
146  Fed.  113,  76  C.  C.  A.  539); 
Salmon  v.  Rural  Independent 
School  Dist,  125  Fed.  235;  John 
Hancock  Mut.  Life  Ins.  Co.  v. 
Huron,  80  Fed.  652  (affd  in  100 
Fed.  1001,  40  C.  C.  A.  683); 
Tracey  v.  Phelps,  22  Fed.  634,  23 
Blatchf.  71. 

Where  it  is  shown  that  there 
was  fraud  or  illegality  in  the  in- 
ception of  municipal  bonds,  the 
burden  is  thrown  upon  the  pur- 
chaser who  seeks  to  enforce  pay- 
ment to  show  that  he  or  some  one 
under  whom  he  claims  was  a  bona 
fide  holder  for  value.  Re  Manistee 
Watch  Co.,  197  Fed.  455. 

92.  Pana  v.  Bowler,  107  U.  S. 
529,  2  Sup.  Ct.  704,  27  U  Ed. 
424. 

93.  Graham  v.  Tuscumbla,  146 
Ala.  449,  42  So.  400. 


4930 


MuNICIPAt,  COEPOEATIONS. 


§2349 


the  bonds.**  If  judgment  is  recovered  on  the  bonds,  and 
an  execution  is  returned  unsatisfied,  ijiandamus  lies  to 
compel  the  municipality  to  levy  a  tax  to  pay  the  judg- 
ment.*"* 

§  2349.     Remedies  where  bonds  invalid. 

The  fact  that  bonds  are  invalid  does  not  necessarily 
preclude  the  granting  of  relief  to  bondholders.*®    On  the 


94.  Cumberland  County  v.  Ran- 
dolph.  89  Va.   614,   16   S.  E.   722. 

95.  Graham  v.  Tuscumbia,  146 
Ala.  449,  42  So.  400. 

'  96.  Wrong  seal  —  relief  In 
equity.  If  the  bonds  are  ex- 
ecuted, by  mistake,  -with  the  seal 
of  the  city  clerk  rather  than  the 
seal  of  the  city,  it  has  been  held 
that  Innocent  holders  may,  by  a 
decree  In  equity,  require  the  city 
to  affix  the  proper  seal,  and  en- 
join it  ftom  setting  up  the  absence 
of  the  seal  as  a  defense  to  the 
bonds.  Defiance  v.  Schmidt,  123 
Fed.  1.  59  C.  C.  A.  159,  aff'g  117 
Fed:  702. 

Old  bonds  valid  —  new  bonds 
Invalid.  If  the  holder  of  valid 
bonds  surrenders  them  and 
receives  other  bonds  which  the 
municipality  had  no  authority  to 
issue,  recovery  may  be  had  on 
the  old  bonds  as  if  the  new  ones 
had  not  been  issued.  Deyo  v. 
Otoe  County,  37  Fed.  246;  Gause 
V.  Claxksville,  1  Fed.  353,  1  Mc- 
Crary,  78.  To  same  effect,  Platts- 
mouth  V.  Fitzgerald,  10  Neb.  401, 
G  N.  W.  470. 

Lien — relief  in  equity.  Where 
improvement  T)onds  are  void, 
equity  can  not  declare  a  lien  on 
lands  benefited  by  the  improve- 
ment, ,  for  the  benefit  of  bond- 
holders.  'O'Brien  v.  Wheelock,  95 


Fed.  883,  37  C.  C.  A.  309,  affd  In 
184  U.  S.  450,  22  Sup.  Ct.  354,  46 
L.  Ed.  636. 

Lien  on  waterworks.  If  in- 
valid bonds  are  issued  for  public 
improvements,  such  as  water- 
works, the  purchaser  can  not  have 
a  lien  on  the  works  for  the  amount 
paid  out  by  him.  Litchfield  v. 
Ballou,  414  U.  S.  190,  5  Sup.  Ct. 
820,  29  L.  Ed.  132. 

if  refunding  bonds  have  been  i 
issued  without  authority,  no  re- 
covery can  be  had  on  the  common 
counts  in  assumpsit,  in  Illinois, 
on  the  original  bonds  or  indebted- 
ness, where  such  original  indebt- 
edness is  barred  by  limitations. 
Ooquard  v.  Oquawka,  192  111.  355, 
61  N.  E.  660,  afE'g  91  111.  App. 
648. 

Railway  aiid  bonds.  If  railway 
aid  bonds,  issued  in  payment  of  a 
stock  subscription,  are  held  ultra 
vires,  no  recovery  can  be  had  on 
the  subscription.  Norton  v.  Dyers- 
burg,  127  U.  S.  160,  8  Sup.  Ct.  1111, 
32  L.  Ed.  85. 

Recovery  over.  If  officers  of  a 
railway  company,  knowing  that 
railroad  aid  bonds  are  Invalid, 
negotiate  them  to  third  persons 
who  recover  judgments  thereon 
against  the  municipality,  the  lat- 
ter may  sue  such  officers  for  the 
amount  of  such  bonds.    Plainview 
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other  hand,  the  following  rules  may  be  said  to  be  fiairly 
well  settled: 

1.  If  the  bonds  are  issued  for  money  borrowed,  the 
fact  that  the  bonds  are  ultra  vires  will  not  preclude  a 
recovery  of  the  sum  loaned,  in  an  action  for  money  had 
and  received,  where  the  municipality  had  the  power  to 
borrow  the  money .'^  However,  if  bonds  are  invalid,  but 
there  was  power  to  borrow  for  the  purpose  for  which 
the  bonds  were  issued,  the  action  should  not,  it  seems,  be 
based  on  the  bonds  as  evidence  of  indebtedness  but  in- 
stead should  be  based  on  the  implied  promise  to  repay 
the  money  borrowed.**  In  other  words,  if  bonds  are 
ultra  vires,  no  suit  can  be  maintained  upon  them  on  the 
theory  that  they  are  valid  as  non-negotiable  instru- 
ments.®* 

2.  Where  there  is  no  authority  to  borrow  money  for 
the  purpose  for  which  the  bonds  were  issued,  and  the 
bonds  are  void  for  want  of  power  to  issue  them,  the  pur- 
chaser cannot  recover  the  amount  paid  in  an  action 
against  the  municipality  for  money  had  and  received.^ 

3.  If  bonds  are  void  because  the  debt  limit  has  been 
exceeded,  the  purchase  price  cannot  be  recovered  from 

V.  Winona  &  St.  P.  R.  Co.,  36  Minn,  the     municipality     Is     bound,     In 

505,  32   N.  W.  745;    Farnham    v.  equity,  to  return  the  consideration 

Benedict,  107  N.  T.  159,  13  N.  E.  received  therefor.    Hoag  v.  G-reen- 

784.  wich,  133  N.  Y.  152,  30  N.  E.  842; 

97.  Brown  v.  Atchison,  39  Kan.  Rainsburg  v.  Fyan,  127  Pa.  St.  74, 
37.  17  Pac.  465,  7  Am.  St.  Rep.  17  Atl.  678,  4  L.  R.  A.  336;  Louis- 
Si  5;  Paul  V.  Kenosha,  22  Wis.  266.  iana  v.  Wood,  102  U.  S.  294,  26  L. 
.»4  Am.  Dec.  598;  Oilman  v.  Fern-  Ed.  153;  Chelsea  Sav.  Bank  v. 
aid,  141  Fed.  941,  72  C.  C.  A.  675;  Ironworod,  130  Fed.  410,  66  C.  C. 
Fernald  v.  Oilman,  123  Fed.  797;  A.  230. 

Bangor   Sav.   Bank   v.    Stillwater,  98.     Swanson   v.    Ottumwa,   131 

49  Fed.  721;  Cause  v.  Clarksville,  la.  540,   106  N.  W.  9,  5  L.  R.  A. 

Fed.   Cas.   No.   5,276,   1   Fed.   353.  (N.   S.)    860;    German  Ins.  Co.  v. 

Compare,    Gould    v.     Paris,     68  Manning,  95  Fed.  597.^ 

Tex.  511,  4  S.  W.  650.  Compare  Fernald  v.  Oilman,  123 

Contra,  Taxpayers   of  Milan    v.  Fed.  797. 

Tennessee   Cent.    R.   Co.,   11   Lea  99.    Dodge  v.  Memphis,  51  Fed. 

(79  Tenn.),  329.  165. 

If    bonds    are    invalid    because  1.     Morton  v.  Nevada,   41   Fed. 

of  irreguiarlties  In  Issuing  them,  582. 
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the  municipality  on  an  implied  contract  for  money  had 
and  received.^  However,  if  bonds  in  excess  of  the  debt 
limit  have  been  issued,  holders  may  sue  in  equity  to  de- 
termine what  portion  of  the  debt,  if  any,  is  valid  and 
enforceable,  and  to  have  such  amount  apportioned  be- 
tween the  different  bondholders.* 

4.  If  the  municipality  has  not  received  any  direct 
and  pecuniary  benefit  from  the  issuance  of  bonds,  a  hona 
fide  purchaser  of  them  cannot  recover  the  amount  paid, 
as  for  money  had  and  received,*  nor  can  he  recover  on 
a  quantum  meruit.^ 

5.  If  the  money  paid  can  be  traced,  it  can  be  recov- 
ered provided  it  can  be  clearly  identified.®  However,  if 
money  received  from  the  sale  of  bonds  has  been  invested 
in  waterworks,  along  with  an  indefinite  amount  of  other 
fimds,  the  specific  money  cannot  be  traced  so  as  to  be 
susceptible  of  il-eclamation  by  the  purchaser,  where  the 
bonds  are  invalid.'^ 

12.     DEFENSES  TO  ACTIONS  ON  BONDS. 

§  2350.     Introductory, 

It  is  not  practicable  to  enumerate  every  defense  which 
has  ever  been  set  up  against  a  recovery  upon  municipal 
bonds,  with  a  statement  as  to  whether  the  defense  was  a 
good  one.^     At  the  same  time,  certain  defenses  which 

2.  McPherson  v.  Foster,  43  la.  4.  Travelers'  Ins.  Co.  v.  Jolin- 
48,  22  Am.  Rep.  215;  Litchfield  son  City,  99  Fed.  663,  40  C.  0.  A. 
V.  Ballou,  114  U.  S.  190,  5  Sup.  Ct.      58,  49  L.  R.  A.  123. 

820,  29  L.  Ed.  132.  5.     Swanson  v.  Ottumwa,  131  la. 

3.  Everett  v.  Independent  School  540,  106  N.  W.  9,  5  L.  R.  A.  (N. 
Dist,  102  Fed.  529,  and  see  s.  c.      S.)  860. 

109  Fed.  697.  6.    Parkersburg  v.  Brown,  106 

Exception  to  rule.     If  the  con-  TJ.  S.  487,  1  Sup.  Ct.  442,  27  L.  Ed. 

tract    between    the     municipality  238. 

and  a  railway  company,  is  entire,  7.    Litchfield  v.  Ballou,  114  U. 

railway  aid  bonds  issued  in  excess  S.  190,   5  Sup.  Ct.  820,  29  L.  Ed. 

of  the  debt  limit  are  Void  in  toto  132. 

and  not  merely  in  so  far  as  the  8.     Defenses     in     general,     see 

debt  limit  is  exceeded.     Crogster  Eminence  v.  Grasser's  Ex'r,  81  Ky. 

V.  Bayfield  County,  99  Wis.  1,  74  52,  4  Ky.  L.  Rep.  689 ;  Washington 

N.  W.  635,  77  N.  W.  167.  County  v.  David,  2  Neb.  (Unoff.) 
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have  been  interposed  more  or  less  often  will  be  noticed, 
it  being  necessary  to  always  keep  in  mind  that  certain 
defenses  which  cannot  be  interposed  against  bona  fide 
purchasers  of  the  bonds  may  be  set  up  against  holders 
who  are  not,  as  a  matter  of  law,  bona  fide  purchasers;  * 


649,  89  N.  "W.  737;  Union  Bank  v. 
Oxford,  116  N.  C.  339,  21  S.  E. 
410;  De  Voss  v.  Richmond,  18 
Grat.  (Ya.)  338,  98  Am.  Dec.  647. 

Defenses  to  railway  aid  bonds 
in  general,  see  State  v.  Van  Home, 
7  Ohio  St  327;  Shoemaker  v. 
Goshen  Tp.,  14  Ohio  St.  569;  Com- 
monwealth V.  Perkins,  43  Pa.  St. 
400;  Commonwealth  v.  Pittsburgh, 
43  Pa.  St.  391;  Commonwealth  v. 
Allegheny  County  Com'rs,  37  Pa. 
St.  237;  Commonwealth  v.  Pitts- 
burg, 34  Pa.  496;  First  Nat.  Bank 
V.  Concord,  50  Vt.  257;  Graves  v. 
Saline  County,  161  U.  S.  359,  16 
Sup.  Ct.  526,  40  L.  Ed.  732; 
Brooklyn  v.  Aetna  Life  Ins.  Co., 
99  U.  S.  362,  25  L,.  Ed.  416;  Deni- 
son  V.  Columbus,  62  Fed.  776; 
Wood  V.  Allegheny  County,  Fed. 
Cas.  No.  17,939;  Rockmulh  v. 
Pittsburg,  Fed.  Cas.  No.  11,982; 
Keane  v.  Ft.  Scott,  Fed.  Cas.  No. 
7,631. 

It  is  no  defense,  as  regards  rail- 
way aid  bonds  in  the  hands  of  in- 
nocent holders,  that  the  railroad 
company  has  not  fulfilled  its 
promises.  Eminence  v.  Grasser's 
Adm'r,  SI  Ky.  52,  4  Ky.  L.  Rep. 
689;  Maddox  v.  Graham,  2  Mete. 
(59  Ky.)   56. 

Set-off,  see  Taylor  v.  Daviess 
County,  17  Ky.  L.  Rep.  711,  32  S. 
W.  416;  Granniss  v.  Cherokee 
Tp.,  47  Fed.  427. 

9.  Equities  which  might  have 
been  set  up  against  the  original 
payee  can  not  he  get  up  against 


bona  flae  holders.  Moran  v.  Miami 
County,  67  U.  S.  722,  17  L.  Ed. 
342;  People  v.  Mead,  24  N.  Y.  114. 

Contra,  Diamond  v.  La,wrence 
County,  37  Pa:  St.  353,  78  Am.  Dec. 
429. 

Sale  commission  Illegal.  No  de- 
fense, as  against  a  bona  fide 
holder,  that  illegal  contract  was 
made  for  the  payment  of  a  com- 
mission to  an  officer  of  the  mu- 
nicipality upon  the  sale  of  such 
bonds.  Gladstone  v.  Throop,  71 
Fed.  341,  18  C.  C;  A.  61. 

Reversal  of  judgment  as  de- 
fense, see  Orleans  v.  Piatt,  99  U. 
S.  676,  25  L.  Ed.  404;  Bailey  v. 
Lansing,  Fed.  Cas.  No.  738,  13 
Blatchf.  424. 

Want  of  authority  to  levy  tax. 
If  bonds  are  issued  on  condition 
that  they  should  be  paid  out  of 
moneys  to  be  raised  by  a  certain 
special  tax,  but  the  municipality 
has  no  authority  to  levy  such  a 
tax,  payment  of  the  bonds  can  not 
be  enforced.  Chicago,  B.  &  Q.  R. 
Co.  v.  Aurora,  99  111.  205. 

Want  of  publication  of  the 
ordinance  authorizing  the  bond 
issue  is  a  defense,  it  seems,  with- 
out regard  to  any  recitals  in  the 
bond,  where  a  statute  provides  in 
regard  to  all  ordinances  that  want 
of  publication  shall  be  a  sufficient 
defense  to  any  suit  arising  from 
an  unpublished  ordinance.  Au- 
rora V.  Hayden  (Colo.  App.),  126 
Pac'  1109. 

A  collateral  agreement  between 
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and  furthermore  that  the  municipality  may  be  estopped 
by  its  act  to  set  up  defenses  which  could  otherwise  be 
set  up  against  bona  fide  purchasers,^"  including  estoppel 
by  recitals  in  the  bonds." 

§  2351.    Want  of  power  to  issue. 

It  is  a  defense,  even  as  against  hona  fide  holders,  that 
the  bonds  are  ultra  vires,  i.  e.,  that  the  municipality  had 
no  implied  or  express  authority  to  issue  bonds  for  the 
particular  purpose.^^  So  a  repeal  of  the  enabling  stat- 
ute before  the  issuance  of  the  bonds  is  a  defense,**  but 


a  municipal  officer  and  the  bank- 
ers who  sold  the  bonds,  as  to 
redeeming  a  part  of  the  bonds 
yearly,  is  not  binding  on  hona  fide 
holders  without  knowledge  of 
such  agreement.  Suffolk  Sav. 
Bank  v.  Boston,  149  Mass.  364,  21 
N.  B.  665,  4  L.  R.  A.  516. 

So  an  agreement  between  the 
obligor  and  the  obligee  of  bonds 
made  payable  to  bearer,  that  the 
obligee  should  provide  for  the  pay- 
ment of  the  interest  thereon,  is 
not  binding  on  subsequent  hold- 
ers. Commonwealth  v.  Pittsburg, 
34  Pa.  St.   496. 

Defenses  to  improvement 
bonds.  It  is  no  defense  to  im- 
provement bonds  that  they  were 
issued  In  violation  of  the  statute 
in  that  they  were  issued  before  a 
certain  amount  of  work  was  done. 
Re  Town  of  Bloomington,  Fed.. 
Cas.  No.  1,561,  42  How.  Pr.  283. 

10.  §   2309,  ante. 

11.  §  2326  et  seq.,  ante. 

12.  Illinois.'  Barnes  v.  Lacon. 
84  111.  461. 

Iowa.  McPherson  v.  Foster,  43 
la.  48,  22  Am.  Rep.  215;  William- 
son V.  Keokuk,  44  la.  88;  Cham- 
berlain v.  Burlington,  19  la.  395. 


Michigan.  Bogart  v.  Lamotte 
Tp.,  79  Mich.  294,  44  N.  W.  612. 

Mississippi.  Sykes  v.  Columbus, 
55  Miss.  115. 

United  States.  Brenham  v.  Ger- 
man-American Bank,  144  U.  S. 
173,  12  Sup.  Ct.  559,  36  L.  Ed. 
390;  overruling  Mitchell  v.  Bur- 
lington, 4  Wall.  (U.  S.)  270,  18 
Li.  Ed.  350;  Concord  v.  Robinson, 
121  U.  S.  165,  7  Sup.  Ct.  937,  30 
Li.  Ed.  885;  Lehman  v.  San  Diego, 
83  Fed.  669,  27  C.  C.  A.  668,  atFg 
73  Fed.  105;  Risley  v.  Howell,  57 
Fed.  544;  Merrill  v.  Monticello, 
14  Fed.  628;  Chisholm  v.  Mont- 
gomery, Fed.  Cas.  No.  2,686,  2 
Woods,   584. 

Coupons  Issued  in  violation  of 
law  are  invalid  even  in  the  hands 
of  tona  fide  purchasers.  Brink- 
worth  V.  Grable,  45  Neb.  647,  63 
N.  W.   952. 

13.  Repeal  of  charter.  It  is  a 
defense  that  the  charter  authoriz- 
ing the  bond  issue  was  repealed  be- 
fore the  bonds  were  issued,  al- 
though the  bonds  are  antedated, 
but  without  fraudulent  intent,  as 
of  a  date  when  the  charter  was 
still  in  force.  Lehman  v.  San 
Diego,  73  Fed.  105. 
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a  subsequent  repeal  is  no  defense."  Likemse,  it  is  a 
defense,  even  as  against  bona  fide  holders,  that  the  stat- 
ute authorizing  the  issuance  of  the  bonds  is  unconstitu- 
tional.^^ On  the  other  hand  it  is  no  defense  that  a  fur- 
ther sale  and  delivery  of  the  bond  issue  had  been  en- 
joined.^® 

§  2352.     Debt  limit  exceeded. 

If  there  are  no  recitals  and  no  estoppel  by  matters  of 
record,  it  is  always  a  good  defense  that  the  debt  limit 
was  exceeded  at  the  time  the  bonds  were  issued.^'' 

§  2353.     Irregularities  and  conditions  precedent. 

As  against  bona  fide  purchasers,  mere  irregularities 
in  the  issuance  of  the  bonds  is  no  defense,^*  especially 


14.  Marsh  v.  Little  Valley,  1 
Hun  (N.  Y.),  554,  4  Thomp.  &  C. 
116. 

15.  District  of  Oolumiia.  Grant 
V.  Cooke,  7  D.  C.  165. 

Illinois.  Ryan  v.  Lynch,  68  111. 
160. 

Missouri.  Webb  v.  Lafayette 
County,  67  Mo.  353. 

North  Carolina.  Duke  t.  Brown, 
96  N.  C.  127,  1  S.  E.  873. 

United  States.  Commercial  Nat. 
Bank  v.  Tola,  Fed.  Cas.  No.  3,061, 
aff'd  In  154  U.  S.  617,  14  Sup.  Ct. 
1199,   22  L.  Ed.  463. 

16.  Appeal  of  Whelen,  lOS  Pa. 
St.   162,   1   Atl.   88. 

17.  Mosher  v.  Ackley  Indep. 
School  Dist.,  44  la.  122;  McPher- 
son  V.  Foster,  43  la.  48,  22  Am. 
Rep.  215;  Mlllerstown  v.  Freder- 
ick,, 114   Pa.   St.   435,   7   Atl.   156. 

Compare  Germania  Sav.  Bank 
V.  Darlington,  50  S.  C.  337,  27  S. 
E    846. 

§§  2239,  2341,  ante. 

18.  State  V.  Montgomery,  74 
Ala.  226;    E.  M,  Derby  &  Co.  v. 


Modesto,  104  Cal.  515,  38  Pac.  900; 
Ryan  v.  Lynch,  68  111.  160,  164; 
Rogers  v.  Keokuk,  154  U.  S.  546, 
14  Sup.  Ct.  1162,  18  L.  Ed.  74; 
.East  Lincoln  v.  Davenport,  94  U. 
S.  801,  24  L.  Ed.  322;  Grand  Chute 
V.  Winegar,  15  Wall.  (U.  S.)  355, 
21  L.  Ed.  170;  Rogers  v.  Burling- 
ton, 3  Wall.  (U.  S.)  654,  18  L. 
Ed.  79;  Cronin  v.  Patrick  County, 
89  Fed.  79;  Sala  t.  New  Orleans, 
Fed.  Cas.  No.  12,246,  2  Woods,  188. 

Irregularities  as  defense. 
Failure  to  observe  mere  formal 
requirements  of  the  enabling  stat- 
ute is  no  defense.  Ronede  v.  Jer- 
sey City,  18  Fed.  719. 

Mere  failure  of  municipal  of- 
ficers, in  issuing  and  executing 
bonds,  "to  comply  with  some  law 
or  rule  of  action  relative  to  the 
mere  time  or  manner  of  their 
proeedure"  is  no  defense.  Per 
Mr.  Justice  Sanborn  in  Speer  v. 
Kearney  County,  88  Fed.  749,  32 
C.  C.  A.  101,  111. 

Time  of  payment.  It  Is  no  de- 
fense  that   the   bonds   are   made 
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after  the  payment  of  interest  for  several  years.  ^®  Thus, 
irregularity  in  calling  and  holding  the  election  is  no  de- 
fense.^" So,  failure  to  sell  for  cash,  as  required  by  stat- 
ute, is  no  defense  against  a  subsequent  holder.^^  And 
a  sale  below  par,  although  forbidden  by  statute,  is  no 
defense.''^  Furthermore,  frand  or  misconduct  of  agents 
of  the  municipality,  is  no  defense.^*  •  However,  by  stat- 
ute, in  some  states,  the  recovery  of  a  holder  of  bonds 
fraudulently  issued  is  limited  to  the  sum  paid.^* 

On  the  other  hand,  the  better  rule,  and  the  one  almost 
universally  recognized  at  present  is  that  failure  to  per- 
form conditions  precedent  to  the  bond  issue  is  a  defense, 
even  as  against  bona  fide  holders,^^  imless  the  municipal- 


payable  at  an  earlier  date  than 
directed  in  the  ordinance.  Gil- 
fchrist  V.  Little  Rock,  Fed.  Cas. 
No.  5,421,  1  Dill.  261. 

19.  Dudley  v.  Lake  County,  80 
Fed.  672,  26  C.  C.  A.  82,  rev'd  on 
other  grounds  in  173  U.  S.  243, 
19  Sup.  Ct.  398,  43  L.  Ed.  684. 

§  2309,  ante. 

20.  School  Dist.  No.  40  of  Fin- 
ney County  V.  Gushing,  8  Kan. 
App.  728,  54  Pac.  924;  Clark  v. 
Janesville,  10  Wis.  136.  ^ 

Mere  irregularities  in  form,  in 
respect  to  the  election,  is  no  de- 
fense. >  Mercy  v.  Ohio,  Fed.  Cas. 
No.  9,457,  aff'd  in  18  Wall.  (U.  S.) 
552    21  L.  Ed.  813. 

Statutory  provision  as  to  mis- 
takes, see  Roberts  v.  Bolles,  101 
U.  S.  119,  25  L.  Ed.  880,  distin- 
guishing Williams  v.  Roberts,  88 
111.  11. 

Fact  that  the  question  submitted 
to  the  people  was  double  is  no  de- 
fense. Keane  v.  Ft.  Scott,  Fed. 
Cas.  No.  7,631. 

21.  D'Esterre  v.  New  York,  104 
Fed.  605,  44  C.  C.  A.  75;  Greenburg 


V.  International  Trust  Co.,  94  Fed. 
755,  36  C.  C.  A.  471. 

22.  Citizens'  Sav.  Bank  v. 
Greenburg,  70  N.  Y.  S.  68,  60 
App.  Div.  225,  afE'g  65  N.  Y.  S. 
554,  31  Misc.  Rep.  428. 

23.  Ronede  v.  Jersey  City,  Fed. 
Cas.  No.  12,031a. 

Fraud  as  defense.  That  bonds 
were  issued  in  pursuance  of  a 
fraudulent  conspiracy  between  the 
mayor  and  certain  trustees  of  the 
municipality  is  no  defense  as 
against  a  hona  fide  purchaser. 
Fletcher  v.  Hickman,  136  Fed. 
568,  69  C.  C.  A.  350. 

Fraud  or  irregularity  in  placing 
the  bonds  on  the  market  is  no  de- 
fense.   Black  V.  Cohen,  52  Ga.  621. 

24.  Gamble  v.  Rural  Independ- 
ent School  Dist.  of  Allison,  132 
Fed.  514,  rev'd  in  146  Fed.  113,  76 
C.  C.  A.  539,  construing  Iowa 
statute. 

25.  Eagle  v.  Kohn,  84  111.  292; 
Middleport  v.  Aetna  Life  Ins.  Co., 

82  111.  562;  Parker  v.  Smith,  3  111. 
App.  356;   Lehman  v.  San  Diego, 

83  Fed.  669,  27  C.  C.  A.  668,  aff'g 
73  Fed.  105. 
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ity  is  estopped  by  its  own  acts  from  so  doing,^*  or  is 
estopped  by  recitals  in  the  bonds.^'^  This  applies,  inter 
alia,  to  the  absence  of  the  vote  of  the  people  required  by 
statute  as  a  condition  to  the  issuance  of  bonds.^* 

§  2354.     Municipality  only  a  de  facto  one. 

Municipal  corporations  de  facto  which  issue  bonds 
cannot  defend  on  the  ground  that  the  municipality  was 
not  regularly  organized.^^ 

§  2355.     Failure  or  want  of  consideration. 

Want  or  failure  of  consideration  is  no  defense  as 
against  bona  fide  purchasers,^"  and  this  applies  equally 
well  to  funding  or  refunding  bonds,^^  and  to  railway  aid 
bonds.^^  However,  if  the  bonds  are  non-negotiable,  want 
of  consideration  therefor  may  always  be  set  up ;  ^*  and 
hence  the  rule  does  not  apply  to  improvement  bonds 
which  are  held  to  be  not  negotiable.** 

§  2356;     Misuse  of  proceeds. 
The  purchaser  of  municipal  bonds  is  not  required  to 

But    see    Gould    v.    Venice,    29  Cameron,  Fed.  Cas.  No.  2*43,  3  Dill. 

Barb.    (N.  Y.)    442;    San  Antonio  198;    /Bonham     t.     Harrlsonville 

V.  Lane,  32  Tex.  405,  413.  Board  of  Education,  Fed.  Cas.  No. 

26.  Belo    V.    Forsythe    County  1,629,  4  Dill.  156. 

Com'rs,  76  N.  C.  489.  30.    Cripple  Creek  v.  Adams,  36 

§  2309,  ante.  Colo.  320,  85  Pac.  184;   Bernards 

27.  §  2339,  ante.  Tp.  v.  Morrison,  133  U.  S.  523,  10 

28.  Board  of  Education  v.  Taft,  Sup.  Ct.  333,  33  L.  Ed.  766.  And 
7  111.  App.  571.  see  Ontario    v.    Union    Bank    of 

29.  Riley  v.  Garfield  Tp.,  58  Rochester,  47  N.  Y.  S.  927,  21  Misc. 
Kan.  299,  49  Pac.  85;  Shapleigh  v.  Rep.  770,  rev'd  in  52  N.  Y.  S.  328, 
San  Angelo,  167  U.  S.  646,  651,  17      31  App.  Div.  324. 

Sup.'  Ct.  957,  42  L.  Ed.  310;  Uvalde  31.     Hughes  County  v.  Living- 

V.  Spier,  91  Fed.  594,  33  C.  C.  A.  ston,  104  Fed.  306,  43  C.  C.  A.  541. 

501.     See  also,  Bradford  v.  West-  32.    Carpenter  v.  Greene  County, 

brook,  39  Tex.  Civ.  App.  638,  88  S.  130  Ala.  613,  29  So.  194;  Jefferson 

W.  382.  V.  Jennings  Banking  &  Trust  Co., 

i  151,  ante,  vol.  1.  35  Tex.  Civ.  App.  74,  79  S.  W.  876. 

It  is  no   defense   that  the   mu-  33.     Flagg  v.   School   Dlst.   No. 

nicipality   Issuing  the  bonds  was  70,  5  N.D.  191,  65  N.  W.  674. 

never      incorporated.      Aller      v.  34.    {  2269,  ante. 
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look  to  the  application  of  the  proceeds,*"  and  hence  it  is 
no  defense  that  the  proceeds  of  the  bonds  were  improp- 
erly applied  or  used  for  an  unauthorized  purpose.^" 
Thus,  it  is  no  defense  that  the  proceeds  of  the  bonds 
have  been  used^to  discharge  an  ultra  vires  contract  of 
the  municipality.*''  So  it  is  po  defense,  as  against  bona 
fide  holders,  that  the  bonds  were  issued  in  payment  of 
illegal  claims,**  since  such  bonds  do  not  depend  for  their 
value  on  the  thing  for  which  they  are  given ;  *^  and  this 
also  applies  to  refunding  bonds.*" 

13.    suggestions  to  invbstigatoes  of  vauditt  of  bond 

issue. 
§  2357.     In  general. 

If  a  bond  issue  is  contemplated,  or  bonds  have  been 
issued  and  their  validity  is  under  investigation  before 


35.  Hightower  v.  Raleigh,  150 
N.  C.  569,  65  S.  B.  279;  Lynchburg 
V.  Slaughter,  75  Va.  57. 

36.  Hightower  v.  Raleigh,  150 
N.  C.  569,  65  S.  E.  279;  Jones  v. 
Camden,  44  S.  C.  319,  23  S.  B.  l4l, 
51  Am.  St.  Rep.  819;  Clifton  Forge 
V.  Alleghany  Bank,  92  Va.  283, 
23  S.  E.  284;  Mills  v.  Gleason,  11 
Wis.  470,  78  Am.  Dec.  721;  Inde- 
pendent School  Dist.  V.  Rew,  111 
Fed.  1,  49  C.  C.  A.  198,  55  L.  R. 
A.  364;  Keene  Five-Cent  Sav.  Bank 
V.  Lyon  County,  97  Fed.  159; 
Uvalde  v.  Spier,  91  Fed.  594,  33  C. 
C.  A.  501;  Huron  v.  Second  Ward 
Sav.  Bank,  86  Fed.  272,  30  C.  C. 
A.  38,  49  L.  R.  A.  534;  National 
Life  Ins.  Co.  v.  Huron  Board  of 
Education,  62  Fed.  778,  10  C.  C. 
A.  637,  27  U.  S.  App.  244. 

Knowledge  of  purchaser  that 
proceeds  were  intended  to  be  used 
for  an  unlawful  purpose  is  im- 
material. Clifton  Forge  v.  Alle- 
ghany Bank,  92  Va.  283,  23  S.  E. 
284. 


General  recitals  In  bonds  pre- 
clude the  defense  that  the  im- 
provements intended  and  effected 
out  of  the  bond  fund  were  beyond 
the  subjects  authorized  by  the  stat- 
ute, where  the  recitals  do  not  show 
the  natur6  of  the  Improvements. 
Northwestern  Sav.  Bank  v.  Cen- 
treville  Station,  143  Fed.  81,  74  C. 
C.  A.  276. 

37.  Clifton  Forge  v.  Brush  Elec- 
tric Co.,  92  Va.  289,  23  S.  E.  288. 

38.  Meyer  v.  Brown,  65  Cal.  583, 
26  Pac.  281. 

Aid  of  rebellion.  It  is  no  de- 
fense that  bonds  were  issued  to 
aid  the  Rebellion,  it  not  appearing 
on  the  face  thereof  or  from  the 
ordinance.  Lynchburg  v.  Slaugh- 
ter, 75  Va.  57. 

39.  Smith  v.  New  Orleans,  27 
La.  Ann.  286. 

40.  Myers  v.  Jeffersonville,  145 
Ind.  431,  44  N.  E.  452;  Flagg  v. 
School  Dist.  No.  70,  4  N.  D.  30, 
58  N.  W.  499,  25  L.  R.  A.  363. 

Refunding    bonds.     A    munlci- 
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purchasing,  the  following  suggestions  may  be  of  some 
value.     These  questions  should  be  answered  favorably. 

1.  Is  there  legislative  or  constitutional  authority  dele- 
gated to  the  municipality  to  issue  the  bonds  for  the  par- 
ticular purpose?*^  If  there  is  not,  no  recitals  can  vali- 
date the  bond.*2 

2.  Was  the  statute  (if  there  is  one)  authorizing  the 
bond  issue  constitutionally  enacted  and  is  it  constitu- 
tional in  all  respects  ?  If  not  constitutionally  enacted  or 
if  unconstitutional  for  any  other  reason,  the  issue  is  void 
and  recitals  are  of  no  effect.**  Furthermore,  the  ques- 
tion whether  the  enabling  statute  has  been  expressly  or 
impliedly  repealed  should  be  investigated. 

3.  Is  the  purpose  for  which  the  bonds  are  issued,  a 
public  and  corporate  purpose  as  distinguished  from  a 
private  purpose?**  In  regard  to  this  matter,  however, 
recitals  as  to  the  purpose  of  the  issue  may  be  relied  on, 
if  there  is  no  actual  knowledge  to  the  contrary,  and  if 
that  purpose  is  a  public  one  the  purchaser  is  protected 
although  the  bonds  are  in  fact  issued  for  a  private  pur- 
pose.*** 

4.  Are  the  recitals  in  the  bonds  by  officers  authorized 
to  make  them,***  and  sufficient  to  protect  the  purchaser? 
One  who  purchases  municipal  bonds  from  a  holder 
thereof,  in  order  to  protect  himself,  should  ascertain 
whether  the  bonds  contain  the  usual  recitals  of  authority 

pality,    by    issuing    new    bonds,  of  ayes  and  noes — ^bond  issue  in- 

waives  any  defenses  it  may  have  valid.     Miller  v.  Goodwin,  70  111. 

to  the  old  bonds.    %  2210,  ante.  659;   Ryan  v.  Lynch,  68  111.  160; 

Statutory  defenses  to  refunding  Post  v.  Supervisors,  105  U.  S.  667, 

bonds,  see  Myers  v.  Jeffersonville,  26  L.  Ed.  1204. 
145  Ind.  431,  44  N.  B.  452.  Statute  of  territory,  In  violation 

41.  §  2277-2184,  ante.  of  acts  of  Congress, — ^bonds  Issued 

42.  i  2334,  ante.  thereunder   held   void.     Lewis   v. 

43.  §  2334,  ante.  Pima  County,  155  U.  S.  54,  15  Sup. 
See    Simonton,    Mun.   Bonds,    c.  Ct   22,  39  L.  Ed.  67. 

18,  on  "Constitutional  Limitations  44.  §  2280,  ante.         >. 

upon  the  Enactment  of  Laws,"  45.  §  2338,  ante. 

Statute  not  read  on  three  differ-  46.  §  2331,  ante, 
ent  days  and  not  passed  by  a  vote 
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to  issue,  etc.  If  they  do,  and  the  law  of  the  state  follows 
that  of  the  federal  courts  (Missouri  does  not  and,  New 
York  and  some  other  states  do  not  in  full),  c6nditions  pre- 
cedent to  the  issue  may  be  disregarded.  Then  it  should  be 
noticed  whether  there  is  an  express  recital  that  the  issue 
is  within  the  debt  limit  of  the  municipality.  If  there  is 
such  a  recital,  and  the  face  of  the  bond  does  not  show  the 
contrary,  no  further  investigation  need  be  made  in  re- 
gard thereto  unless  the  debt  limit  provision  refers  to  a 
record  as  the  test.*'' 

If  there  is  not  (1)  an  express  recital  in  the  bonds  that 
the  bond  issue  does  not  exceed  the  debt  limit  or  if  (2) 
the  statute  authorizing  the  issuance  of  the  bonds  speci- 
fies a  public  record  for  information  as  ^o  whether  the 
debt  limit  has  been  exceeded,  or  (3)  if  the  bonds  show 
on  their  face  an  issue  in  excess  of  the  debt  limit,  the  pur- 
chaser must  investigate  whether  the  debt  limit  was  ex- 
ceeded at  the  time  the  bonds  were  issued  or  whether  the 
bond  issue  itself  caused  the  debt  limit  to  be  exceeded. 
If  there  is  merely  a  general  recital,  there  is  some  ques- 
tion as  to  it  constituting  an  estoppel  as  to  this  matter 
and  it  is  therefore  advisable  to  look  up  the  debt  limit  of 
the  municipality  and  see  that  it  is  not  exceeded  by  the 
bond  issue. 

5.  Is  there  anything  on  the  face  of  the  bond,  or  any 
record  referred  to  therein^  to  impute  notice  that  the 
bond  issue  is  not  authorized  by  the  statute?** 

6.  Are  the  bonds  signed  by  (1)  the  proper  officers, 
(2)  the  person  occupying  such  office  at  the  time  of  the 
signing  and  (3)  is  the  signature  genuine?  If  any  of 
these  three  requisites  are  wanting  the  bonds  are  invalid, 
and  general  recitals  therein  will  not  aid  the  purchaser.*® 

7.  Has  the  officer  who  agrees  to  deliver  the  bonds 
power  to  deliver  them?  Power  to  sign  does  not  include 
power  to  deliver.^'^ 

47.  §  2341,  ante.  49.  §§  2287,  2288,  ante. 

48.  §§  2320,  2321,  2335,  ante.  50.  §  2298,  ante. 
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6.  PBOPEBTT  TAXABLE. 

7.  Exemptions  fbom  taxation. 

8.  LaEN,  LEVY,  COLLECTION  AND  DISTEIBUTIOjr. 

1.   GENEEAL    CONSIDEEATIONS. 

Sees.  Sees. 

2358.  Scope  of  chapter.  2360.  Power  of  legislature  to  dele- 

2359.  Definition,     history,     and  gate  authority  to  tax. 

nature.  2361.  Conditions  precedent  to  levy. 

2362.  Same — elections. 

2.   POWEB   TO   TAX. 

Sees.  Sees. 

2363.  Power  as  Inherent.  2371.  Same — construction  of  stat- 

2364.  Poll  taxes.  utes  granting  power. 

2365.  Collateral  inheritance  tax.  2372.  Tax   must  be   for   a '  public 

2366.  Tax    upon    interstate    com-  purpose. 

merce.  2373.  Revoking  or  limiting  power 

2367.  Power  as  conferred  by  con-  of  taxation. 

stitution.  2374.  Power    as    lost    by    user    or 

2368.  Freeholders,  charters  as  con-  nonuser. 

ferring  power.  2375.  Delegation  of  power  by  mu- 

2369.  Occupation  and  income  taxes.  nicipal  body. 

2370.  Statutory  authority. 

3.   DUTY  TO  LEVY  TAXES. 

Sees.  Sees. 

2376.  Duty   to   levy   and    enforce-      2377.  Power  of  legislature  to  com- 
ment thereot  pel  levy  of  taxes. 
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4.   CONSTITDTIONAI,   EESTKICTIONS. 

Sees,    .  Sees. 

2378   In  general.  2382.  Same — ^power     to    tax    one 

2379.  On  power  of  legislature  to  species   of  property   only. 

tax    for    municipal    pur-  2383.  Prohibiting  delegating  pow- 

poses.  ers  to  tax  to  other  than 

2380.  Uniformity.  corporate  authorities. 
23S1.  Same^-taxing  districts. 

6.  UMITATIONS  ON  EATE  OR  AMOUNT  OF  TAXES. 

Sees.  Sees. 

2384.  Tax  limits  in  general.  2387.  Effect    of    levy    above    tax 

2385.  Tax  limits  as  mandatory.  limit. 

2386.  Whether  all  municipal  taxes 

included  within  limit. 

6.   PBOPEETY    TASABUi 

Sees.  Sees. 

2388.  In  general.  2393.  Property  of  grantees  of  frah- 

2389.  Property  not  receiving  bene-  chises. 

fits.  .  2394.  Municipal  bonds. 

2390.  Property  taxable  as  depend-      2395.  Property   omitted   from  tax 

ent  on  place  where  located.  list  in  prior  years. 

2391.  Same — ^vessels.  2396.  Federal  means  or  agencies. 

2392.  Property  annexed.  2397.  Municipal  property. 

2398.  Rural  property. 

7.  EXEMPTIONS  FEOM  TAXATION. 

Sees.  Sees. 

2399.  In  general.  2401.  Repeal  or  revocation. 

2400.  Construction    of    exemption      2402.  Exemption  as  assignable. 

provisions. 


8.   LIEN,  LEVY,   COLLECTTION  AND  DISTEIBIJTION. 

Sees.  Sees. 

2403.  Lien  of  taxes.  2409.  Forfeiture  and  penalties  for 

2404.  Procedure  to  levy  taxes.  nonpayment. 

2405.  Same — assessment.  2410.  Remedies     against     munici- 

2406.  Payment   and   collection.  pality  where  tax  wrongful. 

2407.  Same — remedies    for    coUec-  2411.  Same — action    for    damages. 

tion.  2412.  Disposition    of    taxes    after 

2408.  Same — sale  for  unpaid  taxes.  collection. 


§§  2358,  2359 


Taxation. 


4943 


1.      GENERAL  CONSIDEEATION. 

§  2358.     Scope  of  chapter. 

As  the  rules  relating  to  taxation  are  for  the  most 
part  equally  applicable  to  taxes  imposed  by  states,  coun- 
ties, town,  cities  or  villages,  herein  only  those  rules  more 
or  less  peculiar  to  taxation  by  municipal  corporations, 
with  general  statements  of  certain  rules  applicable  to 
taxes  in  general,  will  be  considered. 

Taxes  on  employments,  amusements,  etc.,  commonly 
called  licenses  have  been  the  subject  of  a  chapter  in  a 
preceding  volume.^ 

§  2359.     Definition,  history  and  nature. 

Taxes  have  been  defined  as  "the  enforced  propor- 
tional contributions  from  persons  and  property,  levied 
by  the  state  by  virtue  of  its  sovereignty  for  the  support 
of  government  and  for  all  public  needs. ' '  '^     Municipal 


1.  Chap.  26,  vol.  3. 

2.  Cooley,  Taxation  (3d  Ed.), 
p.  1. 

Taxes  defined. 

California.  People  v.  McCreery, 
34  Cal.  432,  456;  Perry  v.  Wash- 
burn, 20  Cal.  318,  350. 

Colorado.  People  v.  Lothrop,  3 
Colo.   428. 

Maine.  Opinion  of  Justices,  58 
Me.  690. 

Missouri.  Glasgow  v.  Rowse,  43 
Mo.  479,  489. 

Pennsylvania.  Philadelphia  Assn. 
V.  Wood,  39  Pa.  St.  73,  82;  Hilhish 
V.  Catherman,  64  Pa.  St.  154,  159. 

Wisconsin.  Dalrymple  v.  Mil- 
waukee, 53  Wis.  178,  184,  10  N. 
W.  141. 

Eminent  domain  as  distin- 
guished from  taxation,  §  1,454, 
ante,  vol.  4. 

Special  assessments  distin- 
guished  from    Chap.    38,    ante,    § 


2017,  and  see  Griggsby  Const.  Co. 
V.  Freeman,  108  La.  435,  32  So. 
399,  58  L.  R.  A.  349. 

If  special  assessments  on  ad- 
joining owners  are  provided  for, 
a  tax  on  the  taxpayers  at  large  to 
pay  therefor  is  unauthorized. 
Brenn  v.  Troy,  60  Bar  J).  (N.  Y.) 
417;  Rhinelander  v.  New  York 
City,  24  How.  Pr.   (N.  Y.)   304. 

Wliat  is  a  general  tax.  A  tax 
levied  on  all  property  in  the  mu- 
nicipality made  taxable  for  state 
purposes,  for  public  sewers, 
although  denominated  a  "special 
public  sewer  tax,"  is  nevertheless 
a  general  tax,  because  a  burden  on 
all  property  in  the  municipality, 
and  is  in  no  sense  a  special  assess- 
ment. Union  Trust  Co.  v.  Pagen- 
stecher,  221  Mo.  121,  127,  119  S. 
W.  1103. 

A  tax  on  privileges  is  to  be 
distinguished  from  a  tax  on  prop 
erty.      Postal    Tel.    Cable    Co.    v, 
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taxes  are  those  imposed  by  a  municipality,  under  au- 
thority delegated  by  the  legislature,  on  persons  or  prop- 
erty within  the  corporate  limits,  to  support  the  local 
government  and  pay  its  debts  and  liabilities,*  and  they 
are  usually  its  principal  source  of  revenue.* 

The  power  of  taxation  is  an  attribute  of  sovereignty, 
and  its  exercise  is  vested  exclusively  in  the  legislative 
department.^ 

Taxation,  while  it  is  today  by  far  the  most  important 
source  of  public  revenue,  is  of  comparatively  recent  ori- 
gin. The  medieval  state  depended  for  its  revenues 
largely  upon  the  products  of  the  public  domain.  It  was 
in  the  cities  and  towns  that  taxation  first  developed.' 
"Of  all  the  customary  local  powers,  that  of  taxation  is 
most  effective  and  most  valuable.  To  give  local  govern- 
ment without  this  would  be  little  better  than  a  mock- 
ery. ' '  ^ 

Taxes  are  invalid  if  they  violate  constitutional  pro- 
visions as  to  due  process  of  law,^  or  provisions  as  to 
denial  to  any  person  of  the  equal  protection  of  the  laws," 

Norfolk,  101  Va.  125,  43  S.  B.  207,  taxes.    Morgan  v.  Cree,  46  Vt.  773, 

and  see  Chap.  26,  ante,  vol.   3.  14  Am.  Rep.  640. 

Sale  of  tax.     "While  It  Is  true  4.     Lyon  v.  Elizabeth,  43  N.  J. 

that  a  tax  is  not  a  debt  of  the  per-  L.  158. 

son  charged  or  a  judgment  against  5.    Myers  v.  Commonwealth,  110 

him,   it   is  a   contribution   or   de-  Va.  600,  66  S.  B.  824. 

man4  In  a  sum  fixed  by  law,  en-  6.     19  New  International  Eney- 

forceable  in  a  prescribed  method  clopedia,  61. 

and  of  a  salable  and  transferable  7.     Cooley,  Taxation   (3d  Ed.), 

nature.    The  sale  and  transfer  of  p.  1294. 

the  right  to  receive  It  and  of  its  "A  municipal  corporation  with- 

lien  do  not,  in  and  of  themselves,  out  the  power  of  taxation  would 

affect  their  character  or  their  re-  be  a  body  without  life,  incapable 

lation  to  the  taxpayer  or  his  prop-  of  acting,  and   serving  no   useful 

erty.    By  them  the  amount  of  the  purpose."     United   States   v.   New 

tax  is  not  increased  or  its  effect  Orleans,  98  U.  S.  381,  393,  25  L. 

upon   the   person  or   property   or  Ed.  225. 

the    procedure    for    its    collection  8.     Cooley,   Taxation    (3d  Ed.), 

changed."    Gautier  v.  Ditmar,  204.  pp.  55-71. 

N.  Y.  20,  97  N.  B.  464.  9.     Cooley,   Taxation    (3d  Ed.), 

3.     "Public  taxes,"  as  used  in  p.  72  et  seq. 
statute,  held  not  to  apply  to  town 
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but  the  rules  relating,  to  these  matters  are  in  no  way 
peculiar  to  municipal  taxes,  and  hence  reference  should 
be  made  to  general  works  on  taxation. 

Taxes  are  generally  held  not  debts  in  the  ordinary 
sense  of  that  term,  and  water  rates  are  not  taxes.^** 

§  2360.    Power  of  legislature  to  delegate  authority  to 
tax. 

The  state,  having  power  to  tax  property  for  state  pur- 
poses, may  confer  power  on  municipal  corporations  to 
tax  the  same  property  within  its  limits  for  local  pur- 
poses,^^   as  it  may  deem   expedient,   not  different   or 


10.  §  1803,  ante,  vol.  4. 

11.  Alaiama.  Stein  v.  Mobile, 
24  Ala.  591. 

California.  Kelsey  v.  Nevada,  18 
Cal.  629. 

Illinois.  Metropolis  Theatre  Co. 
V.  Chicago,  246  111.  20,  92  N.  E. 
597;  Huck  v.  Chicago  &  A.  R.  Co., 
86  111.  352. 

Iowa.  Morford  t.  Unger,  8 
Iowa,  82. 

Kentucky.     Bradley  v.  M,cAtee, 

7  Bush   (70  Ky.)   667,  3  Am.  Rep. 
309. 

Louisiana.  New  Orleans  v.  Tur- 
pin,  13  La.  Ann.  56. 

Missouri.  State  ex  rel.  v.  Linn 
County  Court,  44  Mo.  504. 

New  York.  Re  Zborowskl,  68 
N.  Y.  88. 

North,  Carolina.  Wingate  v. 
Sluder,  6  Jones,  Law  (N.  C.)  552. 

Pennsylvania.  Re  Appeal  of 
Butler,  73  Pa.  448;  Re  Appeal  of 
Durach,  62  Pa.  St.  491;  Chess  v. 
Birmingham,  1  Grant,  Cas.  (Pa.) 
438. 

Tennessee.     Hope  v.  Deaderici, 

8  Humph.   (27  Tenn.)    1,  47  Am. 
Dec.  597. 

Wisconsin.     Bond   v.   Kenosha, 
17  Wis.  284. 
6  McQ.  40 


United  States.  Henderson  Bridge 
Co.  V.  Henderson,  173  U..  S.  592, 
19  Sup.  Ct.  653,  43  L.  Ed.  823. 

May  authorize  city  to  tax  prop- 
erty to  defray  the  expense  of  fire 
protection.  Risley  v.  Utica,  179 
Fed.  875,  880. 

Succession  tax.  Peters  v. 
Lynchburg,  76  Va.  927. 

Railway  aid.  May  delegate 
power  to  levy  taxes  to  aid  rail- 
ways. Gibbons  v.  Mobile  &  G.  N. 
R.  R.  Co.,  36  Ala.  410,  and  see  § 
2372,  post. 

Constitutional  provisions,  in 
some  states,  empower  the  legis- 
lature to  authorize  municipalities 
to  impose  occupation  taxes.  York 
V.  Chicago,  B.  &  Q.  R.  Co.,  56  Neb. 
572,  76  N.  W.  1065. 

New  constitution  does  not  sus- 
pend power  to  tax.  Byrne  v.  Cov- 
ington, 15  Ky.  L.  Rep.  33,  21  S. 
W.  1050. 

In  California,  the  constitution 
makes  it  the  duty  of  the  legis- 
lature, by  general  laws,  to  vest  in 
municipalities  the  power  to  assess 
and  collect  taxes  for  municipal 
purposes.  Bscondido  v.  Bscondldo 
Lumber,  Hay  &  Grain  Co.,  8  Cal. 
App.  435,  97  Pac.  197. 
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greater  than  that  possessed  by  the  state,^^  except  in  so 
far  as  prohibited  or  limited  by  the  constitution/^  w,ith 
such  restrictions  as  it  deems  fit  to  impose,  and  subject 
to  the  limitation  (also  contained  in  some  constitutions) 
that  the  tax  authorized  must  be  for  a  public  purpose ;  ^* 
but  the  legislature  cannot  authorize  municipalities  to 
levy  taxes  which  the  state  itself  could  not  levy/'  and 
generally  cannot  delegate  the  power  to  other  than  the 
municipal  authorities.^* 

Such  taxing  power  so  delegated  may  be  only  a  part 
of  that  possessed  by  the  state  or  may  be  limited  in  any 


Uniformity.  Statute  delegating 
power  need  not  require  uniformity 
of  taxation,  but  is  sufficient  if  it 
does  not  attempt  to  dispense  with 
uniformity.  Braun  v.  Chicago,  110 
III.  186,  193. 

Legislative  power  to  compel 
levy  of  taxes,  see  §  236,  ante, 
vol.    1. 

12.  Baldwin  v.  Montgomery,  53 
Ala.  437. 

13.  If  the  constitution  provides 
that  taxation  shall  be  ad  valorem, 
the  legislature  can  only  delegate 
power  to  tax  ad  valorem.  Living- 
ston V.  Albany,  41  Ga.  21. 

In  Indiana,  no  constitutional 
restrictions.  Logansport  v.  Sey- 
bold,  59,  Ind.  225. 

14.  Citizens'  Saving  &  Loan 
Ass'n  v.  Topeka,  20  Wall.  (U.  S.) 
655,  22  L.  Bd.  455. 

§  2372,  post. 

15.  CDonnell  v.  Bailey,  24 
Miss.  386. 

Tax  on  federal  agencies.  How- 
ever, the  states,  by  virtue  of  their 
membership  in  the  Union,  are  by 
implication  forbidden  to  lay  any 
tax  which  would  preclude  or  em- 
barrass any  federal  agency,  or  the 


exercise  of  any  federal  power; 
and  what  the  states  cannot  them- 
selves do,  they  cannot  empower 
their  municipal  bodies  to  do. 
Cooley,  Taxation  (3d  Ed.),  p.  584, 
and  see  §  2396,  post,  this  volume. 

16.  .  Power  to  tax  cannot  be' 
delegated  to  a  fire  department. 
Taylor  v.  Smith.  50  N.  J.  L.  101, 
106,  11  Atl.  321. 

In  Tennessee,  power  to  tax 
cannot  be  delegated  to  a  separate 
corporation,  to  consist  of  a  board 
made  up  of  the  mayor  and  board 
of  aldermen.  Waterhouse  v.  Cleve- 
land, 8  Heisk.   (55  Tenn.)    857. 

Constitutional  restrictions,  S 
2383,  post,  this  volume. 

New  York  chartsr,  in  so  far  as 
it  authorizes  the  city  to  sell  at 
public  auction  liens  which  it  holds 
against  lands  for  taxes  and  asse«s- 
ments,  and  provides  that  on  the 
failure  of  the  own«r  to  pay  the 
purchaser  interest,  the  whole  of 
the  lien  shall  become  payable  at 
the  purchaser's  option,  is  not  in- 
valid as  delegating  part  of  the 
power  of  taxation  to  the  pur- 
chasers. Gautier  v.  Ditmar,  201 
N.  y.  20,  97  N.  B.  464, 
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way,"  but  if  the  power  so  delegated  is  not  limited,  it 
includes  all  the  taxing  power  possessed  by  the  state,  so 
that  the  municipality  may  tax  all  property  within  its 
jurisdiction  without  regard  to  whether  it  is  taxed  by  the 
state.^^  So  it  has  been  frequently  adjudged  to  be  within 
the  power  of  the  state  to  collect  an  ad  valorem  tax  on 
property  used  in  a  calling  and  at  the  same  time  impose 
a  license  tax  on  the  pursuit  as  a  condition  to  the  right  to 
carry  it  on,  and  this  power  may  be  delegated  to  munici- 
pal corporations.^" 

However,  it  has  been  held  that  power  cannot  be  dele- 
gated to  a  municipality  to  establish  taxing  districts  with- 
in the  municipality  narrower  in  extent  than  its  territo- 
rial limits,^"  although  the  general  rule  is  that  it  is  not 
at  all  necessary  that  a  taxing  district  should  be  coinci- 
dent in  territory  with  any  of  the  previously  established 
political  subdivisions  of  the  state.^^  So,  it  has  been  held 
that  the  legislature  may  authorize  municipalities  to  levy 
taxes  for  a  limited  space  outside  of  the  corporate  lim- 
its, at  least  for  some  purposes,  where  not  forbidden  by 
the  constitution,^^  although  in  Missouri  it  is  held  that 

17.  Norfolk   V.    Grifflth-Powell         Compare  §  2371,  post,  this  vol- 
Co.,  102  Va.  115,  45  S.  B.  889.     "  ume. 

Delegating  limited  power.    The:  19.      Monett   v.    Hall,    128    Mo. 
legislature,  except  in  so  far  as  re-  App.  91,  94,  106  S.  W.  579. 
Btrioted  by  the  constitution,  is  the  20.      State    (Morgan)    v.   Eliza- 
sole    judge    of    what    restrictions  beth,  44  N.  J.  L.  571. 
should  be  Imposed  on  taxation  by  §   2381,  post,  this  volume, 
municipal  corporations.    Townsend  21.     Cooley,  Taxation   (3d  Ed.), 
V.  New  York  City,  16  Hun  (N.  Y.),^  p.  238;  Gray,  Limitations  on  Tax- 
362.  ing  Power,  p.  234. 

Courts    cannot    interfere    with  22.     Langhorne  v.  Robinson,  20 

restrictions.     Restrictions  on  mu-  Grat.  (Va.)  661,  where  tax  was  to 

nicipal  taxation,  imposed  by  the  aid  railway. 

state    on    granting   the    power    to  In  Indiana,  a  statutory  proyilsion 

tax,  cannot  be  interfered  with  by  authorizing    a    town    to    tax    all 

the  courts  on  the  ground  that  the  property     within     two     hundred 

restrictions  are  inadequate.    New-  yards  of  the  corporate  limits  was 

ton  V.  'Atchison,   31  Kan.   151,   1  sustained.     Conwell    v.    Conners- 

Pac.  288,  47  Am.  Rep.  486.  ville,  8  Ind.  358. 

18.  Woodall  V.  Lynchburg,  100  Judge    Cooley,   says,    in   regard 
Va.  318,  40  S.  E.  915,  to  these  two  cases:    "These,  how- 
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the  legislature  cannot  authorize  a  municipal  corporation 
to  tax,  for  its  own  local  purposes,  lands  lying  beyond  the 
corporate  limits,** 

In  Maine,  pursuant  to  a  constitutional  provision  that 
taxation  shall  be  uniform,  it  is  held  that  the  legisla- 
ture cannot  delegate  authority  to  decide  what  property 
shall  be  'taxed  and  what  shall  not  be  taxed,  i.  e.,  cannot 
delegate  the  right  to  exempt  property  from  taxation,  on 
the  theory  that  one  municipality  might  exempt  prop- 
erty of  a  class  which  another  might  tax,  and  hence  the 
taxes  would  not  be  uniform ;  ^*  but  the  soundness  of 
such  decision  is  doubtful  and  has  been  questioned.*^ 

§  2361.     Conditions  precedent  to  levy. 

Whatever  preliminaries  are  by  law  made  essential  and 
mandatory,  as  distinguished  from  directory  merely,  to 
the  levy  of  a  tax  must  be  observed  or  the  tax  will  be 
void.*®  Thus,  in  some  municipalities,  it  has  been  held, 
under  particular  legislation,  that  a  tax  cannot  be  or- 
dered before  the  report  of  the  board  of  estimate  fixing 
a  rate  of  taxation,*''  while  in  others  it  cannot  be  ordered 
before  the  assessment  roU  is  completed,*®  and  in  still 

ever,  may  well  be  deemed  doubtful  25.     See   Gray,   Limitations   of 

cases.     It  is  certainly  difficult  to  Taxing  Power,  p.  292. 

understand  bow  the  taxation  of  a  Judge    Cooley    says,    however, 

district    can    be    defended    whose  that  "obviously  it  is  not  competent 

people  have  no  voice  in  voting  it,  to  confer  a  general  power  (on  mu- 

in   selecting  the   purposes   or   in  nicipalities)   to  make  exemptions, 

expending   it."     Cooley,   Taxation  since  that  would  be  nothing  short 

(3d  Ed.),  p.  250.     i  -of  a  general  power  to  establish  in- 

23.  Wells   V.   Weston,   22   Mo.  equality."     Cooley,   Taxation    (3d 
384,  66  Am.  Dec.  627,  approved  in  Ed.),  pp.  344,  345. 

St.  Charles  v.  Nolle,   51  Mo.  122,  26.     Cooley,  Taxation   (3d  Ed.), 

124,  11  Am.- Rep.  440,  and  referred  p.   562,   and   see   State   ex   rel.   v. 

to  in  Cameron  v.  Stephensen,  69  Mississippi  River  Bridge  Co.,  134 

Mo.  372,  378.  Mo.  321,  337,  35  S.  W.  592. 

24.  Farnsworth  Co.  v.  Lisbon,  27.     Baltimore  v.  Gorter,  93  Md. 
62  Me.  451;   Brewer  Brick  Co.  v.  1,  48  Atl.  445. 

Brewer,   62   Me.   62,   16  Am.  Rep.         28.    New  Orleans  v.  New  Orleans 
395,  13  Am.  Law  Reg.  (N.  S.)  735.      Union  Bank,  15  La.  Ann.  123, 
§  2399,  post,  this  volume. 
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others  it  cannot  be  ordered  before  the  adoption  of  the 
appropriation  bill  for  the  year.^^  However,  it  has  been 
held  that  where  nothing  remained  to  be  done  but  a  cler- 
ical act,  in  completing  the  tax  lists,  as  a  condition  prece- 
dent to  a  tax  levy,  the  objection  went  merely  to  the  form 
of  procedure  and  not  to  the  substance,  and  the  levy  of  a 
tax  before  the  clerical  act  was  valid,  where  the  charter 
provided  that  no  informality  should  vitiate  the  tax.^" 

§  2362.     Same — elections. 

Many  taxes  are  required  to  be  voted  by  popular  as- 
semblages, composed  of  all  the  qualified  electors  of  the 
municipality  to  be  taxed,  or,  in  some  instances,  of  cer- 
tain classes  of  the  voters,  supposed  Jo  be  specially  in- 
terested in  the  tax.  It  is  consistent  with  the  practice  of 
early  days  that  this  method  shall  be  adopted  in  all  dis- 
tricts whose  population  is  not  too  great  to  render  it  im- 
practicable ;  and  it  is  quite  general  in  school  districts,  and 
villages.  And  although  in  the  larger  districts,  like  coun- 
ties, as  well  as  in  the  cities  generally,  the  authority  is 
most  commonly  intrusted  to  representatives  of  the  people, 
it  is  sometimes  required,  even  in  such  cases,  that  the  sense 
of  the  people  shall  be  taken  on  a  proposed  corporate 
tax,  by  submitting  propositions  to  them  to  be  voted  on 
by  ballot.^^    And  the  legislature  has  power  to  require  a 

29.  People  v.  Florville,  207  lU.  good,  106  La.  535,  31  So.  46;  Dodge 
79,  69  N.  E.  623  (appropriation  v.  Catskill,  66  N.  Y.  648. 
ordinance  must  be  first  "pub-  School  tax.  Boguechitto  v. 
llsiied");  Riverside  County  t.  Lewis,  75  Miss.  741,  23  So.  549; 
Howell,  113  111.  256;  People  t.  Lee,  Smallwood  v.  Newbern,  90  N.  C. 
112  111.  113,  1  N.  E.  471;  Engstad  36;  Miller  v.  State,  44  Tex.  Cr. 
V.  Dinnie,  8  N.  D.  1,  76  N.  W.  292.  Rep.  99,  69  S.  W.  522. 

Contra,    Henderson    v.    Hughes  In   Texas,   the   constitution  re- 
County,  13  S.  D.  576,  83  N.  W.  682.  quires   any    city   or   town,    as    an 

30.  Clayton  v.  Chicago,  44  111.  independent  school  district,  to  be 
280,  283.  authorized  by  a  vote  of  the  peo- 

31.  Cooley,  Taxation  (3d  Ed.),  pie  before  it  can  levy  taxes  for 
p,  566.  school  purposes.    El  Paso  v.  Conk- 
Elections.     Statutes     requiring  lin,  91  Tex.  537,  44  S.  W.  988  (hold- 
question  of  tax  levy  to  be  submit-  ing  tax '  must  be  voted  before  it 
ted  to  voters,  see  Clifton  v.  Hob-  can  be  levied). 
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vote  of  a  certain  proportion  as  a  condition  precedent  to 
levying  a  tax.^^  So  a  municipality,  by  ordinance,  some- 
times seeks  the  will  of  the  people  as  to  a  special  tax.*' 
However,  no  vote  of  the  people  is  necessary  to  authorize 
a  levy  of  taxes,  unless  required  by  the  constitution,  stat- 
ute, or  charter ;  **  and  no  reason  is  apparent  why  the 
rules  laid  down  in  a  preceding  chapter  as  to  elections 
on  the  question  of  incurring  indebtedness  or  issuing 
bonds  are  not  application  to  elections  as  to  raising 
taxes.*" 

Constitutional  prohibitions  «,gainst  a  tax  for  "educa- 
tion" other  than  in  common  schools,  except  by  vote  of 
the  electors,  does  not  apply  to  a  tax  for  a  public  library, 
the  word  "education"  referring  to  a  tax  for  schools.** 


Tax  for  railway  aid.  Barte- 
meyer  v.  Rolilfs,  71  la.  682,  32  N. 
W.  673;  Slack  v.  Maysville  &  L. 
R.  Co.,  13  B.  Mon.  (52  Ky.)  1. 

Australian  ballot  system  held 
not  applicable  to  special  elections 
to  Tote  taxes.  Prltchard  v.  Ma- 
goun,'109  la.  364,  80  N.  W.  512; 
Bras  V.  McConnell,  114  la.  401, 
87  N.  W.  290. 

Vote  where  taxes  above  cer- 
tain sum.  Taxes  cannot  exceed 
the  limit  fixed  by  statute,  in  some 
states,  except  by  a  vote  of  the 
people.  Union  Trust  Co.  v.  Pagen- 
stecher,  221  Mo.  121,  129,  119  S. 
W.  1103;  Denison  v.  Foster,  90 
Tex.  22,  36  S.  W.  401  (construing 
charter  provision  as  not  requiring 
submission  to  people  of  additional 
tax  to  pay  antecedent  debt,  and 
distinguishing  United  States  v. 
Sterling,  Fed.  Gas.  No.  16388,  2 
Blss.  408). 

Majority  vote,  what  is.  If  a 
majority  vote  of  the  voters  is  re- 
quired, it  is  •  sufficient  that  there 
is  a  majority  vote  of  those  actually 
voting.     Tone    v.    Denison    (Tex. 


Civ.  App.  1911),  140  S.  W.  1189. 

Petition  for  election.  The  elec- 
tion is  valid  notwithstanding  the 
proper  number  did  not  sign  the 
petition  for  the  election  and  even 
though  other  matters  in  the  peti- 
tion were  irregular.  Tone  v.  Deni- 
son (Tex.  Civ.  App.  1911),  140  S. 
W.  1189. 

The  proposition  submitted  to 
the  voters  need  not  go  into  details 
in  regard  to  the  purposes  for 
which  the  taxes  are  sought  to  be 
levied.  Tone  v.  Denison  (Tex. 
Civ.  App.  1911),  140  S.  "W.  1189. 

32.  Stein  v.  Mobile,  24  Ala.  591. 

33.  MacKenzie  v.  Wooley,  39 
La.  Ann.  944,  3  So.  128. 

34.  See  Evans  v.  McFarland, 
186  Mo.  703,  85  S.  W.  873. 

35.  Chap.  40,  ante,  this  volume. 

36.  Ramsey  v.  Shelbyville,  119 
Ky.  180,  83  S.  W.  116,  1136,  26  Ky. 
Law  Rep.  1102,  68  L.  R.  A.  300,  27 
Ky.  Law  Rep.  141. 

Tax  for  library  purposes  is  not 
one  for  school  purposes.  Brooks 
V.  Schultz,  178  Mo. -222,  77  S.  W.. 
861. 
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However,  charter  authority  to  vote  a  tax  "for  any  pur- 
pose for  which  the  council  may  call  an  election"  must  be 
construed  to  mean  any  lawful  purpose.^'' 

In  North  Carolina,  a  vote  of  a  majority  of  the  quali- 
fied voters  is  necessary  to  authorize  a  city  to  levy  any 
taxes  except  for  necessary  expenses?^ 


2.      POWEB  TO  TAX. 

§  2363.     Power  as  inherent. 

The  power  possessed  by  local  communities  at  present 
to  assess  and  collect  taxes  for  municipal  purposes  is  in 
the  nature  of  governmental  authority  conferred  by  the 
state.  Generally  this  power  is  exercised  under  consti- 
tutional authority  expressly  granted  by  the  state  legisla- 
tures- The  power  to  levy  taxes  is  not  inherent  in  mu- 
nicipal corporations.^' 


37.  Tone  v.  Denison  (Tex.  Civ. 
App.,  1911),  140  S.  W.  11S9. 

38.  Edgerton  v.  Goldsboro  Wa- 
ter Co.,  126  N.  C.  93,  35  S.  E.  243, 
48  L.  R.  A.  444;  Wilson  v.  Char- 
lotte, 74  N.  C.  748;  Welnsteln  v. 
Newborn,   71  N.  C.   535. 

Vote  as  necessary  where  tax  to 
pay  bonds  voted  for  by  people. 
Charlotte  v.  Shepard,  122  N.  C. 
602,  29   S.  B.  842. 

School  tax  not  necessary  ex- 
pense. Rodman  v.  Washington, 
122  N.  C.  39,  30   S.  E.   118. 

Erecting  city  waterworks  as  a 
necessary  expense,  §  2195,  ante. 

39.  Arkansas.  Vance  v.  Little 
Rock,  30  Ark.  435,  439. 

Iowa.  Clark,  Dodge  &  Co.  v. 
Davenport,  14  la.  494. 

New  York.  Re  Second  Avenue 
M.  B.  Church,  66  N.  Y.  395. 

North  Carolina.  Asheville  v. 
Means,  29  N.  C.  406;  Edgerton  v. 


Goldsboro  Water  Co.,  126  N.  C.  93, 
35  S.  B.  243,  48  L.  R.  A.  444. 

South  Carolina.  State  v.  Mays- 
ville,  12  S.  C.  76. 

Contra,  see  Blanc  v.  New  Or- 
leans, 1  Mart.  O.  S.   (La.)   119. 

Counties  have  no  inherent 
power  of  taxation.  State  v. 
Street,  117  Ala.  203,  23  So.  1 807. 

Towns.  "It  Is  undeniably  true 
that  towns  have  no  power,  in  the 
absence  of  special  statutory  au- 
thority, to  levy  taxes  on  their  in- 
habitants." Bates  V.  Bassett,  60 
Vt.  530,  534,  15  Atl.  200,  1  L.  R.  A. 
166.  See  also,  as  to  nature  and 
purpose  of  taxation  by  townships, 
Chicago,  B.  &  Q.  R.  Co.  v.  Klein, 
52  Neb.   258,  71   N.  W.   1069. 

School  district  has  no  Inherent 
power  to  levy  taxes  for  school 
purposes.  Marion  &  M.  R.  Co.  v. 
Alexander,  63  Kan.  72,  64  Pac. 
978. 
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There  must  be  legislative  authority  conferred,  in  or- 
der to  authorize  municipalities  to  levy  taxes,*"  and  since 
the  authority  to  levy  taxes  is  an  extraordinary  one,  it 
should  never  be  left  to  implication  unless  it  be  a  neces- 
sary implication.*^  Accordingly,  the  fact  that  a  stat- 
ute limits  the  rate  of  taxation  for  general  purposes  to  a 
named  per  cent  and  subsequently  provides  that  the  rate 
of  general  and  special  taxes  must  not  exceed  a  certain 
larger  per  cent  in  any  fiscal  year,  does  not  authorize,  by 
implication,  the  levy  of  special  taxes.*^ 

The  power  must  be  "plainly  and  unmistakably"  con- 
ferred,*^ and  hence  the  general  welfare  clause  in  the 
charter  confers  no  authority  to  levy  taxes.**  So  the  au- 
thority to  levy  taxes  is  not  within  the  police  power,*^ 
nor  is  it  implied  from  the  power  to  license  occupations.** 
Furthermore,  federal  courts  cannot  impart  taxing  power 
to  a  municipal  corporation.*'^ 


40.  People  ex  rel.  v.  McElroy, 
248  111.  574,  577,  94  N.  E.  81; 
Lenoir  Drug  Co.  v.  Iienoir  (N.  C, 
1912),  76  S.  E.  480;  Hightower  v. 
Raleigh,  150  N.  C.  569,  65  S.  E. 
279. 

41.  Marion  &  M.  R.  Co.  v. 
Alexander,  63  Kan.  72,  64  Pac.  978. 

Express  authority  necessary  to 
levy  taxes.  "There  is  no  such 
thing  as  taxation  by  implication. 
The  burden  is  always  upon  the 
taxing  authority  to  point  to  the 
act  of  assembly  which  authorizes 
the  imposition  of  the  tax  claimed. 
Taxation  is  a  sovereign  state  gov- 
ernmental power  not  possessed  by 
municipalities  or'  municipal  sub- 
divisions unless  delegated  to  them. 
In  other  words,  municipalities 
have  no  implied  power  of  taxa- 
tion and  must  look  to  the  statu- 
tory grant  for  such  authority  as 
they  possess  In  the  imposition  of 
taxes."      Per     Justice    Elkin    in 


Federal  Street  &  P.  V.  R.  Co.  v. 
Pittsburgh,  226  Pa.  419,  75  Atl. 
662. 

Implied  power.  The  power  to 
tax  is  never  implied.  Gambill  v. 
Erdrich  Bros.  &  Marx,  143  Ala. 
506,  39  So.  297;  Adams  v.  Ducate, 
86  Miss.  276,  38  So.  497;  Jackson 
V.  Newman,   59  Miss.   385. 

Contra,  State  v.  Bristol,  109 
Tenn.  315,  70  S.  W.  1031. 

42.  Corbett  v.  Portland,  31  Ore. 
407,  416,   48  Pac.  428. 

43.  Peters  v.  Lynchburg,  76 
Va.   927. 

44.  Nelson  v.  Homer,  48  La. 
Ann.  258,  19  So.  271. 

45.  Jackson  v.  Newman,  59 
Miss.   385,  388,  42  Am.  Rep.   367. 

46.  Jackson  v.  Newman,  59 
Miss.  385,  388,  42  Am.  Rep.  367, 
and  see  §§  990,  991,  ante,  vol.  3, 

47.  Vance  v.  Little  Rock,  30 
Ark.  435,  449. 
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The  rule  of  the  federal  courts,  however,  is  that  "when 
the  legislature  of  a  state  authorizes  a  county  or  city  to 
contract  a  debt  by  bond,  it  intends  to  authorize  it  to 
levy  such  taxes  as  are  necessary  to  pay  the  debt,  unless 
there  is  in  the  act  itself,  or  in  some  general  statute,  a 
limitation  upon  the  power  of  taxation  which  repels  such 
an  inference."**  As  said  by  Mr.  Justice  Field,  of  the 
Supreme  Court  of  the  United  States:  "The  authoriza- 
tion (to  issue  bonds)  without  providing  the  means  for 
such  expenditures  would  be  an  idle  and  futile  proceed- 
ing. *  *  *  Their  authorization  therefore  implies  and 
carries  with  it  the  power  to  adopt  the  ordinary  means 
employed  by  such  bodies  to  raise  money  for  their  exe- 
cution, unless  such  funds  are  otherwise  provided.  And 
the  ordinary  means  in  such  cases  is  taxation.  A  munici- 
pality without  the  power  of  taxation  would  be  a  body 
without  life,  incapable  of  acting,  and  serving  no  useful 
purpose."*^  However,  if  other  provision  is  expressly 
made  for  payment,  this  rule  does  not  apply.^°  Further- 
more, this  rule  has  been  held  to  apply  only  to  "extra- 
ordinary" debts  which  must  be  specially  authorized  by 

48.     Per     Mr.     Justice     Miller,  whether     expressly     granted     or 

in  Citizens'  Savings  &  Loan  Ass'n  not"     Risley   v.   Utica,    179    Fed. 

V.  Topeka,  20  Wall.    (U.   S.)    655,  875,   889.     This   statement   is   too 

660,    22    L.    Ed.    455,    460;    Ralls  broad. 

County  V.  United  States,  105  U.  S.  Special      authority      conferred 

733,  26  L.  Ed.  1220;  United  States  upon  a  municipality  to  make  cer- 

V.  New  Orleans,  98  U.  S.  381,  25  tain     public     improvements,     and 

L.  Ed.  225;  Rose  V.  McKie,  145  Fed.  also   to    levy   special   assessments 

584,  76  C.  C.  A.  274,  280;   United  against  the  municipality,  has  been 

States  v.  Saunders,  124  Fed.  124,  held   to   carry  with   It,  by  neces- 

59  C.  C.  A.  394;   United  States  v.  sary    implication,    the    power    to 

New   Orleans,   17   Fed.   483,   486;  levy  a  special  tax  to  pay  therefor. 

Ex   parte   Parsons,   Fed.   Cas.  No.  United  States  v.  Capdevielle,  118 

10,774,  1  Hughes,  282.  Fed.  809,  55  C.  C.  A.  421. 

No   waiver  of  right  by  accept-  49.     United   States   v.   New   Or- 

Ing    for    several    years    interest  leans,   98   U.    S.   381,    393,    25   L. 

raised  in  a  different  way.     Louis-  Ed.  225. 

lana  v.  Pilsbury,  105  U.  S.  278,  26  50.    United   States  v.   New  Or- 

L.  Ed.  1090.                 '  leans.  Fed.  Cas.  No.  15,871,  rev'd 

"Tlie  power  to  tax  is  inherent  on  other  grounds  in  98  U.  S.  381, 

in      a      municipal      corporation  25  L.  Bd.  225. 
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statute,  and  hence  does  not  apply  to  debts  incurred  for 
current  water  or  light  purposes.^^  For  example,  if  a 
provision  is  made  for  a  tax  of  a  certain  amount  to  pay 
the  special  indebtedness,  no  greater  tax  can  be  leaded, 
although  if  no  provision  for  a  tax  had  been  made,  a  tax 
could  have  been  levied  for  the  entire  amount  of  the  Ln- 
debtedness.^2 

Some  of  the  state  courts  have  also  adopted  the  fed- 
eral rule,  at  least  to  some  extent,  by  holding  that  power 
conferred  on  a  municipality  to  contract  a  debt  for  some 
specific  purpose  includes  power  to  levy  a  tax  to  pay 
it,^*  and  statutory  authority  to  "establish,  maintain  and 
regulate"  a  local  public  library,  and  "raise  subscrip- 
tions, donations  and  gifts  therefor,"  has  been  held  to 
include  power  to  establish  and  maintain  such  a  library 


51.  Cleveland  v.  United  States, 
111  Fed.  341,  346,  49  C.  C.  A.  383. 

52.  United  States  v.  Macon 
County,  99  U.  S.  582,  590,  25  L. 
Kd.  331;  Cleveland  v.  United 
States,  111  Fed.  341,  347,  49  C.  C. 
A.  383. 

Authority  to  issue  railroad  aid 
bonds  includes  authority  to  levy 
taxes  to  pay  such  bonds,  notwith- 
standing the  limit  of  taxation 
authorized  by  law  for  ordinary 
municipal  purposes  is  thereby  ex- 
ceeded. Quincy  v.  United  States, 
113  U.  S.  332,  5  Sup.  Ct.  544,  28 
L.  Ed.  1001. 

53.  Peoria,  Decatur  &  B.  R.  Co. 
V.  People  ex  rel.,  116  111.  401,  408, 
6  N.  E.  497;  Iowa  R.  Land  Co.  v. 
Sac  County,  39  la.  124;  Boody  v. 
Watson,  64  N.  H.  162,  177,  9  Atl. 
794;  Slocomb  v.  Fayetteville,  125 
N.  C.  362,  34  S.  E.  436.  See  also 
Penrose  v.  Ventnor  City,  80  N.  J. 
L.  547,  77  Atl.  1061. 

Power  to  make  contract  for 
water  supply  includes  power  to 
levy  a  tax  to  pay  therefor.    State 


V.  Summit  Tp.,  52  N.  J.  L.  483,  19 
Atl.  966. 

Statutory  authority  to  erect 
waterworl<s  includes  authority  to 
levy  a  tax  for  that  purpose.  Tay- 
lor v.  MePadden,  84  la.  262,  50 
N.  W.  1070. 

In  Wisconsin,  it  is  said  that 
where  a  city  is  given  the  power 
to  contract  a  debt  for  some  spe- 
cific object,  by  necessary  implica- 
tion it  has  power  to  resort  to  the 
usual  mode  of  raising  money  to 
pay  it,  which  undoubtedly  is  taxa- 
tion. State  ex  rel.  v.  Milwaukee, 
25  Wis.  122,  133.  And  it  Is  said 
in  a  later  case  by  Justice  Bardeen 
that  "there  are  decisions  holding 
to  the  point  of  absolute  strictness 
that  power  to  tax  must  be  granted 
in  terms,  but  we  are  satisfied  that 
the  rule  stated  is  more  in  conso- 
nance with  reason  and  justice,  and 
will  not  lead  to  harmful  results." 
Oconto  City  Water  Supply  Co.  v. 
Oconto,  105  Wis.  76,  86,  80  N.  W. 
1113. 
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by  taxation.®*  A  fortiori,  power  to  issue  bonds  has  been 
held  by  some  state  courts  to  include  power  to  levy  taxes 
to  pay  them,''^  especially  where  the  constitution  requires 
that  whenever  a  bonded  iadebtedness  is  created  by  a 
municipality,  provision  must  be  made  by  taxation  for 
the  payment  of  the  annual  interest  and  an  annual  install- 
ment of  a  sinking  fund."*  On  the  other  hand,  state  courts 
have  held  that  municipal  power  to  provide  water  for  the 
municipality  does  not  by  implication  authorize  the  levy 
of  a  tax  to  pay  therefor,®'^  and  that  imposing  on  a  mu- 
nicipality the  duty  of  erecting  hospitals  and  poorhouses 
does  not  include,  by  implication,  the  power  to  levy  a 
tax  to  pay  therefor.®* 

When  a  general  tax  is  authorized,  and  the  rate  or  per 
cent  is  prescribed,  the  tax  cannot  be  raised  by  special 
taxation.®*  So,  a  grant  of  power  to  impose  a  special  tax 
or  a  special  assessment  for  local  improvements,  confers 
no  power  to  accomplish  the  purpose  by  general  tax.®" 

Of  course,  if  a  municipality  has  no  power  to  make  a 
proposed  expenditure,  it  has  no  power  to  levy  a  tax  for 
that  purpose.*^ 

The  power  conferred  to  tax  always  operates  prospect- 
ively and  not  retro  spectively.*^ 

§  2364.     Poll  taxes. 

A  poll  or  capitation  tax  is  not  a  tax  upon  property 
but  is  a  tax  against  the  person.**    Sometimes  it  is  a  cer- 

54.  Ramsey  v.  ShelbyrlUe,  119         58.    Leavenworth  v.   Norton,   1 
Ky.   180,   83   S.  W.   116,   1136,   26      Kan.  432. 

Ky.   L.   Rep.   1102,    68   L.   R.   A.  59.    Webster  v.   People,   98   lU. 

300,  27  Ky.  L.  Rep.  141.  343,  349. 

55.  Lowell  V.  Boston,  111  Mass.  60.    Webster  v.   People,   98   111. 
454,    460,    15   Am.    Rep.    39;    Wll-  343,   349. 

son  V.  Florence,  40  S.  C.  426,  19  61.    Palmer  v.  Helena,  40  Mont. 

S.  E.  4;   State  ex  rel.  v.  Bristol,  498,  507,  107  Pac.  512. 

109  Tenn.  315,  70  S.  W.  1031.  62.     Municipality     No.      3,     v. 

56.  Austin    V.    Nalle,    85    Tex.  Michoud,  6  La.  Ann.  605. 

520,  542,  22  S.  W.  668,  960,  63.    People,  v.   Ames,    24   Colo. 

57.  Edgerton  v.  Goldsboro  Wa-  422,  51  Pac.  426;  Wilson  v.  Cant- 
ter  Co.,  126  N.  C.  93,  35  S.  E.  243,  lell,  40  S.  C.  114,  18  S.  E.  517. 
48  L.  R.  A.  444. 
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tain  sum  imposed  as  a  tax  upon  all  male  inhabitants 
over  a  certain  age ;  and  this  is  a  substitute,  in  cities  and 
villages,  for  the  highway  labor  tax,  or  as  sometimes 
called  the  highway  or  road  poll  tax,  which  from  early 
times  has  been  levied  and  assessed  upon  the  inhabitants 
of  towns  and  townships.^*  Some  decisions  have  held 
that  requiring  labor  on  highways  is  not  a  tax  but  rather 
the  imposition  of  a  military  or  jury  service,"^  while  other 
cases  consider  it  a  tax  the  same  as  if  assessed  against 
property."® 

Generally,  a  municipality  cannot  compel  inhabitants 
to  work  on  streets  in  the  nature  of  a  poll  tax,  unless  the 
power  so  to  do  has  been  delegated  either  expressly  or , 
by   necessary    implication.*''      In    many    municipalities, 


64.  Faribault  v.  Meisener,  20 
Minn.  396. 

65.  Leedy  v.  Bourbon,  12  Ind. 
App.   486,  40  N.  E.   640. 

Poll  tax,  proliibited  by  consti- 
tution, does  not  include  comjiul- 
sory  highway  labor.  Short  v. 
State,  80  Md.  392,  31  Atl.  322,  29 
L.  R.  A.  404. 

66.  Faribault  v.  Misener,  20 
Minn.  396. 

67.  §  1291,  ante,  vol.  3. 

Poll  tax,  power  to  impose  may 
be  delegated  to  municipality. 
Perry  v.  Rockdale,  62  Tex.  451. 

General  charter  authority  to 
make  and  enforce  all  ordinances 
necessary  effectuate  the  powers 
conferred  and  sufficient  power  to 
"open,  extend,  improve,  vacate  or 
abolish  streets,"  held  insufficient. 
Re  Grace,  9  Tex.  App.  381. 

So  charter  power  to  exercise 
control  over  the  streets  and  other 
public  places,  held  insufficient.  Ro 
Campbell  (Tex.  Grim.  App.  1893), 
22  S.  W.  1020. 

In  North  Carolina,  however, 
charter  power  to  make  such  rules 


and  ordinances  as  shall  seem  to 
the  proper  authorities  meet  for 
repairing  the  streets  authorizes 
them  to  command  the  personal 
labor  of  those  residing  within  the 
town  in  the  repair  of  the  streets, 
where  at  the  time  of  the  enact- 
ment this  was  the  common  method 
of  repairing  streets.  State  v. 
Commissioners  of  Halifax,  15  N. 
0.  345.  Charter  power  to  adopt 
such  ordinances  as  may  be  neces- 
sary for  the  improvement  of 
streets,  etc.,  and  power  to  require 
streets  to  be  kept  in  repair  by  as- 
sessments of  labor  against  the  in- 
habitants, held  sufficient  to  sup- 
port an  ordinance  requiring  citi- 
zens between  the  ages  of  eighteen 
and  forty-five  to  work  the  streets 
and  roads  and  imposing  penalties 
for  failure.  State  v.  Smith,  103 
N.   C.  403,   9   S.   E.   435. 

Kansas.  Qonstruction  of  statute 
as  to  power  of  cities  of  the  first 
class  to  collect  poll  taxes  for  road 
purposes.  Shane  v.  Hutchinson 
(Kan.  1912),  127  Pac.  606. 
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however,  such  power  is  possessed  by  virtue  of  express 
authority  conferred  either  by  statute  or  charter,^^  and 


68.  Charter  power  to  require 
"every  able  bodied  male  Inhabi- 
tant to  labor  on  the  streets,"  will 
support  an  ordinance  requiring 
every  male  inhabitant  over  twen- 
ty-one and  under  fifty  to  labor  two 
days  each  year  on  the  streets  and 
alleys  except  "Idiots,  lunatics,  and 
those  physically  unable  to  perform 
such  labor  and  such  others  as  are 
exempt  by  law."  Wapella  v.  Davis, 
39   111.  App.   592. 

A  charter  power  to  cause  all 
able  bodied  male  inhabitants 
above  eighteen  to  work  on  the 
streets  and  to  enforce  the  same 
by  appropriate  ordinances,  held 
sufficient  to  sustain  an  ordinance 
requiring  such  labor  under  pen- 
alty or  even  imprisonment.  Re 
Bowen,  34  Tex.  Cr.  Rep.  107,  29 
S.  W.  269. 

Constitutionality.  The  Topeka, 
Kansas,  ordinance  which  required 
two  days'  work  on  the  streets 
from  each  male  person  between 
twenty-one  and  forty-five  years  of 
age  or  $3.00  in  lieu  thereof,  held 
(1),  not  unconstitutional  as  being 
"involuntary  servitude"  imposed 
upon  persons  not  convicted  of 
crime;  (2)  that  such  work  or 
money  is  not  assessments  or  taxes 
within  the  meaning  of  the  state 
constitution;  (3)  that  it  is  neces- 
sary to  enforce  the  ordinance  be- 
fore the  police  court,  without  a 
jury,  an  appeal  cannot  be  taken 
except  under ,  certain  conditions; 
(4)  that  the  ordinance  placed  an 
embargo  upon  the  right  to  vote, 
and  (5),  because  the  work  or  the 
payment  of  the  money  is  imposed 


upon  a  class  of  persons  and  not 
on  all  persons.  State  v.  Topeka, 
36  Kan.  76,  12  Pac.  310,  59  Am. 
Rep.  529.  ' 

Exemption  of  inhabitants  from 
work  on  streets.  Some  charters 
In  express  terms  exempt  citizens 
from  working  on  the  roads  of 
public  highways,  any  laws  to  the 
contrary  notwithstanding.  Char- 
ter of  the  City  of  St.  Liouls,  Art. 
XVI,  sec.  8,  Mun.  Code  of  St. 
Louis,  p.  304.  Those  exempted 
from  working  on  the  streets  must 
come  clearly  within  the  exemp- 
tion. Thus,  In  prosecution,  under 
a  law  exempting  the  employees  of 
certain  corporation  from  working 
on  the  streets,  the  defendant  must 
show  that  he  was  an  employee  of 
the  particular  corporation  at  the 
time  the  work  was  required,  not 
simply  when  arrested.  Hill  v. 
Birmingham,   73   111.   74. 

Where  power  is  delegated  to 
municipalities  to  levy  a  street  tax 
not  to  exceed  five  dollars  a  year, 
an  ordinance  levying  a  tax  of 
three  dollars  on  all  male  Inhabi- 
tants between  the  ages  of  twenty- 
one  and  forty-five  is  valid  and 
does  not  make  an  arbitrary  classi- 
fication. Montgomery  v.  Barefield, 
field,  1  Ala.  App.  515,  56  So.  260, 
followed  in  Montgomery  v.  Gil- 
mer, 1  Al^.  App.  526,  56  So.  264. 

Uniformity.  "It  has  said  that 
poll  taxes,  not  b6lng  laid  upon 
property,  are  not  within  consti- 
tutional requirements  as  to  equal- 
ity and  uniformity,  unless  by  rea- 
son of  an  arbitrary  exemption  of 
a    certain    class    of    persons.      37 


4958 


Municipal  Goepoeations. 


^§  2365,  2366 


power  to  levy  taxes  generally,  it  has  been  held,  includes 
poll  taxes  on  the  theory  that  such  exaction  is  a  tax  in 
like  manner  as  a  tax  assessed  against  property.*' 

§  2365.     Collateral  inheritance  tax. 

A  collateral  inheritance  tax  cannot  be  assessed  by  a 
municipality  unless  there  is  express  legislative  or  char- 
ter authority  to  impose  such  taxes.'^" 

§  2366.    Tax  upon  interstate  commerce. 

As  already  stated  at  length  in  a  preceding  volume,  a 
state,  or  a  municipality  to  whom  the  power  to  tax  has 
been  delegated,  cannot  levy  a  tax  which  interferes  with 
or  regulates  interstate  or  foreign  commerce.'^^  This  rule 


Cyc.  766,  767.  Any  exemption 
founded  upop  a  reasonable  classi- 
fication is  unobjectionable:  Note, 
13  L.  R.  A.  (N.  S.)  901.  It  has 
also  been  said  (speaking  of  an 
ordinary  property  tax  for  road 
purposes)  that  the  legislature 
may  grant  exemption  to  persons 
in  cities,  but  only  in  case  an 
equivalent  burden  be  imposed 
upon  them  for  the  maintenance 
of  their  streets.  27  A.  &  B.  Ency. 
of  L.  915.  Counsel  for  the  city 
argue  that  the  residents  of  cities 
of  the  first  class  can  not  be  ex- 
empted from  the  operation  of  the 
law  imposing  a  poll  tax  for  road 
purposes,,  inasmuch  as  the  legis- 
lature has  not  imposed  any  equiv- 
alent burden  upon  them.  The 
system  of  caring  for  the  streets 
of  a  city  of  the  first  class  differs 
from  that  by  which  highways  are 
kept  in  repair  in  other  cities  and 
in  townships.  There  is  a  reason- 
able basis  for  a  classification  giv- 
ing the  poll  tax  a  place  in  one 
system  and  not  in  the  other.  The 
matter    is    one    upon    which    the 


decision  of  the  legislature  is  final. 
It  is  not  necessary,  in  order  to 
sustain  a  statute  exempting  resi- 
dents of  a  city  of  the  first  class 
from  liability  for  such  a  tax,  that 
the  court  should  be  able  to  find 
that  they  are  under  some  specific 
compensating  burden."  Shane  v.- 
Hutchinson  (Kan.  1912),  127  Pac. 
606. 

69.  Hoefiick  v.  Snyder,  2  Rawle 
(Pa.),  126. 

70.  Schoolfield's  Ex'r  v.  Lynch- 
burg, 78  Va.  366;  Wytheville  v. 
Joinson,  108  Va.  589,  62  S.  B.  328. 

Compare  Peters  v.  Lynchburg, 
76  Va.  927. 

71.  §  771  et  seq.,  ante,  vol  2., 
Foreign     corporations,     license 

tax  on,  §  785  ante,  vol.  2. 

Property  In  transit,  tax  on,  see 
§  787  ante,  vol.  2. 

Taxing  property  used  In  com- 
merce, i  784  ante,  vol.  2. 

Tax  on  poles  in  street,  §  783 
ante,  vol.  2. 

Discriminating  license  tax,  § 
781  ante,  vol.  2. 
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is  frequently  applied  to  the  taxing  of  hawkers  and  ped- 
dlers," unless  the  goods  sold  are  in  the  stated* 

§  2367.     Power  as  conferred  by  constitution. 

Constitutional  provisions  as  to  taxation  by  munic- 
ipal corporations  are  ordinarily  not  self  executing  but 
require  legislation  to  confer  the  power  to  tax.'^*  Thus, 
if  the  constitution  provides  that  corporate  authorities 
of  cities,  etc.,  "may"  be  vested  with  power  to  assess  and 
collect  taxes  for  corporate  purposes,  the  provision  is  not 
self-executing  but  legislation  is  necessary  to  confer  the 
power  to  taxJ^  So  a  constitutional  provision  which  for- 
bids the  legislature  to  levy  taxes  for  municipal  purposes 
within  municipalities  and  which  says  that  the  legisla- 
ture "may"  vest  the  taxing  power  for  such  purposes  in 
the  corporate  authorities  of  the  municipality,  does  not 
vest  the  taxing  power  in  municipalities  by  its  own 
force.'^*  Likewise,  constitutional  limitations  on  the  rate 
of  taxation  in  cities  and  towns  do  not  confer  authority 
upon  cities  to  levy  taxes.''"'  However,  a  constitutional 
provision  that  the  legislature  may,  by  general  laws,  dele- 
gate to  municipalities  the  power  to  tax,  does  not  necessi- 
tate a  general  law  to  enable  a  city,  having  a  freeholder's 
charter  to  impose  taxes  for  municipal  purposes.'^® 

§  2368.     Freeholders'  charters  as  conferring  power. 

Where  the  constitution  permits  municipalities  to 
frame  their  own  charters,  they  may  provide  therein  for 
levying  taxes,  without  any  delegation  of  the,  power  to 
levy  taxes  from  the  legislature.'^^     In  such  a  case  the 

72.  I  775  ante,  vol.  2.  76.     Hughes   v.   Ewing,   93    Cal. 

73.  §§  777,  778  ante,  vol.  2.  ^^^'  ^8  Pac.  1067;    Gray,  Limita- 


74'.     See    State    ex    rel.    v.    St. 
Louis,  K.  C.  &  N.  R.  Co.,  74  Mo. 


tions  of  Taxing  Power,  p.  290. 

77.    State  ex  rel.  v.  Van  Every, 
75  Mo.  530. 


163;  Douglass^  v.  HarrisviUe,  9  W.  ,^g      g^^^^.^^   g^^_    ^^^    ^    ^ 

Va.  162,  27  Am.  Rep.  548.  ^o.  v.  Hinton,  97  CaJ.  214,  219,  32 

Contra,  Davis  v.  Green,  40  La.  p^c.  3. 

Ann.  281,  4  So.  445.  79.     Security      Sav.      Bank      & 

75.     State    v.    Kelly,    45-  S.    C.  Trust  Co.  v.  Hinton,  97  Cal.  214, 

457,  460,  461,  23  S,  E.  281,  218,  32  Pac.  3. 
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power  is  directly  granted  by  the  people  of  the  state  by 
the  provisions  of  the  state  constitution.*"* 

§  2369.     Occupation  and  income  taxes. 

There  is  a  distinction  between  a  license  fee  and  a  li- 
cense tax  imposed  for  the  purpose  of  revenue,*^  although 
the  exaction  of  license  fees  for  revenue  purposes  has 
been  considered  in  a  preceding  volume  *^  together  with 
license  fees  imposedi under  the  police  power;  and  it  has 
there  been  noticed  that  the  mere  power  to  license  does 
not,  generally,  confer  power  to  license  for  revenue  pur- 
poses.*' So  the  power  to  tax  a  business  or  occupation 
must  be  conferred  expressly  or  by  necessary  implica- 
tion,** and  it  has  been  said  by  Judge  Cooley,  in  his  valu- 
able work  on  Taxation,*®  that  "the  general  rule  that  the 
powers  of  a  municipal  corporation  are  to  be  constrned 
with  strictness  is  peculiarly  applicable  to  the  case  of 
taxes  on  occupations,  and  the  authorities  concur  in  hold- 
ing thg,t  if  it  is  not  manifest  that  there  has  been  a  pur- 
pose by  the  legislature  to  give  authority  for  collecting 
a  revenue  by  taxes  on  specified  occupations,  any  exac- 
tion for  that  purpose  will  be  illegal."**  Furthermore, 

In   California,   municipal   power  83.     §  989  ante,  vol.  3. 

of  tEuxation,  uader  a  freeholder's  84.     §  987  ante,  vol.  3. 

charter,    is    a    "municipal   affair"  85.     Cooley^  Taxation   (3d  Ed.), 

■within  the  meaning  of  the  consti-  p.  1101. 

tutlonal  provision  making  an  ex-  86.     Occupation     taxes.     Power 

ception  of  "municipal  affairs"  to  to    levy    taxes    on    persons    and 

the   operation   of    general    laws,  property   held   to    include   power 

Re  Braun,   141    Cal.   204,   210,   74  to  impose  an  occupation  tax.     Re 

Pac.  780.  Banger,  109  Pa.   St.  79. 

Freeholders'    charters    in    gen-  Where     the     constitution     pro- 

eral,  §§  323,  324  ante,  vol.  1.  vides  that  a  municipal  tax  on  oc- 

80.  Re    Braun,    141    Cal.    204,  cupations   "shall   not  exceed   one- 
212,  74  Pac.  780.  half  the  tax  levied  by  the  state 

81.  §§  991,  992  ante,  vol.  3.  for  the  same  period  on  such  pro- 
Power  to  regulate  as  power  to      fession  or  business,"  occupations 

license   for  revenue,    §    989   ante,  can  be  taxed  by  a  municipality 

vol.  3.  only   wherei  taxed   by   the    state. 

82.  Chap.  26  ante,  vol.  3.  Hoefling  v.  San  Antonio,  85  Tex. 
Particular    occupations,    §    1028  228,  236,  20  S.  W.  85,  16  L.  R.  A. 

ante,  vol.  3.  608,    distinguishing   Hirshfleld    v. 
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occupation  taxes  must  not  be  discriminatory.^'' 

Authority  to  levy  taxes  on  persons  and  property,  the 
latter  being  confined  to  "all  real  and  personal  estate" 
within  the  corporate  limits  has  been  held  not  to  include 
a  tax  upon  income.^^  So  the  power  to  collect  license 
taxes,  even  for  revenue  purposes,  does  not  include  a  tax 
upon  gross  receipts.*^ 

In  some  states,  the  constitution  gives  an  option  to 
municipal  corporations  to  substitute  for  an  ad  valorem 
tax  on  personal  property  a  tax  based  on  income,  licenses 
or  franchises;  and  much  is  to  be  said  in  favor  of  such 
substitutional  tax  because  of  the  many  difficulties  and 
injusice  which  often  attend  the  taxation  of  personal 
property ;  ^°  but  in  such  cases  the  municipality  has  power 
to  define  the  classes  of  property  as  to  which  the  substi- 
tution is  made,  since  it  would  be  impossible  tb  make  such 
substitution  as  to  all  classes  of  property.*^ 

The  legislature  has  power  to  authorize  municipalities 
to  tax .  persons  who  pursue  their  vocations  within  the 
corporate  limits  although  they  reside  outside  the  munic- 
ipality,*^ but  no  discrimination  can  be  made  between 
residents  and  nonresidents.** 

Dallas,  29  Tex.  App.  242,  15  S.  W.  90.    See   Cooley,   Taxation    (3d 

124.  Ed.),  pp.   38-41,   where  objections 

A  municipality  may,  it  seems,  tt»    taxes    on    value    of    personal 

tinder    charter    authority,    require  property  are  set  forth, 

foreign    insurance    companies    to  91.    George  Schuster   &  Co.  v. 

pay   a  certain   per    cent  of   their  LoulsYille,  124  Ky.  189,  89  S.  W. 

premiums  on  city  policies  to  the  689,  28  Ky.  Law  Rep.  588. 

city,   for  the  use   of  the   fire  de-  Provision  for   licenses,  In  Ken- 

partment.    Hartford  Fire  Ins.  Co.  tueky,  held  a  revenue  provision. 

V.   Peoria,   156   111.   420,   40   N.   E.  Cumberland    Tel.    &    Tel.    Co.    v. 

967.  Hopkins,   121   Ky.   850,   90   S.   W. 

87.  §  1001  ante,  vol.  3.  694,  28  Ky.  Law  Rep.  846. 

88.  Savannah    v.    Hartridge,    8  92.     Worth    v.    Fayetteville,    60 
Ga.  23,  distinguishing  South  Caro-  N.  0.  617;  §  996  ante,  vol.  3. 
Una  cases.  93.    See  Moore  v.  Fayetteville, 

89.  Scranton  v.  Scranton  Elec-  80  N.  C.  154,  30  Am.  Rep.  75  (stat- 
tric  Light  &  H.  Co.,  33  Pa.  Super,  ute).    §  1001  ante,  vol.  3. 

a.  431,  437. 
5  McQ.  41 
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§  2370.     Statutory  authority. 

Power  to  levy  taxes  is  generally  expressly  conferred 
upon  municipalities  by  statutes,®*  and  authority  is  also 
often  conferred  to  levy  taxes  for  special   purposes,*^ 


94.  Myers  v.  Richmond,  110 
Va.  605,  66  S.  E.  826. 

Charter  power  to  "pass  such 
rules  and  ordinances  as  may  be 
necessary  »  *  *  for  the  levy- 
ing of  taxes"  authorizes  a  levy  of 
taxes.  State  v.  Hof£  (Tex.  Civ. 
App.),  29  S.  W.  672.  ' 

Power  to  levy  taxes  "for  gen- 
eral and  contingent  expenses  or 
any  other  expenses  not  herein 
otheiT7ise  provided  for,"  includes 
power  to  levy  a  tax  to  pay  ordi- 
nary debts.  Spring  v.  Olney,  78 
ni.  101. 

Repeals  of  provisions,  see 
Monaghan  v.  Lewis,  5  Pennewill 
(Del.),  218,  59  Atl.  948;  Doggett 
v.  Walter,  15  Fla.  355;  Americas 
Board  of  Education  v.  Barlow,  49 
Ga.  232;  Indianapolis  v.  Morris, 
25  Ind.  App.  409,  58  N.  E.  510; 
Youngerman  v.  Murphy,  107  la. 
686,  76  N.  W.  648;  Louisville  v. 
Johnson,  14  Ky.  Law  Rep.  813; 
Torian  v.  Shayot,  47  La.  Ann. 
589,  17  So.  203;  New  Orleans  v. 
Hart,  14  La.  Ann.  803;  Re  Tax 
Sale  of  Lot  No.  172,  42  Md.  196; 
State  v.  Beaufort,  39  S.  C.  5,  17 
S.  E.  355;  Goodbar  v.  Memphis, 
113  Tenn.  20,  81  S.  W.  1061; 
Standard  Oil  Co.  v.  Fredericks- 
burg, 105  Va.  82,  52  S.  B.  817; 
Tacoma  Land  Co.  v.  Pierce 
County,  1  Wash.  St.  482,  25  Pac. 
904;  Galena  v.  United  States,  5 
Wall.  (U.  S.),  705,  18  L.  Ed.  560; 
Amy  &  Co.  v.  Selma,  12  Fed.  414. 

Charter   Is   repealed    by    subse- 


quent general  law,  where  incon- 
sistent. Jeffries  v.  Lawrence,  42 
la.  498. 

95.  Basnett  v.  Jacksonville,  19 
Fla.  664;  Sherman  v.  Langham, 
82  Tex.  13,  40  S.  W.  140,  39  L.  R. 
A.  258;  Gay  v.  New  Whatcom,  26 
Wash.  389,  67  Pac.  88  (water- 
works bonds). 

Tax  for  educational  purposes, 
vote  of  people  necessary. 
Mitchell  V.  Fox,  5  Lea  &  Denton 
(73  Tenn.),  420. 

Authority  to  levy  tax  "as  long 
as  needed,"  to  pay  a  particular 
debt,  authorizes  a  tax  until  the 
debt  is  satisfied  or  a  sufiicient 
fund  raised.  Louisville  v.  Mur- 
phey,  86  Ky.  53,  5  S.  W.  194,  9 
Ky.  I.a,w  Rep.  310. 

Deficit  tax,  levy  of,  under  stat- 
ute, held  discretionary  with  the 
council.  McDonald  v.  Louisville, 
113  Ky.  425,  68  S.  W.  413,  24  Ky. 
Law  Rep.  271. 

Water  taxes.  Alter  v.  Cincin- 
nati, 56  Ohio  St.  47,  46  N.  E.  69, 
35  L.  R.  A.  737. 

Waterworks.  AUentown  v. 
Henry,  73  Pa.  St.  404. 

Schools,  tax  for.  Ayers  v.  Mc- 
Calla,  95  Ga.  555,  22  S.  E.  295; 
Nill  v.  Jenkinson,  15  Ind.  425; 
Piper  V.  Moulton,  72  Me.  155.  City 
coimcil  not  board  of  education, 
may  levy.  State  v.  Omaha,  7  Neb. 
267. 

Sewerage  system.  St.  Louis 
Bridge  Co.  v.  People,  125  111.  226, 
17  N.  E.  468;  Byrne  v.  Covington, 
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such,  for  example,  for  the  payment  of  judgments  ren- 
dered against  the  particular  municipal  corporation,^^  but 
a  statute  providing  that  in  case  of  unpaid  judgments  a 
tax  must  be  levied  as  early  as  practicable  to  pay  off  the 
judgments  has  been  held  not  to  confer  any  independent 
power  to  levy  a  specific  tax  to  pay  off  a  judgment  re- 
covered against  the  municipality.® '^  So,  where  not  spe- 
cially authorized,  taxes  cannot  be  levied  to  raise  money 
to  pay  interest  on,'  and  to  provide  a  redemption  for,  mu- 
nicipal bonds  which  have  been  voted  on  favorably  but 
which,  at  the  time  of  the  tax  levy,  have  not  been  sold  or 
contracted  to  be  sold.*® 


15  Ky.  L.  Rep.  33,  21  S.  W.  1050. 
Special  tax  for,  where  only  one 
sewer  district  in  city.  Grunewald 
V.  Cedar  Rapids,  118  la.  222,  91 
N.  W.  1059. 

Bounties  to  volunteers.  Dine- 
liart  V.  La  Fayette,   19  Wis.  677. 

Tax  without  bonds.  Authority 
to  incur  a  debt  and  to  issue  bonds, 
and  to  levy  a  tax  to  pay  the  debt 
and  bonds,  includes  authority  to 
create  the  debt  and  levy  a  special 
tax  to  pay  it,  without  issuing  any 
bonds  at  all.  Gray  v.  Bourgeois, 
107  La.  671,  32  So.  42. 

96.  United  States  v.  Saunders, 
124  Fed.  124,  59  C.  C.  A.  394,  con- 
struing Nebraska  statutes. 

Nebraslca.  Statutes  confer 
power,  and  impose  the  duty,  to 
levy  a  special  tax  to  pay  judg- 
ments against  the  municipality, 
when  the  general  levy  is  insuffi- 
cient. Omaha  v.  State,  69  Neb. 
29,  94  N.  W.  979;  Dawson  County 
V.  Clark,  58  Neb.  756,  79  N.  W. 
822;  State  v.  Royse,  3  Neb. 
(Unoff.),  262,  269,  91  N.  W.  559, 
97  N.  W.  473. 

97.  Supervisors       v.      United 


States,   18   Wall.    (U.   S.),   71,   21 
L.  Ed.  771. 

98.  "Thus,  without  further  cita^ 
tions,  it  is  made  certain  by  the  char- 
ter provisions,  as  it  is  under  gen- 
eral law,  that  only  for  those 
bonds  whi6h  have  become  an  ob- 
ligation of  the  city  may  a  tax  be 
levied.  Were  the  construction 
contended  for  by  respondent  to 
prevail,  it  might  result — and  we 
are  advised  in  this  case  it  has 
resulted^— in  grave  injustice  to 
the  taxpayer.  The  city  might 
levy  taxes  yeaj-  by  year  for  bond 
interest  and  bond  redemption  dnd 
never  sell  a  bond.  At  the  end  of 
each  year  it  might  transfer  this, 
fund  to  its  general  fund  and  use 
it  for  other  purposes.  At  the  end 
of  any  number  of  years  of  such 
practice,  if  the  bonds  eventually 
should  be  sold,  the  taxpayer 
would  still  have  to  pay  into'  the 
treasury  the  full  amount  for  in- 
terest and  redemption.  \  Aside 
from  the  hardship  to  the  tax- 
payer, this  would  be  to  counte- 
nance a  flat  though  indirect  viola- 
tion of  the  charter  itself.  The 
supervisors  might  make    a    gen- 
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Statutes  also  often  confer  autliority  to  levy  a  tax  to 
create  a  sinking  fund.^^  If  a  tax -is  levied  to  create  a 
sinking  fund  to  pay  interest  on  a  bond  issue  of  a  certain 
amount,  when  in  fact  only  a  part  of  the  issue  is  sold, 
the  tax  is  void  only  in  so  far  as  not  necessary,  where  the 
tax  which  could  be  legally  collected  is  easily  ascertain- 
able and  divisible.^  Power  to  levy  taxes  for  municipal 
purposes  iacludes  power  to  levy  taxes  to  pay  debts  in- 
curred for  such  purposes.* 

If  authorized  so  to  do,  a  tax  may 'be  levied  to  aid  rail- 
ways running  to  or  through  a  municipality,'  but  not 


era!  tax  levy  to  the  full  amount 
permitted  by  the  charter,  and  by 
the  indirect  method  of  this  un- 
authorized bond  tax  levy  secure 
from  the  taxpayer  laxge  sums  of 
money  for  the  sole  purpose  of 
transferring  it  to  the  general 
fund,  and  bo  by  indirection  defeat 
the  express  mandate  of  the  law." 
Connelly  v.  San  Francisco  (Cal. 
1912),  127  Pac.  834. 

99.  Youngerman  v.  Murphy, 
107  la.  686,  76  N.  W.  648;  St. 
Louis  County  Com'rs  v.  Nettle- 
ton,  22  Minn.  356;  trnlted  States 
V.  Cicero,  50  Fed.  147,  1  0.  C.  A. 
499,  9  tJ.  S.  App.  10. 

Sinking  fund  tax  is  not  invali- 
dated because  the  levy  as  pro- 
vided for  is  insufficient  to  pay  the 
bonds  at  their  maturity.  CorLklin 
v.  El  Paso  (Tex.  Civ.  App.),  44 
S.  W.  879. 

Includes  power  to  levy  tax  to 
pay  installments  coming  due  from 
year  to  year.  Mayfleld  Woolen 
Mills  V.  Mayfleld,  111  Ky.  172,  61 
S.  W.  43,  22  Ky.  Law  Rep.  1676. 

Power  to  levy  tax,  not  to  ex- 
ceed a  certain  sum,  to  pay  ex- 
penses and  operate  waterworks, 
authorizes  tax  levy,  not  in  excess 


of  such  sum,  to  maintain  such 
works  and  for  a  sinking  fund  to 
reduce  the  debt  therefor.  Bur- 
lington Water  Co.  v.  Woodward, 
49  la.  58. 

Statutory  authority  necessary. 
Newark  Aqn€iduct  Board  v.  New- 
ark, 50  N.  J.  L.  126,  10  Atl.  881; 
CummingB  t.  Fitch,  40  Ohio  St. 
56. 

Void  bonds,  taxpayer  may  de- 
fend action  to  recover  taxes  to 
create  a  sinking  fund  to  pay. 
Tyler  v.  Tyler  Building  &  Lioan 
Ass'n,  S9  Tex.  6,  86  S.  W.  750, 
rev'g  82  S.  W.  1066. 

Formai  action  of  council,  held 
unnecessary,  under  statute,  to 
levy  tax.  Wright  v.  San  Antonio 
(Tex.  Civ.  App.),  50  S.  W.  406. 

IVIandatory,  levy  for  sinking 
fund  held  not,  under  particular 
statute.  Com'rs  of  Sinking  Fund 
V.  Grainger,  98  Ky.  319,  32  S.  W. 
954. 

1.  Nalle  V.  Austin  (Tex.  Civ. 
App.),  42  S.  W.  780. 

2.  Shepard  v.  Kaysvllle  CSty, 
16  Utah,  340,  52  Pac.  592. 

3.  Alabama.  Gibbons  v.  Mobile 
&  G.  N.  R.  Co.,  36  Ala.  410;  Stein 
V.  Mobile,  24  Ala.  591. 
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otherwise.* 
Statutes  authorizing  tax  levies  are  not  retrospective.* 

§  2371.     Same — construction  of  statutes  granting  power. 

In  the  construction  of ,  the  grant  of  any  power  to  tax, 
made  by  the  state  to  one  of  its  municipalities,  the  rule 
accepted  by  all  the  authorities  is  that  it  should  be  with 
strictness.®  If  the  authority  of  the  municipality  to  tax 
is  doubtful,  the  doubt  must  always  be  resolved  against 
the  tax.''  The  reasonable  presumption  is  held  to  be  that 
the  state  has  granted  in  clear  and  unmistakable  terms 
all  that  it  has  intended  to  grant,  and  whatever  author- 
ity the  municipal  officers  assume  to  exercise,  they  must 
be  able  to  show  a  warrant  for  it  in  the  words  of  the 
grant.*  As  said  by  that  eminent  jurist,  teacher,  and  text 
writer,  Judge  Cooley,  the  rule  of  strict  construction  of 
statutes  as  to  the  purposes  for  which  municipalities  may 


Indiana.  Reynolds  v.  Farls,  80 
Ind.  14;  Brocaw  v.  Gibson  County 
Com'rs,  73  Ind.  543;  Aurora  v. 
Lamar,  59  Ind.  400. 

Kansas.  LeaTenworth.  County 
T.  Miller,  7  Kan.  479,  12  Am.  Refl. 
425. 

Kentucky.  Louisville  v.  Mur- 
phey,  86  Ky.  53,  5  S.  W.  194. 

Missouri.  Cape  Girardeau  v. 
miey,  72  Mo.  220. 

South  Carolina.  State  v.  Char- 
leston, 10  Rich.  Law   (S.  C.)    491.' 

See  §§  393  to  395  ante,  vol.  1. 

4.  Jones  v.  Columbus.  25  Ga. 
610;  Morehouse  v.  Norwalk,  8 
Ohio  Dec.  199,  6  Wkly.  Law  Bui. 
267. 

5.  State  V.  Kearney,  49  Neb. 
325,  68  N.  W.  533. 

6.  Re  Unger,  22  Okla.  155,  98 
Pac.  999,  132  Am.  St.  Rep.  670'; 
Reiser  v.  Shenandoah,  1  Leg. 
Chron.  (Pa.),  118;  Schoolfield's 
Bx'r  V.  Lynchburg,  78  Va.  366. 


Construction   of  power    to    tax. 

Power  to  levy  taxes  for  "ordinary 
municipal  expenses"  does  not,  it 
seems,  authorize  a  levy  to  pay  for 
a  proposed  city  hall  site.  Niles 
Bryant  School  v.  Bailey,  161  Mich. 
193,  126  N.  W.  116. 

Statutory  authority  to  levy  a 
tax  to  pay  interest  on  outstanding 
bonds  does  not  include  bonds  is- 
sued but  not  outstanding,  al- 
though they  will  probably  be  sold 
before  the  next  tax  levy.  Tampa 
V.  Mugge,  40  Fla.  326,  24  So.  489. 

7.  Edgerton  v.  Goldsboro  Water 
Co.,  126  N.  C.  93,  35  S.  E.  243,  48 
L.  R.  A.  444. 

General  rule  Is  that  In  case  of 
doubt  power  Is  denied,  §  352  ante, 
vol.  1. 

8.  Wytheville  v.  Johnson,  108 
Va.  589,  592,  62  S.  B.  328,  quoting 
from  Cooley,  Taxation  (3d  Ed.). 
P.  468. 


4966  Municipal  Coepobations.  §  2372 

levy  taxes  "limits  municipalities,  in  the  levy  of  taxes, 
strictly  to  the  ordinary  purposes  for  which  such  munici- 
palities are  accustomed  to  make  levies.  The  customary 
grant  does  not  go  a  step  beyond  this,  because  it  cannot 
be  supposed  that  in  giving  the  customary  authority  the 
legislature  had  any  but  the  usual  and  ordinary  objects 
of  local  taxation  in  view.  *  "  *  The  mischief  of  a  strict 
construction  is  easily  obviated  by  the  legislature ;  but  the 
mischief  of  a  liberal  construction  may  be  irremedial  be- 
fore it  can  be  reached. ' '  ® 

If  power  is.  expressly  granted  to  levy  particular  taxes, 
it  excludes  by  implication  power  to  levy  and  collect  other 
taxes."  So  power  delegated  to  levy  taxes  for  certain 
purposes  ' '  or  for  any  other  purpose  that  they  may  deem 
necessary,"  authorizes  taxes  only  for  purposes  of  the 
same  general  character  as  those  already  enumerated.^^ 
And  authority  granted  to  levy  taxes  for  certain  purposes 
and  "other  necessary  town  charges,"  does  not  author- 
ize a  tax  to  be  given  as  a  gratuity  to  citizens  drafted  to 
enable  them  to  escape  going  to  war.^^  But  power  to 
levy  a  tax  to  build  a  market  house  has  been  held  to  be 
included  in  power  to  levy  taxes  for  the  support  of  the 
ministry,  schools,  the  poor,  "and  other  necessary 
charges  arising  within  the  same  town. "  ^^  So  sta,tutory 
authority  to  levy  taxes  for  certain  purposes  and  all  other 
purposes  "authorized  by  law"  does  not  necessarily  mean 
expressly  authorized  by  statute.^* 

§  2372.    Taxes  must  be  for  a  public  purpose. 

Taxes  cannot  be  imposed  except  for  public  purposes. 
This  is  elementary  and  applies  to  taxes  by  municipal 
corporations  as  well  as  other  taxes.     The  authority  of 

9.  Cooley,   Taxation    (Sd   Ed.),  12.     Re  Opinion  of  Justices,  52- 
p.  469.                                                       Me.  595. 

10.  Baldwin  v.  Montgomery,  53  13.    Spaulding     v.     Lowell,     23 
Ala.   437;    Augusta  v.  Walton,   37      Pick.    (40  Mass.),   71. 

Ga.  620;  Blanc  v.  New  Orleans,  1  14'.    Penrose    v.    Ventnor    City, 

Mart.  O.  S.  (La.),  119.  SO  N.  J.  L.  547,  77  Atl.  1061. 

11.  Drake   v.    Phillips,    40   lU. 
588,  394, 
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the  local  corporation  to  raise  revenue  by  taxation  is 
limited  to  taxation  for  municipal  or  corporate  purposes, 
i.  e.,  public  purposes.^*  The  question  which  immediately 
arises,  however,  is  what  is  a  public  purpose,  but  this 
cannot  be  answered  by  any  precise  definition,  further 
than  to  state  that  if  the  object  is  beneficial  to  the  inhabi- 
tants and  directly  connected  with  the  local  government 
it  will  be  considered  a  corporate  purpose.^*  As  said  by 
one  learned  author:  "  "It  is  not  possible  to  lay  down 
any  hard-and-fast  rule  by  which  to  determine  which  pur- 
poses are  public  and  which  private.  Hardly  any  project 
of  public  benefit  is  without  some  element  of  peculiar 
personal  profit  to  individuals,  hardly  any  private  at- 
tempt to  use  the  taxing  power  is  without  some  colorable 


15.  McDeruLond  v.  Kennedy,  6 
Pa,  Law  J.  (Pa.),  66,  3  Clark, 
490;  Niohol  v.  Nashville,  9 
Humph.  (28  Tenn.),  252,  268; 
Bates  V.  Bassett,  60  Vt  530,  534, 
15  Atl.  200,  1  L.  R.  A.  166. 

See  note  in  10  Am.  Law  Reg. 
(N.   S.),   151,   161. 

Tax  must  be  for  public  purpose. 
"The  right  of  taxation  can  be  ex- 
ercised by  the  municipal  corpora- 
tion only  to  raise  money  to  meet 
the  expenses  incident  to  the  city 
government,  and  the  exercise  of 
its  political  powers;  for,  as  to 
such  objects  only  does  the  neces- 
sity of  taxation  exist."  Foster  v. 
Kenosha,  12  Wis.  616,  620. 

Taxes  for  public  purposes.  Dag- 
gett V.  Colgan,  92  Cal.  53,  28  Pac. 
51,  14  L.  R.  A.  474,  27  Am.  St 
Rep.  95;  Pritchard  v.  M^goun,  109 
Iowa,  364,  80  N.  W.  512,  46  L.  R. 
A.  381. 

Direct  corporate  purposes  dis- 
tinguished from  indirect  cor- 
porate purposes,  see  Nichol  v. 
Nashville,  9  Humph.  (28  Tenn.), 
252,  268. 


16.  Bast  Tennessee  University 
V.  Knoxville,  6  Baxt.  (Tenn.),  166. 

Corporate  purposes  mean  for 
purposes  and  such  only  as  are 
germane  to  the  objects  of  the 
creation  of  the  municipality,  at 
least  such  as  have  a  legitimate 
connection  with  those  objects  and 
manifest  relation  thereto.  Liv- 
ingston County  Supervisors  y. 
Welder,  64  111.  427. 

A  corporate  purpose  is  "a  tax 
to  be  expended  in  a  manner  which 
shall  promote  the  general  pros- 
perity and  welfare  of  the  munici- 
pality which  levies  it."  Hackett 
V.  Ottoway,  99  U.  S.  86,  25  L.  Ed. 
363. 

The  legislature  may,  wltnin  rea- 
sonable and  lawful  bounds,  deter- 
mine what  is  a  "municipal  pur- 
pose" for  which  a  municipal  tax 
may  be  levied.  Brown  v.  Lake- 
land, 61  Fla.  508,  54  So.  716. 

17.  Gray,  Limitations  of  Tax- 
ing Power  and  Public  Indebted- 
ness, §  176. 
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pretext  of  public  good.  Each  case  must  be  judged  on 
its  own  facts,  and  any  attempt  at  fixed  definition  must 
result  in  confusion  and  contradictions.'' 

"What  is  a  public  purpose,  for  which  property  may  be 
taken  by  a  municipality  under  the  power  of  eminent  do- 
main,^^  as  well  as  what  is  a  public  purpose  for  which  a 
municipality  may  spend  its  money  or  incur  indebted- 
ness,^* have  already  been  noticed,  and  no  good  reason 
is  apparent  why  a  purpose,  if  public  as  to  one,  is  not 
public  as  to  all.^**  Reference  should  be  made  to  such 
chapters  and  also  to  the  s.ection  iu  the  chapter  on  Mu- 
nicipal Bonds  as  to  what  are  public  purposes  for  which 
bonds  may  be  issued.^^ 

Among  the  purposes  held  public  so  that  taxes  could  be 
imposed  therefor  are  the  following :  ^^  necessary  expen- 
ses ;  ^^  defraying  the  expenses  of  conducting  municipal 
elections;  ^*  widening  of  a  street;  ^^  cleaning  streets ;  ^^ 
sprinMing  streets ; "  railroad  aid;  **  construction  and 
maintenance  of  an  electric  light  plant ;  ^^  construction  of 
canal  to  supply  water;  ^^  payment  of  bonds  issued  to  pay 
for  supplying  natural  gas  for  public  and  private  con- 
is.    §§   1478-1493,  ante,  vol.    4.      for  public  purpose,    see    Cooley, 

19.  §§     2165-2171,     ante,     this      Taxation   (3d  Eld.),  pp.  214-217. 
volume.  26.     Reinken  v.    Fuehring,    130 

20.  See  Cooley,  Taxation  (3d  Ind.  382,  30  N.  E.  414,  15  L.  R.  A. 
Ed.),  i).  192.  624,  30  Am.  St  Rep.  247. 

21.  §   2280,   ante,  this  volume.  27.     Maydell  v.    Louisville,    116 

22.  Pa,rks.  Taxes  for  park  pur-  Ky.  885,  76  S.  W.  1091,  25  Ky. 
poses  are  municipal  purposes.  Law  Rep.  1,062,  63  L.  R.  A.  655, 
Knowlton  v.  Williams,  174  Mass.  105  Am.  St.  Rep.  245. 

476,  55  N.  B.  77,  47  L.  R.  A.  314.  28.    Vicksburg,  S.  &  P.  Ry.  Co. 

23.  Rodman-Heath  Cotton  Mills  v.  Goodenough,  108  La.  442,  32  So. 
v.  Waxhaw,  130  N.  C.  293,  41  S.  404,  66  L.  R.  A.  314;  Clifton  v. 
E.  488.  Hobgood,  106  La.  535,  31  So.  46. 

24.  Wetherell  v.  Define,  116  29.  State  ex  rel.  v.  Allen,  178 
111.  631,  6  N.  E.  24.     See  State  ex  Mo.  555,  77  S.  W.  868. 

rel.  V.  Owsley,  122  Mo.  68,  26  S.  Municipal  water  and  gas  works, 

W.  659.  taxes  for  in  general,  see  Cooley 

25.  Re  Lockitt,  110  N.  Y.  S.  32,      (3d  Ed.),  p.  217. 

58  Misc.  Rep.  5.  30.    Frederick  v.  Augusta,  5  Ga. 

Streets,  taxes  for  in  general  as      B61. 
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sumption.^  1  And  the  establishment  and  regulation  of 
schools  has  been  declared  a  municipal  purpose,^^  al- 
though the  contrary  has  also  been  held.^*  So  taxes  to 
pay  a  donation  in  aid  of  a  state  university,  the  donation 
being  for  the  purpose  of  securing  the  location  of  the 
university  in  the  city,  are  for  a  corporate  purpose ;  ^* 
but  a  municipality  cannot  levy  a  tax  to  be  paid  over  to 
a  private  educational  institution  as  a  donation.** 

On  the  other  hand,  the  following  have  been  held 
not  public  purposes  for  which  taxes  may  be  lev- 
ied    by     municipalities :  **     entertaining     official     vis- 


31.  state  T.  Toledo,  48  Ohio 
St.  112,  26  N.  E.  1061,  11  L.  R.  A. 
729. 

32.  East  Tennessee  University 
V.  Knoxville,  6  Baxt.  (Tenn.), 
166;  Ballentine  v.  Pulaski,  15  Lea 
(83  Tenn.),  633.. 

Schools,  religious  Institutions 
and  charities,  as  public  purposes 
for  which  taxes  may  be  levied  in 
general,  see  Gray,  Limitations  of 
Taxing  Power,  pp.  169-187; 
Cooley,  Taxation  (3d  Ed.),  pp. 
197-205. 

33.  Nelson  v.  Homer,  48  La. 
Ann.  258,  19  So.  271. 

School  taxes  as  public.  Under 
a  statute  forbidding  taxing  a  na- 
tional bank  for  "municipal  pur- 
poses," it  was  held  that  such 
bank  might  be  taxed  for  school 
purposes,  or  to  aid  in  the  con- 
struction of  a  railroad,  as  such 
were  not  "municipal  purposes." 
Root  V.  Erdelmeyer,  37  Ind.  225, 
227,  1  Nat.  Bank  Cases,  432. 

To  provide  a  location  or  site  for 
a  state  institution  as  a  reform 
school  has  been  held  not  a  cor- 
porate purpose  in  Illinois.  Liv- 
ingston County  Supervisors  v. 
Welder,  64  111.  427. 


In  Florida,  under  particular 
statutes,  held  that  power  con- 
ferred by  the  constitution  on  the 
legislature  to  authorize  cities  and 
towns  to  assess  taxes  for  "munici- 
pal purposes"  does  not  authorize 
the  legislature  to  confer  power  on 
cities  or  townSi,  as  such,  to  levy 
taxes  to  pay  for  erecting  school 
houses  and  maintaining  schools. 
Brown  v.  Lakeland,  61  Fla.  508,  54 
So.  716. 

34.  Burr  v.  Carbondale,  76  111. 
455;  Marks  v.  Purdue  University, 
37  Ind.  1B5;  Merrick  v.  Amherst, 
12  Allen  (94  Mass.)  500. 

A  donation  for  a  university  held 
to  be  a  corporate  purpose  within 
the  meaning  of  the  constitution  of 
Illinois  of  1848.  Hensley  Tp.  v. 
People  ex  rel.,  84  111.  544,   550. 

Compare  §  2167,  ante,  this 
volume. 

35.  Curtis  v.  Whipple,  24  Wis. 
350,  1  Am.  Rep.  187. 

36.  Taxes  to  raise  money  for  a 
statute  or  monument  are  unau- 
thorized unless,  in  populous  and 
wealthy  towns,  they  are  thought 
to  be  suitable  ornaments  to  build- 
ings    or     squares.       Stetson     v. 
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itors;*^  building  a  theatre  or  other  place  of  amuse- 
ment;*® reimbursement  of  tax  collectot;*'  expenses  in- 
curred by  municipal  officers  in  successfully  defending 
prosecutions  against  them  for  official  misconduct ; '"'  pay- 
ing a  demand  which  is  not  a  lawful  debt;  *^  expenses  in- 
curred in  opposing  legislatiort  seeking  to  annex  the  munic- 
ipality to  another ;  ^^  survey  of  a  railroad  route  to  another 
city;  **  aid  of  private  manufactory.**  So  a  village  cannot 
levy  a  tax  to  assist  the  county  to  repair  its  buildings 
which  are  located  in  the  village.*^  And  towns  cannot 
levy  taxes  to  abate  a  particular  class  of  taxes,  such  as 
poll  taxes.*®  Likewise,  it  is  not  a  corporate  purpose  to 
construct  and  maintain  a  bridge  outside  the  municipality 
to  promote  its  business  interests.*''  And  it  may  be  safely 
stated  that  no  decision  can  be  found  sustaining  taxation 
by  a  municipality,  where  its  principal  object  is  to  pro- 
mote the  trade  and  business  interests  of  the  municipality, 
and  the  benefit  to  the  inhabitants  is  merely  indirect  and 
incidental.*^     Furthermore,  even    the  legislature    itself 

Kempton,    13    Mass.    272,    7    Am.  (N.  Y.),  201,  6  Thomp.  &  C.  514, 

Dec.  145.  .-vff'd  in  64  N.  Y.  91,  21  Am.  Rep. 

Bounties,     taxes     to     pay,     see  ^^^■' 

Lowell    V.    Oliver,     8    Allen     (90  Private      business     enterprises, 

Mass.)   247,  256,  and  see  Cooley,  ta^es  in   aid   of  in   general,   see 

Taxation   (3d  Ed.),  pp.  217-219.  Cooley,  Taxation  (3d  Ed.),  p.  206. 

37.  Law  y.  People,  87  111.  385.      ,^f\^f-^^  I;,^~  "  ^^  ^^  ^■ 

38.  Stetson     v.     Kempton,     13      448    39  App.  Div.  139. 

Mass.  272,  7  Am.  Dec.  145.  ^  ^^     ^o^ley     y.     Granville,     10 

Compare,  however,  §  ill6.  ante,      ^''^^-  («*  M^«->-  56.  where  town 
J   „  meeting  voted   that  the   interest 

^  39.  '  Thorndike   v.    Camden,    82  ""^  t^«  ^"'•Plis  "-^^enue  deposited 

Me.  39,  19  Atl.  95,  7  L.  R.  A.  463.  ^^^^    ^^^   ^°^''    ^^""^'^    ^PPl^    ^^ 

40.  Re  Jensen,  60  N.  Y.  S.  933,  Payment  of  the  poll  taxes  of  the 
44  App.  Dlv.  509,  affl'g  59  N.  Y.  S.  inhabitants  thereof. 

653,  28  Misc.  Rep.  378.  47.     Manning  v.  Devils  Lake,  13 

41.  Sleight  V.  People,  74  111.  47.  N.  D.  47,  99  N.  W.  51,  65  L.  R.  A. 

42.  Coolidge  v.  Brookline,   114  187,  112  Am.  St.  Rep.  652. 
Mass.  592.  48.     Per    Chief    Justice    Young 

43.  Douglass  v.  Placerville,  18  in  Manning  v.  Devils  Lake,  13  N. 
Cal.   643.  D.  47,  99  N.  W.  51,   65  L.  R.  A. 

44.  Weismer  v.  Douglas,  4  Hun  187,   112  Am.    St.   Rep.   652. 
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cannot  authorize  a  tax  for  a  strictly  private  purpose,  such 
as  one  to  aid  a  private  manufactory, ^^  although  it  may 
authorize  a  tax  to  aid  in  the  construction  of  a  railroad 
running  to  or  through  the  municipality,'^''  since  such  a 
purpose  is  a  public  and  not  a  private  one.^^ 

§  2373.     Revoking  or  limiting  power  of  taxation. 

The  power  to  levy  taxes,  where  delegated  by  the  legis- 
lature to  municipjal  corporations,  is  during  the  pleasure 
of  the  legislature,  so  that  it  may  be  revoked  or  limited 
at  any  time,®^  subject  to  the  exception  that'  when  munici- 
palities under  competent  authority  have  contacted  debts, 
the  'creditors  have  a  right  to  rely  upon  this  power  for 
their  security,  and  it  cannot  afterwards  be  so  far  re- 
stricted as  to  prejudice  their  demands,  since  to  do  so 
would  impair  the  obligation  of  a  contract,  within  the 
prohibition  of  the  federal  constitution.®*     Tax  laws  au- 


49.  Commercial  Nat.  Bank  v. 
Tola,  Fed.  Cas.  No.  3,061,  aff'd  in 
154  U.  S.  617,  14  S^up.  Ct.  1199,  22 
L.  Ed.  463. 

Legislature  cannot  authorize 
taxation  to  aid  a  manufacturing 
company,  although  such  corpora- 
tion may  tend  to  increase  the 
prosperity  of  the  municipality. 
Welsmer  v.  Douglas,  64  N.  Y.  91, 
21  Am.  Rep.  586,  aff'g  4  Hun  (N. 
Y.),  201. 

50.  Gibbons  v.  Mobile  &  G.  N. 
R.  Co.,  36  Ala,  410;  Stein  v.  Mo- 
bile, 24  Ala.  591;  Stewart  v.  Polk 
County  Sup'rs,  30  la.  9,  1  Am. 
Eep.  238;  Walker  v.  Cincinnati, 
21  Ohio  St.  14,  8  Am.  Rep.  24. 

Contra,  '  People  v.  Salem,  20 
Mich.  452,  4  Am.  Rep.  400; 
People  V.  State  Treasurer,  23 
Mich.  499. 

51.  Stewart  v.  Polk  County 
Sup'rs,  30  la.  9,  1  Am.  Rep.  238. 

52.  St.  Louis  V.  Shields,  52  Mo. 
351;   Pickton  v.  Fargo,  10  N.  D. 


469,  88  N.  W.  90;  Williamson  v. 
New  Jersey,  130  U.  S.  189,  9  Sup. 
Ct.  453,  32  L.  Ed.  915. 

Release  of  Taxes.  However, 
legislature  cannot  release  railroad 
companies  from  payment  of  tax- 
es already  levied  by  a  municipal- 
ity. Dubuque  v.  Illinois  Cent.  R. 
Co.,  39  la.  56. 

53.  Vance  v.  Little  Rock,  30 
Ark.  435,  440;  State  ex  rel.  v. 
New  Orleans,  37  La.  Ann.  13; 
Sawyer  v.  Concordia,  12  Fed.  754; 
4  Woods  273. 

Cooley,  Taxation  (3d  Ed.),  pp. 
121,   585. 

Contract  With  Bondholders. 
The  power  to  levy  taxes  to  pay 
bonds,  conferred  by  a  statute,  is 
a  contract  with  the  bondholders 
which  cannot  be  withdrawn  until 
the  bonds  are  paid.  Hawesville 
Board  of  Education  v.  Liouisvjlle, 
H.  &  St.  L.  Ry.  Co.,  110  Ky.  932, 
62  S.  W.  1125,  23  Ky.  Law  Rep. 
SY6. 
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thorizing  the  levy  of  taxes  by  a  municipality  to  meet  its 
contracts  are  a  part  of  such  contracts,  and  hence  where 
the  statute  authorizes  a  levy  of  a  certain  per  cent  at  the 
time  a  municipal  contract  is  entered  into,  a  subsequent 
statute  limiting  the  power  to  tax  to  a  lower  rate,  is  in- 
valid as  impairing  the  obligation  of  a  contract.^*  So  an 
ordinance  granting  an  abatement  of  municipal  taxes,  in 
favor  of  abutters  on  streets  previously  paved  in  whole 
or  in  part  at  the  expense  of  the  owner  or  owners  thereof, 
is  a  contract  which  cannot  be  repealed  in  so  far  as  the 
vested  rights  of  abutters  thereunder  are  concerned.^® 

Taxation  by  a  municipality  of  its  own  bonds,  as  im- 
pairing the  obligation  of  contracts,  has  been  noticed  in 
a  preceding  volume.^' 

§  2374.     Power  as  lost  by  user  or  nonuser.      ' 

The  power  to  levy  taxes,  once  granted  a  municipality, 
is  a  continuous  one  and  is  not  exhausted  by  the  exercise 
thereof.  So  the  power  to  tax  cannot  be  lost  by  nonuser, 
no  matter  for  how  long  a  period.®'' 

§  2375.     Delegation  of  power  by  municipal  body. 

The  rule  that  public  powers  conferred  upon  the  coun- 
cil of  a  municipality  cannot  be  delegated  by  it,®*  applies 
to  the  power  conferred  upon  municipalities  to  levy 
taxes,®^  so  that  where  power  to  levy  taxes  has  been  dele- 

54.  Water  Co.  v.  Welch,  64  W.  lanburg,  68  S.  C.  26,  46  S.  E. 
Va.   373,   62   S.  B.  497,  reviewing      539. 

the  cases  at  length.  Power  is  not  affected  by  stat- 

55.  Erie  v.  Griswold,^184'  Pa.  "tea  of  limitation.  Lake  Charles 
St.  435  (mem.),  39  Atl.  231,  aff'g.  ^  V-  Calcasieu,  50  La.  Ann.  346. 
5  Pa.  Super.  Ct.  132,  142.  ,23   So.   376. 


56.     §  758,  ante,  vol.  2. 


Limitations  do  not  preclude  a 
tax  levy  to  pay  funding  bonds, 
57.  W^ells  V.  Savannah,  107  -where  the  lapse  of  time  was  due 
Ga.  1,  32  S.  E.  669,  aff'd  in  181  to  a  mutual  mistake  as  to  liability 
U.  S.  531,  21  Sup.  Ct.  697,  45  qu  gud^  bonds.  Brown  v.  Milli- 
L  Ed.  986;  Covington  Gaslight  Co.  5.3^^  42  Kan.  769,  23  Pac.  167. 
v.    Covington,    84    Ky.    94,    8    Ky.  53.     §  382  ante,  vol.  1. 

Law   Rep.   442.  59.    jghnston  v.  Macon,  62  Ga. 

To  same  effect,  MJlster  v.  Spar-     645. 
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gated  by  the  legislature  to  a  certain  body  or  officers, 
they  cannot  delegate  such  power  to  another  body  or  other 
officers.  Thus,  if  the  power  to  tax  is  delegated  to  the 
council  and  mayor,  such  power  cannot  be  delegated  by 
the  council  to  the  mayor  alone."** 


3.      DUTY  TO  LEVY  TAXES. 

§  2376.     Duty  to  levy  and  enforcement  thereof. 

Statutory  authority  to  levy  a  tax  is  not  mandatory 
where  there  is  no  necessity  therefor.®^  But  if  power  is 
granted  to  a  municipal  corporation  to  levy  taxes,  the 
exercise  of  such  power  for  legitimate  purposes  is  a  duty 
and  can  be  compelled  by  those  who  would  be  injured  by 
a  neglect  to  tax.  Power  to  levy  taxes  to  pay  debts  im- 
poses the  duty  of  exercising  such  power.*^    If  bonds  are 


60.  Johnston  v.  Macon,  62  Ga. 
645. 

61.  State  ex  rel.  v.  Lander,  87 
Kan.  474,  124'  Pac.  364. 

62.  Commonwealth     v.     Pitts- 
burg, 34  Pa.  St.  496. 

Power  To  Levy  Taxes  as  Man- 
datory. A  statute  providing  that 
municipalities  "may,  if  deemed 
advisable"  Ipvy  a  special  tax  to 
pay  indebtedness  is  mandatory. 
The  court  says:  "Where  power  is 
given  to  public  officers,  in  the 
language  of  the  act  before  us, 
or  in  equivalent  language — 'When- 
ever the  public  interest  or  indi- 
vidual right  call  for  its  exercise — 
the  language  used,  although  per- 
missive In  form,  is  in  fact  per- 
■emptory.  Wliat  they  are  em- 
powered to  do  for  a  third  person, 
the  law  requires  shall  be  done. 
The  power  is  given  not  for  their 
benefit  but  for  his.  It  is  placed 
with  the  depositary  to  meet  the 
demands  of  right,  and  to  prevent 
a  failure  of  justice.     It  is  given 


as  a  remedy  to  those  entitled  to 
invoke  its  aid,  and  who  would 
otherwise  be  remediless."  Sup- 
ervisors V.  United  States,  4  Wall 
(U.   S.),  435,   446,   15  L.  Ed.   419. 

Must  Levy  Tax  to  pay  bonded 
indebtedness.  Kent  v.  United 
States,  113  Fed.  232,  51  C.  C.  A. 
189,  aff'g  107  Fed.  190;  Darling- 
ton V.  Atlantic  Trust  Co.,  78  Fed. 
."196,  24  C.  C.  A.  257,  aff'g  63  Fed. 
76. 

Judgments.  May  be  compelled 
to  levy  a  tax  to  pay  a  judgment, 
■vi'here  the  tax  limit  is  not  exceed- 
ed. Phelps  v.  Lodge,  60  Kan.  122, 
55  Pac.  840;  Fisher  v.  Charleston, 
17   W.   Va.   535. 

Damages  for  Refusal  to  Levy 
Tax.  If  the  council  refuses  to 
make  a  tax  levy  for  supplies  for 
waterworks,  as  required  by  stat- 
ute, damages  may  be  recovered 
for  such  refusal.  Martln-Strelau 
Co.  V.  Dubuque,  149  la.  1,  127  N. 
W.  1013. 

Agreement    to    Levy    Tax.       A 
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not  payable  from  a  special  fund,  a  general  tax  must  be 
levied  to  pay  them.*^  And  it  is  settled  by  a  multitude  of 
cases  that  where  a  municipality  is  legally  bound  to  levy 
a  special  tax  to  pay  judgments,  warrants,  bonds  or  other 
allowed  or  fixed  indebtedness,  or  interest  thereon,  or  to 
provide  a  sinking  fund  for  payment  at  a  future  day, 
mandamus  will  lie  on  the  relation  of  a  person  interested 
to  compel  performance  of  such  duty.®* 

But  mandamus  does  not  lie  unless  the  duty  to  make 
the  levy  is  clearly  imposed  by  statute,  either  expressly 
or  by  implication,®"  and  hence  the  writ  does  not  lie  to 


duty  imposed  by  ordinance  to 
"provide  means  to  meet  the  pay- 
ment" of  a  certain  debt  does  not 
constitute  an  agreement  to  levy 
a  special  tax  to  pay  it.  United 
State  V.  Burlington,  Fed.  Cas.  No. 
14,687,  rev'd  on  other  grounds  in 
154  U.  S.  568,  14  Sup.  Ct.  1212, 
19  L.  Ed.  495. 

63.  United  States  v.  Saunders, 
124  Fed.  124,  59  C.  C.  A.  394. 

64.  Kansas.  School  Dist.  No. 
49  V.  School  Dist.,  20  Kan.  76. 

Kentucky.  Clark  County  Court 
V.  Paris,  W.  &  K.  R.  Turnpike 
Co.,  11  B.  Mon.   (50  Ky.)   143. 

Maryland.  Worcester  County  v. 
Melvln,    89    Md.    37,    42   Atl.    910. 

Missowri.  State  ex  rel.  v.  Holt 
County  Court,  135  Mo.  533,  37  S. 
W.   521. 

Montana.  State  v.  Great  Falls, 
19  Mont.  518,  49  Pac.  15. 

Nevada.  Davis  v.  Simpson,  25 
Nev.  123,  58  Pac.  146,  83  Am.  St. 
Rep.  570. 

^eto  Mexico.  Territory  v.  Socor- 
ro, 12   N.   M.   177,  76   Pac.   283. 

North  Carolina.  Edwards  v. 
Wilkes  County,  70  N.  C.  571,  and 
see  Bear  v.  Brunswick  County,  124 
N.  C.  204,  32  S.  E.  558,  70  Am. 
St.  Rep.  586,  limiting  rule. 


"North  Dakota.  Coler  v.  Coppin, 
10  N.  D.   86,  85  N.  W.   988. 

Texas.  Sherman  v.  Langham,  92 
Tex.  13,  -40  S.  W.  140,  39  L.  R. 
A.  258;  Corpus  Christi  v.  Woess- 
ner,  58  Tex.  462. 

'Washington.  See,  State  v.  Mutty, 
39  Wash.  624,  82  Pac.  118. 

Wisconsin.  Gutta-Percha  &  Rub- 
ber Mfg.  Co.  V.  Ashland,  100  Wis. 
1232,  75  N.  W,  1007,  holding  claims 
allowed  by  the  council  need  not 
be  first  reduced  to  judgment. 

United  States.  Graham  v.  Fol- 
som,  200  U.  S.  248,  26  Sup.  Ct 
245,  50  L.  Ed.  464;  Walkley  v. 
MuscaUne,  6  Wall  (U.  S.),  481; 
18  L.  Ed.  930. 

Many  Other  Cases  hold  this 
rule,  as  reference  to  digests  will 
show. 

In  Missouri,  statute  provides 
for  mandamus  after  execution  has 
been  returned  unsatisfied.  Ham- 
bleton  V.  Dexter,  89  Mo.  188,  1 
S.'W.  234. 

65.  Cleveland  v.  United  States 
111  Fed.  341,  49  C.  C.  A.  383. 

A  Special  Tax  to  Pay  a  Judg- 
ment need  not  be  levied,  in  the 
absence  of  any  statutory  pro- 
visions for  such  a  levy.  Porter 
V.  Thomson,  22  la.  391. 
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compel  a  municipality  to  levy  a  greater  tax  than  allowed 
by  the  constitution  or  statutes  to  levy,  or  to  compel  the 
levy  of  a  special  tax  when  the  general  levy  is  so  close  to 
the  limit  that  the  special  levy  would,  when  added  to  the 
general  levy,  exceed  the  limit,^*'  unless  failure  to  make 
the  levy  would  impair  the  obligation  of  a  contract.®'' 
So  a  levy  cannot  be  compelled  by  mandamus  where  the 
time  for  the  levy  has  not  yet  arrived."*  Likewise,  if  a 
municipality  is  without  power  to  levy  a  tax  on  certain 
property,  state  officers  cannot  compel  it  to  levy  such  a 
tax.*®  So  mandamus  will  be  refused  where  the  claim 
sought  to  be  enforced  is  invalid.'^'' 

Furthermore,  federal  courts  can  only  issue  mandamus 
to  municipal  officers  as  an  incident  of  the  jurisdiction 
conferred  upon  them  by  law  and  in  connection  with  the 
rendition  of  a  judgment  on  a  warrant,  bond,  or  other  in- 
debtedness.'^* 

§  2377.     Pevsner  of  legislature  to  compel  levy  of  taxes. 

The  legislature  may,  in  certain  cases,  compel  muni- 
cipalities to  levy  taxes,''^  but  constitutional  provisions 
often  forbid  the  legislature  from  imposing  taxes  on  mu- 
nicipal corporations  for  municipal  purposes.''^  If  a  mu- 
nicipality refuses  to  pay  a  debt,  the  state  may,  so  far  as 
such  refusal  is  a  public  wrong,  levy  a  tax,  by  state  agen- 

66.    Alatama.     Speed  v.  Cocke,  United  Btates.     Clay  County  v. 

57  Ala.  209.  United   States,    115   U.    S.    616,    6 

Kansas.      Phelps    v.    Lodge,    60  Sup.  Ct.  199,  29  L.  Ed.  482;   Rose 

Kan.  122,   55  Pac.  840.  v.  McKle,  145  Fed.  584,  76  C.  C. 

Mississippi.    Warren  County   v.  A.   274. 

Klein,   51   Miss.  807.  67.    §  2384  post,  this  volume. 

Nebraska.      State   v.    Royse,   71  68.    Austin    v.    Cahill,    99    Tex. 

Neb.   1,  .98   N.   W.   459;    State   v.  172,   88   S.   W.   542. 

Wahoo,  62  Neb.  40,  86  N.  W.  923;  69.     Adams  v.  Ducate,  86  Miss. 

State    V.    Sbeldon,    53    Neb.    365.  £76,  38  So.  497. 

73   N.   W.   694'.  70.    E.  J.  Myer  &  Co.  v.  Jordan 

North   Carolina.     Cromartle    v.  123  Ga.  699,  51  S.  E.  602. 

Bladen,   85   N.   C.   211.  71.     Bath    County    v.    Amy,    13 

Washington.       Portland       Sav.  Wall   (U.  S.),  244,  20  L.  Ed.  539. 

Bank    V.    Montesano,    14    Wash.  72.     §  236  ante,  vol.  1, 

570,   45   Pac.   158.  73.     §  2379  post. 
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cies  if  necessary,  upon  the  property  of  the  municipality, 
or  compel  the  municipality  to  levy  it,  sufficient  to  meet 
the  obligation^*  As  said  by  Mr.  Justice  Field,  in  an 
opinion  of  the  Supreme  Court  of  the  United  States:^' 
"A  city  is  only  a  political  subdivision  of  the  state,  made 
for  the  convenient  administration  of  the  government.  It 
is  an  instrumentality,  with  powers  more  or  less  enlarged, 
according  to  the  requirements  of  the  public,  and  which 
may  be  increased  or  repealed  at  the  will  of  the  legisla- 
ture. In  directing,  therefore,  a  particular  tax  by  such 
corporation,  and  the  application  of  the  proceeds  to  some 
municipal  purpose,  the  legislature  only  exercises  a  power 
through  its  subordinate  agent  which  it  could  exercise 
directly."  And  it  is  stated  by  Judge  Cooley  that  "the 
refusal  to  levy  taxes  to  meet  municipal  obligations  ac- 
cording to  their  terms  is  a  public  wrong"  and  "the  most 
prompt  and  effectual  remedy  may  be  found  to  be  the 
levy  of  a  tax  to  provide  for  the  indebtedness  under  a 
law  specially  adapted  to  the  purpose,  and  by  means  of 
agencies  appointed  by  the  state.  The  power  of  the  state 
to'  adopt  this  course  is  unquestionable. " ''^  However, 
the  general  rule  is  that  the  legislature  has  no  power  to 
compel  taxation  by  a  municipality  for  purely  local  pur- 
poses,'''' although  the  theory  of  local  self  government 

74.  Smith,  Mun.  Corp.,  i  1467.  matter.  Nor  does  it  limit  their 
Highways,  legislature  may  re-  power  as  to  the  instrumentalities 
quire  town  to  levy  taxes  to  pay  that  shall  be  employed.  It  does 
bonds  issued  to  construct  high-  not  require  the  levy  for  such  pur- 
ways  ordered  by  the  state.  People  pose  to  be  made  through  the  cor- 
es rel.  V.  Plagg,  46  N.  Y.  401.  porate  authorities,  but  leaves  the 
In  Illinois,  the  constitution  at  legislature  free  to  select  the 
one  time  provided  that  the  legis-  agents  who  shall  impose  and  col- 
lature  "shall  require  that  all  oj  lect  the  tax."  Dunnovan  v.  Green, 
the  property  within  the  limits  of  57  111.  63,  70. 
municipal  corporations,  belong-  75.  New  Orleans  v.  Clark,  95 
Ing  to  individuals,  shall  be  taxed  U.  S.  644,  654,  24  L.  Ed.  521. 
for  the  payment  of  debts,  con-  76.  Cooley,  Taxation  (3d  Ed.) 
tracted  under   authority  of  law,"  p.  120. 

and  it  was  held  that  it  made  it  77.     Cooley,  Taxation  (3d  Ed.) 

the   duty   of    the    legislature    to  pp.   1295-1322. 

cause    such  taxes  to  be  collected.  §   234,  note  46,  ante,  vol.  1. 
"It  gives  them  no  option  in  the 
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in  municipal  affairs  has  been  asserted  in  some  states  and 
denied  in  others^* 

4.1     CONSTITtTTIONAL  BESTEICTIONS. 

§  2378.     In  general. 

Constitutional  restrictions  on  municipal  taxation  are 
numerous.  For  example,  in  addition  to  the  general 
provisions  that  taxes  shall  be  uniform,''^  that  property 
shall  be  taxed  in  proportion  to  its  value,^^  that  the  valu- 
ation of  property  for  taxation  shall  not  exceed  the  valu- 
ation of  the  same  property  in  the  city  for  state  pur- 
poses ;  ®^  that  the  taxes  shall  be  levied  and  collected  un- 
der general  laws ;  ^^  that  every  law  that  imposes,  con- 
tinues, or  revives  a  tax  shall  distinctly  state  the  tax  and 
the  object  to  which  it  is  to  be  applied ;  ®^  that  all  the 
property  except  such  as  is  exempt  shall  be  taxed  for  pay- 
ment of  debts ;  '*  that  no  tax  levied  and  collected  for  one 


78.  See  State  ex  rel.  Gerry  v. 
Edwards,  42  Mont.  135,  111  Pac. 
734,  where  oases  are  reviewed  at 
length. 

79.  §(§  2380-2382  post. 

80.  Adams  v.  Mississippi  State 
Bank,  75  Miss.  701,  23  So.  395. 

Such  a  provision  forbids  the 
levy  of  specific  taxes  and  requires 
that  they  shall  be  imposed  ad 
valorem,  37  Cyc.  760. 

81.  Taxation  of  Rolling  Stock 
of  Railroads.  Where  the  consti- 
tution prohibits  cities  from  levy- 
ing a  tax  of  over  one-half  of  one 
per  cent  of  the  value  of  the  prop- 
erty therein,  as  assessed  for  state 
taxation  during  the  preceding 
year,  it  Is  impossible  to  ascer- 
tain just  what  value  was  placed 
upon  railroad  cars  passing 
through  the  city  "for  state  taxa- 
tion, during  the  preceding  year," 
and  hence  a  charter  provision  for 
taxing   the   rolling   stock   in   the 

5  McQ.  42 


city  "at  as  nearly  the  same  rate 
as  the  state  board  as  he  can"  is 
void.  Bessemer  v.  Southern  R.  Co. 
157  Ala.  428,  48   So.   103. 

82.  Adams  v.  Mississippi  State 
Bank,  75  Miss.  701,  23  So.  395; 
Commonwealth  v.  Macferron,  152 
Pa.  St.  244,  25  Atl.  556,  19  L.  R. 
A.  568,  holding  statute  as  to  col- 
lection of  taxes  in  a  certain  class 
of  cities  not  to  violate  such  pro- 
vision. 

83.  People  v.  Mahaney,  13 
Mich.  481. 

Not  applicable  to  statute  which 
does  not  itself  impose  the  tax  but 
instead  merely  authorizes  a  tax. 
Youngerman  v.  Murphy,  107  la. 
686,  76  N.  W.  648. 

84.  Stehmeyer  v.  Charleston, 
53   S.   C.   259,   31   S.   B.   322. 

In  Indiana  the  constitutional  re- 
quirements that  "all"  property 
shall  be  taxed  have  been  held  not 
applicable   to  municipal  taxation 
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purpose  shall  be  devoted  to  another  purpose;  ^'^  and  that 
a  sinking  fund  tax  must  be  provided  for  on  incurring 
certain  debts ;  *^  it  is  often  provided  in  state  constitu- 
tions that  municipal  taxes  shall  not  exceed  a  certain 
amount  or  per  cent ;  ^''  that  the  legislature  shall  re- 
strict the  power  of  taxatioq  by  municipalities ;  ^®  and 
that  the  legislature  cannot  itself  impose  taxes  on  munic- 
ipalities for  mtmicipal  purposes.^^  However,  constitu- 
tional limitations  upon  the  power  to  incur  debts  have 
been  held  not  a  limitation  upon  the  taxing  power,®"  and 
the  constitutional  prohibition  against  taking,  property 
for  public  use  without  compensation  is  not  applicable 
to  the  power  of  taxation.^^ 

§  23^79.     On  pow^r  of  legislature  to  tax  for  municipal 
purposes. 
Under  the  constitutions  of  some  states  the  legislature 


(Hamilton  v.  Ft.  Wayne,  40  Ind. 
491,  492),  but  in  Ohio  the  con- 
trary is  held.  Zanesville  v.  Rich- 
ards, 5  Ohio  St.  589. 

85.  Covington  v.  Covington 
Public  Library,  113  Ky.  234,  68 
S.  W.  10,  24  Ky.  L.  Rep.  98. 

§  2412  vost. 

86.  §  2174  ante,  this  volume. 

87.  §§  2384-23S7  post. 

88.  Michigan.  People  v.  Ma- 
haney,  13  Mich.  481. 

New  York.  Bank  of  Rome  v. 
Rome,  18  N.  Y.  38,  42,  43. 

North  Carolina.  State  v.  -Irvin, 
126  N.  C.  989,  35  S.  E.  430. 

South  Carolina.  State  v.  Beau- 
fort, 39  S.  C.  5,  17  S.  E.  355. 

^oiUh  Dakota.  Henderson  v. 
Hughes  County,  13  S.  D.  576,  83 
N.  W.  682. 

Wisconsin.     Oconto  City  Water- 
Supply   Co.    V.    Oconto,    105    Wis. 
76,  8Q  N.  W.  1113:  Foster  v.  Ken- 
osha,   12    Wis.   616. 
Duty  of  Legislature  to  "Restrict" 


Municipal  Taxation.  "The  rule  In 
the  construction  of  provisions  of 
this  character  is  that  they  are 
binding  on  the  conscience  of  the 
l&gislature,  that  the  legislature  is 
the  sole  judge  of  what  constitutes 
proper  restriction  to  prevent 
abuse,  and  that  the  courts  •will 
not  review  the  legislative  deter- 
mination in  this  respect.  An  ear- 
ly case  In  Wisconsin  intimated 
a  difCerent  view,  but  for  all  prac- 
tical purposes  the  rule  in  Wis- 
consin Is  the  same  as  elsewhere, 
as  the  power  of  the  court  to  in- 
terfere is  limited  to  cases  where 
power  of  taxation  or  contracting 
debts  Is  granted  for  a  purpose  not 
viunioipal."  Gray,  Limitations 
of  Taxing  Power,  p.  294. 

89.  §  2379  post. 

90.  Board  of  Com'rs  of  Roads 
and  Revenues  v.  Porter  Mfg.  Co., 
103  Ga.  613,  30  S.  E.  547. 

91.  GrofC  V.  Frederick  City,  44 
Md.  67. 
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is  prohibited  from  imposing  taxes  for  the  purpose  of 
municipal  corporations.®^  This  provision  that  the  legis- 
lature shall  have  no  power  to  impose  taxes  on  munici- 
pal corporations  or  their  inhabitants  for  "municipal 
purposes"  refers  to  the  ordinary  purposes  for  which 
taxes  are  levied  by  municipalities,  namely,  for  con- 
structing sewers,  improving  streets,  erecting  and  oper- 
ating water  and  light  plants,  and  various  different  mat- 
ters or  enterprises  which  are  for  the  sole  benefit  or  en- 
joyment of  the  municipality  and  its  inhabitants.  "In 
other  words,  such  municipalities  are  guaranteed  the 
right  to  carry  on  their  strictly  domestic  or  municipal 
business  in  their  own  way,  without  interference  from 
the  state. ' '  ®*  But  requiring"  the  expenses  of  elections 
held  in  a  municipality  to  be  paid  out  of  the  municipal 
treasury  does  not  impose  a  tax  upon  municipal  corpora- 
tions for  municipal  purposes.®* 

§  2380.     Uniformity.  ' 

Constitutional  provisions  requiring  equality  and  uni- 
formity of  taxation  are  generally  held  applicable  to  mu- 

92.  Fenton  v.  Ada  Coimty,  20  ment,  does  not  violate  the  con- 
Idaho,  392,  119  Pac.  41  (holding  a  stitutlonal  provision  referred  to 
school  district  not  a  municipal  ahove.  State  ex  rel.  v.  Mason, 
corporation  within  such  provl-  153  Mo.  23,  54  S.  W.  524. 
Bion);  State  ex  rel.  Gerry  v.  Ed-  Bureau  of  Public  Accounts,  es- 
wards,  42  Mont.  135,  111  Pac.  tablished  by  statute,  requii-ed  ex- 
734;  Aachen  &  Munich  Fire  Ins.  pense  of  auditing  public  accounts 
Co.  V.  Omaha,  72  Neb.  518,  101  to  be  borne  by  each  taxing  dls- 
N.  W.  3;  Northern  Pac.  R.  Co.  trlct  for  the  auditing  of  all  ac- 
V.  Pierce  County,  51  Wash.  12,  97  count*  under  its  jurisdiction. 
Pac.   1099.  Statute   held   not  to   violate   this 

§  236,  note  59  ante,  vol.  1.  constitutional     provision.       State 

Pensioning  of  firemen.     Requlr-  ex  rel,  v.  Burr,  65  Wash.  524,  118 

ing  city  to  pension  firemen  not  a  Pac.  639. 

violation  of  such  a  constitutional  93.    Per   Chief  Justice   Dunbar 

provision.     State  ex  rel.  v.  Love,  in  State  ex  reL  v.  Burr,  65  Wash. 

S9  Neb.  149,  131  N.  W.  196.  524,  118  Pac.  638. 

Requiring   Police   Board  of  city  See  Cooley,  Taxation   (3d  Ed.), 

to  be  placed  under  a  metropolitan  p.   1294. 

police  board,   and   requiring   city  94.    State    ex    rel.    v.    Owsley, 

to   pay   expenses    of   the   depart-  122  Mo.  68,  76,  26  S.  W.  659. 
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nicipal  taxes  as  well  as  state  taxes.*^  The  question  as 
to  when  such  provisions  are  violated  is  too  large  to  be 
considered  herein,  especially  since  there  are  few  if  any 
rules  peculiarly  applicable  to  municipal  taxes  as  distin- 
guished from  state  taxes.  The  question  is  treated  with 
great  learning,  at  length,  by- Judge  Cooley  in  his  work 
on  Taxation.®* 

§  2381.     Same — ^taxing  districts. 

Whether  a  subdivision  within  the  corporate  limits  may 
be  taxed  as  a  district  without  imposing  any  tax  on  the 
balance  of  the  municipal  area,  or  whether  one  district 
therein  may  be  required  to,  pay  a  greater  proportional 
tax  than  another  district  are  questions  generally  an- 
swered in  the  negative.®^  ^  The  rate  of  taxation  must  be 


95.  Uniformity.  Statute  im- 
posing a  poll  tax  ot  a  certain  sum 
In.  years  when  a  general  election 
is  had  on  every  male  of  legal  age 
but  exempting  persons  voting  at 
6uch  election  discriminates  be- 
tween subjects  of  legislation  in 
the  same  class,  in  violation  of 
the  constitution.  Kansas  City  v. 
Whipple,  136  Mo.  475,  38  S.  W. 
295,  35  L.  R.  A.  747,  58  Am.  St. 
Kep.  657. 

Occupation  Taxes  as  within 
rule  as  to  uniformity,  see  Hoef- 
ling  V.  San  Antonio,  85  Tex.  228, 
20  S.  "W.  85,  16  L.  R.  A.  608;  Ft 
Smith  V.  Scruggs,  70  Ark.  549,  69 
S.  W.  679,  58  L..  R.  A.  921,  91 
Am.  St  Rep.  100,  and  see  Cooley 
Taxation  (3d  Ed.),  pp.  260,  261; 
Gray,  Limitations  of  Taxing  Pow- 
er, p.  702;   37  Cyc.  732. 

In  IVi  i  sso  u  r  i ,  constitutional 
provisions  recite  that  taxes  "shall 
be  uniform  upon  the  same  class 
of  subjects  within  the  territorial 
limits  of  the  authority  levying 
the   tax,"   and  that  all   property 


subject  to  taxation  shall  be  taxed 
in  proportion  to  its  value.  Hence, 
a  charter  or  ordinance  provision 
that,  lands  within  the  city  which 
have  not  been  laid  off  into  lots' 
or  blocks  shall  not  be  assessed 
otherwise  than  by  the  acre  as 
agricultural  lands,  conflicts  with 
such  provisions.  "The  rate  of 
taxation  and  the  valnation  for 
taxation  are  two  distinct  things." 
State  ex  rel.  v.  O'Brien,  89  Mo. 
631,  634,  1  S.  W.  763;  Benoist  v. 
St  Louis,  15  Mo.  668;  Lee  v. 
Thomas,  49  Mo.  112;  Walden  v. 
Dudley,  49  Mo.    419. 

96.  Cooley,  Taxation  (3d  Ed), 
pp.  254-410. 

97.  in  New  Jersey,  it  is  said  to 
be  entirely  settled  "that  the  legis- 
lature has  no  power,  either  to  es- 
tablish or  to  delegate  the  power 
to  establish  a  district  less  in  area 
than  a  political  corporation  or 
division  of  the  state,  within  whch 
to  impose  taxes."  State  v.  Rari- 
tan  Tp.,  52  N.  J.  L.  319,  19  Atl. 
610. 
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uniform  in  all  parts  of  the  municipality  without  regard 
to  the  relative  benefit  derived  from  the  use  of  the 
taxes.'*  For  a  similar  reason,  a  water  tax  is  not  void 
because  every  part  of  the  municipality  is  not  supplied 
with  water.**  So  a  tax  for  paving  one  of  the  business 
streets  may  be  levied  on  the  entire  municipality,  since  the 
improvement  inures,  to  the  convenience  of  all  citizens.' 

§  2382.  Same — power  to  tax  on  species  of  property 
only. 
It  has  been  held  that  power  to  tax  real  and  personal 
property  does  not  render  it  imperative  on  the  munici- 
pality to  tax  both;  but  that  it  could  tax  either  species 
of  property.''  However,  constitutional  provisions  that 
the  "rule  of  taxation  shall  be  uniform"  have  been  held 
by  the  Supreme  Court  of  the  United  States  to  preclude 
a  tax  exclusively  upon  real  property,  on  the  theory  that 
it  would  constitute  a  discrimination  in  favor  of  per- 
sonal property  and  thus  violate  the  uniformity  rule ; " 
and  such  holding  has  been  followed  in  several  cases  in 
the  state  courts.* 

§  2383.     Prohibiting  delegating  power  to  tax  to  other 
than  corporate  authorities. 
The  constitutions  in  some  states  forbid  the  delegation 
by  the  legislature  of  the  power  to  levy  taxes  to  any  spe- 

Cooley,    Taxation    (3d    Ed.)    p.  98.    Asher  v.  Pinevllle,  140  Ky. 

244.  670,   131   S.   W.    512. 

"It  is  not  even  within  the  pow-  99.    Van  Giesen  v.  Bloomfield, 

er    of   the    General    Assembly   to  47  N.  J.  L.  442,   4'49,   2  Atl.   249. 

authorize  the  levy  of  a  road  and  1.    Mayhin  v.   Blloxl,   77   Miss, 

bridge   tax   on   the   taxpayers   of  673,  28  So.  566. 

the    town    for    the    benefit    of    a  2.    Oakley  v.   New   Orleans,    1 

drainage  district  where  the  ditch  La.  1,  13. 

is    an    artificial    one.      Drainage  3.    Gilman    v.    Sheboygan,    67 

Comr's    V.    Highway    Com'rs,    220  U.  S.  510,  518,  17  L.  Ed.  305. 

111.  176,  77  N.  E.  71;    Morgan  v.  4.     Farrls  v.  Vannier,  6  Dak.  186, 

Sohusselle,  228  111.  106,  81  N.  B.  194,  42  N.  W.  31,  3  L.  R.  A.  713; 

814."     People  ex  rel.  v.  Fenton  &  Verdery   v.    Summerville,    82    Ga. 

T.   R.   Co.,   252  111.   372,   96   N.  E.  138,   8  S.  E.  213;   State  ex  rel.  v. 

864.  Pilsbury,  31  La.  Ann.  1. 
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cial  commission,  private  corporation  or  association."  In 
other  states,  constitutional  provisions  authorize  the 
legislature  to  vest  in  "the  corporate  authorities"  of  mu- 
nicipalities the  power  to  assess  and  collect  taxes  for 
municipal  purposes,  and  such  authority  is  held  to  limit 
those  to  whom  the  power  m^  be  delegated.®  The  ques- 
tion which  has  arisen  in  connection >therewith  is:  "who 
are  the  corporate  authorities"  referred  to  therein?  In 
Montana,  it  is  held  that,  inasmuch  as  the  exercise  of  the 
taxing  power  is  the  exercise  of  legislative  authority,  the 
term  "corporate  authorities"  means  those  who  consti- 
tute the  legislative  branch  of  the  municipal  govem- 
ment,''  and  that  a  board  of  park  commissioners,  ap- 
pointed by  the  governor,  is  not  one  of  the  "corporate 
authorities"  of  a  city.^  "Corporate  authorities,"  as 
the  term  is  used  in  Illinois,  means  those  municipal  offi- 
cers either  directly  elected  by  the  people  or  appointed 
in  some  mode  to  which  they  gave  their  consent.  It  fol- 
lows that  police  commissioners  appointed  for  a  city  by 
the  governor  with  the  consent  of  the  senate  are  not ' '  cor- 
porate authorities. ' '  *  Plowever,  in  Illinois,  consent  of 
the  people  may  be  evidenced  by  a  vote  in  favor  of  the 
adoption  of  a  statute.^"  So,  in  that  state,  the  electors  of 
a  township,  when  assembled  in  town  meeting,  represent 
the  corporate  authority  of  the  township ; "  and  hence 
the  electors  of  a  township,  by  adopting  townsh^ip  organ- 
ization, constitute,  in  Illinois,  the  county  board  corpor- 
ate authorities  for  the  town,  so  that  a  statute  providing 

5.  Re  Pfahler,  150  CaJ.  71,  87,  9.  Lovingston  y.  "Wider,  53  111 
88  Pae.  270.  302. 

6.  Cornell  v.  People,  107  111.  10.  People  ex  pel.  v.  Salomon, 
372;  Wider  v.  Bast  St.  Louis,  55  51  111.  37,  51  (where  it  is  said: 
III.  133;  People  v.  Salomon,  51  "In  this  case,  the  people  of  these 
ill.  37.  three   towns,   hy   voting   for    the 

7.  State  ex  rel.  Gerry  v.  Ed-  law,  have  made  the  commission- 
wards,  42  Mont.  135,  111  Pa,c.  734.  ers  corporate  authorities  of  sucli 

8.  State  ex  rel.  Gerry  v.  Ed-  towns") ,,  followed  in  Lee  v.  Rug- 
wards,    42    Mont.    135,    111    Pac.  gles,  62  111.  427,  430. 

734.  11.    Kankakee   v.   Kankakee    & 

I.  R.  Co.,  115  111.  88,  3  N.  E.  741. 
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that  all  money  necessary  to  be  raised  by  towns  lying 
wholly  within  incorporated  cities  shall  be  ascertained 
by  the  connty  board  is  constitutional. ^f  In  Illinois,  the 
power  to  tax  cannot  be  delegated  to  park  commissioners, 
since  they  are  not  "corporate  authorities."^* 

5.      LIMITATIOKS  ON  BATE   OB  AMOUNT  OP  TAXES, 

§  2384.    Tax  limits  in  general. 

In  some  jurisdictions  there  is  no  express  limitation 
whatever  on  the  amount  of  taxes  which  may  be  levied/* 
and,  in  such  a  case,  any  amount  of  taxes  may  be  imposed 
annually  as  the  municipal  council  deems  expedient ;  ^* 
except  that  a  tax  levied  to  pay  debts  in  excess  of  the 
debt  limit  is  illegal.^*  However,  the  most  common  of 
the  express  restrictions  upon  the  municipal  power  to  tax 
is  one  limiting  the  amount  or  the  rate  that  may  be  im- 
posed in  any  one  year.^'^    Oftentimes  such  limitation  is 


12.  People  T.  Knopf,  171  lU. 
191,  202,  49  N.  E.  424. 

13.  People  V.  Chicago,  51  HI. 
17,  2  Am.  Rep.  278;  Harward  v. 
St.  Clair  &  M.  Levee  Drainage 
Co.,  51  111.  130.  But,  see  People 
V.  Salomon,  51  111.  37. 

14.  Mohmking  v.  Bowes,  65  N. 
J.  L.  469,  47  Atl.  507,  charter 
limitation  held  abrogated  by 
amendment  providing  for  board  of 
tax  commissioners  who  are  em- 
powered to  fix  the  amounts  to  be 
raised  by  taxation  for  all  pur- 
poses necessary  .to  carry  on  the 
city   government. 

15.  State  V.  Beaufort,  39  S.  C. 
5,  17  S.  E.  355. 

It  is  not  improper  to  assess  a 
tax  for  an  amount  exceeding  that 
ordered  to  be  raised,  unless  It 
is  shown  that  such  excess  was  for 
illegal  purposes.  Butler  v.  Pow- 
ers, 24  N.  J.  L.  408. 

16.  Baltimore   &   O.   S.   W.   R. 


Co.  V.  People,  200  HI.  541,  66  N. 
E.  148;  Schulenburg  &  Boeckler 
Lumber  Co.  v.  East  St.  Louis, 
63  111.  App.  214,  ate'd  in  166  111. 
232,'  46  N.  E.  728. 

Tax  For  Sewers,  payable  in  an- 
nual Installments,  is  not  a  debt. 
Grunewald  v.  Cedar  Rapids,  118 
la.  222,  91  N.  W.  1059. 

17.  The  Law  Which  Governs 
when  the  tax  is  imposed  con- 
trols as  to  the  amount  which 
may  be  levied.  Hale  v.  People, 
87  111.  72. 

Change  of  Statute  as  Change  of 
Rate.  If  the  charter  of  a  city 
authorizes  it  to  levy  taxes  for 
street  purposes  at  the  same  rate 
that  the  county  was  then  author- 
ized to  levy  for  road  purposes, 
such  rate  is  not  changed  by  a  sub- 
sequent statute  raising  the  county 
•rate.  Tillamook  Oity  v.  Tilla- 
mook County,  56  Ore.  112,  107  Pac. 
482. 
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contained  in  the  constitution  of  the  state/*  but  more 
frequently  the  limitation  is  prescribed  by  the  state  legis- 
lature and  is  found  in  a  statute  or  is  contained  in  a  char- 
ter provision.^*     So  provisions  limiting  the  amount  or 


18.  Alabama.  State  v.  South- 
ern Ry.  Co.,  115  Ala.  25Q,  22  So. 
589;  Elyton  Land  Co.  v.  Birm- 
ingham, 89  Ala.  477,  7  So.  901; 
Re  Montgomery,  64.  Ala.  463  (tax- 
es on  privileges  held  not  includ- 
ed.) 

Arlcansaa.  Vance  v.  Little 
Rock,  30  Ark.  435,  439. 

Iowa.  Scott  V.  Davenport,  34 
la.  208   (held  to  repeal  charter.) 

Kentucky.  Bardwell  v.  Harlin, 
118  ,Ky.  232,  80  S.  W.  773,  26 
Ky.  Law  Rep.  101  ((construing 
what  constitutes  prior  "indebted- 
ness" for  which  greater  levy  may 
be  made);  Mayfield  Woolen  Mills 
v.  Mayfield,  111  Ky.  172,  61  S.  W. 
43,  22  Ky.  Law  Rep.  1676;  Dyer 
v.  Newport,  26  Ky.  Law  Rep.  204, 
80  S.  W.  1127  (not  applicable  to 
taxes  to  pay  bonds  issued  by 
sewerage   district) . 

Louisiana.  Clifton  t.  Hopgood, 
106  La.  535,  31  So.  46;  Washing- 
ton State  Bank  v.  Baillio,  47  La. 
Ann.  1471,  17  So.  880;  Laycock 
V.  Baton  Rouge,  36  La,  Ann.  328; 
State  ex  rel.  v.  New  Orleans,  32 
La.  Ann.  709  (applies  to  all  muni- 
cipal taxes). 

Missouri.  Stanberry  v.  Jordan, 
145  Mo.  371,  46  S.  W.  1093;  La- 
mar Water  &  Electric  Light  Co. 
V.  Lamar,  140  Mo.  145,  39  S.  W. 
768;  State  ex  rel.  v.  Columbia,  111 
Mo.  365,  20  S.  W.  90. 

Texas.  Austin  v.  CahlU,  99 
Tex.  172,  88  S.  W.  542;  Lufkin  v. 
Galveston,    63    [Tex.    4(37;     SpJid- 


meyer  v.  Harris,  7  Tex.  Civ.  App. 
515,  27  S.  W.  284 

19.  California.  Santa  Bar- 
barba  v.  Eldred,  95  Cal.  378,  30 
Pac.  562;  Hays  v.  Hogan,  5  Cal. 
241. 

Illinois.     People  v.  Knopf,  186 
111.  457,  57  N.  B.  1059;    Cicero  v. 
McCarthy,   172   111.   279,   50   N.  E. 
188    (general   two   per    cent   lim- 
itation not  applicable  to  munici- 
palities    working     under     special 
Charters) ;    Carney   v.    Marseilles, 
136  III.  401,  26  N.  E.  491,  29  Am 
St.   Rep.   328;    Culbertson  v.   Ful- 
ton,   127    111.    30,    18    N.    B.    781 
Sparland   v.    Barnes,    98    lU.   595 
Weber    v.    Traubel,    95    111.    427 
BuUiner    v.    People,    95    111.    394 
Binkert  v.  Jansen,  94  111.  283;  Ed- 
wards   v.     People,     88     111.    340 
Spring  v.  Olney,  78  111.  101. 

Iowa.  Clark,  Dodge  &  Co.  v. 
Davenport,   14  la.   494. 

Kansas.  Manley  v.  Emlen,  46 
Kan.   655,   27   Pac.   844 

Louisiana.  New  Orleans  v. 
Burthe's  Estate,  26  La.  Ann.  497. 

Maryland.  Watts  v.  Port  De- 
posit,   46    Md.   500. 

Michigan.  Schneewind  v.  Niles, 
103   Mich.   301,  6'1   N.  W.   498. 

Mississippi.  Herrick  v.  Pasca- 
goula  St.  R.  &  P.  Co.  (Miss.  1911), 
54    So.    660. 

Missouri.  Benoist  v.  St.  Louis, 
19   Mo.  179. 

North  Carolina.  State  v.  Atkin- 
son, 107  N.  C.  317,  12  S.  E.  202; 
French  v.  Wilmington.  75  N.  C. 
477, 
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the  rate  of  certain  special  taxes  are  often  found  in  state 
constitutions,^"  and  other  laws;^^  and  where  the  levy  of 


Oregon.  See  Gadsby  v.  Port- 
land, 38  Ore.  135,  63  Pac.  14. 

Pennsylvania.  Re  Millvale,  162 
Pa.  St  374,  29  Atl.  641;  Williams- 
port  V.  Brown,  84  Pa.  St.  438. 

Texas.  Bodenheim  v.  Light- 
foot,  103  Tex.  639,  132  S.  W.  468 
(Statute  held  constitutional) ; 
MuUer  v.  Denison,  1  Tex.  Civ. 
App.   293.   21   S.   W.    391. 

Washington.  McGIll  v.  Hedges, 
62  Wash.  274,  113  Pac.  635. 

Wisconsin.  Somo  Lumher  Co. 
V.  Lincoln  County,  110  Wis.  286, 
85  N.  W.  1023. 

United  States.  United  States 
v.  Cicero,  41  Fed.  83  (Construing 
Indiana    statutes.) 

.Charter  Umitation  on  amount 
of  taxes  may  be  changed  by  stat- 
ute so  as  to  authorize  a  larger 
amount.  Kelsey  v.  Nevada,  18 
Cal.   629. 

Charter  authority  to  levy  a  tax 
of  a  certain  amount  includes  the 
right  to  levy  a  tax  of  a  less 
amount,  where  the  lesser  amount 
only  is  required.  Tone  v.  Denl- 
on,  (Tex.  Civ.  App.  1911),  140 
S.   W.  1189. 

Payment  of  license  tax  some- 
times, by  statute,  limits  the  pow- 
er to  tax.  Bamberger  Bloom  & 
Co.  V.  Louisville,  82  Ky.  337,  6 
Ky.   Law   Rep.   258. 

In  Mississippi,  under  the  1906 
Code,  municipal  officers  are  sub- 
ject to  indSctment  wheire  they 
increase  the  taxes  over  those  of 
the  preceding  year  without  a  vote 
of  the  people.  State  v.  Glennen, 
93  Ml&S.  836,  47  So.  550. 

Suburban  Real  Estate,  what  Is, 


under  statute  fixing  rate  of  tax- 
ation according  to  whether  land 
is  urban,  suburban  or  rural  real 
estate,  see__  Baltimore  v.  Knell, 
111  Md.  583,  ,75  Atl.  638;  Bal- 
timore V.  Harris,  113  Md.  227, 
77   Atl.   335. 

20.  Crowley  v.  F.  R.  Fulton  & 
Co.,  112  La.  234,  36  So.  334;  En- 
dom  V.  Monroe,  112  La.  779,  36 
So.    681. 

Where  the  constitution  limits 
the  rates  of  taxation  for  a  par- 
ticular purpose,  such  limitation 
of  rate  also  applies  to  taxation 
to  pay  debts  created  for  that 
specified  purpose.  State  v. 
Royse,  71  Neb.  1,  98  N.  W.  459. 

21.  Weber  v.  Traubel,  95  111. 
427;  Diamond  Match  Co.  v.  On- 
tonagon,   140    Mich.    183;   103    N. 

•W.  578,  See  Walsh  v.  Slsler,  20 
Ohio  Cir.  Ct.  Rep.  264,  11  O.  C. 
D.  29. 

If  the  amount  of  the  tax  for 
"ordinary  current  expenses"  is 
limited,  expenses  in  erecting  and 
fitting  up  necessary  municipal 
offices  are  Included.  Rome  v. 
McWilliams,  67  Ga.  106. 

Limiting  Amount  of  Special 
Taxes  does  not  include  taxes  to 
pay  debts  to  carry  out 'the  legit- 
imate purposes  of  the  municipal- 
ity. Bristol  V.  Dixon,  8  Helsk. 
(55  Tenn.)  864. 

"General  Revenue  Purposes." 
Limit  on  taxes  for  "general  rev- 
enue purposes"  Includes  taxes  for 
water,  light, ,  and  supplies  for  fire 
department,  and  for  any  expense 
to  be  paid  out  of  the  general  rev- 
enue   fund.    Stewart    v.    Kansas 
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taxes  for  a  particular  purpose  is  limited  to  a  certain  per 
cent,  the  courts  cannot  ordinarily  compel  a  larger  levy 
even  to  fulfill  a  contract.^^  However,  limits  on  munici- 
pal taxation  do  not  include  state  or  county  taxes,^*  and 
vice  versa.  But  where  there  is  a  statutory  limit  on 
taxes,  the  fact  that  in  past  years  a  full  levy  has  not  been 
made  does  not  authorize  a  levy  in  excess  of  the  limita- 
tion in  a  subsequent  year.**  So  if  there  is  a  limit  on 
taxes  for  certain  purposes,  the  limit  cannot  be  indirectly 
evaded  by  making  an  unnecessary  levy  for  another  pur- 
pose and  then  transferring  it  to  the  fund  which  has  al- 
ready reached  its  tax  limit.*^  And  a  limitation  on  a  levy 
for  current  expenses  cannot  be  exceeded  or  avoided  by 
using  a  different  designation  for  such  an  expense.^^  Like- 
wise, the  limit  cannot  be  indirectly  evaded  by  a  levy  by 
the  state  for  municipal  purposes.^''    So  the  fact  that  a 


Town  Co.,  50  Kan.  553,  32  Pac. 
121;  Stewart  V.  Schoonmaker,  50 
Kan.  573,  32  Pac.  126,  913;  Stew- 
art V.  Burt,  50  Kan.  573,  3?  Pa,c. 
913. 

22.  State  v.  Royse,  71  Neb.  1, 
98  N.  W.  459,  denying  3  Neb.  269, 
97  N.  W.  473;  Raton  Waterworks 
Co.  V.  Raton,  9  N.  M.  70,  49  Pac. 
898,  rev'd  on  other  grounds  in 
174  V.  S.  360,  19  Sup.  Ct  719, 
43  L.  Ed.  1005. 

23.  Columbus  Waterworks  Co. 
V.  Columbus,  48  ICan.  378,  29  Pac. 
762. 

24'.  Cleveland  v.  United  States, 
111  Fed.  341,  49  C.  C.  A.  383. 

But  where  the  statute  forbade 
cities  to  levy  special  tax  for 
water  rent  In  excess  of  three  mills 
on  the  dollar  for  any  'one  year, 
and  no  levy  was  made  for  several 
years,  city  may  levy  tax  in  ex- 
cesk  of  three  mills,  where  not  In 
excess  of  three  mills  for  each 
year  for  which  no  levy  w^  made. 


Bowen  v.  West,  10  Colo.  App.  322, 
50  Pac.   1085. 

In  Texas,  however,  the  consti- 
tution provides  that  cities  over 
10,000,  "no  taxes  for  any  purpose 
shall  ever  be  levied  for  any  one 
year,"  to  exceed  a  certain  per 
cent,  and  it  is  held  that  the  city 
may  levy  in  one  year  a  tax  omit- 
ted to  be  levied  in  a  past  year, 
so  far  as  such  tax  is,  in  connec- 
tion with  other  valid  taxes,  with- 
in the  tax  limit  for  such  past  year, 
although  the  levy  for  the  year  in 
which  it  is  made  may  exceed  the 
limit  for  that  year.  Austin  v. 
Cahill,  99  Tex.  172,  197,  198,  88 
S.  W.  542. 

25.  Jeffereon  Iron  Co.  v.  Hart, 
18  Tex.  Civ.  App.  525,  45  S.  W. 
321. 

26.  Atchison,  T.  &  S.  P.  R.  Co. 
V.  Humboldt,  87  Kan.  1,  123  Pac. 
727. 

27.  State  v.  Southern  R,  Co., 
115  Ala.  250,  22  So.  689. 
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part  of  the  indebtedness  for  current  expenses  has  been 
reduced  to  judgment  does  not  authorize  the  municipal 
officers  to  add  that  judgment  to  a  levy  that  is  already  up 
to  the  limit  for  such  expenses.^^ 

However,  tax  limits  do  not  apply  so  as  to  preclude  the 
levy  of  a  poll  tax,^^  nor  prevent  tax  levies  to  pay  debts 
contracted  before  the  constitutional  or  statutory  restric- 
tion was  adopted;  '**  and  the  amount  or  rate  cannot  be  so 
limited  as  to  impair  the  obligation  of  an  existing  con- 
tract.*^ 

§  2385.    Tax  limits  as  mandatory. 

All  constitutional  or  statutory  provisions  which  ex- 
pressly or  by  implication  limit  the  amount  of  taxes  which 
may  be  levied  are  mandatoy.^^  But  it  is  not  incompetent 
for  a  municipality  having  power  to  levy  a  tax  for  a  speci- 
fied purpose  to  add  an  item  to  provide  for  possible  de- 
ficiencies in  collection.^*  So  if  the  excess  is  insigmfi- 
cent  and  inappreciable  in  any  individual  tax,  it  should  be 
disregarded,  under  the  maxim  de  minimis  lex  non  curat, 
although  the  maxim  is  one  to  be  applied  with  caution,** 
and  in  some  jurisdictions  it  is  expressly  held  that  the 
maxim  does  not  apply  upon  a  question  of  excessive  tax- 
ation.*' 

28.  Atchison,  T.  &  S.  F.  R.  Co.,  32.  Cooley,  Taxation  (33  ed.) 
V.  Humboldt,  87  Kan.  1,  123  Pac.      p.  589. 

727.  -  33.    Cooley,  Taxation    (3d  ed.) 

29.  People  v.   Ames,   24   Colo.      589. 

422,  51  Pac.  426.  34.    Cooley,  Taxation  (3d  Ed.), 

Poll  Tax,  amount  of,  see  Win-  p.  591. 

gate  V.  Parker,  136  N.  C.  369,  48  See  Workman  v.  Worcester,  118 

S.  E.  774.  Mass.  168,  175. 

30.  §  2360,  ante.  35.    Lufkin    v.     Galveston,     73 

31.  Change  of  Tax  Limit  can-  Tex.  340,  343,  following  Tread- 
not  Impair  contracts.  People  v.  well  v.  Patterson,  51  Cal.  637, 
Edgewater,  51  How.  Pr.  (N.  Y.)  where  it  is  said  that  "the  rule 
280;  EYench  v.  Wilmington,  75  as  established  by  the  authorities 
N.  C.  477;  Foedlck  v.  Perrysburg,  is  that  if  the  excess  be  as  much 
14  Ohio  St.  472;  United  States  as  the  smallest  coin  authorized 
V.  New  Orleans,  17  Fed.  483.  by  law  the  sale  is  void." 

§  2360,  ante. 
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§  2386.  Whether  all  municipal  taxes  included  within 
limits. 

Are  special  taxes  to  be  added  to  general  taxes  in  com- 
puting the  amount  of  taxes  to  determine  whether  the  tax 
limit  has  been  exceeded  P®  This  often  depends  upon  the 
particular  wording  of  the  tax  limit  provision,  and  it 
would  seem  that  the  trend  of  the  judicial  decisions  in 
the  particular  jurisdiction  as  to  the  existence  of  an  im- 
plied power  to  levy  taxes,  as  to  which  there  is  some  con- 
flict, is  not  to  be  overlooked.^'' 

Of  course,  a  limit  on  taxation  for  general  purposes 
does  not  include  taxes  for  special  purposes.^*  However, 
oftentimes  the  tax  limit  provision  by  its  terms  applies 
to  and  includes  all  taxes.^®  Nevertheless,  as  said  by 
Justice  Bardeen,  the  authorities  are  conflicting  as  to 
"whether  special  authority  to  a  municipality  to  do  an  act 


36.  Privilege  Taxes.  Charter 
power  to  impose  privilege  taxes 
must  be  construed  in  subordinar 
tion  to  a  general  statute  impos- 
ing a  limit  on  taxation  by  cities 
generally.  Smith  v.  Vicksburg, 
54   Miss.    615. 

Construction  of  Particular  gen- 
eral debt  limit  provisions,  as  in- 
cluding special  taxes,  see  Balti- 
more &  O.  S.  W.  R.  Co.  V.  People, 
200  111.  623,  66  N.  E.  246;  Balti- 
more &  O.  S.  W.  R.  Co.  V.  People, 
200  111.  541,  66  N.  E.  148;  Otis  v. 
People,  196  111.  542,  63  N.  E.  1053; 
Bollahon  v.  Whittaker,  187  111. 
84,  58  N.  e:  301;  Chicago  &  A. 
R.  Co.  V.  Baldridge,  177  111.  229, 
52  N.  B.  263  (library  tax  in  excess 
of  general  limit  expressly  author- 
ized). 

37.  §  2363,  ante,  this  volume. 

38.  Re  Millvale,  162  Pa.  St. 
374,  29  All.  641;  Pingal  v.  Mill- 
vale,  162  Pa.  St  393,  29  Atl.  644. 

A    limit    on    taxes    for    general 


purposes  has  been  held  not  to 
include  taxes  to  pay  a  judgment. 
Helena  v.  United  States,  104  Fed. 
113,  43  C.  C.  A.  429. 

39.  Kansas.  Mclntire  v.  Wil- 
liamson, 8  Kan.  App.  711,  54  Pac. 
928;  aark  v.  Atchison,  T.  &  S. 
F.  Ry.  Co.,  8  Kan.  App.  733,  54 
Pac.  930,  modified  in  60  Kan.  826, 
58  Pac.  477,  47  L.  R.  A.  77,  and 
60  Kan.  831,  58  Pac.  561;  Chicago, 
R.  I.  &  P.  Ry.  Co.  V.  Stanfleld, 
7  Kan.  App.  274,  53  Pac.  772; 
Burnes  v.  Atchison,  2  Kan.  454. 

Michigan.  Schneewind  v.  Niles, 
103  Mich.  301,  61  N.  W.  498. 

New  Mexico.  Territory  v.  Soc- 
orro, 12  N.  M.  177,  76  Pac.  283. 

Ohio.  State  v.  Strader,  25 
Ohio  St.  527;  State  v.  Hum- 
phreys, 25  Ohio  St.  520;.;  State  v. 
Brewster,  9  Ohio  Dec.  357,  12 
Wkly.  Law  Bui.  223. 

West  Virginia.  Knight  v.  West 
Union,  45  W.  Va.  194,  32  S.  B. 
163. 
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impliedly  repeal,  pro  tanto,  existing  (statutory  or)  char- 
ter limitations  upon  the  rate  of  taxation,"  *"  but  the  rule 
most  favored  seems  to  be  that  special  power  to  contract 
includes  power  to  levy  taxes  for  that  purpose  beyond  the 
statutory  or  charter  limitations,*^  and  that  special  taxes 
authorized  by  statute  are  not  included  in  the  tax  limit ;  *^ 


40.  Oconto  city  Water-Supply 
Co.  V.  Oconto,  105  Wis.  76,  85, 
SO   N.  W.   1113. 

41.  Oconto  City  Water-Supply 
Co.  V.  Oconto,  105  Wise.  76,  87, 
80  N.  W.  1113. 

See  also  Quincy  v.  United 
States,  113  U.  S.  332,  5  Sup.  Ct. 
544,  28  L.  Ed.  1001. 

Express  Power  to  Create  a 
Debt  for  a  specified  purpose  in- 
cludes power  to  levy  a  tax  to  pay 
it,  without  regard  to  tax  limits. 
Brooks  V.  Memphis,  Fed.  Cas.  No. 
1,954.  See  also  United  States 
V.  Howard  County  Court,  2  Fed. 
1, 

In  Missouri,  "it  is  well  settled 
that  a  city  may  levy  and  collect 
taxes  in  excess  of  the  rate  limited 
for  general  purposes,  to  pay  ex- 
isting indebtedness."  St.  Joseph 
v.  Pitt,  109  Mo.  App.  635,  83  S. 
W.  544. 

42.  California.  People  v.  Rig- 
ney,  63  Cal.  296. 

Illinois.  Thatcher  v.  Chicago 
&  N.  W.  Ry.  Co.,  120  ni.  560,  11 
N.  E.  853;  Button  v.  Aurora,  114 
111.   138,   28  N.  E.   461. 

Kansas.  Columbus  Water  Co. 
V.  Columbus,  48  Kan.  99,  28  Pao. 
1097,  15  L.  R.  A.  354. 

Nebraska.  Dawson  County  v. 
Clark,  58  Neb.  756,  764,  79  N.  W. 
S22. 

Texas.  Austin  v.  Nalle,  85  Tex. 
520,  22  S.  W.  668,  aff'g  21  S.  W. 


375;  Werner  v.  Galveston,  72  Tex. 
22,  7  S.  W.  726,  12  S.  W.  129. 

Subsequent  Authority  to  iVIake 
Speciai  Levies  for  certain  pur- 
poses removes  the  general  tax 
limit,  in  so  far  as  such  special 
levies  are  concerned.  United) 
States  V.  Key  West,  78  Fed.  88, 
23  C.  C.  A.  663.  See  also  United  ' 
States  V.  Kent,  107  Fed.  190,  aff'd 
in  113  Fed.  232,  51  C.  C.  A.  189. 

Tax  Levy  to  Pay  Judgment. 
Limits  On  the  amount  of  general 
taxes  do  not  include  levies  ex- 
pressly authorized  by  statute  to 
pay  judgments.  Rice  v.  Walker, 
44  la.  458;  State  ex  rel.  v.  Van, 
Every,  75  Mo.  530;  Britton  v. 
Platte  City,  Fed.  Cas.  No.  1,907, 
2  Dill.  1.  Compare  Iowa  R.  Land 
Co.  V.  Sac  County,  39  la.  124. 

If  the  Constitution  Requires 
municipalities,  at  the  time  of .  in- 
curring debts,  to  provide  for  a 
tax  to  pay  interest  and  provide 
a  sinking  fund  for  funded  debts, 
taxes  for  such  purposes  may  be 
levied  although  in  excess  of  the 
tax  limit  fixed  by  a  statute  or 
charter  provision.  East  St.  Louis 
v.  People,  124  111.  655.  17  N.  E. 
447;  Lamar  Water  &  Electric 
Light  Co.  V.  Lamar,  128  Mo.  188, 
31  S.  W.  ^56,  32  L.  R.  A.  157,  rev'g 
26  S.  W.  1025;  East  St.  Louis  v. 
United  States,  120  U.  S.  600,  7 
Sup.  Ct.  739,  30  L.  Ed.  798.  To 
same  effect,  see  Re  Wilkes  Barre, 
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although  much  is  to  be  said  in  favor  of  the  opposing 
view*^  including  decisions  that  constitutional  require- 
ments that  a  tax  shall  be  levied  to  pay  debts  are  limited 
by  the  constitutional  requirements  with  respect  to  the 
tax  rate." 

Thus,  in  Illinois,  it  is  said:  "The  grant  of  an  addi- 
tional power  to  a  city  not  before  possessed  by  it,  and  the 
right  to  levy  a  tax  to  carry  out  the  objects  of  such  power, 
are  not  inconsistent  with  a  restriction  or  limitation  that 
the  aggregate  amount  of  taxes  levied  for  any  one  year 
shall  not  exceed  two  per  cent  of  the  assessed  valuation 
of  the  taxable  property  in  the  city."  *^ 

On  the  other  hand,  in  Missouri,  where  the  constitution 
limits  the  tax  rate  of  municipalities  but  also  provides 
that  the  legislature  may  permit  municipalities  to  incur 
debts  in  excess  of  the  annual  income  and  revenue,  within 
a  maximum  per  cent,  by  a  two-thirds  vote,  and  also 
provides  a  particular  method  of  paying  such  increased 
debt  where  voted  by  the  people,  by  the  collection  of  an 
annual  tax,  it  is  held  that  a  municipality  can  be  com- 

116  Pa.  St  246,  9  Atl.  308;  Voor-  authority  to  contract  debts  or  in- 

hles   V.   Houston,   70    Tex.   331,   7  cur    other    obligations     will    not 

S.  W.  679.  alone   justify   an    inference    that 

43.    Authority       to       contract  t^«  P°^«'"  *"  '^^^  ^  additional 

debts   for  a  special  purpose  be-  *^^  *°  P^^  f  ^"^  ^^^ts  or  obliga- 

yond  the  tax  limit  does  not  ex-  ^°^^   ^^«   ""^   conferred."    Cor- 

tend  the  tax  limit  so  as  to  author-  ^f  */■  ^fjf  ^''*'  ^^  O''^-  ^O^'  "20, 

ize    taxes    to    pay    such    debts.  ■*»  f^^.  428. 

Shaokelton  y.   Guttenberg,   39   N.  J^'  „f  ^^^   ^1, „^'^''^^^'   *°   ^^^ 

J  L  660  '               •    ^  '    Baiksdale    v. 

Sampson   County,   93   N.   C.   473; 

If   the   constitution   limits    the  Gould  v.  Paris,  68  Tex.  511,  4  S. 

taxing  power  of  municipalities  to  sfj^  650. 

a  certain  per  cent,  it  cannot  ex-  45.    people  v.  Lake  Erie  &  W. 

ceed  such  limit  even  to   pay  in-  r.  r._  167  m.  283,  289,  47  N.  E. 

terest   on   bonds.    Sibley   v.   Mo-  518. 

bile.  Fed.  Cas.  No.  12,829,  3  Judgment,  where  not  for  bond- 
Woods  535.  ed  Indebtedness,  must  be  includ- 
In  Oregon,  it  is  held:  "If,  ed  in  the  levy  which,  in  the  ag- 
therefore  the  power  of  a  munic-  gregate,  must  not  exceed  two  per 
Ipality  to  levy  taxes  is  expressly  cent.  Chicago  &  A.  R.  Co.  v. 
limited  to  a  certain  amount,  an  People,  177  III.   91,  52  N.  E.  439. 
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pelled  to  levy  a  sufficient  annual  tax  to  pay  such  increased 
debt  approved  by  a  vote  of  the  people,  where  the  tax  rate 
has  been  exceeded.  In  other  words,  the  special  tax  is  not 
included  in  the  limitation'on  the  tax  rate,  although  the 
constitution  provides  that  the  tax  limit  shall  apply  to  all 
taxes,  "whether  general  or  special."** 

Some  state  constitutions  contain  clauses  excepting 
taxes  to  pay  debts  or  meet  obligations  incurred  before 
the  adoption  of  the  provisions  limiting  rates  of  taxation, 
from  the  operation  of  such  provisions,  and  in  other  states 
express  provisions  fix  the  additional  rates  of  taxation 
which  may  be  levied  to  pay  existing  debts.*''  In  still 
other  jurisdictions,  the  amount  levied  for  the  payment 
of  "bonded  indebtedness  or  interest  thereon"  is  ex- 
pressly excluded  by  statute  from  the  tax  hmit.** 

§  2387.    Effect  of  levy  above  tax  limits. 

A  levy  in  excess  of  the  tax  limit  is  illegal,**  and  if  the 
tax  is  in  excess  of  the  statutory  limit,  and  is  indivisible, 
it  is  void  in  toto  and  not  merely  as  to  the  excess.^"  How- 
ever, an  original  levy  less  than  the  tax  limit  is  not  in- 
valid because  of  a  subsequent  levy  which,  together  with 
the  first,  exceeds  the  limit."    Furthermore,  if  an  exces- 

46.  Lamar    Water    &    Electric         49.    Wattles     v.     Lapeer,      40 
Light  Co.  V.  Lamar,  140  Mo.  145,  39      Mich.   624. 

S,  W.  768;  Lamar  Water  Co.  v.  La^  jf  the  general  statute  provides 

mar,  128  Mo.  188,  26  S.    W.  1025,  that  city  councils  shall  fix  the  tax 

31    S.   W.    756,    32   L.   R.   A.   157,  late  for  the  year,  and  a  city  chkr- 

overruling  State  v.  Columhia,  111  ter  limits  the  levy  to  eight  mills 

Mo.  365,  20  S.  W.  90,  which  latter  on  the  dollar,  a  levy  in  excess  of 

case    is    criticized    in    articles    in  the  eight  mills  is  void.     McGill  v. 

35    Cent.   Law   Journal,    pp.    227,  Hedges,   62  Wash.   274,   113   Pac. 

342.  635. 

To  same   effect,  Evans   v.   Mc-  50.    People  v.  Peoria,  D.  £,  E. 

Farland,    186    Mo.   703,   85   S.   W.  r.  Co.,  116  111.  410,  6  N.  E.  459; 

873.  Cummings  v.  Fitch,   40  Ohio   St. 

47.  Gray,  Limitations  on  Tax-  56. 

ing  Power,  p.  1033.  51.    Basset  v.  El  Paso.  88  Tex. 

48.  Wahash  R.   Co.  v.  People,      168,  30   S.  W.  893. 
187  111.  289,  291,  58  N.  E.  254', 
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sive  tax  is  separable,  it  is  void  only  as  to  the  excess/* 
and  not  in  toto.^^ 

6.     PBOPEBTT  TAXABLE. 

§  2388.     In  general. 

In  determining  whether  particular  property  is  taxable 
by  a  municipality,  there  being  some  power  to  tax  dele- 
gated, the  questions  which  may  arise  will  be: 

1.  Is  the  property  expressly  exempted  from  munic- 
ipal taxation? 

2.  If  not,  is  the  property  expressly  exempted  from 
state  taxes,  and  does  such  exemption  apply  to  municipal 
taxes  ?^* 

3.  Is  the  property  expressly  or  by  necessary  implica- 
tion made  taxable  by  the  municipality,  by  a  constitutional 
provision,  or  charter  provision? 

4.  Is  the  property  taxable  by  the  state,  and  are  the 
provisions  for  its  taxation  by  the  state  broad  enough  to 
include  taxation  by  the  municipality? 

Generally  all  property  ivithin  a  municipality,  having 
its  situs  for  purposes  of  taxation  therein,  and  not  ex- 
empt, is  taxable  by  the  municipality,  provided  the  power 
to  levy  taxes  has  been  delegated  to  the  municipality ; "' 

52.  Connors  v.  Detroit,  41  PoweU  t.  Parkersburg,  28  W.  Va. 
Mich.   128,   1  N.  W.   902.  698.     See  also  Norfolk  &  W.  Ry. 

53.  McPherson  v.  Foster  Bros.,  Co.  v.  Suffolk,  103  Va.  498,  49  S.  B. 
43   la.   48,   73,   22   Am.   Rep,   215;  G58. 

Whaley    v.     Commonwealth,     110  Banks,  Banking  Stock,  and  cap- 

Ky.  154,  61   S.  W.  35;    Mowry  v.  ital  as   taxable.     [National   Bank 

Mowry,   20  R.  I.  74,  37  Atl.   306;  of     Arizona     v.     Long,     6     Ariz. 

San    Antonio    v.    Berry,    92    Tex.  311,     67     Pac.     639      (shares     of 

319,  325,  48   S.  W.  496,  mod'g  46  stock    in    national    banks    owned 

S.  W.  273.     See  also  Taft  v.  Bar-  by    non-residents,    not    taxable); 

rett,  58  N.  H.  447,  450,  statute.  Augusta     v.     National     Sank     of 

54.  §  2400,  post.  Augusta,    47    Ga.    562;     Bank    of 

55.  All  Property  Taxable.  Georgia  v.  Savannah,  Dud.  (Ga.) 
Richmond  v.  Gibson,  20  Ky.  Law  130;  Richmond  v.  Scott,  48  Ind. 
Rep.  358,  46  S.  W.  702;  Coving-  468;  De  Pauw  v.  New  Albany,  22 
ton  V.  Covington  Gaslight  Co.,  8  Ind.  204;  Middlesboro  v.  Coal  & 
Ky.  Law  Rep.  515,  2  S.  W.  326;  Iron  Bank,  108  Ky.  680,  57  S.  W. 
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and  it  is  neither  incompetent  nor  unnsual  for  the  state  to 
confer  upon  its  counties,  townships,  cities,  and  villages 


497,  22  Ky.  Law  Rep.  380  (fran- 
chise of  bank) ;  Eminence  v.  De- 
posit Bank,  12  Bush  (75  Ky.) 
538;  Huntley  v.  Bank  of  Winona, 
69  Miss.  663,  13  So.  832  (amount 
of  tax  on  hanks  limited  by  stat- 
ute) ;  Ontario  Bank  t.  Bunnell, 
10  Wend.  (N.  Y.)  186  (bank); 
Eulow  V.  Charleston,  1  Nott  & 
McC.  (S.  C.)  527;  West  v.  New- 
port News,  104  Va.  21,  51  S.  B. 
206;  Union  Bank  v.  Richmond, 
94  Va.  316,  26  S.  E.  821;  Farmers' 
Bank  v.  Fox,  Fed.  Cas.  No.  4,658 
(bank).  But  see  Baldwin  v. 
Montgomery,  53  Ala..  437] ;  un- 
less expressly  exempted.  [Root 
V.  Erdelmeyer,  37  Ind.  225;  Ev- 
ansvllle  v.  Bayard,  39  Ind.  450; 
Craft  V.  Tuttle,  27  Ind.  332;  Louis- 
ville Trust  Co.  y.  Louisville,  17 
Ky.  L.  Rep.  625.  30  S.  W.  991; 
Rich  V.  Packard  Nat.  Bank,  138 
Mass.  527  (stock  of  national 
bank.)]. 

Banks,  Stock  and  Capital  aa 
taxable,  construction  of  charter 
and  statutory  provisions,  see 
King  V.  Madison,  17  Ind.  48;  New 
Orleans  v.  Southern  Bank,  15  La. 
Ann.  89;  Gordon  v.  Baltimore,  5 
Gill,  (Md.)  231;  Lexington  v. 
Aull,  30  Mo.  480;  Paris  v.  Farm- 
ers' Bank  of  Missouri,  30  Mo. 
575;  Troy  v.  Mutual  Bank,  20  N. 
Y.  387;  Bank  of  Chester  v.  Ches- 
ter, 10  Rich.  Law  (S.  C.)  104; 
Stiltz  V.  Tutewiler,  1  Wis.  (Ind.) 
507. 

'     Capital  Stock  of  bank  not  tax- 
able   as   an    asset   of   the    bank. 
Eminence    v.    Deposit    Biank,    12 
Bush    (75  Ky.)    538;    Contra,  Mc- 
6  McQ.  43 


Gregor  v.  McGregor  Branch  of 
State  Bank,  12  la.  79;  Bank  of 
Greensboro  v.  Commissioners  of 
Greensboro,   74  N.  C.  385. 

Bridges,  belonging  to  brldg^e 
companies  are  taxable.  [Hen- 
derson Bridge  Co.  v.  Hendersop, 
(Ky.)  14  S.  W.  85;  Covington  v. 
Bridge  Co.,  7  Ky.  Law  Rep.  684; 
Henderson  Bridge  Co.  v.  Hen- 
derson, 90  Ky.  498,  14  S.  W.  493; 
e.c.  105  Ky.  32,  36  S.  W.  561; 
Point  Pleasant  Bridge  Co.  v. 
Point  Pleasant,  32  W.  Va.  328,  9 
S-  E.  231;  Henderson  Bridge  Co. 
V.  Henderson,  173  U.  S.  592,  19 
Sup.  Ct.  553,  43  L.  Ed.  823  (use 
for  interstate  commerce  immater- 
ial)]; unless  the  .statute  other- 
wise provides  (Monongahela 
Bridge  Co.  v.  Pittsburg,  12  Pa.  Co. 
Ct.  Rep.  87) ;  and  it  is  Immaterial 
that  the  company  receives  no  ma- 
terial benefit  from  taxes  paid  (St. 
Louis  Bridge  Co.  v.  East  St. 
Louis,  121  111.  238,  12  N.  E.  723; 
Louisville  Bridge  Co.  v.  Louis- 
ville, 22  Ky.  Law  Rep.  703,,  58 
S  W.  598.  Contra,  Louisville 
Bridge  Co.  v.  Louisville,  81  Ky. 
189,  5  Ky.  L.  Rep.  16. 

Buildings.  Louisville  Trust  Co. 
V.  Ix)uisville,  19  Ky.  Law  Rep. 
977,  42  S.  W.  340. 

Franchises  of  a  corporation 
are  taxable.  Southwestern  Tel. 
Co.  v.  San  Antonio,  32  Tex.  Civ. 
App.  101,  73  S.  W.  859. 

Franchise  of  public  utility  com- 
pany held  not  taxable  where  au- 
thority to  tax  such  property  not 
expressly  delegated,  and  state 
had  no  authority  to  tax  it.    Cov- 
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a  very  general  authority  to  tax  for  their  purposes  all  the 
subjects  of  taxation  within  their  territorial  limits  as 


Ington  Gaslight  Co.  v.  Covington, 
92  Ky.  312,  17  S.  W.  808. 

Insurance  Companies,  stock 
and  property  of  as  taxable,  see 
Mobile  V.  Stonewall  Ins.  Co.,  53 
Ala.  570;  Hartford  Fire  Ins.  Co. 
V.  Peoria,  156  111.  .420,  40  N.  E. 
967;  Alton  v.  Aetna  Ins.  Co.,  82 
IIJ.  45;  Dubuque  v.  Northwestern 
Life  Ins.  Co.,  29  la.  9;  Phoenix 
Ins.  Co.  V.  Omaha,  23  Neb.  312, 
36  N.  W.  522;  Insurance  Co.  v. 
New  Orleans,  Fed  Cas.  No.  7,052, 
1  Woods,  85. 

Salary  of  Bank  Officer  as  tax- 
able. Lining  v.  Charleston,  1  Mc- 
Oord    (S.C.)    345. 

Power  to  Tax  Express  Compan- 
ies includes  power  to  impose  an  ^ 
ad  valorem  tax  upon  their  gross 
annual  receipts  from  business 
done  within  the  municipality. 
American  Union  Exp.  Co.  v.  St. 
Joseph,  66  Mo.  675,  27  Am.  Rep. 
382. 

Gross  Receipts  of  natural  gas 
company,  not  taxable  under  par- 
ticular statute.  Appeal  of  Pitts- 
burg (Pa.),  16  Atl.  92. 

Butcher,  tax  upon  annual  sales. 
Pittsburg  V.  Kalchthaler,  114  Pa. 
St.  547,  7  Atl.  921. 

Tax  Upon  Goods  Sold  In  City, 
vendor  liable  on  sales  by  agents 
who  made  contracts  outside  city. 
Shriver  v.  Pittsburg,  66  Pa.  St 
446. 

Gross  Sales  of  Cotton  on  com- 
mission, tax  on,  when  authorized, 
-see  Pearce,  Wheless  &  Co.  v. 
Augusta,  37  Ga.  597;  Columbus  v. 
Flournoy,    65   Ga.   231. 

Gross  Amount  of  Sales, of  Mer- 


cliandise  not  taxable  where  not 
specially  authorized.  Lott  v. 
Ross,  38  Ala.  156.  ' 

Gross  Receipts  of  Warehouses 
cannot  be  taxed,  where  not  pro- 
vided for  by  statute.  Selma  tj 
Selma  Press  &  Warehouse  Co., 
67  Ala.  430. 

Double  Taxation  not  favored. 
Bank  of  Georgia  v.  Savannah, 
Dud.  (Ga.)  130. 

Good  Will  of  business  not  tax- 
able. People  V.  Feltner,  60  N.  Y. 
S.  687,  44  App.  Div.  278,  282,  and 
see  Gray,  Limitations  on  Taxing 
Power,  p.  31. 

Detroit:  Property  Taxable. 
"An  examination  of  the  charter  of 
the  city  of  Detroit  satisfies  us 
that  it  does  not  give  the  common 
council  power  to  tax  any  property 
other  than  that  made  taxable  un- 
der the  laws  of  the  state  for  state 
purposes.  The  power  of  the  com- 
mon council  to  assess  and  collect 
taxes  is  given  in  section  59,  o.  7, 
of  the  charter,  as  follows:  'Said 
council  shall  also  have  power  * 
*  *  to  assess,  levy  and  collect 
taxes  for  the  purposes  of  the  cor- 
poration upon  all  property  made' 
taxable  by  the  law  for  state  pur- 
poses.' Section  2,  c.  10,  provides: 
'The  board  of  assessors  shall  be- 
fore the  first  day  of  April  in  each 
fiscal  year  assess  at  its  true  cash 
value  all  the  real  and  personal 
property  subject  to  taxation  by 
the  laws  of  the  state.'  Under  the 
general  scheme  of  laxatjon  in 
force  in  the  city  of  Detroit,  it 
seems  to  us  clear  that  nothing 
can   be   placed   on  the   rolls   for 
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fully  as  the  state  itself  taxes  them.'*''  This  includes  taxes 
on  real  property, ^^  and  on  personal  property,^*  includ- 
ing choses  in  action.^^    And  the  fact  that  property  has 


tJixation  which  cannot  legally  be 
taxed  for  state  and  county  pur- 
poses. We  conclude  that  these 
tax-paid  mortgages  and  contracts 
are  exempt  from  city  taxation." 
Union  Trust  Co.  v.  Detroit,  170 
Mich.  692,  137  N.  W.  122. 

56.  Cooley,  Taxation  (3d  Ed.), 
p.   585. 

57.  Tax  may  be  imposed  on 
either  real  or  personal  property 
alone.  Second  Municipality  New 
Orleans  v.  Duncan,  2  La.  Ann. 
182. 

Lots  under  water  held  not  sub- 
ject to  water  tax.  Roberts  v. 
Jersey  City,  25  N.  J.  L.  525. 

Gas  pipes  not  taxable  as.  land 
or  corporate  stock  of  corporation. 
Appeal  of  Pittsburg,  123  Pa.  St. 
374,  16  Atl.  621,  23  Wkly.  Notes 
Cas.  91. 

58.  Slaves  held  taxable  property. 
State  V.  Charleston,  10  Eich.  Lajw 
(S.  C.)   240. 

Products  of  mines  are  taxable 
real  property.  Virginia  v.  Chollar- 
Potosi  Gold  &  Silver  Min.  Co.,  2 
Nev.  86. 

Whiskey  stored,  distillers  may 
be  taxed  for,  although  an  occupa- 
tion tax  has  been  paid.  Frank- 
fcrt  V.  Gaines,  88  Ky.  59,  10  S.  W. 
123. 

59.  Power  to  tax  "personal 
property"  Includes  choses  in  ac- 
tions. Boyd  V.  Selma,  96  Ala. 
144,  11  So.  393,  16  L.  R.  A.  729. 

Choses  In  action.  Power  to  tax 
real  and  personal  estate  does  not 
Include  choses  in  action.  Louis- 
ville V.  Henning,  1  Bush.  (64  Ky.) 


381;  Covington  v.  Powell,  2  Mete. 
(59  Ky.)  226;  Johnson  v.  Lexing- 
ton, 14  B.  Mon.  (53  Ky.)  648.  But 
see  Root  v.  Newport,  11  Ky.  Law 
Rep.  259;  Trimble  v.  Mt.  Sterling, 
9  Ky.  Law  Rep.  816.  But  power 
to  tax  "real,  personal,  and  mixed 
estate"  includes  choses  in  action. 
Newport  v.  Ringo's  Ex'x,  87  Ky. 
635,  10  S.  W.  2.  So  power  to  tax 
"all  property  not  exempt"  in- 
cludes choses  in  action.  Trimble 
V.  Mt.  Sterling,  11  Ky.  U  Rep. 
727,  12  S.  W.  1066.  Contra,  Mlffin- 
town  V.  Jacobs,  69  Pa.  St.  151. 

Stock  of  city  may  be  taxed  by 
it,  whether  owned  by  residents  or 
non-residents.  Jenkins  v.  Char- 
leston, 5  S.  C.  393,  23  Am.  Rep.  14. 

Money  or  credits  not  taxable 
where  power  to  tax  them  is  not 
specifically  conferred.  Pullen  v. 
Commissioners  of  Raleigh,  68  N. 
C.  451. 

Mortgages  in  which  funds  of 
state  have  been  invested  are  not 
taxable.  Trustees  for  Support  of 
Public  Schools  v.  Trenton,  30  N. 
J.  Eq.  667. 

Bonds  taxable.  State  v.  City 
Council,  1  Mill,  Const.  (S.  C.)    36. 

Municipal  bonds  not  taxable  by 
city  issuing  them,  under  general 
power  to  tax  all  property.  Macon 
V.  Jones,  67  Ga.  489. 

State  bonds  not  taxable  unless 
by  express  authority.  Augusta  t. 
Dunbar,  50  Ga.  387. 

Shares  of  stock  are  personalty 
and  taxable.  Seward  v.  Rising 
Sun,  79  Ind.  351. 

Capital  stock  of  corporation  not 
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once  been  taxed  for  state  and  county  purposes  does  not 
preclude  its  subsequent  taxation  for  city  purposes.®"  So 
it  is  immaterial  that  no  benefit  is  derived  by  tbe  taxpayer 
from  the  payment  of  the  taxes.*^ 

The  rule  that  tax  statutes  are  to  be  strictly  construed,*^ 
applies,  however,  and  "it  does  not  follow  that,  because 
the  state  has  conferred  the  authority,  it  has  intended  it 
should  be  exercised  to  the  same  unlimited  extent  that  it 
might  be  by  the  state  itself ;  on  the  contrary,  the  discre- 
tion to  select  subjects  for  taxation  rests  with  the  state, 
and  is  supposed  to  have  been  exercised  in  granting  mu- 
nicipal powers."®^  Thus,  if  the  statute  merely  author- 
izes a  tax  on  real  property,  a  tax  on  personal  property  is 
illegal.'*  So,  authority  to  levy  taxes  on  "real,  personal 
and  mixed"  property  has  been  held  not  to  include  power 
to  tax  privileges.^^ 

Generally,  however,  where  the  legislature  confers  on  a 
municipality  the  general  power  of  taxation,  it  grants  all 
the  power^ossessed  by  itself  as  to  the  imposition  of 
taxes  so  that  the  muniaipality  may  tax  any  property  or 
subject  which  the  state  may  tax,  without  regard  to 
whether  in  fact  taxed  by  the  state.®'  Thus,  charter  power 
to  assess  "all  taxable"  property  includes  property  made 
subject  to  taxation  by  any  subsequent  general  statute.'^ 


taxable,  under  general  authority 
to  tax  all  property.  Macon  v. 
Macon  Construetion  Co.,  94  Ga. 
201,  21  S.  B.  456. 

60.  IJllgenberg  v.  Wilson,  55 
Ind.  210. 

61.  §  2389  post. 

62.  §  2371  ante. 

63.  Cooley,  Taxation  (3  Ed.), 
p.  473. 

64.  Adams  v.  Ducate,  86  Miss. 
276,  38  So.  497. 

65.  Re  Ferguson,   59   Miss.   13. 

66.  Norfolk  v.  Norfolk  Land- 
mark Pub.  Co.,  95  Va.  564/  28  S.  B. 
959;   Newport  News  &  O.  P.  Ry. 


&  Electric  Co.  v.  Newport  News, 
100  Va.  157,  40  S.  B.  645,  4  Va. 
Sup.  Ct.  Rep.  31. 

See  also  Eminence  v.  Deposit 
Bank  of  Eminence,  12  Bush  (75 
Ky.),  538;  Re  Banger,  109  Pa.  St. 
79;  Orange  &  A.  R.  Co.  v.  Alexan- 
dria, 17  Grat  (Va.)    176. 

67.  Buffalo  V.  Le  Couteulx.  15 
N.  Y.  451. 

If  the  property  taxable  is  all 
property  within  the  city  limits 
"subject  to  taxation  for  state  and 
county  purposes,v  the  state  law 
in  force  at  the  time  of  making  the 
assessment  goyerns  as    to    what 


§§  2389,  2390 
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On  the  other  hand,  property  not  taxable  for  state  or 
county  purposes  is  generally  not  taxable  for  city  pur- 
poses.** 

§  2389.     Property  not  receiving  benefits. 

Property  may  be  taxed  although  it  receives  no  benefit 
from  the  taxes,"^  except  perhaps  in  Iowa  where  a  con- 
trary rule  has  prevailed  for  many  years.'^" 

§  2390.  Property  taxable  as  dependent  on  place  where 
located. 
Unless  the  legislature  is  held  to  have  power  to  dele- 
gate the  power  to  tax  property  outside  its  municipal 
limits,  and  in  fact  has  delegated  such  power,'''  a  munic- 
ipality cannot  ordinarily  tax  property  unless  its  situs 
is  within  the  corporate  limits,''^  and  hence  lands  outside 


Ijroperty  is  taxable  by  the  state. 
Anderson  v.  Mayfleld,  93  Ky.  230, 
19  S.  W.  598. 

68.  Toledo  &  W.  R.  Co.  v. 
Ivafayette,  22  Ind.  262;  BvansviUe 
V.  Hall,  14  Ind.  27;  Barret  &  Co. 
V.  Henderson,  4  Bush  (67  Ky.), 
255;  Turner  v.  Althaus,  6  Neb.  54. 

Property  not  subject  to  a  state 
tax  is  ordinarily  not  subject  to 
municipal  taxation  merely  be- 
cause of  the  use  of  general  words 
in  conferring  the  power  to  tax. 
St.  Paul  V.  Merritt,  7  Minn.  258. 

Municipal  charters  will  not  be 
construed  so  as  to  change  the 
operation  of  the  general  taxing 
laws  In  particular  localities,  as  to 
the  property  taxable,  unless  such 
an  intent  is  plainly  expressed. 
Howell  V.  Cassopolis,  35  Mich. 
471,  474. 

69.  Hughes  v.  Carl,  106  Ky. 
533,  50  S.  W.  852,  21  Ky.  Law  Rep. 
6;  McFerran  v.  Alloway,  14  Bush 
(77  Ky.),  580;  Frace  v.  Tacoma, 
16  Wash.  69,  47  Pac.  219. 

I  2398  post, 


Taxation  of  private  water  com- 
pany to  support  municipal  water- 
worl<s,  a  competitor,  see  Re 
Beauty  Spring  Water  Co.,  118  N. 
y.  S.  659,  134  App.  Div.  17,  where 
question  incidentally  Involved  and 
it  was  held  that  tax  could  not  be 
held  void  for  that  reason  in  sum- 
mary proceedings. 

70.  Rural  property  in  Iowa, 
see  §  2398  post. 

71.  §  2360  ante. 

72.  Wilkey  v.  Pekin,  19  111. 
160;  Lafferanderie  v.  New  Or- 
leans, 3  La.  246;  Cumberland  v. 
Prince,  6  Me.  408;  Sioux  City 
Bridge  Co.  v.  Dakota  County,  61 
Neb.  75,  84  N.  W.  607. 

No  prescriptive  right  to  tax  per- 
sons outside  municipal  limits. 
Ham  V.  Sawyer,  38  Me.  37. 

Personal  property,  such  as  cat- 
tle, kept  outside  the  corporate 
limits  and  not  used  in  connection 
with  a  city  business,  are  not 
taxable.  Plattsburg  v.  Clay,  ,67 
Mo.  App.  497. 
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the  territorial  limits  of  the  municipality  cannot  be 
taxedJ'  However,  it  Jias  been  held  that  the  franchise  of 
a  water  company  may  be  taxed,  although  the  pumping 
station,  reservoirs,  and  a  part  of  the  mains  are  outside 
the  city/*  Furthermore,  the  legislature  may  authorize 
the  taxation  by  a  municipality  of  persons  living  outside 
the  municipality,  but  whose  Ordinary  avocations  are  pur- 
sued within  the  limits,  in  so  far  as  their  property  within 
the  municipality  is  concerned  or  subjects  incident  to 
their  persons,  such  as  money  on  hand,  salary  earned,  in- 
come from  interest  on  bonds  or  dividends  or  the  like  J  ^ 
The  place  where  property  is  taxable  is  generally  the 
place  where  the  property  is  located,  without  regard  to 
the  residence  of  the  owner,'®  unless  otherwise  pro- 
vided by  statute,'^''   whether  the  property  is   real   es- 


73.  Bull  V.  Kelley,  83  Kan.  597, 
112  Pac.  133;  Pacific  Sheet  Metal 
Works  V.  Roeder,  26  Wash.  183, 
66  Pac.  428. 

But  see  Bradshaw  v.  Omaha,  1 
Neb.  16. 

Coal  beneath  bed  of  river,  not 
within  city  limits,  is  not  taxable. 
Appeal  of  Gilchrist,  100  Pa.  St. 
600,  16  Wkly.  Notes  Cas.  261. 

If  part  of  bridge  Is  within  city 
limits,  such  part  may  be  taxed 
(Sioux  City  Bridge  Co.  v.  DakoU 
County,  61  Neb.  75,  84  N.  W.  607), 
but  not  the  part  outside. 

Where  extension  of  corporate 
limits  was  void,  because  of  want 
of  power  of  municipality  to  do  so, 
taxes  levied  on  the  annexed  terri- 
tory cannot  be  validated  by  a  sub- 
sequent statute.  Atchison  &  N. 
R.  Co.  v.  Maquilkln,  12  Kan.  301, 
and  see  Cooley,  Taxation  (3d 
Ed.),  pp.  506-533  as  to  curative 
tax  laws  in  general. 

74.  Frankfort  v.  Stone,  108  Ky. 
400,  56  S.  W.  679,  22  Ky.  Law  Rep. 
25,  502,  58  S.  W.  373. 


75.  Worth  V.  Fayetteville,  60 
N.  C.  617. 

Construction  of  statute.  Moore 
V.  Fayetteville,  80  N.  C.  154,  30 
Am.  Rep.  75. 

Non-resident  attorneys.  Occu- 
pation taxes  may  be  levied  on  non- 
resident attorneys  who  have  their 
offices  within  the  municipality 
and  practice  their  profession 
there.  Ould  &  Carrington  v. 
Richmond,  23  Gratt.  (Va.)  464,  14 
Am.  Rep.  139;  Petersburg  v. 
Cocke,  94  Va.  244,  26  S.  E.  576, 
36  L.  R.  A.  432. 

See  §§  995.  996,  1001,  1022  ante, 
vol.  3. 

76.  Rolling  stock  of  railway 
company  as  subject  to  municipal 
taxation,  see  Bessemer  v.  South- 
ern R.  Co.,  157  Ala.  428,  48  So. 
103. 

77.  in  Minnesota,  by  statute, 
no  tax  could  be  imposed  upon  the 
personal  property  of  non-resi- 
dents, except  certain  enumerated 
property.  The  charter  of  St.  Paul 
provided  that  "all  property,  res4 
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tate  ''^  or  personal  property/* 

Tangible  personal  property  is  usually  taxed  at  the 
place  where  it  is  found,  unless  its  situation  is  merely 
transitory;  and  the  legislative  power  to  tax  such  prop- 
erty at  the  place  where  found,  regardless  of  the  owner's 
domicile  is  very  well  settled.®"  In  regard  to  tangible 
property,  the  old  rule  was  mobilia  sequuntur  personam, 
by  which  personal  property  was  supposed  to  follow  the 
person  of  the  o^vner,  and  to  be  subject  to  the  law  of  the 
owner's  domicile.  For  the  purpose  of  taxation,  however, 
it  has  long  been  held  that  personal  property  may  be 
separated  from  its  owner,  and  he  may  be  taxed  on  its  ac- 
count at  the  place  where  the  property  is,  though  it  is  not 
the  place  of  his  own  domicile,  and  even  if  he  is  not  a  citi- 
zen or  resident  of  the  state  in  which  the  tax  is  imposed; 
and    the    same    rule    applies  to  intangible    property.^^ 


or  personal,  within  the  city,  ex- 
cept such  as  may  ie  exempted!  ty 
the  laws  of  this  state"  should  be 
taxable  by  the  city.  It  was  held 
that  personal  property  of  non- 
residents, not  taxable  by  the 
state,  could  not  be  taxed  by  the 
city,  on  the  theory  that  it  is  ex- 
empt in  the  sense  that  no  pro- 
vision was  made  to  subject  it  to 
taxation.  St.  Paul  t.  Merritt,  7 
Minn.  258. 

78.  Comstock  v.  Waterford,  85 
Conn.  6,  81  Atl.  1059. 

Real  estate  owned  by  non-resi- 
dents Is  taxable.  Alexander  v. 
Alexandria,  5  Cranch  (TJ.  S.),  1, 
3  L.  Ed.  19. 

Staitutory  exceptions,  see  Lam- 
prey V.  Batohelder,  40  N.  H.  522. 

79.  Personal  property  of  non- 
residents, within  the  munici- 
pality, is  taxable.  Dunleith  v. 
Reynolds,  53  111.  45. 

Removal  of  property  does  not 
preclude   collection   of  tax.     Vir- 


ginia   V.    Chollar-Potosi    Gold    & 
Silver  Min.  Co.,  2  Nev.  86. 

80.  Gray,  Limitations  of  Taxing 
Power,  p.  58. 

81.  Per  Mr.  Justice  Peckham 
in  Buck  v.  Beach,  206  U.  S.  392, 
400,  401,  27  Sup.  Ct.  712,  51  L.  Ed. 
1106. 

In  Kentucky,  however,  the  rule 
is  that  its  situs  for  the  purpose 
of  taxation  is  the  domicile  of  the 
owner.  London  v.  Boyd,  25  Ky. 
Law  Rep;  1337,  77  S.  W.  931,  hold- 
ing rule  not  changed  by  statute. 

Residence  v.  Domicile,  see  Lee 
V.  Boston,  2  Gray  (68  Mass.), 
484. 

Notes,  accounts,  and  other 
choses  in  action  in  the  hands  of 
an  agent  of  a  foreign  corporation 
doing  business  in  a  city,  and  re- 
ceived in  the  due  course  of  busi- 
ness, have  been  held  taxable  by 
the  city.  Armour  Packing  Co.  v. 
Augusta,  118  Ga.  552,  45  S.  E.  424, 
98  Am.  St.  Rep.  128. 
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But  personal  property  taerely  temporarily  wiihin  a  mit- 
nicipality  is  usually  not  taxable,*^  and  intangible  per- 
sonal property,  such  as  credits  and  securities,  is  gener- 
ally taxable  at  the  owner's  domicile,**  without  regard  to 
the  residence  of  the  debtors,®*  except  by  legislation.*'' 
However,  the  presumption  as  to  tlae  situs  of  personalty 
for  purposes  of  taxation  is  subject  to  be  overcome,  and 
is  generally  controlled,  by  statute.*^ 


82.  Blanc  v.  New  Orleans,  1 
Mart.  (La.)  119. 

83.  Situs  of  credits.  The  gen- 
eral rule  is  that  all  credits,  bonds, 
mortgages,  choses  in  action, 
notes,  money  in  bank,  may  be 
taxed  in  the  municipality  where 
the  owner  resides.  Boyd  v. 
Selma,  96  Ala.  144,  150,  11  So.  393, 
16  L.  R.  A.  729;  Newport  v. 
Ringo's  Bx'x,  87  Ky.  635.  10  S.  W. 
2,  10  Ky.  Law  Rep.  1046  (holding 
legal  situs  of  money  and  choses 
in  action  to  be  the  domicile  of 
the  owner  and  taxable  therein, 
although  the  city  Is  merely  au- 
thorized to  tax  the  property 
"within  the  limits  of  the  city) ; " 
Perkins  v.  Perkins,  24  N.  J.  L. 
409. 

84.  Shares  of  stock.  Seward 
v.  Rising  Sun,  79  Ind.  351;  Dwight 
V.  Springfield  Center  Fire  Dlst., 
11  Mete.  (52  Mass.),  374. 

Where,  on  the  death  of  the 
owner  of  intangible  personal 
property,  the  legal  as  well  as  the 
real  situs  of  the  property  is  in 
one  county,  the  removal  of  the 
property  by  the  executors  during 
the  administration  of  the  estate 
does  not  change  the  situs  for  the 
purpose  of  taxation.  State  ex  rel. 
V.  Timbrook,  145  Mo.  App.  368, 
129  S.  W.  1068. 

85.  The  legislature  may  fix  the 


situs  of  personal  property,  for 
purposes  of  taxation,  at  a  place 
other  than  the  domicile  of  the 
owner  (Mendota  First  Nat.  Bank 
V.  Smith,  65  111.  44),  without  vio- 
lating the  rule  as  to  equality  and 
uniformity  of  taxation. 

86.  In  IVIIssourl,  the  1899  «tat- 
ute  fixes  the  situs  of  personal 
property  for  all  the  purposes  of 
taxation,  including  taxation  by 
municipalities.  State  ex  rel.  v. 
Timbrook,  145  Mo.  App.  368,  371, 
129  S.  W.  1068. 

Statute  forbids  taxing  notes, 
bonds,  etc.,  in  hands  of  any  resi- 
dent of  the  city  as  guardian, 
executor  or  administrator  of  a 
nonresident,  in  cities  i^  having  a 
population  over  20,000;  but  such 
statute  does  not  authorize  taxa- 
tion of  such  property  in  cities 
having  a  less  population.  Mc- 
Dougal  V.  Brazil,  83  Ind.  211. 

National  bank  shares  of  stock, 
owned  by  a  non-resident  of  the 
municipality,  cannot  be  taxed  by 
it  wher^  the  general  laws  pro- 
vide otherwise.  Howell  v.  Cas- 
sopoUs,  35  Mich.  471. 

Stocks  and  bonds.  Charter  pro- 
visions that  no  stocks  or  bonds  of 
corporations  situated  within  the 
limits  of  the  city,  owned  by  per- 
sons residing  out  of  the  city,  shall 
be  taxed,  have  been  held  not  ap- 
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If  property  is  held  under  a  trust,  it  is  ordinarily  taxa- 
ble to  the  trustee,  as  he  has  possession  and  control  of  it, 
and  in  this  way  the  tax  will  ultimately  be  made  to  fall 
upon  the  beneficial  owner ;  ^'^  and  personal  property  of  a 
decedent's  estate  is  generally  taxable  to  his  executor  or 
administrator.*^  However,  the  sitiis  of  infants  under 
guardianship,  and  not  that  of  their  guardian,  has  been 
held  the  test  of  liability  for  municipal  taxation  on  stocks 
and  bonds.*' 

§  2391,     Same — vessels. 

The  decisions  as  to  municipal  taxation,  for  the  most 
part,  hold  that  the  situs  of  a  vessel  for  taxation  is  the 
place  of  registration  and  port  from  and  wh^ch  it  regu- 
larly departs  and  returns,'"  although  there  is  some  con- 


plicable  to  persons  residing  not 
only  outside  tlie  city  but  also  out- 
side the  state.  Corry  v.  Balti- 
more, 96  Md.  310,  53  Atl.  942,  103 
Am.  St.  Rep.  364,  affd  in  196  U. 
S.  466,  25  Sup.  Ct.  297,  49  L.  Ed. 
556. 

Statutes  as  to  property  in  hands 
of  agent.  By  statute,  taxable 
property  of  a  non-resident.  In  the 
possession  and  control  of  a  resi- 
dent agent,  is  taxable.  German 
Trust  Co.  V.  Davenport  Tp.,  121 
la.  325,  96  N.  W.  878,  construing 
statute. 

Statutes:  property  In  hands  of 
trustee.  Personal  property  of  a 
non-resident,  in  the  hands  of  a 
trustee,  is  not  taxable,  however, 
under  statutes  making  the  resi- 
dence of  the  beneficial  owner  the 
situs  of  the  property  for  taxa- 
tion. Lexington  v.  Pishback's 
Trustee,  109  Ky.  770,  60  S.  W.  727, 
22  Ky.  Law  Rep.  1392. 

87.  Cooley,  Taxation  (3d  Ed.), 
p.  660. 

In  Pennsylvania,  however,  It  is 


held  that  the  situs  of  a  trustee, 
as  to  moneys  at  interest,  is  not 
the  situs  for  taxation,  but  the 
situs  of  the  cestui  que  trust. 
Carlisle  v.  Marshall,  36  Pa.  St. 
397. 

88.  Cooley,  Taxation  (3d  Ed.), 
p.  664. 

Executors  living  in  different 
tax  districts,  see  People  v.  Gaus, 
169  N.  Y.  19,  61  N.  E.  987,  aff'g 
72  N.  Y.  S.  1123,  64  App.  Div.  614. 

89.  Louisville  v.  Sherley,  80 
Ky.  71,  3  Ky.  L.  Rep.  566. 

90.  See  Wilkey  v.  Pekin,  19 
111.  160;  New  Albany  v.  Meekin,  3 
Ind.  481,  56  Am.  Deo.  522;  New- 
port v.  Berry,  10  Ky.  L.  Rep.  539, 
14  Ky.  L.  Rep.  29,  19  S.  W.  238; 
St.  Joseph  v.  Saville,  39  Mo.  460. 

Cannot  levy  tax  on  all  vessels 
passing  a  certain  bridge.  Rabassa 
V.  New  Orleans,  3  Mart.  (La.), 
218. 

Ferry  boats  of  a  foreign  cor- 
poration are  not  taxable  as  "prop- 
erty within  the  city,"  where  they 
carry  passengers,  etc.,  across  the 
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flict  in  the  authorities  in  regard  to  state  taxation,  as  to 
whether  ships  may  be  taxed  elsewhere."^  However,  the 
better  rule,  and  the  one  supported  by  the  trend  of  the 
more  recent  decisions,  even  as  to  municipal  taxation,  is 
that  vessels  may  acquire  an  actual  situs,  so  that  the 
place  of  enrollment  and  registration  is  not  controlling  if 
the  actual  situs  is  elsewhere.®^ 

§  2392.     Property  annexed. 

Property   annexed   to    a   municipality   is    subject    to 
taxation,®*    unless    not    taxable    because     agricultural 


boundary  river,  and  where  tlie 
place  of  business  of  the  corpora- 
tion and  where  the  boats  were 
laid  up  when  not  in  us.e  was 
across  the  river.  St.  Louis  v. 
Ferry  Co.,  11  Wall.  (U.  S.),  423, 
20  L.  Ed.  192.  Contra,  St.  Louis 
V.  Wiggins  Ferry  Co.,  40  Mo.  580. 

91.  Cooley,  Taxation  (3d  Ed.), 
p.  652;  Gray,  Limitations  on  Tax- 
ing Power,  p.  61. 

92.  Battle  v.  Mobile,  9  Ala. 
234,  44  Am.  Dec.  438  (holding  that 
vessels  may  be  taxed  where  regu- 
larly used);  Galveston  v.  J.  M. 
Guffey  Petroleum  Co.,  51  Tex.  Civ. 
App.  642,  113  S.  W.  585. 

See  §  784  ante,  vol.  2. 

Double  taxation  no  objection. 
Battle  V.  Mobile,  9  Ala.  234,  44 
Am.  Dec.  438. 

93.  Indiana.  Pidgeon  v.  Mc- 
Carthy, 82  Ind.  321. 

Iowa.  Ford  v.  North  /  Des 
Moines,  80  la.  626,  45  N.  W. 
1031;  Hershey  v.  IvTuscatine,  22 
la.  184;  O'Hare  v.  Dubuque,  22  la. 
144;  Langworthy  v.  Dubuque,  16 
la.  271;  Butler  v.  Muscatine,  11 
la.  433. 

Kansas.  Seward  v.  Rhelner,  2 
Kan.   App.   95,   43   Pac.   423. 


Kentucky..  Elkton  v.  Gill,  94 
Ky.  138,  21  S.  W.  579;  Swift  v. 
Newport,  7  Bush  (70  Ky.),  37  (ex- 
ception where  purpose  of  annexa- 
tion was  to  lessen  burden  of  taxa- 
tion) ;  Covington  v.  Southgate,  15 
B.  Mon.  (54  Ky.)  491;  Specht  v. 
Louisville,  22  Ky.  L.  Rep.  699,  58 
S.  W.  607  (immaterial  that  terri- 
tory has  not  yet  been  assigned  to 
a  ward  of  the  city,  or  that  all 
benefits  of  city  government  are 
not  yet  enjoyed) ;  Beattyville  v. 
Daniel,  15  Ky.  L.  Rep.  793,  25  S. 
W.  746. 

Maryland.  See  Caulston  v.  Bal- 
timore, 109  Md.  271,  71  Atl.  990. 

Rhode  Island.  Sherman  v.  Ben- 
ford,  10  R.  I.  559. 

United  States.  Alexander  v. 
Alexandria,  5  Cranch  (U.  S.),  1, 
3  L.  Ed.  19;  Alexandria  v.  Wise, 
Fed.  Cas.  No.  187,  2  Cranch  C.  C. 
27. 

Cannot  tax  annexed  territory 
for  obligations  incurred  before 
annexation.  Holcomb  v.  John- 
son's Estate,  43  Wash.  362,  86 
Pac.  409.  Contra,  Stilz  v.  Indian- 
apolis, 81  Ind.  582. 

Dedication  not  annexation. 
Cameron  v.  Stephenson,  69  Mo. 
372. 
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land,^*  but  not  for  the  current  year  where  the  tax  list  is 
closed  for  such  year.*^  However,  annexation  or  consoli- 
dation does  not  of  itself  extend  the  taxing  power  so  as  to 
authorize  taxation  of  a  certain  kind  of  property  which 
could  not  formerly  be  taxed.®®  Furthermore,  when  the 
corporate  limits  are  extended,  the  courts  will  sometimes 
interfere,  where  the  purpose  of  the  annexation  is  merely 
to  increase  the  municipal  taxes ;  *''  and  judicial  interfer- 
ence has  been  carried  to  the  extreme  in  such  cases  in 
Iowa  and  Kentucky.'^ 

§  2393.     Property  of  grantee  of  franchise. 

Eailway,  street  car,  water,  light,  etc.,  companies,  even 
though  they  cannot  use  the  streets  of  a  municipality  in 
their  business  without  the  grant  of  a  franchise  so  to  do,*® 


Time  of  annexation.  Persons 
and  property  brought  Into  the  cor- 
porate limits  of  the  City  of  Hunt- 
ington by  Its  amended  charter 
passed  January  26,  In  force  March 
1,  1909,  are  not  exempt  from  the 
general  levy,  or  the  additional 
and  special  levies  laid  pursuant 
to  law,  August  24,  1909,  for  the 
fiscal  year  beginning  July  1,  1909, 
and  ending  June  30,  1910.  The 
fact  that  the  assessor  is  required 
to  begin  the  assessment  of  per- 
sons and  property  on  and  as  of 
January  1,  of  each  year,  does  not 
limit  the  municipality  in  laying 
its  annual  tax  levies  to  persons 
and  property  within  its  corporate 
limits  on  that  day.  Unless  other- 
wise exempted  such  persons  and 
property  are  liable  for  the  taxes 
for  any  year,  if  they  be  within  the 
corporate  limits  at  the  time  the 
law  provides  for  the  laying  of  the 
levy  for  that  year.  Point  4  of 
official  syllabi  of  Johnston  v. 
Huntington  (W.  Va.  1912),  76  S, 
E,  142. 


See  §  295  ante,  vol.  1. 

94.  §  2398  post. 

95.  Latonia  v.  Meyer,  27  Ky. 
Law  Rep.  746,  86  S.  W.  686. 

See  §  295  ante,  vol.  1. 

And  see  Austin  v.  Butler  (Tex. 
Civ.  App.),  40  S.  W.  340,  where 
lands,  annexed  after  January  1 
but  before  assessment  of  taxes 
for  the  year,  were  held  not  sub- 
ject to  city  taxes. 

In  Mississippi,  property  an- 
nexed after  February  1,  is  not  tax- 
able by  the  municipality  for  that 
year.  Gulfport  v.  Todd,  92  Miss. 
428,  46  So.  541. 

96.  Federal  St.  &  P.  V.  P.  R. 
V.  Pittsburg,  226  Fa.  419,  75  Atl. 
662. 

97.  See  §  274,  notes  32,  33 
ante,  vol.  1,  also  §  295  ante,  vol.  1. 

98.  Evans  v.  Council  Bluffs,  65 
la.  238,  21  N.  W.  584';  Covington 
V.  South  Gate,  15  B.  Mon.  (Ky.) 
491;  Swift  &  Co.  v.  Newport,  7 
Bush  (Ky.),  37. 

99.  §§  1620-1622  ante,  vol.  4. 
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are  subject  to  municipal  taxation  of  their  property  with- 
in the  municipality,  where  the  power  to  tax  has  been 
delegated  to  the  municipality ;  ^  and  ttis  is  so  although 
there  is  an  agreement  by  which  the  grantee  of  the  fran- 
chise is  to  deliver  over  the  property  to  the  municipality, 
free  of  charge,  at  the  end  of  a  certain  number  of  years.^ 
Thus,  municipal  corporations  may  ordinarily  tax  the 
property  of  railroad  companies  within  the  munici- 
pal linaits,^   unless   there   is   a  provision   to   the   con- 


1.  Mobile  V.  Stein,  54  Ala.  23; 
Stein  V.  Mobile,  24  Ala.  S91,  reaff'g 
17  Ala.  234. 

2.  Fall  V.  Marysville,  19-  Cal. 
391. 

3.  Georgia.  Macon  v.  Central 
R.  &  Banking  Co.,  50  Ga.  620 
(power  included  in  power  to  tax 
all   real   and   personal   property). 

lovxi.  Illinois  Cent.  Ry.  Co.  v. 
Hamilton  County,  73  la.  313,  35  N. 
W.  238 

Kentucky.  Elizabethtown  &  P. 
R.  Co.  V.  Elizabetbtown,  12  Bush 
(75  Ky.),  233. 

New  Hampshire.  Nashua  &  L. 
R.  R.  V.  Nashua,  62  N.  H.  602. 

North  Carolina.  Piedmont  R. 
Co.  V.  Reidsville,  101  N.  C.  404,  8 
S.  E.  124,  2  L.  R.  A.  ^84. 

Virginia.  Orange  &  A.  R.  Co. 
V.  Alexandria,  17  Grat.   (Va.)  176. 

United  States.  Union  Pac.  R. 
Co.  V.  Ryan,  113  U.  S.  516,  5  Sup. 
Ct.  601,  28  L.  Ed.  1098;  Savannah 
V.  Jesup,"  106  U.  S.  563,  1  Sup.  Ct. 
512,  27  L.  Ed.  276. 

But  see  Dubuque  &  S.  C.  R.  Co. 
V.  Dubuque,  17  la.  120;  Pacific  R. 
R.  V.  Watson,  61  Mo.  57;  Sa- 
vannah V.  Atlantic  &  G.  R.  Co., 
Fed.  Cas.  12,385,  3  Woods,  432, 
holding  authority  granted  to  state 
to  tax  does  not  Include  power  to 
municipality  to  tax. 


Statutory  authority.  Pennsyl- 
vania R.  Co:  V.  Pittsburg,  104  Pa. 
St.  522. 

Statute  providing  for  general 
taxation  of  rolling  stock  of  rail- 
road companies  held  not  to  au- 
thorize city  to  tax  all  of  rolling 
stock,  where  only  a  small  portion 
of  it  Is  necessarily  within  the  city 
on  the  day  when  the  tax  is  to  be 
levied.  Tyler  v.  Coker  (Tex.  Civ. 
App.  1910),  124  S.  W.  729. 

Railroad  bridge  is  taxable,  in  so 
far  as  it  is  within  the  municipal 
limits  (Point  Pleasant  Bridge  Co. 
V.  Point  Pleasant,  32  W.  Va.  328,  9 
S.  E.  231),  though  It  derives  no 
benefits  from  the  city  govern- 
ment (Louisville  Bridge  Co.  v. 
Louisville,  23  Ky.  L.  Rep.  1655, 
65  S.  W.  814). 

Stock  dividends,  tax  on.  Alle- 
gheny V.  Federal  St.  &  P.  V.  Pass. 
Ry.  Co.,  179  Pa.  St.  424,  36  Atl. 
320. 

Pittsburg  cannot  collect  taxes 
on  real  estate  of  a  street  railway 
company,  in  absence  of  legisla- 
tive authority  imposing  such 
taxes.  Federal  St.  &  P.  V.  R.  Co. 
V.  Pittsburg,  226  Pa.  419,  75  Atl. 
662. 

In  New  Jersey,  property  of  rail- 
road company  used  for  other  than 
railroad    purposes    is   taxable   by 
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trary.*  So  street  railway  "property  is  ordinarily  taxable," 
and  the  fact  that  the  lines  of  a  street  railway  system  ex- 
tend beyond  the  municipal  limits  does  not  preclude  taxa- 
tion by  a  city  whose  streets  it  uses.^  Likewise,  the  prop- 
erty of  a  water  company  is  generally  subject  to  local  tax- 
ation/ So  a  lessee  of  municipal  waterworks,  for  a  term 
of  /ears,  with  the  right  to  lay  additional  pipes,  under  an 
agreement  by  the  city  to  pay  the  value  of  the  improve- 
ments, at  the  end  of  the  term,  has  a  taxable  interest.* 


municipalities.  Re  Lehigh  Val- 
ley R.  C3o.,  77  N.  J.  L.  239,  71  Atl. 
126;  Re  Erie  R,  Co.,  65  N.  J.  U 
608,  48  Ati.  601,  mod'g  64  N.  J. 
Law,  123,  44  AU.  976;  Camden  & 
A.  R.  Co.  V.  Atlantic  City,  58  N. 
J.  L.  316,  33  Atl.  198. 

4.  Houston  County  V.  Central 
R.  R.,  72  Ga.  211;  Albany  v. 
Savannah,  F.  &  W.  Ry.,  71  Ga. 
158;  Re  Pennsylvania  R.  Co.  (N. 
J.),  49  Atl.  543. 

Farming  lands.  Commonwealth 
V.  Louisville  &  N.  R.  Co.,  20  Ky. 
L.  Rep.  351,  46  S.  W.  206. 

Horses  used  to  draw  street  cars 
not  taxable.  People's  Passenger 
Ry.  Co.  V.  Taylor,  22  Pa.  Super. 
Ct  156. 

State  exemption  Includes  mu- 
nicipal exemption.  Louisville  & 
N.  R.  Co.  V.  Commonwealth,  17 
Ky.  L.  Rep.  136,  30  S.  W.  624. 

Shares  in  railroad  stock  held 
not  taxable  as  property  in  said 
town.  Richmond  v.  Daniel,  14 
Grat.  (Va.)    385. 

In  New  York,  equipment  of  sub- 
ways, other  than  real  property,  is 
exempt;  and  thereunder  ma- 
chinery In  permanent  power 
houses  is  exempt  but  not  power 
houses.  People  ex  rel.  v.  O'Don- 
nel,  202  N.  Y.  313,  95  N.  E.  762. 


5.  Savannah,  T.  &  I.  H.  Ry. 
V.  Savannah,  112  Ga.  164,  37  S.  E. 
393;  United  Railways  &  Electric 
Co.  V.  Baltimore,  93  Md.  630,  49 
Atl.  655,  52  L.  R.  A.  772;  Detroit 
United  Ry.  v.  Board  of  State  Tax 
Com'rs,  136  Mich.  96,  98  N.  W. 
997  (fixtures  taxable  as  real  es- 
tate) . 

Franchise  of  street  railway  held 
subject  to  state  but  not  municipal 
tax.  Newark  v.  State  Board  of 
Taxation,  67  N.  J.  L.  246,  51 
Atl.  67,  rev'g  66  'N.  J.  L.  466, 
49  Atl.  525. 

6.  Newport  News  &  O.  P.  Ry. 
&  Electric  Co.  v.  Newport  News, 
100  Va.  157,  40  S.  E.  645,  4  Va. 
Sup.  Ct.  Rep.  31. 

7.  Water  company,  property  of 
Is  taxable.  Louisville  v.  McAteer, 
26  Ky.  L.  Rep.  425,  81  S.  W.  698, 
1  L.  R.  A.  (N.  S.)  766;  Owensboro 
Waterworks  Co.  v.  Owensboro,  24 
Ky.  L.  Rep.  2530,  74  S.  W.  685,  25 
Ky.  L.  Rep.  434,  75  S.  W.  268; 
Athens  City  Waterworks  Co.  v. 
Athens,  74  Ga.  413;  Grand  Haven 
V.  Grand  Haven  Waterworks,  119 
Mich.  652,  78  N.  W.  890  (mains 
not  taxable  as  personalty). 

8.  Los  Angeles  v.  Los  Angeles 
City  Waterworks  Co.,  49  Cal.  638. 
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§  2394.     Municipal  bonds. 

A  municipality,  where  its  bonds  are  not  expressly  ex- 
empted from  taxation,  may  tax  its  own  bonds  in  the 
hands  of  another.*  Moreover,  municipal  corporations  can- 
not issue  bonds  exempt  from  taxation  unless  the  power 
to  do  so  has  been  delegated,  and  even  the  legislature  can- 
not authorize  municipalities  to  issue  bonds  exempt  from 
taxation  if  the  constitution  forbids.  However,  if  the  con- 
stitution does  not  forbid,  statutes  in  force  at  the  time 
bonds  are  issued,  exempting  them  from  taxation,  are  a 
contract  which  cannot  be  impaired  by  subsequent  legis- 
lation.io 

Generally,  municipal  bonds  are  not  taxable  by  a  mu- 
nicipality in  any  event  unless  the  holder  of  the  bonds 
resides  therein.^^ 

§  2395.  Property  omitted  from  tax  list  in  prior  years. 
The  rule  in  regard  to  taxation  in  general  that  "where 
any  taxable  property  has  been  omitted  from  the  assess- 
ment for  a  given  year,  through  the  mistake  or  error  of 
the  assessors  or  their  failure  to  discover  it,  or  the  neg- 
lect of  the  owner  to  list  or  return  it,  it  may  neverth«.- 
less,  under  the  statutes  in  force  in  most  of  the  states,  be 
thereafter  assessed  as  for  that  year  and  the  taxes  col- 
lected," ^^  is  applicable  to  municipal  as  well  as  state 
taxes.  And  in  some  states,  statutes  authorize  the  taxa- 
tion of  property  subject  to  taxation  in  past  years  but 
which  was  not  listed,  but  limit  the  taxation  to  a  certain 
number  of  years  last  past.^* 

8.    Bank  of  RusseUvlUe  t.  Rus-  11.    §  758  ante,  voL  2. 

■eUville,  133    Ky.  637,    118   S.   W.  12.    37  Cyc.  771. 

921.  13.     Mistake  of  city.    The  mere 

In.  Georgia,  however,  municipal  fact  that  during  certain  years  the 

bonds  are  not  taxable  by  county  city    authorities    were    under   the 

or  state,  for  the  reason  that  they  impression   that   a   person's    resi- 

are    instrumentalities    of    govern-  dence    was    outside    of    the    city 

ment.     Penick  v.  Foster,  129  Ga.  limits  and  for  this  reason  he  was 

217,  58  S.  B.  773.  not  assessed,  cannot  deprive  the 

10.     Merchants  Ins.  Co.  v.  New-  city  of  the  right  to  retrospectively 

ark,  5  N.  J.  L.  138,  141,  28  Atl.  305.  assess  and  collect  taxes  for  such 


§§  2396,  2397 
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§  2396.     Federal  means  or  agencies. 

The  means  or  agencies  provided  or  selected  by  the 
federal  government  as  necessary  or  convenient  to  the  ex- 
ercise of  its  functions  cannot  be  subjected  to  taxing  power 
of  the  states,^*  and  hence  a  municipality  cannot  tax  stock 
of  the  United  States  issued  for  loans." 

§  2397.     Municipal  property. 

Property  of  a  municipal  corporation,  where  appro- 
priated to  public  uses,  is  generally  not  taxable,^*  and  it 
has  been  held  that  a  municipal  corporation  cannot  tax 
its  own  property,"  although  there  is  authority  to  the 
contrary.^*  The  reason  municipal  governments  do  not, 
as  a  matter  of  fact,  tax  their  own  property  is  that  it  would 
render  necessary  new  taxes  to  meet  the  demand  of  such 


years,  after  discovering  the  mis- 
take. Asher  v.  Fineville,  140  Ky. 
670,  674,  131  S.  W.  512. 

14.  Cooley,  Taxation   (3d  Ed.), 
p.  130. 

15.  Weston    v.    01iai;leston,    0 
Pet.  (U.  S.)  449,  7  L.  Ed.  481. 

Contra,    Weston   v.    Charleston, 
Harp.  (S.  C),  340. 

16.  §  1162  ante,  vol.  3. 

17.  Low  V.  Lewis,  46  Cal.  549. 
Property    held    in    trust.     New 

Orleans  v.  Commissioners  of  Mc- 
Donogh's  Estate,  12  La.  Ann.  240. 
Real  estate  held  in  trust.  Al- 
though property  of  municipal  cor- 
l.orations,  by  the  constitution 
"shall  be  exempt  from  taxation," 
the  real  estate  held  by  the  City 
of  St.  Louis  "in  trust  *  *  •  to 
furnish  relief  to  all  poor  emi- 
grants and  travelers  coming  to  St. 
Louis  on  their  way  bona  fide  to 
settle  in  the  west,"  can  be  taxed. 
St.  Louis,  Trustee,  etc.,  v.  Wen- 
neker,  145  Mo.  230,  47  S.  W.  105, 
67  Am.  St.  Rep.  561.  The  city,  as 
trustee,    merely    holds    the    legal 


title;  it  is  not  the  beneficial 
owner,  as  it  does  not  hold  it  "for 
its  own  use."  Id.  See  Joyce  Sur- 
veying Co.  V.  St.  Louis,  Trustee, 
6S  Mo.  App.  182. 

Lands  held  in  trust  by  public 
officers  are  sometimes  declared 
by  statute  to  be  taxable.  State  v. 
Elizabeth,  65  N.  J.  L.  479,  47  Atl. 
454',  afl'd  in  66  N.  J.  L.  687,  52  AtL 
1130. 

Ferry  landing  in  Brooklyn,  the 
title  of  which  was  in  the  City  of 
New  York  (at  a  time  when  the 
two  cities  were  separate)  cannot 
be  taxed  by  the  city  of  Brooklyn, 
since  "property  of  a  municipality 
acquired  and  held  for  govern- 
mental and  public  uses,  and  used 
for  public  purposes,  is  not  a  tax- 
able subject  within  the  purview 
of  the  tax  laws,  unless  specially 
Included."  People  ex  rel.  v. 
Brooklyn,  111  N.  Y.  505. 

18.     Norfolk   V.   Perry   Co.,    108 
Va.  28,  61  S.  E.  866,  128  Am.  St  , 
Rep.  940. 
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a  tax,  and  thus  the  public  would  be  taxing  itself  in  order 
to  raise  money  to  pay  over  to  itself,  and  no  one  would 
be  benefited  but  the  officers  employed,  whose  compensa- 
tion would  go  to  increase  the  useless  levy.^® 

So  a  city  or  borough  cannot,  ordinarily,  tax  county 
property;""  but  the  legislature  may  provide  for  mu- 
nicipal taxation  of  state  property .^^ 

Where  a  municipality  has  conveyed  property  in  con- 
sideration of  an  annual  ground  rent  forever,  or  an  elec- 
tion to  pay  in  full  a  certain  sum  at  any  time,  the  prop- 
erty is  taxable  as  that  of  the  transferee.^* 

§  2398.     Rural  property. 

Except  in  Iowa,**  the  rule  now  is  well  settled  that  un- 
occupied or  farm  lands  in  the  outskirts  of  a  municipality 
may  be  taxed  for  municipal  purposes,  although  they  re- 
ceive no  direct  benefits  from  the  tax,**  and  that  such  tax- 


is. Cooley,  Taxation  (3d  Ed.), 
p.  263. 

20.  Worcester  County  v.  Wor- 
cester, 116  Mass.  193,  17  Arn.  Rep. 
159/,-  Piper  v.  Singer,  4  Serg.  &  R. 
(Pa.)   354.  \ 

21.  State  ex  rel.  v.  Recorder  of 
Mortgages,  45  La.  Ann.  566,  12  So. 
8S0. 

22.  Wells  T.  Savannah,  87  Ga. 
397,  13  S.  E.  442. 

23.  Taylor  v.  Waverly,  94  la. 
661,  63  N.  W.  347;  Deiman  v.  Ft. 
Madison,  30  la.  542;  Deeds  v.  San- 
born, 26  la.  419;  Deeds  v.  San- 
born, 22  la.  214;  Buell  v.  Ball,  20 
la.  282;  Davis  v.  Dubuque,  20  la. 
458. 

Farming  lands  are  taxable,  how- 
ever, -where  the  tax  will  benefit 
the  property.  Brooks  v.  Polk 
County,  52  la.  460,  3  N.  W.  4^4' 
Fulton  v.   Davenport,   17   la.   404. 

If  held  as  city  property,  to  be 
put  on  the  market  as  such,  they 


are  taxable.  Durant  v.  KaufCman, 
34  la.  194. 

Farming  lands  are  liable  to  tax 
to  aid  in  constructing  a  railway. 
Sears  v.  Iowa  Midland  R.  Co.,  39 
la.  417;  Courtney  v.  Louisville,  12 
-Bush  (75  Ky.),  419. 

Statute.  Perkins  v.  Burlington, 
77  la.  553,  42  N.  W.  441. 

Judge  Cooley  criticizes  this 
Iowa  rule  at  some  length.  Cooley, 
Taxation  (3d  Ed.),  pp.  245-248. 

24.  California.  Dixon  v.  Mayes, 
72  Cal.  166,  13  Pac.  471. 

Illinois.  Cary  v.  Pekin,  88  111. 
154,  30  Am.  Rep.  543. 

Indiana.  Cicero  v.  Sanders,  62 
Ind.  208. 

Kansas.  Hurla  v.  Kansas  City, 
46  Kan.  738,  27  Pac.  143,  following 
Mendenhall  v.  Burton,  42  Kan. 
570,  22  Pac.  558. 

KentucTcy.  Latonia  v.  Hopkins, 
104  Ky.  419,  47  S.  W.  248.  20  Ky.  L. 
Rep.  620;   Frankfort  v.  Scott,  101 
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ation  is  not  a  taking  of  property  without  just  compensa- 


Ky.  615,  42  S.  W.  104,  19  Ky.  L. 
Rep.  1068;  Lebanon  v.  Edmonson, 
101  Ky.  216,  40  S.  W.  573,  19  Ky. 
L.  Hep.  297;  Moore  v.  Harrods- 
burg,  32  Ky.  L.  Rep.  395,  105  S. 
W.  925;  Bell  County  Coke  &  Imp. 
Co.  V.  Pinevllle,  23  Ky.  L.  Rep. 
933,  64  S.  W.  525;  Ryan  v.  Central 
City,  21  Ky.  L.  Rep.  1070,  54  S.  W. 
2;  Central  Covington  v.  Park,  21 
Ky.  L.  Rep.  1847,  56  S.  W.  650. 

Michigan.  Mitchell  v.  Negau- 
nee,  113  Mich.  359,  71  N.  W.  646, 
38  L.  R.  A.  157,  67  Am.  St  Rep. 
468. 

Nebrasha.  See  Lancaster  Coun- 
ty V.  Rush,  35  Neb.  119,  52  N.  W. 
837. 

New  Jersey.  State  v.  Brown, 
53  N.  J.  L.  162,  20  Atl.  772. 

Pennsylvania.  Re  Hewitt,  88 
Pa.  St.  55;  KeUy  v.  Pittsburg,  85 
Pa.  St  170,  27  Am.  Rep.  633. 

Texas.  Norris  v.  Waco,  57  Tex. 
635. 

Utah.  Kimball  v.  Grantsville 
City,  19  Utah  368,  57  Pac.  1,  45 
L.  R.  A.  628,  overruling  Kaysville 
City  V.  Ellison,  18  Utah,  163,  55 
Pac.  386,  43  L.  R.  A.  81,  72  Am. 
St  Rep.  772,  and  Ellison  v.  Lind- 
ford,  7  Utah,  166,  25  Pac.  744,  and 
Cook  V.  Crandall,  7  Utah,  344,  26 
Pac.  927.  ' 

Yermont.  Atherton  v.  Essex 
JuncUon,  83  Vt.  218,  74  Atl.  1118, 
27  L.  R.  A.  (N.  S.)  695. 

West  Virginia.  Davis  v.  Point 
Pleasant,  32  W.  Va.  289,  9  S.  E. 
228. 

§  2389  ante. 

Kentucky.  Formerly,  the  con- 
trary was  held  in  Kentucky  where 
no  benefit  was  received  from  the 
5  McQ.  44 


taxes,  the  land  being  taxable  how- 
ever where  benefits  were  re- 
ceived. Elkton  V.  Gill,  94  Ky. 
138,  21  S.  W.  579,  14  Ky.  L.  Rep. 
755;  Briggs  v.  Russellville,  99  Ky. 
515,  36  S.  W.  558,  18  Ky.  L.  Rep. 
389,  34  L.  R.  A.  193;  Eifert  v.  Cen- 
tral Covington,  91  Ky.  194,  15  S. 
W.  180;  Courtney  v.  Louisville,  12 
Bush  (75  Ky.),  419;  Maltus  v. 
Shields,  2  Mete.  (59  Ky.)  553; 
Covington  v.  Arthur,  12  Ky.  L. 
Rep.  163,  14  S.  W.  121;  Pineville 
V.  Creech,  16  Ky.  L.  Rep.  172,  26 
S.  W.  1101;  Torbitt  v.  Louisville, 
9  Ky.  L.  Rep.  202,  4  S.  W.  345; 
Simms  v.  Paris,  8  Ky.  L.  Rep.  344, 
1  S.  W.  543;  Barrett  v.  Godshaw, 
5  Ky.  L.  Rep.  864;  Paris  v.  Moran, 
5  Ky.  L.  Rep.  338.  See  also 
Lebanon  v.  Bevill,  18  Ky.  L.  Rep. 
924,  38  S.  W.  872. 

Construction  of  statutes.  Leeper 
V.  South  Bend,  106  Ind.  375,  7  N. 
E.  1;  Conklin  v.  Cambridge  City, 
58  Ind.  130;  Hamilton  v.  Ft. 
Wayne,  40  Ind.  491. 

Lower  rate  for  farm  land,  by 
statute,  see  Indianapolis  v.  Mor- 
ris, 25  Ind.  App.  409,  58  N.  E.  510. 

What  is  rural  "landed"  prop- 
erty, see  Sindall  v.  Baltimore,  93 
Md.  526,  49  Atl.  645;  Goebel  v. 
Baltimore,  93  Md.  749,  49  AU.  649. 

Illegal  annexation,  no  right  to 
collect  taxes  on  property  annexed. 
Douglas  V.  Kansas  City,  147  Mo. 
428,  48   S.  W.  851. 

Statute  making  annexed  land 
taxable  at  value  of  land  for  agri- 
cultural purposes,  see  People  v. 
Neft,  45  N.  Y.  S.  102,  16  App.  Div. 
107. 
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tion  within  the  meaning  of  the  federal  or  state  consti- 
tutions.** 


7.     EXEMPTIONS  FROM  TAXATION. 

§  2399.     In  general. 

Certain  property  is  sometimes  exempted  from  munici- 
pal taxation ;  ^®  and  exemption  from  taxation  in  general 
is  sometimes  held  to  include  exemption  from  municipal 
taxation,*'^  and  sometimes  the  contrary  is  held,*^  it  being 


25.  Ferguson  v.  Snohomisli,  8 
Wash.  668,  36  Pac.  969,  24  L.  R. 
A.  795,  followed  in  Prace  v.  Ta- 
coma,  16  Wash.  69,  47  Pac.  219. 

26.  Contract  for  exemptions, 
taxpayer  must  comply  with  condi- 
tions therein.  Havre  De  Grace 
Real  Estate  &  Power  Co.  v.  Havre 
De  Grace,  102  Md.  33,  61  Atl.  662. 

Interest  or  moneys  owing  by 
solvent  debtors,  exempt  by  stat- 
ute. Goepp  V.  Bethlehem,  28  Pa. 
St.  249. 

Reserving  right  to  tax  on  grant- 
ing right  to  build  a  bridge  across 
a  stream.  Henderson  Bridge  Co. 
v.  Henderson,  173  U.  S.  592,  19 
Sup.  Ct.  553,  43  L.  Ed.  823. 

Property  in  hands  of  trustee  in 
bankruptcy  is  not  exempt  from 
taxation.  Swarts  v.  Hammer,  194 
U.  S.  441,  24  Sup.  Ct.  695,  48  L. 
Ed.  1060. 

Provision  In  grant  of  franchise 
for  a  license  fee  is  not  an  exemp- 
tion from  further  taxation.  Peo- 
ple ex  rel.  v.  New  York  State 
Board  of  Tax  Comr's.,  199  TJ.  S. 
48,  25  Sup.  Ct.  713,  50  L.  Ed.  79. 

Estoppel  of  owner  to  allege  ex- 
emption, after  payment  of  taxes 
for  several  years.  De  Pauw  Plate- 
Glass  Co.  v.  Alexandria,  152  Ind. 
44'3,  52  N.  E.  608.       , 


Insurance  company.  Exemption 
of  shares  of  stock  and  accumu- 
lated funds  of  insurance  compan- 
ies includes  building  purchased 
with  money  accumulated  in  its 
business.  Franklin"  Ins.  Co.  v. 
Louisville,  20  Ky.  L.  Rep.  489,  46 
S.  W.  602. 

Pleading.  Must  plead  exemp- 
tions. Donaldsonville  v.  Ascen- 
sion Parish,  113  La.  16,  36  So.  873. 

27.  Kentiicky.  Elizabethtown 
&  P.  R.  Co.  V.  Elizabethtown,  12 
Bush  (75  Ky.)   233. 

Louisiana.  Lefrance  v.  New  Or- 
leans, 27  La.  Ann.  188. 

Ifew  Jersey.  Morris  £  E.  R. 
Co.  V.  Haight,  35  N.  J.  L.  40. 

New  York.  Johnson  Home  v. 
Seneca  Falls,  55  N.  Y.  S.  803,  37 
App.  Div.  147. 

Tennessee.  Memphis  v.  Her- 
nando Ins.  Co.,  6  Baxt.  (65  Tenn), 
527. 

Washington.  Columbus  &  P.  S. 
R.  Co.  v.  Chilberg,  6  Wash.  612, 
34  Pac.  163. 

28.  Dunlieth  &  D.  Bridge  Co.  v. 
Dubuque,  32  la.  427;  Second  Mu- 
nicipality V.  New  Orleans  &  C. 
R.  Co.,  10  Rob.  (La.),  187;  Peo- 
ple V.  Davenport,  91  N.  Y.  574; 
Orange  &  A.  R.  Co.  v.  Alexandria, 
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thus  apparently  impossible  to  defluce  any  rule  wHcli  will 
solve  the  question  as  to  the  scope  of  the  statutes. 

A  municipality  has  no  inherent  power  to  exempt  prop- 
erty from  taxation,^*  even  for  a  valuable  consideration;  ^^ 


17  Grat  (Va.)  176;  Morgan  v. 
Cree,  46  Vt.  773,  14  Am.  Rep.  640. 

Exemption  of  railroad  property 
from  further  taxes,  by  statute, 
held  applicable  to  state  and 
county,  but  not  to  city  taxes.  St. 
Joseph  V.  Hannibal  &  St.  J.  R. 
Co.,  39  Mo.  476;  Davenport  v. 
Mississippi  &  M.  R.  Co.,  16  la.  348; 
Dubuque  &  S.  C.  R.  Co.  v. 
Dubuque,  17  la.  120. 

29.  Florida.  Tampa  v.  Kaunitz, 
39  Fla.  683,  23  So.  416,  63  Am.  St 
Rep.  202. 

Illinois.  Pitch  t.  Pinckard,  5 
111.  69. 

Kentucky.  McCuUom  v.  Louis- 
ville, 7  Ky.  L.  Rep.  685;  Newport 
Light  Co.  V.  Newport,  14  Ky.  L. 
Rep.  464,  20  S.  W.  434. 

Louisiana.  New  Orleans  v.  New 
Orleans  Sugar  Shed  Co.,  35  La. 
Ann.  548;  New  Orleans  v.  St. 
Charles  St.  R.  Co.,  28  La.  Ann. 
497. 

Mississippi.  Yazoo  &  M.  V.  R. 
Co.  V.  Adams,  76  Miss.  545,  25  So. 
366. 

Missouri.  Vrana  v.  St.  Louis, 
164  Mo.  146,  64  S.  W.  180;  State 
V.  Hannibal  &  St.  J.  R,  Co.,  75 
Mo.  208. 

Nebraska.  Hallo  v.  Helmer,  12 
Neb.  87,  10  N.  W.  568. 

New  Jersey.  Jersey  City  v. 
North  Jersey  St.  R.  Co.,  78  N.  J. 
L.   72,   73   Atl.   609. 

South  Carolina.  Garrison  v. 
Laurens,  54  S.  0.  449,  32  S.  E. 
696. 


Texas.  Dallas  v.  Dallas  Consol. 
Electric  St.  Ry.  Co.,  95  Tex.  268, 
66  S.  W.  835,  rev'g  65  S.  W..201. 

Virginia.  Thomas  v.  Snead,  99 
Va.  613,  39  S.  B.  586,  3  Va.  Sup. 
Ct.  Rep.  462;  "Whiting  v.  West 
Point,  88  Va".  905,  14  S.  E.  698, 
15  L.  R.  A.  860,  29  Am.  St.  Rep. 
750. 

Contra,  Athens  v.  Long,  54  Ga. 
330. 

Contract  for  exemption  may  be 
avoided  where  council  had  no  au- 
thority to  enter  into  it.  Mc- 
Twlggan  V.  Hunter,  19  R.  I.  265, 
33   Atl.    5,    29    L.   R.   A.    526. 

Cannot  enlarge  exemption  spec- 
ified in  charter.  New  London  v. 
Colby  A'cademy,  69  N.  H.  443,  46 
Atl.  743. 

Petition  for  incorporation,  in- 
habitants of  town  cannot  thereby 
exempt  property  from  taxation. 
Hayzlett  v.  Mt.  Vernon,  33  la.  229. 

30.  Dayton  v.  Bellevue  Water  & 
Fuel  Gaslight  Co.,  119  Ky.  714, 
68  S.  W.  142,  24  Ky.  L.  Rep.  194; 
Covington  Gaslight  Co.  v.  Coving- 
ton, 84  Ky.  94,  7  Ky.  L.  Rep.  763; 
Covington  v.  Covington  Gaslight 
Co.,  8  Ky.  L.  Rep.  515,  2  S.  W. 
326;  Coit  v.  Grand  Rapids,  115 
Mich.  493.  73  N.  W.  811;  Altgelt 
V.  San  Antonio,  81  Tex.  436,  17 
S.  W.  75,  13  L.  R.  A.  3.83,  follow- 
ing Austin  V.  Austin  Gaslight  & 
Coal  Co.,  69  Tex.  180,  7  S.  W. 
200. 

But  see  Alpena  City  Water  Co. 
V.  Alpena,  130  Mich.  518,  90  N.  W. 
323. 
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and,  of  course,  it  cannot  exempt  property  where  exemp- 
tions are  prohibited  by  the  constitution  or  a  statute.^  ^ 
But  the  legislature,  where  the  constitution  does  not  for- 
bid, may  delegate  to  municipalities  the  power  to  exempt 
certain  property  from  municipal  taxation,^^  or  it  may  it- 
self exempt  certain  property  from  municipal  taxation. 

A  tax  levy  is  not  invalidated  by  unauthorized  exemp- 
tions from  taxation,^*  and  an  agreement  by  a  munici- 
pality to  pay  for  water  or  light  rent  a  certain  sum  equal 
in  amount  to  the  municipal  taxes  on  the  property  of  the 
water  company  is  not  invalid  as  an  attempt  to  exempt 
property  from  taxation.^*  So,  annual  ordinances  exempt- 
ing certain  property  from  taxation  do  not  create  a  con- 
tract for  exemption  in  future  years.*"* 

Among  the  property  often  exempted  is  the  following: 
manufacturing  establishments,  for  a  certain  period  of 


31.  South  Covington  &  C.  St. 
Ry.  Co.  V.  BeUevue,  105  Ky.  283, 
49  S.  W.  23,  20  Ky.  L.  Rep.  1184, 
57  L.  R.  A.  50;  State  v.  Beaufort, 
39  S.  C.  5,  17  S.  B.  355;  Nashville 
V.  Cumberland  Tel.  &  Tel.  Co.,  145 
Fed.  607,  76  C.  C.  A.  297;  Colum- 
bia Ave.  Sav.  Fund,  Safe  Deposit, 
Title  &  Trust  Co.  v.  Dawson,  130 
Fed.  152,  under  Georgia  constitu- 
tion. 

If  the  constitution  forbids  ex- 
emption from  taxation,  a  contract 
which  purports  to  bind  the  city  to 
collect  no  taxes  from  the  owner  of 
property,  in  return  for  a  valuable 
consideration,  is  a  sale  of  an  ex- 
emption of  such  property  by  way 
of  commutation  of  the  tax,  and  is 
illegal.  Tarver  v.  Dalton,  134  Ga. 
462,  468,  67  S.  E.  929. 

32.  Detroit  Citizens'  St.  Ry.  Co. 
V.  Detroit,  125  Mich.  673,  85  N.  W. 
96,  84  Am.  St.  Rep.  589;  Gilman  v. 
Sheboygan,  67  U.  S.  510,  17  L.  Ed. 
305.  See  Erie  v.  Griswold,  184 
Pa.  St.  435,  39  Atl.  231;  Hender- 


son V.  Hughes  County,  13  S.  D. 
576,  83  N.  W.  682. 

Compare  §§  2380,  2332,  ante. 

Duration  of  exemption.  If  leg- 
islature authorizes  city  to  exempt 
property  for  a  term  of  years,  the 
term  does  not  necessarily  com- 
mence running  from  the  passage 
of  the  statute.  Portland  v.  Port- 
land Water  Co.,  67  Me.  135. 

Exemption  by  municipality  for 
five  years,  under  legislative  au- 
thority to  exempt  for  six  years, 
is  valid.  Portland  v.  Portland 
Water  Co.,  67  Me.  135. 

33.  Henderson  v.  Hughes  Coun- 
ty, 13  S.  D.  576,  83  N.  W.  682. 

34.  Cartersville  Imp.,  Gas  & 
Water  Co.  v.  Cartersville,  89  Ga. 
683,  16  S.  E.  25;  Maine  Water  Co. 
V.  Waterville,  93  Me.  586,  45  Atl. 
830i  40  L.  R.  A.  294;  Monroe 
Waterworks  Co.  v.  Monroe,  110 
Wis.  11,  85  N.  W.  685. 

35.  Wells  V.  Savannah,  ,181  U. 
S.  531,  21  Sup.  Ct.  697,  45  L.  Ed. 
986,  affg  107  Ga.  1,  32  S.  B.  669. 
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time,  to  induce  their  location  within  the  municipality ;  • 


36.  Exempting  Manufacturing 
Establishments.  Mengel  Box  Co. 
V.  Louisville,  11?' Ky.  735,  79  S.  W. 
255,  25  Ky.  L.  Rep..  1861;  Lion- 
dale  Bleach,  ,Dye  &  Print  Works 
V.  McGrath,  68  N.  J.  L.  731,  54 
Atl.  1124,  aff'g  68  N.  J.  L.  215, 
52  Atl.   714. 

Vote  exempting  "any"  establish- 
ment for  manufacture  of  fabrics 
is  not  sufficiently  specific.  Frank- 
lin Palls  Pulp  Co.  v.  Franklin,  66 
N.  H.  274,  20  Atl.  333,  distin- 
guished in  later  case  of  Caverly- 
Gould  Co.  V.  Springfield,  83  Vt. 
396,   76   Atl.   39. 

Electric  Light  Plant.  A  com- 
pany engaged  in  the  production  of 
electricity  is  a  "manufacturing 
company,"  within  provisions  ex- 
empting such  companies  from  tax- 
ation; and  it  is  immaterial  that 
It  is  a  public  service  corporation 
and  has  procured  from  the  city  a 
franchise  to  do  business  in  the 
city.  But  the  exemption  does 
not  include  poles,  conduits,  lines, 
wires,  etc.,  not  used  in  any  way 
in  the  manufacture  of  the  elec- 
tricity. Kentucky  Electric  Co.  v. 
Buechel,  146  Ky.  660,  143  S.  W. 
58.  In  Maryland,  however,  such 
a  company  is  held  not  a  manufac- 
turing Industry.  Frederick  Elec- 
tric Light  &  Power  Co.  v.  BYed- 
erlck  City,  84  Md.  599,  36  Atl. 
362,  36  L.  R.  A.  130.  So  in  New 
Hampshire.  Williams  v.  Park,  72 
N  H.  305,  56  Atl.  463,  64  L.  R.  A. 
33. 

Abandonment  of  old  shops. 
Where  a  railway  company  aban- 
doned its  old  repair  shops  in  a 
city  and  bought  a  tract  of  land 
In   another   part  of  the   city   on 


which  new  shops  were  built,  the 
new  shops  were  not  exempt  from 
taxation  for  five  years,  since  the 
city  did  not  acquire  any  new  bus- 
iness. Louisville  &  N.  R.  Co.  v. 
Louisville,  143  Ky.^  258,  136  S.  W. 
611,  distinguishing  Mengel  Box 
Co.  V.  Louisville,  117  Ky.  735,  79 
S.  W.  255,  on  the  ground  that 
there  the  old  company  had  gone 
out  of  business  before  the  new 
company  was   formed. 

Ceasing  to  do  business,  and 
leasing  the  establishment  to  an- 
other company  not  itself  entitled 
to  exemption,  does  not  terminate 
the  exemption,  in  so  far  as  the 
lessor  is  concerned,  where  it  was 
to  exist  for  ten  years.  Caverly- 
Gould  Co.  V.  Springfield,  83  Vt. 
396,  76  Atl.  39. 

Corporation  merely  buying  out 
a  going  concern  is  not  entitled  to 
exemption.  Continental  Tobacco 
Co.  V.  Louisville,  123  Ky.  173,  94 
S.  W.  11,  29  Ky.  L.  Rep.  616. 

Shares  of  stocl<  of  manufactur- 
ing establishment,  where  exempt, 
are  exempt  in  the  hands  of  stock- 
holders. Richardson  v.  St.  Albans, 
72   Vt.   1,  47  Atl.  100. 

Establishment  in  operation  can 
not  be  exempted,  in  Kentucky. 
Mlddlesboro  v.  New  South  Brew- 
ing &  Ice  Co.,  108  Ky.  351,  56 
S.  W.  427,  21  Ky.  L.  Rep.  1782. 

Duration  of  contract.  Contract 
to  exempt  real  estate  used  in  man- 
ufacturing, from  taxation  for  fifty 
years,  on  condition  it  be  used  for 
manufacturing  purposes  for  ten 
years,  held  unauthorized.  Havre 
De  Grace  Real  Estate  &  Power  Co. 
V.  Havre  De  Grace,  102  Md.  33,  61 
Atl.  662. 
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educational  and  charitable  institutions  of  the  several 
kinds  and  property ;  ^'^  property  of  public  utility  com- 
pany, such  as  a  water,  gas  or  electric  light  company;^® 
and  property  of  railway  companies.^^  So  property  em- 
ployed in  "mining  operations"  is  sometimes  exempted.*" 


37.  Coolf  County  v.  Chicago, 
103  111.  646;  People  v.  Commis- 
sioners of  New  York  City,  6  Hun 
(N.  Y.)  109;  State  v.  Addison,  2 
S.  C.  499. 

Property  of  board  of  education 
as  exempt.  A  provision  that  all 
property  "held"  by  the  board  of 
education  shall  be  exempt  from 
taxation  includes  all  property 
"owned"  by  the  board,  and  is  not 
limited  to  property,  used  for  school 
purposes.  Wey  v.  Salt  Lake  City, 
35   Utah,   504,   101  Pac.   381. 

Rebate  in  part,  see  tJermania 
Sav.  Bank  v.  Darlington,  50  S.  C. 
337,  27  S.  E.  846. 

38.  Dover  v.  Maine  Water  Co., 
90  Me.  180,  38  Atl.  101;  Portland 
V.  Portland  Water  Co.,  67  M^,  135; 
Southern  Electric  Light  &  Power 
Co.  V.  Philadelphia,  191  Pa.  St. 
170,  43  Atl.  123;  Bowen  v.  Newell, 
16  R.  I.  238,  14  Atl.  873. 

See  Canaan  v.  Enfield  Fire  Dis- 
trict,  74   N.   H.   517,   70   Atl.   250. 

Water  district,  property  of  ex- 
empt. Augusta  V.  Augusta  Water 
Dist,  101  Me.  148,  63  Atl.  663. 

Road  taxes  included  in  exemp- 
tion of  water  company.  Alpena 
City  Water  Co.  v.  Alpena,  130 
Mich.  518,  90  N.  W.  323. 

39.  Exemptions  of  railroad 
property,  see  Adams  v.  Yazoo  & 
M.  V.  R.  Co.,  75  Miss.  275,  22  So. 
824;  Atlanta  St.  R.  Co.  v.  Atlanta, 
66  Ga.  104;  Macon  v.  Central  R.  & 
Banking  Co.,  50  Ga.  620;  Neustadt 
V.  Illinois  Cent.  R.  Co.,  31  111.  484; 


Newport  v.  South  Covington  &  C. 
St.  Ry.  Co.,  89  Ky.  29,  11  S.  W. 
954;  Louisville  City  Ry.  Co.  v. 
Louisville,  4  Bush  (67  Ky.),  478; 
Detroit  v.  Detroit  City  Ry.  Co., 
76  Mich.  421,  43  N.  W.  447;  St. 
Joseph  V.  Hannibal  &  St.  J.  R.^ 
Co.,  39  Mo.  476;  Livingston 
County  V.  Hannibal  &  St.  J.  R.  Co., 
60  Mo.  516;  Bast  Pennsylvania  R. 
Go's  Case,  1  Walk.  (Pa.)  428; 
Berks  Co.  v.  East  Pennsylvania 
R.  Co.,  1  Woodw.  Dec.  (Pa.)  376; 
Moore  v.  Holliday,  Fed.  Cas.  No. 
9,765,  4  Dill.  52. 

Depot  held  not  taxable.  Atlanta 
V.  Georgia  Pac.  Ry.  Co.,  74  Ga.  16. 

"Stock"  includes  all  of  property 
of  company.  Augusta  v.  Georgia 
R.  &  Banking  Co.,  26   Ga.   651. 

Power  house  held  exempt. 
Philadelphia  v.  Electric  Traction 
Co.,  208  Pa.-  St.  157,  57  Atl.  354. 

Construction  of  exemptions. 
South  Covington  &  C.  St.  Ry.  Oo. 
V.  Bellevue,  105  Ky.  283,  49  S.  W. 
23,  20  Ky.  L.  Rep.  1184,  57  L.  R. 
A.  50;  Louisville  &  N.  R.  Co.  v. 
Frankfort,  9  Ky.  L.  Rep.  894. 

Franch'ise  not  an  exemption. 
Savannah,  T.  &  I.  H.  Ry.  v.  Sav- 
annah, 198  U.  S.  392,  25  Sup.  Ct. 
690,  49  L.  Ed.  1097. 

40.  Oil  well  is  not  a  "mine," 
within  constitutional  provision  ex- 
empting property  employed  in 
"mining  operations."  J.  M.  Guffev 
Petroleum  Co.  v.  Murrell,  127  La. 
466,   53   So.  705. 
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And  statutes  in  some  jurisdictions  exempt  lands  occu- 
pied for  agricultural  purposes.*^ 

§  2400.     Construction  of  exemption  provisions. 

"The  taxing  power  is  never  presumed  to  be  surren- 
dered,"*^ and  exemptions  from  taxation  are  always 
strictly  construed.*^    "Where  one  relies  upon  an  exemp- 


41.  Connecticut.  Gillette  v. 
Hartford,    31    Conn.  351. 

Illinois.  Hayward  v.  People,  145 
111.   55.   33  N.  E.   885. 

Iowa.  Windsor  v.  Polk  County, 
109  la.  156,  80  N.  W.  323;  Allen 
V.  Davenport,  107  la.  90,  77  N.  W. 
532;  WInzer  v.  Burlington,  68  la. 
279,  27  N.  W.  241;  Tubbesing  v. 
Burlington,  68  la.  691,  24  N.  W. 
514,  28  N.  W.  19. 

Kentucky.  Shuck  v.  Lebanon, 
107  Ky.  252,  53  S.  W.  655,  21  Ky. 
L.  Rep.  969;  Lebanon  v.  Shuck,  16 
Ky.  L.  Rep.  127;  Simms  v.  Paris, 
8  Ky.  L.  Rep.  344,  1  S.  W.  543. 

MicTiigan.  Baldwin  v.  Hastings, 
83  Mich.  639,  47  N.  W.  507. 

Pennsylvania.  Serrill  v.  Phila- 
delphia, 38  Pa.  St.  355. 

Tennessee.  Carrlger  &  Robert- 
son V.  Morristown,  1  Lea,  (69 
Tenn.),  116. 

West  Virginia.  Powell  v.  Park- 
ersburg,  28  W.  Va.  698. 

United  States.  Henderson  Bridge 
Co.  V.  Henderson,  173  U.  S.  592,  19 
Sup.   Ct.   553,  43   L.  Ed.   823. 

See  also  Baltimore  v.  Rosenthal, , 
102  Md.  298,  62  Atl.  579. 

§    2398,   ante. 

Legislature  has  power  to  ex- 
empt farm  lands.  Lee  v.  Thomas, 
49  Mo.  112;  City  of  Kansas  v. 
Cook,  69  Mo.  127. 

Contra,  Smith  v.  Americus,  89 
Ga.  810.  15  S.  B.  752. 


Repeal,  see  Louisville  &  N.  R. 
Co.  V.  Barboursville,  105  Ky.  174. 
48  S.  W.  985,  20  Ky.  L.  Rep. 
1105. 

42.  Sindall  Y.  Baltimore,  93 
Md.  526,  49  Atl.  645. 

43.  Madison  v.  Fitch,  18  Ind. 
33;  Coulston  v.  Baltimore,  109  Md. 
271,  274,  71  Atl.  990;  Orange  &  A. 
R,  Co.  V.  Alexandria,  17  Grat. 
(Va.)    176. 

Construction  of  exemptions. 
Bamberger,  Bloom  &  Co.  v.  Louis- 
ville, 82  Ky.  337,  6  Ky.  L.  Rep. 
258;  State  v.  Newberry,  12  Rich. 
Law    (S.    C),    339. 

Social  club  not  exempted  from 
municipal  taxation  by  provision 
for  paying  two  dollars  for  every 
member  in  lieu  of  all  other  taxes 
for  selling  liquor  to  its  members. 
Phoebus  V.  Manhattan  Social  Club, 
105  Va.  144,  52  S.  B.  839. 

Pork  for  export  not  taxable. 
Fitch  V.  Madison,  24  Ind.  425; 
Powell   V.    Madison,    21    Ind.    355. 

Keeping  of  hotel  held  not  a 
"public  service"  within  provision 
authorizing  privileges  in  consid- 
eration of  public  services.  Lan- 
caster V.  Clayton,  86  Ky.  373,  5 
S.  W.  864. 

When  exemption  begins  to 
run.  "The  language  of  the  stat- 
ute under  the  provisions  of  which 
this  exemption  was  granted  is 
that  the  electors  of  a  town  may 
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tion  from  tstxation,  both  the  power  to  exempt  and  the 
contract  of  exemption  must  be  clear.  Any  doubt  or  am- 
biguity must  be  resolved  in  favor  of  the  public. ' '  **  How- 
ever, contracts  of  exemption  are  to  be  fairly  construed; 
and,  if  their  meaning  is  not  reasonably  doubtful,  they 
are  to  be  construed  so  as  to  effectuate  the  intention  of 
the  parties,  the  same  as  are  contracts  between  private 
persons.*^  Exemptions  from  taxation  are  not  also  ex- 
emptio^  from  special  assessments.^^ 

§  2401.     Repeal  or  revocation. 

Such  exemptions  may  be  repealed  or  revoked,*^  except 
where  to  do  so  would  impair  the  obligation  of  a  binding 
contract ;  *®  and  a  valid  contract  for  exemption  from  taxa- 
tion may  be  impaired  by  wrongful  construction  as  well 
as  by  an  unconstitutional  statute  attempting  a  direct  ap- 
peal." 

Where  a  city,  at  a  time  when  it  had  no  power  to  levy 
taxes,  leased  land  to  another  for  ninety-nine  years,  and 


authorize  for  a  period  of  ten  years 
or  less  the  exemption  from  taxa- 
tion of  'such  manufacturing  prop- 
erty as  may  hereafter  .be  located 
in  such  town  or  city  in  conse- 
quence of  such  exenlption  and  the 
land  on  which  such  property  is 
located.'  It  is  obvious  that,  until 
such  manufacturing  property  is 
brought  into  existence  in  the  town 
and  located  upon  land  in  the  town, 
there  is  nothing  upon  which  the 
exemption  can  operate,  and  the 
period  of  exemption  does  not  begin 
to  run."  Lonsdale  Co.  t.  Taft  (R. 
I.   1912),  84  Atl.   795. 

44.  Per  Mr.  Justice  Lamar  in 
J.  W.  Perry  Co.  v.  Norfolk,  220 
U.  S.  472,  480,  31  Sup.  Ct.  465, 
55  L.  Ed.  548,  citing  St.  Louis  v. 
United  Rys.  Co.,  210  U.  S.  266,  273, 
28  Sup.  Ct.  630,  52  L.  Ed.  1054. 

45.  Caverly-Gould  Co.  v.  Spring- 
field, 83  Vt.  396,  76  Atl.  39. 


46.  Chap.  38,  ante,  this  volume. 

47.  Galloway  v.  Memphis,  116 
Tenn.  736,  94  S.  W.  75;  Powell  v. 
Parkersburg,  28  W.  Va.  698;  Pro- 
basco  V.  Moundsville,  11  W.  Va. 
501. 

48.  Middlesboro  v.  New  South 
Brewing  &  Ice  Co.,  108  Ky.  351, 
56  S.  W.  427,  21  Ky.  L.  Rep. 
1782;  Home  of  the  Friendless  v. 
Rouse,  8  Wall.  (U.  S.)  430,  436, 
19  L.  Ed.  495. 

Vote  of  people  of  village  to  ex- 
empt new  manufacturing  estab- 
lishments from  taxation  for  ten 
years,  is  an  offer  which  is  bind- 
ing upon  the  municipality  when 
accepted  by  a  manufacturing  com- 
pany by  acting  thereon.  Caverly- 
Gould  Co.  V.  Springfield,  83  Vt. 
396,  76  AU.  39. 

49.  J.  W.  Perry  Co.  v.  Norfolk, 
220  U.  S.  472,  479,  31  Sup.  Ct.  465, 
55  L.  Ed.  548. 
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the  lessee  agreed  to  pay  the  "public  taxes"  to  become 
due  on  said  land,  and  thereafter  the  city  was  given  the 
power  of  taxation  and  levied  taxes  on  such  land,  there 
was  no  impairment  of  a  contract  of  exemption  since  there 
was  no  contract  of  exemption  but  instead  the  provision 
that  the  lessee  was  to  "pay  public  taxes"  was  sufficiently 
comprehensive  to  embrace  municipal  taxes.^" 

§  2402.     Exemptions  as  assignable. 

It  is  generally  held  that  the  exemption  from  taxation 
is  a  privilege  personal  in  its  nature  and  if  the  property 
exempt  is  alienated  the  exemption  ceases.*"^  It  has  been 
said  by  Mr.  Justice  Moody  of  the  Supreme  Court  of  the 
United  States :  ' '  The  authorities  are  numerous  and  con- 
clusive that  no  corporation  can  receive  by  transfer  from 
another  an  exemption  from  taxation  *  *  *  which  is 
inconsisteiit  with  its  own  charter  or  with  the  constitution 
or  laws  of  the  state  then  applicable,  and  this  is  true, 
even  though  under  legislative  authority,  the  exemption 
is  transferred  by  words  which  clearly  include  it."^^ 

8.      LIEN,   LEVY,   COLLECTION   AND   DISTKIBUTION. 

§  2403.    Lien  of  taxes. 

Taxes  in  general  are  not  a  lien,  unless  declared  so  by 
statute,^*  and  the  same  rule  applies  to  taxes  imposed  by 
a  municipal  corporation.  Thus,  municipal  taxes  arQ  not 
a  lien  unless  made  so  by  statute,  or  charter  provision,"* 

50.  J.  W.  Perry  Co.  v.  Norfolk,  rights,  privileges  and  franchises 
220  V.  S.  472,  31  Sup.  Ct.  465,  55  of  other  companies.  Detroit  Citl- 
L.  Ed.  548,  afE'g  lo's  Va.  28,  35,  61  zen's  R.  Co.  v.  Detroit,  125  Mich. 
S.  E.  867,  870.  673,  85  N.  W.  96,  84  Am.  St.  Rep. 

51.  Exemption      held     assign-  589. 

able.    However,  where  street  rail-  52.    Rochester   Ry.    Co.   v.   Ro- 

way  company  was   immune   from  chaster,  205  U.  S.  236,  254,  27  Sup. 

further    taxation,    by    agreement  Ct.  469,  51  L.  Ed.  784. 

with  city  whereby  a  certain  per-  53.    Cooley,  Taxation  (3d  Ed.), 

centage  of  the  earnings  were  to  be  p.  865. 

paid  over  in  lieu  of  taxes,  the  im-  54.    California.      Escondido    v. 

munlty   from   taxation   is   assign-  Escondido  Lumber,  H.  &  G.  Co., 

able,   where  a  statute  authorizes  8  Cal.  App.  435,  439,  97  Pac.  197. 

Street  car  companies  to  buy  the  Kentucky.    Middlesboro  v.  Coal 
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or  authority  to  make  them  liens  has  been  delegated  by 
the  legislature  and  acted  upon;^^  but  it  is  customary  to 
make  the  taxes  a  lien.^^  However,  if  liens  are  expressly 
created,  they  are  not  to  be  enlarged  by  construction ;  and 
hence  if  the  statute  makes  the  tax  a  lien  on  one  species 
of  property,  it  will  not,  by  intendment,  be  extended  to  any 
other  species."'^ 

The  lien  begins  to  run,  m  some  states,  from  the  day  of 
the  delivery  of  the  tax  duplicate  to  the  collector,'*  and  its 
duration  is  governed  by  statutes  and  charter  provi- 
sions.^®   The  priority  of  the  lien  is  often  fixed  by  statutes 


&  Iron  Bank,  108  Ky.  680,  57  5. 
W.   497,  22  Ky.  U  Rep.   380. 

Missouri.  Jefferson  v.  Whipple, 
71  Mo.  519. 

Oregon.  Ross  v.  Portland,  42 
Ore.  134,  70  Pac.  373. 

Texas.  People's  Nat.  Bank  v. 
Ennls  (Tex.  Cly.  App.),  50  S.  W. 
632. 

55.  Springfield  v.  Starke,  93 
Mo.  App.  70. 

56.  Alabama.  Daughdrlll  v. 
Crosby,  35  Ala.  345. 

Kentucky.  Kentucky  Lands  Inv. 
Co.  V.  Fitch,  144  Ky.  273,  137  S. 
W.  1040;  German  Bank  v.  Louis- 
ville, 108  Ky.  377,  56  S.  W.  504, 
22  Ky.  L.  Rep.  9;  Newport  v.  Cov- 
ington Trust  Co.,  22  Ky.  L.  Rep. 
1361,  60  S.  "W.  702. 

Michigan.  Lyon  v.  Receiver  of 
Taxes,  52  Mich.  271,  17  N.  W. 
839. 

Missouri.  State  ex  rel.  v.  Shep- 
herd, 74  Mo.  310. 

Pennsylvania.  Philadelphia  v. 
Powers,  214  Pa.  St.  247,  63  Atl. 
602;  Apollo  Borough  v.  Clepper, 
44  Pa.  Sup.  Ct.  396. 

Texas.  Brummer  v.  Galveston, 
?7  Tex.  93,  76  S.  W.  428. 

yirginia.      Tahh    T.     Common- 


wealth, 98  Va.  47,  34  S.  E.  946, 
51  L.  R.  A.  283. 

Washington.  State  v.  Mutty,  39 
Wash.  624,  82  Pac.  118. 

See  also  Lancaster  v.  Dean,  1 
Lane.  Law  Rev.  (Pa.)  249. 

Certification  by  treasurer  nec- 
essary to  create  lien.  Reading  v. 
Krause's  Estate,  167  Pa.  St.  23, 
31  Atl.  366. 

Lien  statutes  held  unconstitu- 
tional. Miller  v.  Cunningham;  7 
Pa.  Co.  Ct.  Rep.  500;  Pittsburg  v. 
Hughes,  13  Pa.  Co.  Ct.  Rep.  535, 
24  Plttsb.  Leg.  J.  N.  S.  (Pa.)  127. 

57.  Cooley,  Taxation  (3d  Ed.), 
p.  866. 

58.  Hohenstatt    v.    Bridgeton, 

62  N.  J.  L.  169,  40  Atl.  649. 
See  also  Crawford  v.  Koch,  169 

Mich.  293,  135  N.  W.  339;  Eaton 
v.  Chesebrough,  82  Mich.  214,  46 
N.  W.  365;  Westport  ex  rel.  v. 
McGee,  128  Mo.  152,  30  S.  W. 
523;  Hallinger  v.  Zimmerman,  65 
N.  J.  Eq.  764,  55  Atl.  1132,  arg 

63  N.  J.  Eq.  100,  51  Atl.  936. 
Statute  fixing  time  when  lien 

attaches.  Reed  v.  Doty  (la.),  126 
N.  W.  151. 

B9.  Louisville  v.  Burke,  27  Ky. 
L.  Rep,  896,  87  g,  W.  ?69;  Rousset 
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or  charter  provisions,*"  but  in  the  absence  of  any  such 
provision  a  prior  mortgage  takes  precedence.®^  The  lien 
is  not  discharged  by  a  sale  of  the  land  for  taxes,  where 
for  an  amount  insufficient  to  pay  all  back  taxes.*^ 

Statutes  authorizing  a  sale  of  tax  liens  at  public  auc- 
tion have  been  held  valid  and  constitutional.*^  * 


V.  New  Orleans,  115  La.  551,  39 
So.  596;  People's  Homestead  Ass'n 
V.  Garland,  107  La.  476,  31  So. 
892;  Re  New  Orleans  Improvement 
&  Banking  Co.,  4  La.  Ann.  471; 
Harned  v.  Camden,  66  N.  J.  L. 
520,  49  Atl.  1082;  Re  Commission- 
ers of  Elizabeth,  49  N.  J.  L.  488, 
10  Atl.  363;  Philadelphia  v.  Con- 
yers,  28  Wkly.  Notes  Cas.  (Pa.) 
152. 

Duration  of  lien  where  no  time 
limit.  Doremus  v.  Cameron,  49. 
N.  J.  Eq.  1,  22  Atl.   802. 

60.  Re  First  Drainage  Dist.,  28 
La.  Ann.  513 ;  Macknet  t.  Newark, 
42  N.  J.  L.  38;  Hardenbergh  v. 
Converse,  31  N.  J.  Eq.  500;  Trus- 
tees for  Support  of  Public  Schools 
V.  Trenton,  30  N.  J.  Eq.  667;  Trus- 
tees of  Public  Schools  v.  Taylor, 
30  N.  J.  Eq.  618;  Smith  v.  Meadow 
Brook  Brewing  Co.,  3  Lack.  Jur. 
(Pa.)  145. 

61.  Doane  v.  Chittenden,  25  Ga. 
103;  Lucking  v.  Ballantyne,  132 
Mich.  584,  94  N.  W.  8;  Jersey 
City  V.  Foster,  32  N.  J.  Eq.  825; 
Chancellor  of  State  v.  Van  Hoven- 
berg  (N.  J.),  45  Atl.  439;  Ft. 
Worth  V.  Boulware,  26  Tex.  Civ. 
App.   76,   62   S.   W.   928. 

Compare  Doremus  v.  Cameron, 
49  N.  J.  Eq.  1,  22  Atl.  802. 
See  §  2110  ante,  this  volume. 

62.  Duffy  V.  Philadelphia,  42 
Pa.  192. 

63.  Gautler  v.  Ditmar,  204  N.  Y. 


20,  97  N.  E.  464,  In  which  Justice 
Collin  says:  "The  rights  and 
powers  of  the  purchaser  do  not 
rest  in  his  discretion,  but  are 
created  and  defined  by  the  legis- 
lature. We  are  unable  to  perceive 
in  the  effects  of  the  statutory  pro- 
vision authorizing  the  sale  and 
transfer  of  the  right  to  receive 
the  taxes  and  the  liens  the  sem- 
blance of  an  infraction  of  the  pro- 
tection of  persons  or  property  af- 
forded by  the  constitutions.  Nor 
can  we  perceive  such  infraction 
In  the  provision  authorizing  the 
plaintiff  or  a  purchaser  to  invoke 
and  apply  the  remedy  of  foreclos- 
ing the  lien  for  the  purpose  of 
collecting  the  tax.  There  Is  no 
need  of  citing  authorities  in  sup- 
port of  the  obvious  proposition 
that  the  prescript  of  the  remedy 
of  foreclosure  of  the  lien  of  de- 
linquent taxes  is  within  the  dis-- 
cretlon  of  the  legislature.  While 
it  would  be  Incompetent  for  the 
legislature  to  leave  to  a  state  of- 
ficer or  department  the  power  to 
determine  whether  a  tax  should 
be  levied,  or  at  what  rate,  or  upon 
what  property,  it  may  lawfully 
delegate  to  a  ministerial  officer  or 
any  department,  or  its  appointee 
or  other  authority,  the  power  of 
using  the  machinery,  as  and  In 
the  method  created  by  it,  for  the 
collection  of  the  taxes  it  has 
levied.       By    whom,    when,     and 
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§  2404.     Procedure  to  levy  taxes. 

The  procedure  to  levy,  assess  and  collect  municipal 
taxes  is  largely  a  matter  of  detail,  usually  fixed  with  con- 
siderable exactness  by  statute  or  charter  provision,  and 
concerning  which  but  few  general  rules  can  be  laid  down. 
Eeference  should  be  made  to  general  text  books  on  the 
law  of  Taxation,  since  there  is  very  little  in  regard  to 
the  procedure  that  is  peculiar  to  municipal  taxation. 
Conditions  precedent  to  the  levy  must  first  be  complied 
with,**  which  are  followed  by  the  levy.  Municipal  taxes 
must  be  levied,  i.  e.,  ordered,*^  by  the  municipal  council, 
or  governing  legislative  body,  as  the  municipal  assem- 
bly,®" and  the  power,  like  similar  powers  requiring  the 
exercise  of  judgment  and  discretion,  cannot  be  dele- 
gated.®^ 

The  mode  of  making  the  levy,  where  prescribed  by 
statute  or  charter  provisions,  must  be  at  least  substan- 


through  what  procedure  or  reme- 
dy taxes  shall  be  collected  is  a 
matter  for  legislative  determina- 
tion, subject  to  the  rule  that  the 
procedure  can  not  be  utterly  un- 
reasonable or  arbitrary  or  unequal 
and  unjust  in  its  operation." 

64.  Riverside  County  v.  How- 
eU,  113  111.  256,  and  see  §  2361, 
ante. 

Appropriation  ordinance,  in  Il- 
linois, must  be  first  passed  and 
published.  People  v.  Peoria,  D.  & 
B.  R.  Co.,  116  111.  410,  6  N.  E. 
459. 

65.  Definition  of  levy.  A  levy 
of  a  tax,  in  its  proper  sense,  is 
the  formal  and  official  action  of 
a  legislative  body  invested  with 
the  power  of  taxation,  whereby  it 
determines  and  declares  that  a  tax 
of  a  certain  amount,  shall  be  im- 
posed on  persons  and  property  sub- 
ject thereto.     37  Cyc.  964. 


See   §   2080   ante. 

66.  Johnston  v.  Macon,  62  Ga. 
645;  Baltimore  v.  Gorter,  93  Md. 
1,  48  Atl.  445;  Cape  May  v.  Cape 
May  Transp.  Co.,  64  N.  J.  L.  80, 
44  Atl.  948 ;  People's  Nat.  Bank  v. 
Ennis  (Tex.  Civ.  App.),  50  S.  W. 
632. 

See  also.  Board  of  Education  v. 
Covington,  103  Ky.  634,  45  S.  W. 
1045,  20  Ky.  Law  Rep.  289;  Balti- 
more V.  Ro^bert  Poole  &  Sons  Co., 
97  Md.  67,  54  Atl.  681. 

Proof  of  levy  can  only  be  made 
by  proving  tax  levy  ordinance. 
Earle  v.  Henrietta,, 91  Tex.  301,  43 
S.  W.  15. 

Approval  of  school  levy  by  coun- 
cil held  discretionary.  State  v. 
Addis,  59  Kan.  762,  54  Pac.  1065. 

67.  Bassett  v.  El  Paso  (Tex. 
Civ.  App.),  28  S.  W.  554. 

§  2375  ante. 
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tially  followed. "«  However,  it  is  impossible  to  lay  down 
any  rule  to  determine  whether  a  particular  provision  is 
mandatory  or  merely  directory.^^  Generally,  only  one 
levy  a  year  is  authorized  for  the  same  purpose ;  ">  but 


68.  Illinois.  People  ex  rel.  v.. 
McElroy,  248  111.  574,  94  N.  E.  81; 
South  Park  Com'rs  v.  First  Nat. 
Bank,  177  111.  234,  52  N.  E.  365. 

Kentucky.  Levi  v.  Louisville, 
97  Ky.  394,  30  S.  W.  973,  28  L.  R. 
A.  480. 

New  York.  Trumbull  v.  Palmer, 
87  N.  Y.  S.  614,  42  Misc.  Rep.  628, 
modified  in  93  N.  Y.  S.  349,  104 
App.  Dlv.  51. 

Pennsylvania.  Commonwealth  v. 
Macferron,  152  Pa.  St.  244,  25  Atl. 
556,  19  L.  R.  A.  568,  31  Wkly. 
Notes  Cas.   (Pa.)   320. 

South  Dakota.  Henderson  v. 
Hughes  County,  13  S.  D.  576,  83 
N.  W.  682  (failure  to  pass  appro- 
priation ordinance  not  fatal). 

Texas.  Hernandez  v.  San  An- 
tonio (Tex.  Civ.  App.),  39  S.  W. 
1022  (levy  of  tax  for  fifteen 
months). 

Annual  appropriation  bili — tiie 
metliods  prescribed  by  the  legis- 
lature, must  be  substantially  fol- 
lowed, and  a  failure  to  comply 
with  the  statutory  requirements 
is  not  a  mere  irregularity  but  is  a 
fatal  omission  which  vitiates  the 
taxes;  and  the  statutory  require- 
ment that  the  annual  appropria- 
tion bill  shall  be  passed  within  the 
first  quarter  of  the  fiscal  year,  be- 
ing a  prerequisite  to  the  passage 
of  a  tax  levy  ordinance  required 
under  the  grant  of  power  to  the 
municipality  to  Ipvy  taxes.  Is  man- 
datory, so  that  the  tax  is  invalid 
where  the  appropriation  bill  is  not 


passed  until  after  the  first  quar- 
ter. People  ex  rel.  v.  McElroy, 
248  111.  674,  94  N.  E.  81. 

69.  Provisions  as  to  time  held 
merely  directory.  Baltimore  v. 
Gorter,  93  Md.  1,  48  Atl.  445;  Re 
Texas    Delinquent    ofl    St.    Louis 

.  County,  75  Minn.  456,  78  N.  W. 
115. 

Mandatory  provisions  as  to  time 
for  levy,  see  San  Diego  Board  of 
Education  v.  San  Diego,  128  Cal. 
369,  60  Pac.  976;  Dranga  v.  Rowe, 
127  Cal.  506,  59  Pac.  944;  Williams- 
port  V.  Kent,  14  Ind.  306. 

Directory  provisions  as  to  time 
for  levy,  see  New  Orleans  v.  Me- 
'chanics'  &  Traders'  Bank,  15  La. 
Ann.  107;  Witheril  v.  Mosher,  9 
Hun  (N.  Y.),  412. 

70.  Gay  v.  New  Whatcom,  26 
Wash.  389,  67  Pac.  88. 

Time  for  levy,  see  San  Luis 
Obispo  V.  Pettit,  87  Cal.  499,  25 
Pac.  694;  Boston  &  C.  Smelting  Co. 
V.  Elder,  20  Colo.  App.  96,  77  Pac. 
258;  Wright  v.  People,  87  111.  582; 
Brewer  v.  Bridges,  164  Ind.  358, 
73  N.  E.  811  (before  making  of 
contracts) ;  Kratli  v.  Larrew,  104 
Ind.  363,  3  N.  E.  267;  Peed  v.  Milli- 
kan,  79  Ind.  86;  Bartemeyer  v. 
Rohlfs,  71  la.  582,  32  N.  W.  673; 
Atchison,  T.  &  S.  F.  Ry.  Co.  v. 
Maxwell,  10  Kan.  App.  370,  59  Pac. 
1087;  New  Orleans  v.  Union  Bank, 
15  La.  Ann.  123;  Adams  v.  Green- 
vUle,  77  Miss.  881,  27  So.  990; 
Benoist  v.  St.  Louis,  19  Mo.  179; 
State  V.  Rahwaj,  51  N.  J.  L.  279. 
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where  no  time  is  fixed  for  the  levy  the  ordinance  may 
be  passed  at  any  time  within  the  yearJ^  Generally,  an 
ordinance  is  necessary  to  levy  taxes/*  and  the  ordi- 
nance mnst  be   passed  the  same   as  other  ordinances,'^^ 


17   Atl.    122;    Engstad   v.   DIunle, 
8  N.  D.  1,  76  N.  W.  292;  Cruger  v.  "^ 
Ginnuth,  3  Willson,  Civ.  Cas.  Ct. 
App.   (Tex.),  §  24. 

71.  San  Luis  Obispo  v.  Pettit, 
87  Cal.  499,  25  Pac.  694;  Harper  v. 
Elberton  Town  Com'rs,  23  Ga. 
566;  Williamsport  t.  Kent,  14  Ind. 
306. 

72.  People's  Nat.  Bank  v.  Ennis 
(Tex.  Civ.  App.),  50  S.  W.  632. 

But  see  People  v.  Lee,  112  111. 
113,  1  N.  E.  471. 

See  §§  633  to  636  ante,  vol.  2. 

Necessity  for  ordinance  to 
change  ordinance.  "Where  an 
ordinance  is  necessary  to  confer 
authority  *  •  *  to  impose  a 
certain  tax,  either  general  or  spe- 
cial, such  an  ordinance  can  only 
bo  changed,  amended  or  repealed 
by  the  adoption  of  another  ordi- 
nance, which  must  be  done  with 
the  same  legal  formalities  as  were 
required  to  adopt  the  one  sought 
to  be  amended  or  repealed."  Wil- 
liams V.  Summit  County  (Utah, 
1912),  123  Pac.  938.  But  see  John- 
ston V.  Huntington  (W.  Va.  1912), 
76  S.  B.  142,  where  charter  au- 
thorized commissioners  by  "ordi- 
nance" to  levy  an  additional  tax 
and  it  was  held  that  a  mere  order 
or  resolution  modifying  a  prior 
ordinance  was  effective. 

Ordinance  can  only  be  amended 
or  repealed  by  ordinance,  §§  821, 
839  ante,  vol.  2. 

Statute  as  standing  levy,  see 
Dftvis  V.  Brace,  82  111.  642;  Smith 


V.  Louisville  (Ky.),  14  S.  W.  349. 

Date  of  levy  as  date  of  original 
ordinance.  Nalle  v.  Austin,  41 
Tex.  Civ.  App.  423,  93  S.  W.  141. 

73.  Springfield  v.  People's  De- 
posit Bank,  111  Ky.  105,  63  S.  W. 
271,  23  Ky.  L.  Rep  519  (meeting 
held  at  regular  place) ;  Pontiac  v. 
Axford,  49  Mich.  69,  12  N.  W.  914. 

Quorem  must  be  present.  Som- 
erset V.  Somerset  Banking  Co., 
109  Ky.  549,  60  S.  W.  5,  22  Ky. 
Law  Rep.  1129. 

Special  meeting,  notice  of. 
Auditor  General  v.  Sparrow,  116 
Mich.  574,  74  N.  W.  881. 

Publication  of  ordinance  neces- 
sary. Dumesnil  v.  Louisville,  2 
Ky.  Law  Rep.  429.  See  also.  Peo- 
ple V.  Florville,  207  111.  79,  69  N. 
E.  623.  Contra,  Mix  v.  People,  106 
111.  425;  Southern  Warehouse  & 
Transfer  Co.  v.  Mechanics'  Trust 
Co.,  21  Ky.  L.  Rep.  1734,  56  S. 
W.  162;  Johnson  v.  Finley,  54  Neb. 
733,  74  N.  W.  1080. 

Notice  to  taxpayers  unneces- 
sary. Merchants  of  Memphis  v. 
Memphis,  9  Baxt.   (68  Tenn.)   76. 

Rules  not  so  strict  In  regard  to 
tax  levy  ordinances.  "We  hold, 
therefore,  with  respect  to  an  ordi- 
nance like  the  one  in  question — 
the  laying  of  an  annual  tax  levy — 
which  is  not  of  the  same  perma- 
nent character  as  ordinances  of  a 
more  general  governmental  char- 
acter, and  which  a  municipal  coun- 
cil may  enact,  formal  requirements 
in  their  enactment  should  be  con- 
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except    as    otherwise    provided,''*    and    must    contain 
all  that  is  required  by  the  statute  or  charter,''^  which 


strued  as  directory,  and  substan- 
tial compliance  therewith  plainly 
manifesting  the  intent  thereof, 
answers  all  reasonable  require- 
ments of  the  statute."  Johnston 
V.  Huntington  (W.  Va.  1912.),  76 
S  B.  142. 

Although  the  general  rule  is  that 
a  prior  ordinance  cannot  be 
amended  by  mere  motion,  but  only 
by  ordinance,  yet  departure  from 
the  form  prescribed  for  corporate 
action,  as  in  the  passage  of  an 
ordinance  or  order  laying  an  an- 
nual tax  levy,  will  not  affect  the 
validity  of  such  action  unless  the 
charter  or  governing  law  makes 
such  formality  vital,  as  by  declar- 
ing the  action  or  ordinance  void 
unless  the  form  prescribed  be  fol- 
lowed. Without  this  the  require- 
ment should  be  treated  as  direc- 
tory. Point  1  of  official  syllabi  of 
Johnston  v.  Huntington  (W.  Va. 
1912),  76  S.  E.  142. 

74.  Danville  v.  Shelton,  76  Va. 
325. 

75.  California.  Hellman  v.  Los 
Angeles,  147  Cal.  653,  82  Pac.  313. 

Illinois.  Cincinnati,  I.  &  W;  Ry. 
Co.  V.  People,  213  111.  197,  72  N.  E. 
774;  Cincinnati,  I.  &  W.  Ry.  Co.  v. 
People,  207  111.  566,  69  N.  E.  938; 
Spring  Valley  Coal  Co.  v.  People, 
157  111.  543,  41  N.  B.  874. 

EentucTiy.  Woolley  v.  Louisvile, 
114  Ky.  556,  71  S.  W.  893,  24  Ky. 
L.  Rep.  1357. 

Maryland.  Baltimore  v.  Gorter, 
93  Md.  1,  48  Atl.  445. 

South  Dakota.  Henderson  v. 
Hughes  County,  13  S.  D,  576,  83 
N.  W.  682. 

statement  of  sum  to  be  raised- 


Boyce  v.  Peterson,  84- Mich.  490, 
47  N.  W.  1095;  Re  Cloquet  Lumber 
Co.,  61  Minn.  233,  63  N.  W.  628. 

Statement  of  purposes  for  which 
tax  levied.  Otis  v.  People,  196  111. 
542,  63  N.  E.  1053;  Chicago  &  B.  I. 
R.  Co.  V.  People,  218  111.  463  75  N. 
B.  1021;  Clayton  v.  Chicago,  44 
111.  280;  Somerset  v.  Somerset 
Banking  Co.,  109  Ky.  549,  60  S 
W.  5. 

Designation  of  property.  Cov 
ington  Gaslight  Co.  v.  Covington, 
84  Ky.  94,  8  Ky.  Law  Rep.  442. 

Mistake  in  statements  in  ordi 
nances  held  cured  by  general  stat 
ute.  People  v.  Chicago,  B.  &  Q.  R, 
Co.,  189  111.  397,  59  N.  E.  946. 

Invalidity  In  part,  effect  of 
Joseph  V.  Milledgeville,  97  Ga.  513, 
25  S.  E.  323. 

In  Illinois,  tax  levy  ordinance 
must  specify  in  detail  the  purposes 
for  which  the  appropriations  are 
made  and  the  sum  appropriated 
for  each  purpose.  People  ex  rel. 
V.  Fenton  &  T.  R.  Co.,  252  111.  372, 
96  N.  B.  864,  holding  large  items 
for  "general  fund,"  or  "consoli- 
dated," not  a  compliance  with  the 
statute. 

In  Illinois,  it  is  now  held,  con- 
trary to  earlier  cases,  that  under 
the  designation  "contingent  ex- 
penses," or  other  similar  designa- 
tion, a  small  sum  may  be  provided 
by  a  tax  levy  with  which  items  of 
expense  may  be  paid  which  will 
necessarily  arise  during  the  year 
and  which  cannot  appropriately 
be  classified  under  any  of  the 
specific  purposes  for  which  other 
taxes  are  levied  (People  v.  Cairo. 
V.  S)  C.  R.  Co.,  237  111.  312,  86  N. 
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usually  includes  the  purpose  of  the  tax,  the  rate  or 
amount,  and  the  property  subject  in  general.  Sometipies 
the  approval  of  the  mayor  is  necessary,''*  but  often  he 
has  no  veto  power  over  tax  ordinances.'^''  In  some  juris- 
dictions, the  tax  levy  ordinance,  or  a  certified  copy  there- 
of, must  be  filed  with  the  county  clerk  or  some  other 
officer.''® 


E.  721);  but  where  the.  amount 
levied  for  contingent  expenses  was 
about  one-eighth  of  tlfe  total  taxes 
levied  for  the  year,  it  was  held 
to  be  excessive.  People  ex  rel.  v. 
Chicago,  B.  &  Q.  R.  Co.,  253  111. 
100,  97  N.  E.  245.  "To  permit  a 
taxing  body  to  levy  one-eighth  pr 
one-ninth  of  the  entire  tax  levied 
in  the  municipality  for  one  year 
for  the  purpose  of  paying  the  'con- 
tingent and  general  expenses'  of 
the  municipality  would  be,  as  was 
said  in  the  last  case,  to  permit  a 
taxing  body  to  include  matters  in 
the  levy  which  they  were  not  au- 
thorized to  include,  and  the  tax- 
payer would  be  placed  in  a  posi- 
tion where  he  would  be  unable  to 
determine  for  what  he  was  being 
taxed.  WhUe  In  the  later  decisions 
of  this  court  a  small  amount  may 
be  levied  for  contingent  and  gen- 
eral expenses,  such  levy  must  be 
for  an  inconsiderable  amount,  and 
not  for  a  considerable  portion  of 
the  total  tax  levy."  People  ex  rel. 
V.  Chicago,  B.  &  Q.  R.  Co.,  253  111. 
100,  97  N.  E.  245. 

County  taxes,  statute  requires 
purposes  of  to  be  separately  stated. 
People  ex  rel.  v.  Cairo,  V.  &  C.  R. 
Co.,  237  111.  312,  86  N.  E.  721. 

76.  O'Nell  V.  Tyler,  3  N.  D.  47, 
53  N.  W.  434;  Walker  v.  Burling- 
ton, 56  Vt.  131, 


77.  Truman  v.  San  Francisco, 
110  Cal.  128,  42  Pac.  421. 

78.  People  v.  Kankakee  &  S. 
W.  Ry.  Co.,  218  111.  588,-75  N.  E. 
1063  (filing  original  ordinance  is 
insufficient);  Cincinnati,  I.  &  W. 
Ry.  Co.  V.  People,  213  111.  558,  73 
N.  E.  310;  Russell ville  v.  Purdy, 
206  111.  142,  68  N.  E.  1085. 

Filing  ordinance.  "The  ground 
of  objection  urged  In  the  court 
below  and  in  this  court  against 
said  tax  Is  that  no  certified  copy 
of  the  ordinance  by  virtue  of 
which  the  said  tax  was  levied  was 
filed  in  the  office  of  the  county 
clerk  of  Edgar  county.  The  record 
shows  that  the  village  clerk  of  the 
village  of  Metcalf  filed  In  the 
county  cle|rk's  office  wh^t  pur- 
ported upon  its  face  to  be  the 
original  (and  not  a  certified  copy) 
tax  levy  ordinance.  Section  1  of 
article  8  of  the  city  and  village  act 
(Kurd's  Rev.  St.  1909,  c.  24,  § 
111)  provides  for  the  filin?  of  a 
certified  copy,  and  not  the  original 
tax  levy  ordinance,  and  it  has  been 
held  by  this  court  that  the  filing 
of  the  original  tax  levy  ordinance 
In  the  office  of  the  county  clerk 
does  not  authorize  that  officer  to 
extend  a  valid  tax."  People  ex  rel. 
V.  Cincinnati,  I.  &  W.  R.  Co.,  253 
m.  420,  97  N.  E.  692. 

A  tax  levy  ordinance  as  filed 
cannot  be  amended  so  as  to  ^bo^ 
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Such  ordinances  are  to  be  construed  ''*  most  strongly 
against  the  municipality  and  in  favor  of  taxpayers  and 
their  provisions  are  not  to  be  extended  by  implication 
beyond  the  clear  import  of  the  language  used.*" 

Generally  the  levy,  in  so  far  as  discretionary,  is  not 
reviewable  by  the  courts  as  to  the  propriety  of  levying 
the  particular  taxes.*^  And  a  tax  levy  is  not  void  be- 
cause the  intention  is  to  pay  it  on  account  of  a  void  con- 
tract.** 

§  2405.     Same — assessment. 

When  taxes  for  any  particular  district  have  been  law- 
fully voted,  it  next  becomes  necessary,  before  a  tax  can 
become  a  charge  upon  either  person  or  property,  that  a 
list  of  taxables  should  be  made  by  the  officer  to  whom 
by  law  that  duty  is  intrusted.  This  estimate  is  commonly 
called  an  assessment,  and  the  completed  document  is 
given  the  name  tax  list  or  assessment  roll,  or  something 
equally  significant  and  indicative  of  its  nature.**  The 
same  rules  governing  the  assessment  of  property  for 

that  It. was  a  certified  copy,  In  the  Certiorari  lies,  however,  to  re- 
absence    of    anything    appearing  view  power  to  levy.    State  v.  Bell, 
upon    the    face    of   the   ordinance  91  Wis.  271,  64  N.  W.  845. 
filed  with  the  clerk,  or  in  the  eer-  82.     Mayfleld   Woolen   Mills  v. 
tlflcate  attached  thereto,  showing  Mayfield,  111  Ky.  172,  61  S.  W.  43, 
that  it  was   a  copy  and   not  the  22  Ky.  L.  Rep.  1676. 
original  ordinance.    People  ex  rel.  83.    Cooley,  Taxation  (3d  Ed,), 
V.  Wabash  R.  Co.   (111.  1912).  100  p.  595. 
N.  E.  261.  Definition    of    assessment.     An 

79.  Construction  of  ordinances,  assessment  of  a  tax  is  a  final  list- 
Wynne  V.  Eastman,  105  Ga.  614,  ing  of  persons  and  property  sub- 
31  S.  E.  737;  Middlesboro  v.  Coal  ject  to  the  tax,  with  an  official 
&  Iron  Bank,  108  Ky.  680,  57  S.  W.  estimate  of  the  value  of  the  prop- 
497,  22  Ky.  Law  Rep.  380;  Adams  erty  of  each  for  the  purpose  of  the 
V.  Capital  State  Bank,  74  Miss.  307,  tax.  It  is  the  final  step  in  the 
20  So.  881.  process  of  "taxation"  and  the  one 

80.  Metropolitan  Life  Ins.  Co.  which  fixes  a  definite  and  enforce- 
V.  Darenkamp,  23  Ky.  L.  Rep.  2249,  able  liability  upon  persons  and 
66  S.  W.  1125.  property   for  the   amount  of  the 

81.  Hyde  Park  v.  Ingalls,  87  111.  tax.    37  Cyc.  987. 
11;    People  v.  East   Saginaw,   33 

Mich.  164. 

5  McQ.  45 
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state  taxes  apply,  in  nearly  every  instance,  to  assess- 
ments of  property  for  municipal  taxes,  and  hence  this 
subject  will  be  very  briefly  noticed.®*  In  making  the  as- 
sessment, the  statutes  and  charter  provisions  must  be  at 
least  substantially  followed,*^  both  as  the  time  of  assess- 
ment,*® the  use  of  the  state  assessment  roll,*''  the  officer 


84.  Boroughs  in  New  Jersey, 
provlalons  of  general  tax  law  as  to 
assessment  are  applicable.  Ridge- 
fleld  V.  Goodday,  65  N.  J.  L.  153, 
46  Ml.  590. 

Assessment  of  omitted  prop- 
erty. 

Indiana.  Delphi  v.  Bowen,  138 
Ind.  235,  36  N.  E.  761;  "Wise  v. 
Elastham,  30  Ind.  133;  Fitch  v. 
Madison,  24  Ind.  425. 

Kentucky.  Asher  v.  Pineville, 
140  Ky.  670,  131  S.  W.  512;  Muir's 
•Adm'rs  v.  Bardstown,  120  Ky.  739, 
87  S.  W.  1096,  27  Ky.  L.  Rep.  1150; 
Botto's  Ex'rs  v.  Louisville,  117 
Ky.  798,  79  S.  W.  241,  25  Ky.  L. 
Rep.  i918;  Owensboro  v.  Calla- 
ghan,  13  Ky.  L,.  Rep.  418,  17  S.  W. 
278;  Holtman  v.  CoVlngton,  11  Ky. 
L.  Rep.  258;  Louisville  v.  Robin- 
son &  Co.,  9  Ky.  L.  Rep.  576. 

Mississippi.  Morris  Ice  Co.  v. 
Adams,  75  Miss.  410,  22  So.  944. 

Missouri.  Cape  Girardeau  v. 
Buehrmann,  148  Mo.  W8,  49  S.  W. 
985. 

New  York.  People  v.  Schoon- 
over,  166  N.  Y.  629.  60  N.  E.  1118, 
aff'g  62  N.  Y.  S.  180,  47  App.  Div. 
278;  Trumbull  v.  Palmer,  87  N.  Y. 
S.  614,  42  Misc.  Rep.  628,  modified 
In  93  N.  Y.  S.  349,  104  App.  Div. 
51. 

Oregon.  Oregon  Steam  NaT.  Co. 
V.  Portland,  2  Ore.  81. 

Bouth  Carolina.  Milster  v.  Spar- 
tanburg, 68  S.  C.  26,  46  S.  E.  539; 


Garrison  v.  Laurens,  55  S.  C.  651, 
33  S.  E.  577. 

Texas.  San  Antonio  St.  Ry.  Co. 
V.  San  Antonio,  22  Tex.  Civ.  App. 
341.  54  S.  W.  907;  Hoefling  v.  San 
Antonio.  15  Tex.  Civ.  App.  257.  38 
S.  W.  1127. 

West  Virginia.  Wheeling  V. 
Havrley.  18  W.  Va.  472. 

85.  Escondido  v.  Escondido 
Lumber.  H.  &  G.  Co.,  8  Cal.  App. 
435,  97  Pac.  197;,  Powell  v.  Madi- 
son. 21  Ind.  335;  Crawford  v. 
Koch.  169  Mich.  372,  135  N.  W. 
339;  Buffalo  Loan,  T.  £  S.  D.  Co. 
V.  Depe^  Mfg.  Co.,  121  N.  Y.  S. 
900,  66  Misc.  Rep.  630. 

Charter  conflicting  with  gen- 
era i  iaw.  A  subsequent  statute 
conflicting  with  a  charter  pro- 
vision as  to  the  assessment  of 
property  for  taxation  controls,  in 
sc  far  as  in  conflict.  Central 
Trust  Co.  V.  Wabash  R.  Co.,  27 
Fed.  14.  Contra,  People  ex  rel.  v. 
Woodbury.  117  N.  Y.  S.  676.  133 
App.  Div.  503. 

86.  See  State  (Eatontowji)  v. 
Metzgar,  43  N.  J.  L.  170;  Cohoea 
V.  Cohoes  Co.,  4  How.  Pr.  (N.  Y.) 
343;  Cooley,  Taxation  (3d  Ed.),  p. 
604. 

87.  Valuation,  under  some  stat- 
utes, must  be  same  as  state  assess- 
ment. South  Covington  &  C.  St. 
Ry.  Co.  V.  Bellevue,  105  Ky.  283, 
49  S.  W.  23,  20  Ky.  Law  Rep. 
1184.  57  L.  R,  A.  50;  West  v.  New- 
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to    make    the    assessment,**    the    listing    of    property 
by  the   taxpayers,**   the   valuation   of   the   property,"" 


port  News,  104  Va.  21,  51  S.  B. 
206;  Crim  v.  Phillippl,  38  W.  Va. 
122,  18  S.  B.  466.  See  also,  Besse- 
mer V.  Tennessee  Coal,  Iron  &  R. 
Co.,  131  Ala.  138,  31  So.  492. 

Railroad  property,  valuation, 
under  statute,  must  be  same  as 
valuation  by  state.  Atlanta  v. 
Wright,  119  Ga.  207,  45  S.  B.  994; 
State  V.  Back,  72  Neb.  402,  100  N. 
"W.  952,  69  L.  R.  A.  447.  But  see 
State  V.  Talley,  50  S.  C.  374,  27 
S.  B.  803. 

88.  Murphy  v.  Louisville,  114 
Ky.  762,  71  S.  W.  934,  24  Ky.  L. 
Rep.  1574;  Springfield  v.  People's 
Deposit  Bank,  111  Ky.  105,  63  S. 
W.  271,  23  Ky.  L.  Rep.  519;  West 
V.  Newport  News,  104  Va.  21,  51 
S.  B.  206. 

Assessor  appointed  being  one  of 
common  council,  which  appointed 
him,  appointment  is  void.  May- 
field  V.  Anderson,  15  Ky.  L.  Rep. 
63. 

Election  of  assessor^.  Dawson 
Compress  &  Storage  Co.  v.  Dawson, 
107  Ga.  358,  33  S.  E.  419. 

De  facto  assessor.  South  Omaha 
V.  O'Rourke,  70  Neb.  479,  97  N.  W. 
608;  Tampa  v.  Kaunitz,  39  Pla. 
683,  23  So.  416,  63  Am.  St.  Rep. 
202. 

Oath  of  office  in  New  York  City. 
People  V.  Feitner,  72  N.  Y.  S.  1124, 
63  App.  Div.  615,  affi'd  in  168  N.  Y. 
674,  61  N.  E.  1133,  and  afl'g  69  N. 
Y.  S.  793,  34  Misc.  Rep.  299. 

Distilled  spirits  in  bonded  ware- 
houses, city  ofacers  cannot  assess. 
Louisville  v.  Louisville  Public 
Warehouse  Co.,  107  Ky.  184,  53  S. 
W.  291,  21  Ky.  Law  Rep.  867. 


Deputies,  appointment  of.  State 
V.  Aitkin,  62  Neb.  428,  87  N.  W. 
153. 

89.  Georgia.  Dobbins  v.  Car- 
tersville,  73  Ga.  137. 

Imliana.  Powell  v.  Madison,  21 
Ind.  335. 

Kansas.  Topeka  v.  Boutwell,  53 
Kan.  20,  35  Pac.  819,  27  L.  R.  A. 
593. 

Maine.  Boothbay  v.  Race,  68  Me. 
351. 

Hew  Hampshire.  Gordon  v. 
Norris,  29  N.  H.  198. 

New.  York.  People  v.  Feitner,  60 
N.  Y.  S.  687,  44  App.  Div.  278. 

Pennsylvania.  Philadelphia  v. 
Unknown  Owner,  20  Pa.  Super.  Ct. 
203. 

Rhode  Island.  Wood  v.  Quimby, 
20  R.  I.  482,  40  Atl.  161. 

Cooley,  Taxation  (3d  Ed.),  p. 
611. 

90.  Indiana.  Worley  v.  Harris, 
82  Ind.  493. 

Iowa.  Chicago  &  N.  W.  Ry.  Co. 
V.  Cedar  Rapids,  127  la.  678,  103 
N.  W.  997  (railroad  property,  city 
assessor  must  exercise  independ- 
ent judgment  in  assessing  it). 

Kentucky.  Turner  v.  Pewee 
Valley,  100  Ky.  288,  38  S.  W.  143, 
688,  18  Ky.  L.  Rep.  755. 

Louisiana.  City-Item  Co-opera- 
tive Printing  Co.  v.  New  Orleans, 
51  La.  Ann.  713,  25  So.  313. 

New  York.  People  v.  Adams,  125 
N.  Y.  471,  26  N.  E.  746. 

Ohio.  State  v.  Craig,  21  Ohio 
Cir.  Ct.  Rep.  13,  11  0.  C.  D.  348. 

Pennsylvania,  Harding  v.  Repp, 
19  Pa.  Super.  Ct.  439. 

New    valuation      every      year, 
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etc.®*    So  an  accurate  description  of  the  land  assessed  is 
necessary.*^ 

However,  the  legislature  may  authorize  the  assessment 
of  taxes  within  a  city  in  a  different  mode  than  that  pre- 


necessary.  Nason  v.  "Whitney,  1 
Pick.  (18  Mass.)  140. 

Increase  of  assessment  over 
previous  year,  necessity  for  notice 
to  taxpayer.  Veith  v.  Newport, 
143  Ky.  294,  136  S.  W.  645. 

91.  Verification  of  assessment 
roll.  Orlando  v.  Equitable  Build- 
ing &  Loan  Ass'n,  45  Fla.  50V,  33 
So.  986;  Ward  v.  Brooklyn,  164  N. 
Y.  591,  58  N.  E.  1093,  aff'g  53  N.  Y. 
S.  41,  32  App.  DiT.  430;  Re  L. 
Adler  Bros.  &  Co.,  78  N.  Y.  S.  690, 

76  App.  Div.  571,  afl'd  in  174  N.  Y. 
287,  66  N.  E.  929;  Lord  t.  Cooper, 
46  N.  Y.  S.  519,  19  App.  Div.  535. 

Seal,  necessity  for  on  warrant 
annexed  to  assessment  roll. 
Rochester  v.  Bloss,  173  N.  Y.  646, 
66  N.  E.  1105,  aff'g  79  N.  Y.  S.  236, 

77  App.  Div.  28. 

Signature  of  tax  poll.  Lowe  v. 
Detroit,  138  Mich.  541,  101  N.  W. 
810. 

Signature  by  majority  of  board 
of  assessors  is  sufficient.  Drew  v. 
MorrlU,  62  N.  H.  23. 

Notice  of  completion  of  tax 
rolls,  necessity  for  giving.  Sher- 
man V.  Fisher,  138  Mich.  391,  101 
N.  W.  572;  New  York  City  v.  Van- 
derveer,  86  N.  Y.  S.  659,  91  App. 
Div.  303;  People  v.  New  Rochelle, 
45  N.  Y.  S.  836,  17  App.  Div.  603. 

Conclusiveness  of  assessment. 
New  York  City  v.  Vanderveer,  86 
N.  Y.  S.  659,  91  App:  Div.  303; 
Augusta  V.  Pearce,  79  Ga.  98,  4 
S.  E.  104;  Philadelphia  v.  Pennsyl- 
vania Institution  for  Instruction 
of  the  Blind,  28  Pa.  Super.  Ct.  421, 
aff'd  in  214  Pa.  St.  138,  63  AU.  420; 


Homes  v.  Henrietta  (Tex.  Civ. 
App.),  41  S.  W.  728. 

Presumptions  in  favor  of  assess- 
ment. Wohlford  V.  Escondido,  2 
Cal.  App.  429,  84  Pac.  56;  Reed  v. 
Louisville,  22  Ky.  Law  Rep.  1636, 
61  S.  W.  11;  Fonda  v.  Louisville, 
20  Ky.  Law  Rep.  1652,  49  S.  W. 
785;  State  ex  rel.  v.  Williams,  99 
Mo.  291,  12  S.  W.  905;  People  v. 
O'Donnell,  94  N.  Y.  S.  884,  106 
■App/  Div.  £26,  47  Misc.  Rep.  267, 
rev'd  on  other  grounds  in  People 
V.  O'Donnell,  183  N.  Y.  9,  75  N. 
E.  540;  Eureka  Hill  Min.  Co.  v. 
Eureka,  22  Utah,  447,  63  Pac.  654. 

92.  Woolley  v.  Louisville,  114 
Ky.  556,  71  S.  W.  893,  24  Ky.  L. 
Rep.  1357;  Rochester  v.  Farrar, 
89  N.  Y.  S.  1035,  44  Misc.  Rep.  394; 
Re  Wood,  54  N.  Y.  S.  30,  24  Misc. 
Rep.  561,  rev'd  in  54  N.  Y.  S.  978, 
35  App.  Div.  363,  which  is  aff'd  in 
163  N.  Y.  605,  57  N.  E.  1128;  Phila- 
delphia V.  Unknown  Owner,  20  Pa. 
Super.  Ct.  203;  Bustis  v.  Henri- 
etta, 90  Tex.  468,.  39  S.  W.  567; 
Southwestern  Tel.  &  Tel.  Co.  v. 
San  Antonio,  32  Tex.  Civ.  App.  101, 
73  S.  W.  859;  Cooper  Grocery  Co. 
V.  Waco,  30  Tex.  Civ.  App.  623, 
71  S.  W.  619;  Guerguin  v.  San 
Antonio,  19  Tex.  Civ.  App.  98,  50 
S.  W.  140;  Dallas  Title  &  Trust 
Co.  V.  Oak  Cliff,  8  Tex.  Civ.  App. 
217,  27  S.  W.  1036;  Hernandez  v. 
San  Antonio  (Tex.  Civ.  App.),  39 
S.  W.  1022. 

Need  not  visit  property,  in  all 
cases.  Ormsby  v.  Loulsvillei,  79 
Ky.  197,  2  Ky.  L.  Rep.  297. 
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scribed  by  the  general  laws  of  tbe  state.®'  So,  in  valuing 
property,  a  municipality,  unless  prohibited  by  statute  or 
otherwise,  may  place  a  higher  valuation  upon  property 
than  is  placed  on  it  by  the  state  and  county.** 

The  assessment  is  subject  to  review^  under  the  stat- 
utes and  practice  prevailing  in  most  jurisdictions,®''  but 


'  93.    state  v.  Blundell,  24  N.  J. 

L.  402. 

94.  Fulgum  V.  Nashville,  8  Lea 
(Tenn.)   635. 

95.  Review,  correction  and 
equalization    of   municipal   taxes. 

California.  Oaklfind  v.  Southern 
Pac.  Co.,  131  Cal.  226,  63  Pac.  371; 
Los  Angeles  v.  Los  Angeles  City 
Waterworks  Co.,  49  Cal.  638. 

Connecticut.  Randall  v.  Bridge- 
port, 62  Conn.  440,  26  Atl.  578. 

Florida.  Tampa  v.  Mugge,  40 
Fla.  326,  24  So.  489. 

Georgia.  Bower  v.  Bainbridge, 
116  Ga.  794,  43  S.  E.  67. 

Illinois.  People  v.  Upham,  221 
111.  555,  77  N.  B.  931;  Indiana,  D. 
&  W.  Ry.  Co.  V.  People,  201  111. 
351,  66  N.  B.  293;  Sherlock  v.  Win- 
netka,  68  111.  530;  Scammon  v. 
Chicago,  44  111.  269. 

Indiana.  Jones  v.  Columbus,  62 
Ind.  421;  Indianapolis  v.  Sturde- 
yant,  24  Ind., 391. 

Iowa.  Marlon  v.  National  Loan 
^  &  Investment  Co.,  122  la.  629,  98 
N.  W.  488;  Cedar  Rapids  &  M.  C. 
Ry.  Co.  V.  Redmond,  120  la.  601, 
94  N.  W.  1096;  Collins  v.  Keokuk, 
118  la.  30,  91  N.  W.  791;  Polk 
County  V.  Des  Moines,  70  la.  351, 
30  N.  W.  614;  Kins§y  v.  Sweeney, 
63  la.  254,  18  N.  W.  896;  Collins 
V.  Davis,  57  la.  256,  10  N.  W.  643. 

Kentucky.  Woolley  v.  Louis- 
ville, 114  Ky.  556,  71  S.  W.  893, 
24  Ky.  L.  Rep.  1357;  Anderson  v. 


Mayfield,  93  Ky.  230,  19  S.  W.  598; 
14  Ky.  L.  Rep.  370;  United  States 
Fidelity  &  Guaranty  Co.  v.  Som- 
erset, 27  Ky.  L.  Rep.  863,  86  S.  W. 
1120;  Fonda  v.  Louisville,  20  Ky. 
L.  Rep.  1652,  49  S.  W.  785;  Mo- 
CuUom  V.  Louisville,  7  Ky.  L.  Rep. 
685. 

Louisiana.  Board  of  Liquidation 
of  City  Debt  v.  Thoman,  42  La. 
Ann.  605,  8  So,  482;  New  Orleans 
V.  Jefferson  Gaslight  Co.,  35  La. 
Ann.  627. 

Maryland.  Joesting  v.  Balti- 
more, 97  Md.  589,  55  Atl.  456; 
Baltimore  v.  Robert  Poole  &  Sons 
Co.,  97  Md;  67,  54  Atl.  681;  Gitt- 
ings  V.  Baltimore,  95  Md.  419,  52 
Atl.  937;  James  Clark  Distilling 
Co.  V.  Cumberland,  95  Md.  468, 
52  Atl.  661. 

Michigan.  Detroit  Citizens'  St. 
Ry.  Co.  V.  Detroit,  125  Mich.  673, 
85  N.  W.  96,  84  Am.  St.  Rep.  589; 
Campbell  v.  Cady,  124  Mich.  683, 

83  N.  W.  783;  Boyce  v.  Peterson, 

84  Mich.  490,  47  N.  W.  1095;  Cum- 
ing  V.  Grand  Rapids,  46  Mich.  150, 
9  N.  W.  141;  Griswold  v.  Union 
School  Dist.,  24  Mich.  262. 

Minnesota.  St.  Louis  County 
Com'rs  V.  Nettleton,  22  Minn.  356. 

Mississippi.  Nixon  v.  Blloxl,  76 
Miss.  810,  25  So.  664. 

Missouri.  City  of  Kansas  v. 
Hannibal  &  St.  J.  R.  Co.,  81  Mo. 
285;  Lee  v.  Thomas,  49  Mo.  112. 

Nebraska.    Wead  v.  Omaha,  73 
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the  assessment  can  be  reviewed,  in  the  absence  of  fraud 
or  imposition,  only  in  the  methods  provided  by  statute.®^ 


Neb.  321,  102  N.  W.  675;  State  r. 
Back,  72  Neb.  402,  100  N.  W.  952, 
69  L.  R.  A.  447;  Curtis  v.  South 
Omaha,  67  Neb.  539,  93  N.  W.  743; 
State  V.  Karr,  64  Neb.  514,  90  N. 
W.  298. 

New  Hampshire.  Re  Brlggs,  29 
N.  H.  547. 

New  Jersey.  Flaherty  v.  Atlan- 
tic City,  73  N.  J.  L.  458,  63  Atl. 
992;  Rutherford  T.  MaGinnis,  72 
N.  J.  L.  444,  60  Atl.  1125;  Cooper 
V.  Cape  May  Point,  72  N.  J.  L.  164, 
60  Atl.  516;  Blume  v.  Bowes,  65 
N.  J.  L.  470,  47  Atl.  487;  Rellstab 
V.  Belmar,  58  N.  J.  L.  489,  34  AO. 
885;  Saunders  v.  Morris,  48  N.  J. 
L.  99,  22  Atl.  666. 

New  York.  People  v.  McCue,  173 
N.  Y.  347,  66  N.  e!  15,  rev'g  77  N. 
Y.  S.  303,  74  App.  Div.  40;  People 
V.  Neff,  156  N.  Y.  701,  51  N.  E. 
1093,  afE'g  44  N.  Y.  S.  46,  15  App. 
Div.  8;  People  v.  Adams,  125  N. 
Y.  471,  26  N.  E.  746;  Apgar  t. 
Hayward,  110  N.  Y.  225,  18  N.  B. 
85,  rev'g  53  N.  Y.  Super.  Ct.  357; 
People  V.  Feitner,  72  N.  Y.  S.  641, 
65  App.  Div.  224;  People  v. 
Schoonover,  62  N.  Y.  S.  180,  47 
App.  Div.  278,  aff'd  In  166  N.  Y. 
629,  60  N.  E.  1118. 

Ohio.  State  v.  Holmes,  20  Ohio 
St.  474;  State  v.  Godfrey,  25  Ohio 
Cir.  Ct.  Rep.  62;  Sherard  v.  Lind- 
say, 13  Ohio  Cir.  Ct.  Rep.  315,  7 
Ohio  Dec.  245 ;  Ampt  v.  Cincinnati, 
10  Ohio  Dec.  824,  21  Wkly.  Law 
Bui.  216;  Gazlay  v.  Humphreys,  7 
Ohio  Dec.  102,  1  "Wkly.  Law  Bui. 
114. 

Oklahoma.  Streight  v.  Durham, 
10  Okla.  361,  61  Pac.  109j6;  Rose  v. 


Durham,    10    Okla.    373,    61    Pac. 
IIOO. 

Oregon.  Dalton  v.  East  Port- 
land, 11  Ore.  426,  5  Pac.  193. 

Pennsylvania.  Castor  v.  Phila- 
delphia, 26  Leg.  Int.  (Pa.)  189; 
Stevens  v.  Scranton,  3  Lane.  Law 
Rev.  (Pa.)  393. 

Tennessee.  East  Tennessee,  V. 
&  G.  Ry.  Co.  y.  Morristown 
(Tenn.),  35  S.  W.  771. 

Texas.  San  Antonio  v.  Hoefling, 
90  Tex.  511,  39  S.  W.  918;  Nalle  v. 
Austin,  23  Tex.  Civ.  App.  595,  56 
S.  W.  954;  ScoUard  v.  Dallas,  16 
Tex.  Civ.  App.  620,  42  S.  W.  640; 
Hoefling  V.  San  Antonio,  15  Tex. 
Civ.  App.  257,  38  S.  W.  1127. 

Virginia.  Heth  v.  Radford,  96 
Va.  272,  31  S.  E.  8. 

Washington.  Pierce  County  v. 
Spike,  19  Wash.  652,  54  Pac.  41. 

"Wisconsin.  Cramer  v.  Stone,  38 
Wfe.  259. 

96.  Review  of  assessment. 
"The  defendant  is  not  In  a  posi- 
tion to  urge  that  the  assessment 
was  erroneous.  The  jurisdiction 
of  the  tax  commissioners  was  com- 
plete, and  the  assessment  made  by 
them  in  the  exercise  of  their  ju- 
dicial functions  can  be  reviewed,  m 
in  the  absence  of  fraud  or  imposi- 
tion, only  in  the  methods  provided 
by  statute.  Those  methods  were  . 
the  application  by  the  defendant 
to  the  tax  commissioners  during 
the  grievance  days  from  the  second 
Monday  in  January  to  the  1st  day 
of  April  for  the  correction  of  the 
erroneous  assessment,  and,  falling 
in  that,  to  review  their  action  by 
the    writ    of    certiorari.    Greater 
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Generally  an  appeal  may  be  taken  to  a  board  of  equali- 
zation.*'' 

§  2406.     Payment  and  collection. 

Municipal  taxes  are  payable  at  the  date  fixed  by  stat- 
ute, charter  or  ordinance,®^  and  if  no  time  is  fixed,  they 


New  York  Charter,  §§  892,  895, 
898,  906."  New  York  v.  Chase, 
Talbot  &  Co.,  206  N.  Y.  1,  99  N. 
E.  143. 

97.  Veith  v.  Newport,  143  Ky., 
294,  136  S.  W.  645;  Cooley,  Taxa- 
tion (3(1  Ed.),  p.  771. 

98.  See  Brunswick  v.  Finney, 
54  Ga.  317;  Rockland  v.  Rockland 
Water  Co.,  82  Me.  188,  19  Atl.  163. 

Medium  of  payment.  Lindsey 
V.  Rottaken,  32  Ark.  619;  Hawkins 
V.  Sumter  County,  57  Ga.  166;  Ful- 
ler V.  Chicago,  89  111.  282;  New 
Orleans  v.  Jackson,  33  La.  Ann. 
1038;  Jones  v.  Shreveport,  28  La. 
Ann.  835;  Trenholm  v.  Charleston, 
3  S.  C.  347,  16  Am.  Rep.  732; 
Western  Town  Lot  Co.  v.  Lane,  7 
S.  D.  599,  65'  N.  W.  17;  Bummel 
V.  Houston,  68  Tex.  10,  2  S.  W. 
740;  Houston  v.  Stewart,  40  Tex. 
Civ.  App.  499,  90  S.  W.  49;  Wag- 
ner V.  Porter  (Tex.  Civ.  App.),  56 
S.  W.  560  (constitution  requires 
payment  In  money) ;  Miller  & 
Franklin  v.  Lynchburg,  20  Grat. 
(Va.)  330;  Ranger  v.  New  Or- 
leans, Fed.  Cas.  No.  11,564,  2 
Woods,  128. 

Interest,  liability  of  taxpayer 
for.  Hartford  v.  Hills,  72  Conn. 
599,  45  Atl.-  433;  Louisville  v. 
Louisville  Ry.  Co.,  118  Ky.  534, 
81  S,  W.  701,  26  Ky.  L.  Rep. 
378;  Second  Municipality  of  New 
Orleans  v.  New  Orleans  Cotton 
Press,  6  Rob.  (La.)  411;  Prindle 
V.  Campbell,  9  Minn.  212;   Singer 


Mfg.  Co.  V.  Morrison,  70  N.  J.  L. 
163,  56  Atl.  133;  Hoboken  Land 
&  Imp.  Co.  V.  Marvin,  51  N.  J.  L. 
285,  17  Atl.  158;  Galveston  &  W. 
Ry.  Co.  V.  Galveston,  96  Tex.  520, 
74  S.  W.  537.  « 

If  liability  for  interest  on  un- 
paid taxes  is  created  by  the  char- 
ter, no  ordinance  is  necessary  to 
make  the  charter  provision  oper- 
ative. Nalle  V.  Austin,  41  Tex. 
Civ.  App.   423,   93   S.  W.  141. 

Security  for  payment.  Munic- 
ipality may  take  taxpayer's  note 
and  mortgage  as  security  for  pay- 
ment of  delinquent  taxes.  Buffalo 
V.  Balcom,  134  N.  Y.  532,  32  N.  ' 
E.  7. 

Contract  for  collection  of 
taxes.  Municipality,  unless  for- 
bidden by  statute  or  charter,  may 
make  contract  with  any  person  to 
collect  any  of  its  taxes  (State  v. 
Heath,  20  La.  Ann.  172,  96  Am. 
Dec.  390,  and  see  Richmond  v. 
Dickinson,  155  Ind.  345,  58  N.  E. 
260),  except  where  it  is  the  duty 
of  a  particular  municipal  officer' 
to  collect  such  taxes  (Kerr  v. 
Regester,  42  Ind.  App.  375,  85  N. 
E.  790;  Ft,  Wayne  v.  Lehr,  88  Ind. 
62). 

Power  of  city  to  compromise 
claim  for  taxes.  Louisville  v. 
Louisville  Ry.  Co.,  Ill  Ky.  1,  63 
S.  W.  14,  23  Ky.  L.  Rep.  390,  98 
Am.  St.  Rep.  387;  Louisville  v. 
Louisville  Ry.  Co.,  24  Ky.  L.  Rep. 
538,  68  S.  W.  840;   Shuck  v.  Le- 
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are  not  due  until  an  ordinance  determines  the  date  when 
they  should  be  paid.*^  In  some  cities  the  charter  ex- 
pressly provides  that  the  mode  and  maimer  of  collecting 
municipal  taxes  shall  substantially  be  the  same  as  the 
mode  and  manner  at  the  time  prescribed  by  law  for  the 
collection  of  state  and  county  taxes  in  the  county,  and 
where  there  is  such  a  provision  of  course  the  municipal- 
ity cannot  provide  a  different  mode  of  collection  by  ordi- 
nance. 

If  taxes  are  wrongfully  collected,  statutes  sometimes 
provide  for  a  refunding  by  the  municipality,^  and  even 
where  there  is  no  such  statute,  the  general  rule  is  that 
if  the  payment  is  involuntary  municipal  taxes  wrong- 
fully exacted  may  be  recovered  back  but  not  if  the  pay- 
ment is  voluntary,^  there  being  no  difference  in  this 


banon,  24  Ky.  L.  Rep.  451.  68  S. 
W.  843;  St.  Charles  St.'R.  Co.  v. 
Board  of  Assessors,  51  La.  Ann. 
459,  25  So.  90;  City-Item  Co-opera- 
tive Printing  Co.  v.  New  Orleans, 
51  La.  Ann.  713,  25  So.  313;  Os- 
trum  V.  San  Antonio,  30  Tex.  Civ. 
App.  462,  71  S.  W.  304. 

Ward  or  city  as  having  right 
to  collect.  St.  Joseph  v.  Vail,  137 
,  Mich.  276,  100  N.  W.  388. 

99.  Dixon  v.  Mayes,  72  Cal.  166, 
13  Pac.  471. 

1.  Hellman  v.  Los  Angeles,  147 
Cal.  653,  82  Pac.  313;  Indianapolis 
V.  McAyoy,  86  Ind.  587;  Covington 
V.  Voskotter,  80  Ky.  219;  McClay 
V.  Lincoln,  32  Neb.  412,  49  N.  W. 
2S2. 

2.  Right  to  recover  taxes  paid. 
California.     Corbett  v.   Widber, 

123  Cal.  154,  55  Pac.  764. 

Connecticut,  Goddard  v.  Sey- 
mour, 30  Conn.  394. 

Georgia.  McGehee  &  Hatcher  v. 
Columbus,  69  Ga.  581. 

Illinois.  Conkling  v.  Spring- 
field, 132  111.  420,  24  N.  E.  67,  affg 


19  111.  App.  167;  Farmers'  &  Mer 
chants'  Bank  v.  Vandalia,  57  111 
App.  681;  Aurora  v.  Chicago,  B 
&  Q.  R.  Co.,  19  111.  App.  360;  Chi 
cago  V.  Fidelity  Sav.  Bank,  11  111, 
165. 

Indiana.  De  Pauw  Plate-Glass 
Co.  V.  Alexandria,  152  Ind.  443, 
52  N.  E.  608;  Indianapolis  v.  Pat- 
terson, 112  Ind.  344,  14  N.  E.  551; 
Indianapolis  v.  McAvoy,  86  Ind. 
587;  Indianapolis  v.  Ritzinger,  24 
Ind.  App.  65,  56  N.  E.  141;  Sim- 
onson  V.  West  Harrison,  5  Ind. 
App.   459,   32  N.   E.   585. 

Iowa.  Robinson  v.  Burlington, 
50  la.  240;  Kraft  v.  Keokuk,  14 
la.  86. 

Kentucky.  Newport  v.  Ringo's 
Ex'x,  87  Ky.  635,  10  S.  W.  2; 
Louisville  v.  Anderson,  79  Ky.  334, 
42  Am.  Rep.  220;  Hubbard  v.  Hick- 
man, 4  Bush  (67  Ky.),  204,  96 
Am.  Dec.  297;  Newport  v.  Ringo's 
Ex'r,  9  Ky.  L.  Rep.  404;  Covington 
V.  Hoadley,  5  Ky.  L.  Rep.  430; 
Mills'  Guardian  v.  Hopkinsville, 
11  Ky.  L.  Rep.  165,  11  S.  W.  776; 
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regard,  so  far  as  can  be  ascertained,  between  state  and 
municipal  taxes.*  ^ 

3.    Cooley,   Taxation    (3d  Ed.), 
pp.  1495-1508. 


(2  Continued.) 


Torbitt  V.  Louisville,  9  Ky.  L.  Rep. 
202,   4   S.  W.   345. 

Louisiana.  Bank  of  New  Or- 
leans V.  New  Orleans,  12  La.  Ann. 
421;  Campbell  v.  New  Orleans,  12 
La.  Ann.  34;  Hyde  &  Goodrich  v. 
New  Orleans,  11  La.  Ann.  191. 

Maine:  Smith  v.  Readfield,  27 
Me.  145. 

Maryland.  Morris  v.  Baltimore, 
5  Gill  (Md.),  244;  Gordon  v.  Balti- 
more, 5  Gill  (Md.),  231. 

Massachusetts.  Boott  Cotton 
Mills  V.  Lowell,  159  Mass.  383, 
34  N.  E.  367;  Thayer  v.  Boston, 
124  Mass.  132,  26  Am.  Rep.  650; 
Bourne  v.  Boston,  2  Gray  (68 
Mass.),  494;  Watson  v.  Princeton, 
4  Mete.  (45  Mass.)  599;  Qsborn 
V.  Danvers,  6  Pick.  (23  Mass.)  98. 

Michigan.  Alpena  City  Water 
Co.  V.  Alpena,  130  Mich.  518,  90 
N.  W.  323;  Gage  v.  Saginaw,  128 
Mich.  682,  87  N.  tV.  1027,  rev'g 
84  N.  W.  1100;  Gage  v.  Saginaw, 
128  Mich.  682,  87  N.  W.  1027; 
Detroit  River  Sav.  Bank  v.  De- 
troit, 114  Mich.  81,  72  N.  W.  14; 
Baldwin  v.  Hastings,  83  Mich. 
6Z9,  47  N.  W.  507;  Baker  v.  Big 
Rapids,  65  Mich.  76,  31  N.  W. 
810;  Mead  v.  Lansing,  56  Mich. 
601,   23   N.   W.    444. 

Missouri.  Christy's  Adm'r  v. 
St.  Louis,  20  Mo.  143,  61  Am. 
Dec.  598;  Walker  v.  St.  Louis,  15 
Mo.  563;  Loring  v.  St.  Louis,  10 
Mo.  App.  414,  affd  In  80  Mo.  461. 


NetrasJca.  South  Omaha  v. 
O'Rourke.  70  Neb.  479,  97  N.  W. 
608;  Murphy  v.  Omaha;  1  Neb. 
(unof.)    488,    95    N.    W.    680. 

New  Hampshire.  Bradley  v. 
Laconia,  66  N.  H.  269,  20  Atl.  331. 

New  York.  New  York  &  H.  R. 
Co.  V.  Marsh,  12  N.  Y.  308;  Lorril- 
lard  V.  Monroe,  11  N.  Y.  392,  62 
Am.  Dec.  120,  afC'g  12  Barb.  (N. 
Y.)  161;  Guaranty  Trust  Co.  v. 
New  York  City,  95  N.  Y.  S.  770, 
108  App.  Div.  192;  Deady  v.  Lyons, 
57  N.  Y.  S.  448,  39  App.  Div.  139; 
Aetna  Ins.  Co.  v.  New  York  City, 
40  N.  Y.  S.  120,  7  App.  Div.  145; 
Union  Bank  v.  New  York  City, 
53  Barb.  (N.  Y.)  159;  Barney  v. 
New  York  City,  78  Hun  (N.  Y.), 
337,  29  N.  Y.  S.  175,  aff'd  in  146 
N.  Y,  364,  41  N.  E.  88;  United 
States  Trust  Co.  of  New  York  v. 
New  York  City,  28  N.  Y.  S.  344, 
77  Hun,  182,  aff'd  in  144  N.  Y. 
488,  39  N.  E.  383;  People  v. 
Brinckerhoff,  40  Hun,  (N.  Y.) 
381;  Dietrich  v.  New  York  City, 
5  Hun  (N.  Y.),  421. 

Pennsylvania.  Wade  v.  Oak- 
mont,  165  Pa.  St.  479,  30  Atl.  959; 
Union  Ins.  Co.  v.  Allegheny,  101 
Pa.  St.  250;  McCrickart  v.  Pitts- 
burg, 88  Pa.  St.  133;  Allentown 
V.  Saeger,  20  Pa.  St.  421. 

Rhode  Island.  Pish  v.  Higbee, 
22  R.  I.  223,  47  AU.  212;  Dunnell 
Mfg.  Co.  V.  Newell,  15  R.  I.  233, 
2  Atl.  766. 
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§  2407.     Same — remedies  for  collection. 

The  question  as  to  the  proper  remedy  or  remedies  for 
the  collection  of  municipal  taxes  is  generally  answered 
by  express  statutory  or  charter  provisions  in  regard 
thereto.*    Among  the  remedies  for  the  collection  of  un- 


Tennessee.     State  Nat.  Bank  v.  Conditions  precedent,  including 

Memphis,  116  Tenn.  641,  94  S.  W.      time  to  sue,  as  fixed  by  statute, 
606,  7  Li.  R.  a.  (N.  S.)  663;  Union      see    Wheatland     v.     Boston,     202 


&  Planters'  Bank  v.  Memphis,  107 
Tenn.  66,  64  S.  W.  13;  Little  Rock 
&  M.  R.  Co.  V.  Williams,  101  Tenn. 
146,  46  S.  W.  448. 

Texas.  Galveston  v.  Sydnor,  39 
Tex.  236;  Ostrum  v.  San  Antonio, 
SO  Tex.  Civ.  App.  462,  71  S.  W. 
304. 

Vtah.  Raleigh  v.  Salt  Lake 
City,  17  Utah,  130,  53  Pac.  974. 

Virginia.  Richmond  v.  Judah, 
B  Leigh    (Va.),~305. 

Washington.  State  v.  Whittle- 
sey, 17  Wash.  447,  50  Pac.  119. 

West  Virginia.  Hanley  v.  El- 
kins,  68  W.  Va.  685,  70  S.  E.  698. 

Wisconsin.  Flieth  v.  Wausau, 
93  Wis.  446,  67  N.  W.  731;  Wash- 
burn V.  Oshkosh,  60  Wis.  453,  19  N. 
W.  364;  Babcock  v.  Fond  du  Lac, 
58  Wis.  230,  16  N.  W.  625;  Bradley 
v.  Eau  Claire,  56  Wis.  16S,  14  N. 
W.  10;  Ruggles  v.  Fond  du  Lac, 
53  Wis.  436,  10  N.  W.  565;  Hurley 
V.  Texas,  20  Wis.  634;  Matheson 
V.  Mazomanie,  20  Wis.  191. 

"It  is  admitted  by  the  appellee 
that  it  Is  a  recognized  general 
rule  of  law  that  taxes  voluntarily 
paid  under  a  mistake  of  law  can 
not  be  recovered  back,  but  it  is 
contended  that  there  are  certain 
exceptions  to  the  general  rule 
■which  apply  to  this  case."  Balti- 
more V.  Harvey  (Md.  1912),  84 
AO.  487. 


Mass.  258,  88  N.  B.  769. 

4.  Kentucky.  Somerset  v.  Som- 
erset Banking  Co.,  109  Ky.  549, 
60  S.  W.  5,  22  Ky.  L.  Rep.  1129; 
Greer  v.  Covington,  83  Ky.  410, 
2  S.  W.  323,  following  Covington 
v.  People's  Building  Ass'n  (Ky.)< 
2  S.  W.  322;  Louisville  Bridge  Co. 
V.  Louisville,  23  Ky.  L.  Rep.  1655, 
65  S.  W.  814;  Owensboro  v.  Cal- 
laghan,  13  Ky.  L.  Rep.  418,  17 
S.  W.  278;  Holtman  v.  Covington, 
11  Ky.  L.  Rep.  258. 

Michigan.  Wayne  v.  Goldsmith, 
141  Mich.  528,  104  N.  W.  689,  3 
L.  R.  A.  (N.  S.)  1126;  Menominee 
V.  S.  K.  Martin  Lumber  Co.,  119 
Mich.   201,   77   N.   W.   704. 

Missouri.  State  ex  rel.  v.  Cum- 
mings,-151  Mo.  49,  62  S.  W.  29; 
Aurora  ex  rel.  v.  Lindsay,  146 
Mo.  509,  48  S.  W.  642;  St.  Joseph 
v.  Kansas  City,  St.  J.  &  C.  B.  R. 
Co.,  118  Mo.  671,  24  S.  W.  467; 
State  ex  rel.  v.  Bartlett,  147  Mo. 
App.  133,  125  S.  W.  839. 

'New  Jersey.  State  (Reed)  v. 
Camden,  50  N.  J.  L.  87,  11  Atl. 
137. 

Tfew  York.  Rochester  v.  Ro- 
chester Ry.  Co.,  96  N.  Y.  S.  152, 
109  App.  Div.  638,  modified  187 
N.  Y.  216,  79  N.  E.  1010. 

North  CaroUrM.  Wilmington  v. 
Sprunt,  114  N.  C.  310,  19  S.  E, 
34S. 
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paid  municipal  tases  are  (1)  an  action  to  recover  a  per- 
sonal judgment,  (2)  action  to  enforce  a  lien  on  land,  (3) 


Texas.  Unk  v.  Houston,  94 
Tex.  378,  59  S.  W.  566,  60  S.  W. 
664;  Austin  v.  CahlU,  99  Tex.  172, 
88  S.  W.  542;  Brummer  v.  Gal- 
veston, 97  Tex.  93,  76  S.  W.  428; 
Galveston  &  "W.  Ry.  Co.  v.  Gal- 
veston, 96  Tex.  520,  74  S.  W.  537; 
Houston  V.  Doley,  40  Tex.  Civ. 
App.  371,  89   S.  W.  777. 

Wyoming.  Albany  Mut.  Bldg. 
Ass'n  V.  Laramie,  10  Wyo.  54,  65 
Pac.  1011. 

Motion,  recovery  by.  Alexander 
V.  Alexandria,  5  Cranch  (U.  S.), 
1,  3  L.  Ed.  19. 

Demand  for  payment  as  con- 
dition precedent.  Grand  Rapids  v. 
Welleman,  85  Mich.  234,  48  N.  W. 
534;  Walker  v.  Detroit,  138  Mich. 
538,  101  N.  W.  809;  New  York 
City  V.  Watts,  83  N.  Y.  S.  23,  40 
Misc.  Rep.  595. 

Kentucky:  conditions  pre- 
cedent. Frankfort  v.  FVankfort 
Safety  Vault  &  Trust  Co.,  115  Ky. 
660,  74  S.  W.  676,  25  Ky.  L.  Rep. 
46;  Kenton  Ins.  Co.  v.  Covington, 
86  Ky.  213,  5  S.  W.  461,  9  Ky.  L. 
Rep.  513;  Covington  Gaslight  Co. 
V.  Covington,  84  Ky.  94,  8  Ky.  L. 
Rep.  442;  Wheatly  v.  Covington, 
11  Bush  (74  Ky.),  18;  Joyes  v. 
Louisville,  26  Ky.  L.  Rep.  713,  82 
S.  W.  432;  Lancaster  v.  Arnold, 
20  Ky.  L.  Rep.  34,  45  S.  W.  82; 
Owensboro  v.  Callaghan,  13  Ky. 
L.  Rep.  418,  17  S.  W.  278;  Reamer 
V.  Louisville,  6  Ky.  L.  Rep.  748; 
McDonald  v.  Covington,  5  Ky.  L. 
Rep.  613;  Dumesnll  v.  Louisville, 
4  Ky.  L.  Rep.  14. 

Defenses  to  suits  for  taxes. 
People  V.  Pederson,   220   111.   554, 


77  N.  E.  251;  Marion  v.  National 
Loan  &  Inv.  Co.,  130  la.  511,  107 
N,  W.  309;  Middlesboro  v.  Coal  & 
Iron  Bank,  108  Ky.  680,  57  S.  W. 
497,  22  Ky.  L.  Rep.  380;  Anderson 
V.  Mayfleld,  93  Ky.  230,  19  S.  W. 
598;  New  York  City  v.  Vander- 
veer,  86  N.  Y.  S.  659,  91  App.  Div. 
303;  Erie  v.  Reed's  Ex'rs,  113  Pa. 
St.  468,  6  Atl.  679;  Tyler  v.  Tyler 
Bldg.  &  Loan  Ass'n,  98  Tex.  69, 
81-S.  W.  2;  Gold  Hill  v.  Caledonia 
Silver  Min.  Co.,  Fed.  Cas.  No. 
5,512. 

In  an  action  by  a  city  to  re- 
cover back  taxes,  whatever  estops 
a  city  from  making  defense 
against  its  bonds  in  the  hands  of 
an  innocent  purchaser,  will  equal- 
ly preclude  a  taxpayer  from  re- 
sisting a  levy  of  taxes  to  meet 
such  bonded  debt.  Tyler  v.  Ty- 
ler Building  &  Loan  Ass'n,  99  Tex. 
6,  86  S.  W.  750. 

Estoppel  to  set  up  defenses  to 
taxes.  Truesdale  v.  Green,  57  la. 
215,  10  N.  W.  630;  Lamb  v.  Bur- 
lington, C.  R.  &  M.  R.  Co.,  39  la. 
333;  Deiman  v.  Ft.  Madison,  30 
la.  542;  Johnson  v.  Kessler,  76 
la.  411,  41  N.  W.  57;  State  ex  rel. 
V.  Mastin,  103  Mo.  508,  15  S.  W. 
529;  Cameron  v.  Stephenson,  69 
Mo.  372;  Buffalo  v.  Balcom,  134 
N.  Y.  532,  32  N.  E.  7. 

Limitations,  when  action  barred. 
Detroit  v.  Patten,  143  Mich.  243, 
106  N.  W.  884;  Greenwood  v.  La 
Salle,  137  111.  225,  26  N.  E.  1089; 
Chatterson  v.  Louisville,  145  Ky. 
485,  140  S.  W.  647;  Olivier  v. 
Houston,  93  Tex.  201,  54  S.  W. 
943,   affg  93   Tex.   201,   54   S.  W. 


5036 


Municipaij  Coepobations. 


§2407 


summary  sale  of  property  on  which,  the  taxes  are  a  lien, 
and  (4)  distraint.^ 

The  power  to  recover  by  an  action  for  a  personal  judg- 
ment exists  in  some  states,  ,,it  is  held,  without  statutory 
authority  so  to  do,  on  the  theory  that  the  tax  is  the  same 
as  a  debt  for  the  purpose  of  suing  thereon ;  ^  but  in  most 
jurisdictions  such  an  action  does  not  lie  unless  authority 
has  been  expressly  delegated  to  sue  in  such  formJ  The 
authorities  are  also  conflicting  as  to  whether  a  statutory 
remedy  to  collect  taxes,  other  than  a  personal  action,  is 
exclusive,  so  as  to  preclude  a  personal  action  where  no 
personal  action  is  provided  for  by  statute.* 

At  any  event,  a  summary  sale  is  not  permissible  un- 
less the  authority  so  to  do  has  been  delegated  by  the  leg- 


940,  22  Tex.  Giv.  App.  55;  Houston 
V.  Stewart,  40  Tex.  Civ.  App.  499, 
SO  S.  W.  49;  Union  &  Planters' 
Bank  v.  Memphis,  101  Tenn.  154, 
46   S.  W.  557. 

Parties  to  suits  to  recover 
taxes.  St.  Joseph  v.  Kansas  City, 
St.  J.  &  C.  B.  R.  Co.,  118  Mo.  671, 
24  S.  W.  467;  State  v.  Hamilton, 
94  Mo.  544,  7  S.  W.  583;  State  v. 
Robyn,  93  Mo.  395,  6  S.  W.  243; 
Memphis  v.  Looney,  9  Baxt.  (68 
I'enn.)  130;  Lockhart  v.  Houston, 
45  Tex.  317. 

Form  of  complaint,  in  action  by 
city  to  recover  city  taxes,  see  Mo- 
bile V.  Ins.  Co.,  158  Ala.  125,  126, 
48  So.  342. 

5.  Distraint,  statute  authorizing. 
Bell's  Trustee  v.  Lexington,  120 
Ky.  199,  85  S.  W.  1081,  27  Ky. 
L.  Rep.  591,  alf'd  in  Security  Trust 
&  Safety  Vault  Co.  v.  Lexington, 
203  U.  S.  323,  27  Sup.  Ct.  87,  51 
L.  Ed.  204,  and  see  Cooley,  Taxa- 
tion  (3d  Ed.),  p.  848. 

Statutory  power  to  sue  for  taxes 
Js  pot  ejjLclusive  of  rem§d7  by  dis- 


traint. Greer  v.  Covington,  83  Ky. 
410,  2  S.  W.  323,  7  Ky.  L.  Rep. 
453. 

Distress  as  condition  precedent 
to  action.  Chelsea  v.  Holmes,  137 
Mich.  195,  100  N.  W.  448. 

6.  Jonesboro  v.  McKee,  2  Yerg. 
(10   Tenn.)    167. 

See  Cooley,  Taxation  (3d  Ed.), 
pp.  836-847. 

7.  Carondelet,  to  Use  of  Renter 
V.  Rcot,  38  Mo.  125;  Rochester  v. 
Bloss,  185  N.  Y.  42,  77  N.  E.  794, 
6  L.  R.  A.  (N.  S.)  694;  Rochester 
V.  Gleichauf,  82  N.'  Y.  S.  750,  40 
Misc.  Rep.  446. 

8.  Statutory  remedy  held  not 
exclusive  of  remedy  by  action  at' 
law.  Anniston  v.  Southern  Ry. 
Co.,  112  Ala.  557,  20  So.  915;  Bur- 
lington V.  Burlington  &  M.  R.  R. 
Co.,  41  la.  134.  And  see  Baltimore 
V.  Howard,  6  Har.  &  J.  (Md.)  383. 

Statutory  remedy  held  exclu- 
sive. Johnston  v.  Louisville,  11 
Bush.  (74  Ky.)  527;  Faribault  v. 
Misener,  30  Minn.  396. 
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islature  either  expressly  or  by  necessary  implication,* 
and  the  same  is  true  as  to  arrest  for  nonpayment  of 
taxes.^° 

Taxes  are  not  the  subject  of  set-off  in  an  action  against 
the  municipality,"  and  a  set-off  cannot  be  pleaded  against 
the  claiili  of  a  municipality  for  taxes.^^ 

§  2408.     Same — sale  for  unpaid  taxes. 

As  already  stated,^*  a  municipality  cannot  sell  prop- 
erty because  of  failure  to  pay  the  municipal  taxes  there- 
on unless  the  power  so  to  do  has  been  delega,ted  expressly 
or  by  necessary  implication.  Furthermore,  the  sale  must 
be  preceded  by  the  notice  required  by  the  statute  or 
charter,  and  must  be  conducted  in  the  manner  directed 
by  the  governing  statute  or  charter  provision.  So  the 
statutes  and  charter  provisions  govern  the  redemption 
from  tax  sales. 

The  provisions  are  so  different  in  particular  munici- 
palities, and  the  general  rules  governing  all  tax  sales  be- 

9.    Hays  v.  Hogan,  5  Cal.  241;  Mass.)  129;  Appleton  v.  Hopkins, 

Alexander  t.  Helber,  35  Mo.  334.  5  Gray  (71  Mass.),  530. 

Power  to  sell  for  taxes  -as  con-  12.     Tarver  v.   Dalton,   134   Ga. 

ferred  by   statute,   see   Thompson  462,    67    S.    E.    929;    Somerset    v. 

V.  Carroll,   22   How.    (U.   S.)    422,  Somerset   Banking    Co.,   109     Ky. 

16  L.  Ed.  387;  Haskel  v.  Burling-  549,   60  S.  W.   5,  22  Ky.  L.  Rep. 

ton     30    la    232  1129;    Charlotte   v.   Keon,    128   N. 

Sale  of  property  of  public  util-  Y.  S.  80,  143  App.  Div.  952. 

ity  company.    Covington  Gaslight  ^^-    ^  ^*''^'  *"'*®- 

Co.  V.  Covington.  84  Ky.  94,  8  Ky.  ^'^^   ^=  '  purchaser.     If  city  is 

L.  Rep.  442;  Louisville  Water  Co.  ^°t  authorized  to  purchase  land 

V.  Hamilton,  81  Ky.  517,  5  Ky.  L.  ^*  ^  ^^^  ^^^^'  ^  Purchase  by  it  is 

Rep.   557;   Elizabethtown  &  P.  R.  ^°"-  /'^"^  ^-  Peterson,  21  Wis. 

Co.  V.  Elizabethtown,  12  Bush  (75  ^47.     Compare  Orlando  v.  Equita- 


Ky.)  233. 


ble  Building  &  Loan  Ass'n,  46  Fla. 
507,  33  So.  986. 

10.  McDonald  v.  Lane,  80  Ga.  city  can  not  buy  land  at  tax 
497,  5  S.  E.  628.  gg^Ig      champaign  v.  Harmon,   98 

Cooley,  Taxation  (3d  Ed.),  p.  m.  491 ;  Logansport  v.  Humphrey, 
847.  84  Ind.  467. 

11.  Pelrce  v.  Boston,  3  Mete.  (44  Contra,  Keller  v.  Wilson,  90  Ky. 
Mass.)  520.  See  Commonwealth  v.  350,  14  S.  W.  332;  Jefferson  v. 
Phoenix     Bank,     11     Mete.      (52      Curry,  71  Mo.  85. 
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ing  the  same  as  the  rules  regulating  municipal  tax  sales, 
reference  should  be  made  to  the  local  governing  provi- 
sions, and  their  construction  in  the  state,  and  for  gen- 
eral rules  some  standard  text-book  on  Taxation,  such  as 
that  of  Justice  Cooley,  should  be  consulted. 

§  2409.     Forfeiture  and  penalties  for  nonpajmient. 

Statutes,  charter  provisions  or  ordinances  generally 
provide  a  penalty  for  failure  to  pay  municipal  taxes  by 
or  before  a  certain  date ;  ^*  but  a  municipality  cannot 
fix  a  penalty  for  failure  to  pay  taxes  promptly,  unless 
expressly  authorized  so  to  do."  And  imder  statutory  au- 
thority conferred  on  common  councils  to  prescribe  such 
penalties  for  dilatory  payment  of  taxes  as  in  their  dis- 
cretion may  seem  proper,  an  ordinance  may  be  passed 


14.  Kentucky.  Carpenter  v. 
Lambert,  29  Ky.  L.  Rep.  183,  92 
S.  "W.  607. 

Louisiana.  ^Victoria  Lumber  Co. 
V.  Rives,  115  La.  996,  40  So.  382; 
Second  Municipality  v.  Morgan,  1 
La.  Ann.  111. 

Missouri.  Westport  ex  rel.  v. 
McGee,  128  Mo.  152,  30  S.  W.  523. 

New  Jersey.  Durant  v.  Jersey 
City,    37    N.    J.   L.    271. 

New  York.  Rochester  v.  Bloss, 
91  N.  Y.  S.  642,  100  App.  Div.  125, 
rev'd  in  185  N.  Y.  42,  77  N.  B.  794, 
6  L.  R.  A.    (N.  S.)   694. 

Pennsylvania.  Altoona  v.  Mor- 
rison,  24   Pa.   Super.  Ct.   417. 

Texas.  Nalle  v.  Austin,  41  Tex. 
Civ.  App.  423,  93  S.  W.  141. 

Virginia.  State  Bank  of  Vir- 
ginia V.  Richmond,  79  Va.  IIST 

United  States.  Chicago,  M.  & 
St.  P.  R.  Co.  V.  Hartshorn,  30 
Fed.  541. 

Power  of  municipality  to  remit 
penalties.  Wheatly  v.  Covington, 
11  Bush.   (74  Ky.)   18. 


Collection  of  penalties.  Bur- 
lington V.  Burlington  &  M.  R.  R. 
Co.,  41  la.  134;  San  Antonio  v. 
Raley  (Tex.  Civ.  App.),  32  S.  W. 
180. 

Both  Interest  and  penalty. 
"Executions  issued  for  taxes  due 
~a  municipal  corporation  do  not 
bear  interest,  -where  the  municipal 
corporation,  under  charter  author- 
ity. Imposes  a  penalty  for  failure 
to  pay  the  taxes.  A  municipality 
can  not  collect  both  a  penalty  for 
failure  to  pay  taxes  and  interest - 
on  tax  executions.  Civil  Code 
1910,  §  1144."  Official  syllabus  in 
Burkhart  v.  Fitzgerald  (Ga.  1912), 
73   S.   E.   583.  J 

15.  Augusta  V.  Dunbar,  50  Ga. 
387;  Jefferson  City  v.  Whipple,  71 
Mo.  619;  San  Antonio  v.  Raley 
(Tex.  Civ.  App.),  32  S.  W.  180. 

If  authorized,  municipality  may 
prescribe  penalties.  Burlington 
v.  Burlington  &  M.  R.  R.  Co.,  41 
la,  134;  Virginia  v.  ChoUar-Potosi 
Gold  &  Silver  Min.  Co.,  2  Nev.  86. 
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fixing  a  penalty  for  nonpayment  of  ten  per  cent  of  the 
amount  due." 

§  2410.  Remedies  against  municipality  where  tax  wrong- 
ful. 
Generally,  a  court  of  equity  will  interfere,  where  some 
ground  of  equitable  jurisdiction  is  presented,  to  prevent, 
by  injunction,  the  collection  of  wrongful  taxes  by  a  mu- 
nicipality,^'^ provided  always  that  there  is  no  adequate 


16.  Owensboro  Waterworks  Co. 
V.  Owensboro,  25  Ky.  L.  Rep.  434, 
75  S.  W.  268,  24  Ky.  L.  Rep.  2530, 
74   S.   W.   685. 

17.  Arizona.  National  Bank  of 
Arizona  v.  Long,  6  Ariz.  311,  57 
Pac.  639. 

Colorado.  Boston  &  C.  Smelting 
Co.  V.  Elder,  20  Colo.  App.  96,  77 
Pac.  258. 

Delaware.  National  Tube  Co. 
V.  Shearer  (Del.  Ch.),  62  Atl. 
1093. 

Georgia.  White  v.  Forsyth,  136 
Ga.  634,  71  S.  E.  1073;  Atlanta  v. 
Jacobs,  125  Ga.  523,  54  S.  B.  534; 
Augusta  V.  Central  R.  R.,  78  Ga. 
119. 

Illinois.  Howell  v.  Peoria,  90 
111.  104. 

Indiana.  Windman  v.  Vincen- 
nes,  58  Ind.  480;  Peru  v.  Bearss, 
55  Ind.  576;  Finney  v.  Lamb,  54 
Ind.  1. 

Kansas.  Topeka  v.  Gillett,  32 
Kan.  431,  4  Pac.  800.. 

Louisiana.  Home  Mut.  Ins.  Co. 
V.  New  Orleans,  20  La.  Ann.  450. 

Missouri.  State  ex  rel.  v.  Co- 
lumbia, 111  Mo.  365,  20  S.  W.  90. 

Nebraska.  Hemple  v.  Hastings, 
79  Neb.  723,  113  N.  W.  187  (prop- 
erty outside  city  limits);  Sioux 
City  Bridge  Co.  t.  Dakota  Coun- 
ty, 61  Neb.  75,  84  N.  W.  607;  Mor- 


ton V.  Carlin,  51  Neb,  202,  70 
N.  W.  966. 

Oklahoma.  See  Weber  v.  Dillon, 
7  Okla.  568,  54  Pac.  894. 

South  Carolina.  Vesta  Mills  v. 
Charleston,  60  S.  C.  1,  38  S.  E. 
226. 

Virginia.  Campbell  v.  Bryant, 
104  Va.  509,  52  S.  E.  638. 

United  States.  Union  &  Plant- 
ers' Bank  v.  Memphis,  111  Fed. 
561,  49  C.  C.  A.  455,  rev'd  on  other 
grounds  in  189  U.  S.  71,  23  Sup. 
Ct.  604,  47  Law  Ed.  712. 

State  can  not  sue  to  enjoin  col- 
lection of  tax  by  city,  merely  be- 
cause owner  of  property  claims 
tax  to  be  illegal.  State  ex  rel.  v. 
Shufford,  77  Kan.  263,  94  Pac.  137. 

Grounds  for  injunction,  see  Col- 
lins V.  Keokuk,  118  la.  30,  91 
N.  W.  791;  Curry  v.  Decatur  Coun- 
ty Sup'rs,  61  la.  71,  15  N.  W.  602; 
Wilkinson  v.  Peru,  61  Ind.  1; 
Mlddlesboro  v.  New  South  Brew- 
ing &  Ice  Co.,  108  Ky.  351,  56 
S.  W.  427,  21  Ky.  L.  Rep.  1782; 
Levi  V.  Louisville,  97  Ky.  394,  30 
S.  W.  973,  16  Ky.  L.  Rep.  872,  28 
L.  R.  A.  480;  Havre  De  Grace 
Real  Estate  &  Power  Co.  v.  Havre 
De  Grace,  102  Md.  33,  61  Atl.  6G2; 
Joesting  v.  Baltimore,  97  Md.  589, 
55  Atl.  456;  Freeland^v.  Hastings, 
10  Allen  (92  Mass.),  570;  Clee  v. 
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remedy  at  law  to  redress  the  injury  which  would  be  in- 
flicted by  enforcing  payment  of  the  tax,i*  and  that  there 
is  no  other  adequate  remedy  of  any  kind.^®  So,  such  a 
suijb  is  sometimes  expressly  authorized  by  statutes.^"  But 
relief  will  ordinarily  be  granted  only  where  the  com- 
plainant's right  is  clear  and  the  injury  imminent.^  ^  And 
it  is  not  a  matter  of  right  that  a  person  should  have 


Trenton,  108  Mich.  293,  66  N.  W. 
48;  Re  Schmidt,  2  Tex.  Civ.  App. 
196;  Tygart's  Val.  Bank  v.  Phil- 
ippi,  38  W.  Va.  219,  18  S.  li.  489. 

Not  lie  to  compel  a  set-off. 
Cartersville  Waterworks  Co.  v. 
Cartersville,  89  Ga.  689,  16  S.  E. 
70. 

Multiplicity  of  suits  Is  ground. 
Morris  Canal  &  Banking  Co.  v. 
Jersey  City,  12  N.  J.  Eg.  227. 

Irregularities  not  ground.  Mor- 
rison V.  Hershire,  32  la.  271; 
Shriyer  v.  McGregor,  224  111.  397, 
399,  79  N.  B.  706. 

Benefit,  want  of  from  taxes,  no 
ground.  Linton  v.  Athens,  53  Ga. 
B88;  McPerran  v.  Alloway,  14  Bush 
(77  Ky.),  580;  Groff  v.  Frederick 
City,  44  Md.  67. 

Failure  to  enforce  tax  against 
others  not  ground,  ^ugusta  Fac- 
tory V.  Augusta,  83  Ga.  734,  10  S. 
E.  359;  Page  v.  St.  Louis,  20  Mo. 
136. 

Excessive  tax  not  ground.  Brie 
V.  Heed's  Ex'rs,  113  Pa.  St.  468, 
6  Atl.  679.  But  see  Re  Erie,  3 
Walk.    (Pa.)    251. 

Conditions  precedent — payment 
of  so  much  of  tax  as  is  legal. 
Mobile  V.  Waring,  41  Ala.  139; 
London  v.  Wilmington,  78  N.  C. 
109. 

Laclies  as  defense.  Logansport 
V.  La  Rose,  99  Ind.  117;  Worley 
y.  Harris,  82  Ind.  493. 


Ordinance  can  not  deprive 
courts  of  power  to  issue  injunc- 
tion. Vesta  Mills  v.  Charleston, 
60  S.  C.  1,  38  S.  E.  226. 

Denial  of  equal  protection  of 
laws,  by  grossly  undervaluing 
real  estate  owned  other  than  by 
railroad  company,  held  to  give 
federal  courts  jurisdiction  of  suit 
to  restrain  collection  of  excessive 
taxes.  Central  R.  Co.  v.  Jersey 
City,  199  Fed.  237. 

Validity  of  act  of  annexation 
can  not  be  collaterally  attacked 
in  suit  to  enjoin  city  from'  collect- 
ing taxes  in  territory  in  contro- 
versy. Gardner  v.  Benn,  81  Kan. 
442,  105  Pac.  435. 

18.  National  Commercial  Bank 
V.  Mobile,  62  Ala.  284,  34  Am.  Rep. 
15;  Jacksonville  v.  Massey  Busi- 
ness College,  47  Fla.  339,  36  So. 
432;  Verdery  v.  SUmmerville,  82 
Ga.  138,  8  S.  E.  213;  Mutual  Ben. 
Life  Ins.  Co.  v.  Supervisors  of 
New  York,  32  How.  Pr.  (N.  T.) 
359,  2  Abb.  Pr.  N.  S.  233. 

19.  Baltimore  &  0.  S.  W.  R.  Co. 
V.  People,  200  111.  541,  66  N.  E. 
148;  Macklot  v.  Davenport,  17  la. 
379. 

20.  Davis  v.  Petrinovich,  112 
Ala.  654,  21  So.  344,  36  L.  R.  A. 
615.  ^ 

21.  Leary  v.  Jersey  City,  1S9 
Fed.  419,  431. 
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relief  in  equity  on  a  showing  of  illegality  or  nullity  in 
tax  proceedings,  unless  he  can  show  in  addition  that 
his  case  comes  under  some  acknowledged  head  of  equity 
jurisdiction.  The  mere  fact  that  the  law  has  been  or  is 
about  to  be  violated,  even  where  the  violation  is  accom- 
panied with  a  threat  to  proceed  against  the  party  to  en- 
force an  unlawful  levy,  will  not  of  itself  furnish  any 
ground  for  equitable  interposition.^* 

Taxpayer's  suits,  as  such  are  the  subject  of  a  subse- 
quent chapter  in  this  volume.**  > 

§  2411.     Same — action  for  damages. 

If  a  municipality  has  wrongfully  enforced  a  tax  against 
a  citizen,  an  action  lies  against  the  municipality  to  re- 
cover the  damages  sustained,**  subject  to  the  exception 
that  if  the  wrongful  act  was  that  of  an  officer  in  collect- 
ing the  taxes  the  municipality  is  not  liable  although  such 
act  was  done  under  color  of  office,*^  unless  the  munici- 
pality subsequently  ratified  such  acts.*^ 

§  2412.     Disposition  of  taxes  after  collection. 

Statutes  or  charter  provisions  generally  determine  the 
disposition  of  municipal  taxes  after  their  coUection,*'^ 

22.  Cooley,  Taxation  (3d  Ed.),  26.  Everson  v.  Syracuse,  100 
p.  1411.  N.  Y.  577,  3  N.  E.  784. 

23.  Chapter   52,  post.  27.    Niles     Bryant     School     v." 

24.  Gould  &  Co.  V.  Atlanta,  60  Bailey,  161  Mich.  193,  126  N.  W. 
Ga.  164;  Williams  v.  Dunkirk,  3  116;  King  v.  State,  50  Neb.  66, 
Lans.   (N.  Y.)    44.  69    N.   W.    307;    Sheehey   v.   Ho- 

Se  also  Brown  v.  Cape  Girar-  boken,   62   N.  J.   L.   182,   40  Atl.  • 

deau,  90  Mo.  377,  2  S.  W.  302,  59  629;   People  t.  Grout,  79  N.  Y.  S. 

Am.  Rep.  28.     But  see  Trafton  v.  1027,    79    App.    Div.    61. 

Alfred,  15  Me.  258.  See  State  v.  Hunter,  119  Wis. 

25.  Everson    v.    Syracuse,  100  450,  96  N.  W.  921. 

N.  Y.  577,  3  N.  E.  784,  rev'g  29  Payment    of    state    and    county 

Hun    (N.   Y.),   485;    Lorillard   v.  taxes  first  thing  to  be  done,  under 

Monroe,    11    N.    Y.    392,    62    Am.  statute.    Ross  v.  Walton,  67  N.  J. 

Dec.  120;  Wallace  v.  Menasha,  48  L.  688,  52  Atl.  1132,  aff'g  63  N.  J. 

Wis.  79,  4  N.  W.  101,  33  Am.  Rep.  L.  435,  44  Atl.  430;  Coe  v.  Bngle- 

804.  wood   Cliffs,   68   N.   J.   L.   559,   53 

AU.  562. 
5  McQ.  46 
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and  their  apportionment  between  different  funds,**  but 
if  there  is  no  specific  provision  relating  to  certain  reve- 
nues they  may  be  applied  in  any  manner  not  inconsistent 
with  the  governing  statute  or  charter  provision.-^  How- 
ever, if  taxes  aie  levied  for  a  specific  purpose,  they  can- 
not be  used  for  other  purposes,***  although  if  more  is 


28.  George  Schuster  &  Co",  v. 
Louisville,  124  Ky  189,  89  S.  W. 
689,  28  Ky.  L.  Rep.  588;  Louis- 
ville V.  Louisville  School  Board, 
119  Ky.  574,  84  S.  "W.  729,  27  Ky. 
L.  Rep.  209. 

29.  Blood  V.  Beal,  100  Me.  30, 
60  Atl.  427;  Hunt  v  New  York 
City,  62  N.  Y.  S.  184,  47  App.  Div. 
295. 

License  fee  may  be  applied  on 
prior  indebtedness.  Bullitt  v. 
Paducah,  8  Ky.  L.  Rep.  870,  3  S. 
W.  802. 

Liquor  license  moneys  held 
properly  used  for  street  improve- 
ments. Hett  V.  Portsmouth,  73 
N.  H.  334,  61  Atl.  596. 

Disposition  of  proceeds  of 
school  tax.  "While  it  is  proper 
for  the  general  council  to  appor- 
tion the  revenues  as  provided  by 
statute,  and  to  include  in  the  ap- 
portionment the  amount  to  be  ap- 
plied to  school  purposes,  yet  both 
the  apportionment  and  the  levy 
should  be  sufficient  to  meet  the 
legal  demands  of  the  board  of 
education.  In  other  words,  it  can 
not  defeat  the  legal  demands  of 
the  board,  either  by  an  insufiB- 
cient  apportionment  or  an  insuf- 
ficient levy.  Any  attempt  to  do 
BO  may  be  prevented  by  an  ac- 
tion of  mandamus,  compelling^the 
members  of  the  general  council 
to  make  a  suflBclent  apportionment 
and  a  sufficient  levy,  provided  the 


board  proceeds  In  due  time.  It, 
however,  a  levy  has  been  made 
within  the  demands  and  needs  of 
the  board,  the  city  will  not.be 
heard  to  say  that  any  part  of^the 
taxes  actually  levied  and  collected' 
for  school  purposes  may  be  with- 
held from  the  board,  merely  be- 
cause the  city's  general  council 
failed  in  its  duty  to  apportion  a 
sum  sufficient  to  meet  the  lawful 
demands  of  the  board."  Paducah 
V.  Paducah  Board  of  Education, 
146  Ky.  636,  143  S.  W.  1. 

30.  Florida.  Chamberlain  v 
Tampa,  40  Fla.  74,  23  So.  572. 

Kentucky.  Paducah  v.  Paducah 
Board  of  Education,  146  Ky.  636, 
143  S.  W.  1. 

Louisiana.  State  ex-rel.  v.  New 
Orleans,  109  La.  110,  33  So  102; 
State  ex  rel.  v.  New  Orleans,  106 
La.  469,  31  So.  55;  Lake  Charles 
Ice,  Light  &  Waterworks  Co.  v. 
Lake  Charles,  106  La.  65,  30  So. 
289. 

MicMgan.  Nlles  Bryant  School 
V.  Bailey,  161  Mich.  193,  12G  N. 
W.  116;  Montpeller  Sav.  Bank  ft 
T.  Co.  V.  Quinn,  149  Mich.  701, 
113  N.  W.  308. 

Texas.  Austin  v.  CahlU,  99  Tex. 
172,  88  S.  W.  542. 

United  States.  Coler  v.  Stanly 
County,  89  Fed.  257. 

§  2179,  ante,  this  volume. 

Taxes  as  trust  fund.  Wurth  v. 
Paducah,   116   Ky.   403,   7G   B.   W. 
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collected  for  a  special  purpose  than  is  necessary  there- 
for, payment  of  the  excess  to  those  in  charge  of  the  fund 
cannot  be  compelled.^* 

If  there  are  unexpended  balances  of  taxes,  they  are 
usually  brought  forward  to  pay  expenses  of  the  foHow- 
ing  year  similar  to  those  for  which  such  taxes  were 
levied.*'^ 


143,  25  Ky.  L.  Rep.  586,  105  Am. 
St.   Rep.   225. 

Constitution  so  proTldes.  Cyn- 
thiana  v.  Board  of  Education,  21 
Ky.  L.  Rep.  731,  52  S.  W.  969; 
LouisviUe  v.  Button,  118  Ky.  732, 
82  S.  W.  293,  26  Ky.  U  Rep.  606. 

Interest  is  part  of  taxes,  and 
must  follow  the  tax.  New  Orleans 
V.  Fisher,  180  U.  S.  185,  21  Sup 
Ct   347,  45  L.  Ed.   486. 


Legislature  can  not  divert.  Cov- 
ington Board  of  Education  v.  Cov- 
ington Public  Liibrary,  113  Ky. 
234,  68  S.  W.  10,  24  Ky.  L.  Rep.  98. 

31.  Paducah  v.  Paducah,  108 
Ky.  209,  56  S.  W.  149,  21  Ky.  L. 
Rep.  1650. 

32.  State  V.  Elizabeth,  51  N.  J. 
L.  246,  17  Atl.  SI  (sUtute). 
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Sees. 

Fire  department.  2425. 

Police  force  in  general.  2426. 

Same — ^police  commissioners. 

Same — chief  of  police.  2427. 

Policemen  and  firemen  as 
"public  officers."  2428. 

Legislative  control  of  fire 
and  police  departments.         2429. 

Who  may  appoint  police- 
men. 2430. 

Removal  or  suspension. 

Salaries   and    compensation. 

Pensions.  2431. 

Reimbursement  for  expenses 

incurred.  2432. 

Personal  liability  of  police- 
men and  firemen  for  their 
acts. 


Criminal    responsibility. 

Powers,  rights  and  duties  of 
police. 

Same — entering  premises 
without  warrant. 

Same — ^powers  of  police  of- 
ficers to  arrest. 

Injunction  against  police  of- 
ficers. 

Liability  of  municipality  for 
failure  to  provide  adequate 
fire  protection. 

Liability  of  municipality  for 
torts  of  policemen. 

Liability  of  municipality  for 
torts  of  fire  department. 


§  2413.     Fire  department. 

Fire  is  one  of  the  foremost  foes  of  municipalities.  At 
one  time  or  another  it  has  caused  great  devastation  in 
urban  centers  in  nearly  pvery  country  in  the  civilized 
world.  The  burning  of  Eome  in  the  year  64  A.  D.,  the 
many  fires  in  London,  including  "The  Great  Fire"  in 
1666,  the  numerous  fires  in  the  United  States  as  the  Bos- 
ton fire  in  1872,  the  St.  Louis  fire  in  1851,  the  Chicago 
fire  of  1871,  the  most  disastrous  of  modern  times,  and 
the  San  Francisco  fire  of  1906,  are  all  matters  of  history. 
To  combat  this  danger,  fire  c6mpanies,  public  or  volun- 
tary, exist  in  practically  every  municipality  in  the  United 
States.^    Fire  service  in  the  United  States  has  developed 


1.     A    fire    department    is    an 

agency  of  local  government  main- 
tained for  the  benefit  of  the  local 


community.      Davidson    v.    Hine, 
151  Mich.  294,  115  N.  W.  246. 
A    municipality    having   a   fire 
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on'  so  large  a  scale  that  in  1902  it  was  estimated  that  in 
proportion  to  population  the  fire  force  of  this  country 
was  nearly  four  times  that  of  Grermauy  or  France,  and 
about  three  times  that  of  England.^  For  example,  in 
New  York  City  over  four  thousand  men  are  employed 
among  the  uniformed  fire  force  and  about  eight  million 
dollars  was  appropriated  for  fire  protection  in  that  city 
in  1906.8 

In  the  larger  cities,  the  fire  department  is  usually 
under  the  control  of  a  board  of  fire  commisioners,*  and  in 
some  cities  the  fire  and  police  board  is  one  and  the  same 
board.  Such  a  board,  with  certain  powers  and  duties 
conferred  upon  it,  is  frequently  beyond  the  control  of 
the  municipal  council  or  governing  legislative  body  as 
to  such  powers  and  duties.^ 

Fire  districts  in  some  localities  are  provided  and  such 
districts  are  often  held  to  be  quasi  corporations.^ 

§  2414,     Police  force  in  general. 
From  the  watchman  of  early  days  has  developed  the 

engine  house  can  not  use  Its  funds  2.    Scrlbner's  Magazine,  Article 

to  pay  members  of  a  private  fire  by  P.  G.  Hubert  on  "Fire  Fighting 

company  not  appointed  firemen  by  To-Day    and    To-Morrow." 

the   municipality.     Greenough    y.  3.     See    Bnc.    Brit.,    vol.    10,    p. 

Wakefield,   127   Mass.   275.  416. 

Branch     of    city     government,  4.    Who  may  appoint  board  of 

volunteer  fire  department  is.    Peo-  fire  commissioners.     State  v.  La- 

ple  V.   San  Francisco  Pire  Dept.,  hift,  146  Wis.  490,  131  N.  W.  824. 

14  Cal.  479.  Control   of    fire    department,   f 

Officers,  members  of  volunteer  438,  ante,  vol.  2. 

fire  department  are  not  public  of-  Appointment — poitical   parties, 

ficers.    People  v.  Pinckney,  32  N.  Statutes  sometimes  require  board 

Y.  377.  of   fire   commissioners   to   be   se- 

Exemption   from   jury   service,  lected  from  the  two  dominant  po- 

statutes  often  grant  to  volunteer  litical  parties.     State  v.  Sargent, 

firemen.     Re  Krupp,   41  Tex.   Or.  145    la.   298,   124   N.   W.    339. 

Rep.   355,  54  S.  W.  590.  5.     Jones  v.  Doherty   (Tex.  Civ. 

Police  power,  exercise  of  in  re-  App.),  56  S.  W.  596. 

gard    to    fires,    §§    948-952,  ante,  6.    Prout  v.  Pittsfleld  Fire  Dist, 

vol.  3.  154   Mass.  450,  28  N.  E.   679. 

.Cisterns   in   streets.     Power  of  Fire   district  held  a  quasi  mu- 

municipallty   to   construct   cistern  nlcipal     corporation.       Wood     v. 

in  street,  §  1345,  ante,  vol.  3.  Quimby,  20  R.  I.  482,  40  Atl.  161. 
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policeman  of  today.''  The  o-ffiGe  of  policeman  or  police 
patrolman  was  nnlmown  at  common  law,  and  wherever 
such  office  or  place  exists  it  is  the  creation  of  statute 
law  or^  municipal  charter'or  ordinance.*  The  ancient  con- 
servator of  the  peace  was  the  watch  and  constable,  much 
after  the  Dogberry  pattern,  and  all  citizens  were  bound 
to  take  their  turn  in  keeping  watch.*  However,  at  pres- 
ent, in  this  country,  police  officers  are  paid  and  they 
constitute,  in  municipalities  of  any  considerable  size,  an 
important  department  of  the  municipal  government,  or 


7.  state  V.  Evans,  161  Mo.  95, 
110,  61  S.  W.  590,  84  Am.  St.  Rep. 
669. 

Watchmen  of  Semitic  cities,  § 
11,  p.  24,  n.  54,  ante,  vol.  1. 

Fire  and  police  department  of 
Ancient  Rome,  §  30,  p.  62,  and 
note  91,  ante,  vol.  1. 

Early  -watchmen  in  London,  p. 
417,  n.  12,  ante,  vol.  1. 

Police  force  of  London  and 
European  ca,pltals,  p.  417,  n.  12, 
ante,  vol.  1. 

8.  BuUis  V.  Chicago,  235  111. 
472,  85  N.  E.  614. 

Policemen,  when  creatures  of 
statute,  "can  exercise  only  such 
pov7er  and  authority  as  has  been 
granted  by  legislative  enactment; 
and,  further,  they  are  in  fact  state 
officers  rather  than  city  officers, 
yet,  the  office  being  authorized 
and  created  by  statute,  the  officer 
filling  it  is  a  conservator  of  the 
peace,  and  has  the  undoubted 
right  to  arrest  violators  of  the 
laws  and  ordinances  and  police 
regulations,  without  warrant.  In 
the  classes  of  cases  provided  by 
statute;  but  he  is  not  exempt  from 
civil  liability  when  he  acts  in  a 
wrongful,  oppressive,  and  illegal 
manner,  and  the  general  doctrines 
of  the  law  touching  personal  lia- 


bility for  torts  apply  to  police- 
men." Lawton  v.  Harkins  (Okla. 
1912),    126    Pac.    727. 

In  Chicago,  the  office  of  police 
patrolman  has  been  abojished. 
Preston  v.  Chicago,  246  111.  26,  92 
N.  E.  591. 

If  the  office  of  patrolrdan  in  a 
city  has  not  been  created  by  stat- 
ute or  ordinance,  it  can  not  be 
created  by  an  ordinance  appro- 
priating money  to  pay  the  salary 
of  a  person  acting  as  such  of- 
ficer. Bullis  V.  Chicago,  235  111. 
472,  85  N.  E.  614. 

Patrolman  alleged  to  have  been 
Illegally  dismissed  can  not  com- 
pel his  reinstatement,  in  Chicago, 
since  there  Is  no  statute  creating 
the  office  of  patrolman  in  that 
city.  Gersch  v.  Chicago,  250  111. 
551,  95  N.  B.  630. 

Police  power,  Ch.  25,  ante, 
vol.  3. 

Reguiring  police  officer  at 
theatre,  at  expense  of  owner,  S 
950,  ante,  vol.  3. 

Actions  to  enforce  police  ordi- 
nances, Ch.  27,  ante,  vol.  3. 

9.  Smith,  Mod.  Law  of  Mun. 
Corp.,  §  1378. 

Early  watchmen  in  London,  § 
181,  p.  417,  note  12,  ante,  vol.  1. 
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of  the  state  and  local  govemment  in  the  corporate  lim- 
its. For  example,  in  New  York  City,  at  present,  the  po- 
lice force  numbers  over  eight  thousand  men,  in  Chicago 
over  three  thousand,  and  in  Philadelphia  over  twenty- 
four  hundred.  In  New  York  City,  the  head  of  the  en- 
tire force  is  the  Police  Commissioner  and  under  him  are 
four  deputy  commissioners,  a  cMef  inspector  and  eighteen 
assistant  inspectors,  eighty-seven  captains  in  charge  of 
precincts,  nearly  six  hundred  sergeants,  the  patrolmen, 
and  a  detective  bureau.^" 

The  police  are  usually  "officers,"  "  and  the  term  "po- 
liceman" is  often  a  comprehensive  one,  and  generally 
includes  every  member  of  the  police  force,  whatever  his 
rank,^^  such  as  the  chief  of  police,^*  although  where  a 
statute  refers  to  policeman  or  officer  of  police,  a  chief 
of  police  is  not  a  policeman."  Strictly  speaking,  how- 
ever, a  patrolman  "is  a  member  of  the  police  force  who 
patrols  a  designated  territory,  commonly  called  a  beat." 

It  is  within  the  power  of  municipal  authorities  to  pre- 
scribe reasonable  rules  and  regulations  for  the  conduct 
of  its  police  officers,  and  to  discharge  such  officers  if  they 
refuse  to  obey  them." 

10.  21  Encyc.  Brlttanica,    980,     are  not  eligible  as  police  commla- 
981.  sloners    unless    residents    of    the 

See  5  181  and  notes,  ante,  vol.  1.     municipality.    Seals  v.  State,  164 

11.  §    2417,    post.  Ala.   582,   51   So.    337. 
"Corporate  authorities,"  police  Notice  to   policemen   as  notice 

commissioners  not,  so  that  power  to    municipality,    see    chapter    on 

to  tax  can  be  delegated  to  them.  Municipal     Liability     for     Torts, 

Lovlngston  v.  Wider,  53  111.  302,  post,  vol.  6. 
and  see  §  2383,  ante.  Civil   service   examination    for 

"Police  force"  is  not  synonym-  policemen,  §  460,  ante,  vol.  2. 
ous  with  "police  power."  Florence         12.    State  v.  Edwards,  40  Mont. 

V.   Brown,   49    S.   C.   332,   337,   26  313,  106  Pac.  703. 
S.  E.  880,  27  S.  E.  273.  13.     State   ex    rel.    v.   Kennedy, 

Constables  are  usually  township  69  Conn.  220,  223,  37  Atl.  503. 
officers,   but    policemen    may,   by         14.    State  ex  rel.  v.  Valllns,  140 

statute,  be  authorized  to  perform  Mo.  523,  532,  41  S.  W.  8'87. 
the  duties   of  constables.     White         16.    State  v.  Edwards,  40  Mont. 

V   Manistee  County,  105  Mich.  608,  287,   106  Pac.  695. 
63  N.  W.  653.  16.     Harwell  v.  Mansfield,  9  Ga. 

Eligibility.     Generally,  persons  App.  479,  71  S.  B.  764. 
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§  2415.     Same — police  commissioners. 

Police  commissioners  are  generally  state  and  not.  mu- 
nicipal officers,"  and  are  a  body  separate  and  independ- 
ent of  the  municipal  council,  or  any  department  of  the 
local  government.^®  The  powers  of  police  commissioners 
depend  upon  the  provisions'  of  the  statute  or  charter 
creating  such  board,  but  ordinarily  the  duties  of  the 
board  must  be  performed  by  it  as  a  body  and  cannot  be 
delegated  to  any  member.^^  Oftentimes  the  board  is 
given  authority  to  appoint  the  police  force;  but  in  such 
case  the  regular  force  cannot  be.  increased  beyond  the 
prescribed  legal  limit.*".  Generally,  the  board  is  also  em- 
powered to  make  rules  for  the  government  and  discipline 
of  the  force.*^  So  the  board,  where  given  power  to  make 
rules,  may  establish  a  system  of  fines  and  ■  forfeitures 
for  absence  from  or  neglect  of  duty.^* 

§  2416.     Same — chief  of  police. 

The  office  of  chief  of  police  is  generally  an  appointive 

Management  of   police,   §   436,  See  §  181,  ante,  vol.  1. 

p.  976  (note),  ante,  vol.  2.  19.    Francis   v.    Blair,    96    Mo. 

17.  In  Baltimore,  the  police  515,  9  S.  W.  894,  89  Mo.  291,  1 
commissioners  are  appointed    by  S.  W.  297. 

the  governor  of  the  state.  Cull  20.  State  v.  Mason,  153  Mo.  23, 
V.  Wheltle,  114  Md.  58,  78  Atl.  54  g.  -w.  524. 
820,  holding,  however,  that  gov-  gl.  Francis  v.  Blair,  96  Mo. 
ernor  can  not  suspend  members  g^g  9  S  W  894 
of  the  board  pending  the  hearing 
of  charges  preferred  against  them. 
Sometimes  statutes  require  that 
the  board  of  police  commissioners 
shall  be  selected  from  the  two 
leading  political  parties  so  that, 
as  far  as  practicable,  two  mem-  Failure  to  pay  debts,  board 
bers  of  the  board  shall  be  mem-  may  provide  punishment  for  by 
bers  of  the  dominant  party,  and  Ane,  etc.  Cleu  v.  San  Francisco 
one  member  a  member  of  the  Po»ce  Com'rs,  3  Gal.  App.  174,  84 
party  next  in  numerical  strength.      Pa,a.  672. 

State  V.  Sai'gent,  145  la.  298,  124         22.    Malcolm    t.     Boston,     173 
N.  W.  339.  Mass.  312,  53  N.  B.  812. 

18.  People  V.  New  York  Police 
Com'rs,   93   N.  Y.   97. 


Political  activities.  May  forbid 
policemen  participating  in  any 
political  caucus  or  canvass. 
Brownell  v.  Russell,  76  Vt.  326, 
57  Atl.  103. 
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and  not  an  elective  one.^^  In  the  absence  of  law  author- 
izing it,  ordinaidly  the  office  cannot  be  created  by  an  ordi- 
nance.^* Generally,  to  be  eligible,  one  must  be  a  resi- 
dent of  the  municipality,  and  in  some  municipalities  the 
office  is  under  civil  service  rules.  His  term  of  office,  and 
the  power  to  remove  him,  are  governed  by  the  local  law, 
and  is.  in  no  wise  different  so  far  as  the  rules  of  law 
are  concerned,  from  any  other  like  office.  Such  an  officer 
has  been  held  not  a  "city  officer."  ^'^  Sometimes,  he  has 
more  or  less  concurrent  power  with  the  police  board  to 
make  rules.'"' 

§  2417.     Policemen  and  firemen  as  "public  officers." 

Policemen  are  generally  held  to  be  public  officers,  and 
also  state  and  not  local  officers.*'^  But  while  there  are 
some  decisions  to  the  contrary,^*  and  sometimes  a  stat- 
ute or  charter  provision  exj)ressly  designates  firemen  as 
public  officers,^^  it  is  held  in  many  cases  that,  at  least 
under  certain  circumstances,  firemen  and  the  officials  in 

23.  Who  may  appoint  chief  of  formed.  State  v.  Edwards,  38 
police.     Perrett  v.  Wegner    (Tex.      Mont.  250,  99  Pac.  940. 

Civ.   App.   1911),   139   S.   W.   984,  A  constable  of  a  city  has  been 

construing  Galveston   Charter.  held     not    within   the    term     "or 

City  marshal,  nature  of  ofiBce,  other    police    officer."      Common- 

§   437,  ante,  vol.  2.  wealth  v.  Smith,  111  Mass.  407. 

24.  Atty.-Gen.  v.  Connors,  27  Police  of  St.  Louis  are  both 
Fla.'  329,  9  So.  7.  state  and  city  officers.     State  ex 

25.  Burroughs  v.  Eastman,  93  rel.  v.  St.  Louis,  174  Mo.  125,  73 
Mich.   433,   53  N.  W.    532.  S.  W.  623,  61  L.  R.  A.  593. 

26.  Eslinger  v.  Pratt,  14  Utah,  28.  Padden  v.  New  York  City, 
107,   46   Pac.   763.  92    N.    Y.    S.    926,    45   Misc.   Rep. 

27.  §  181,  ante,  vol.  1,  and  note  517. 

on  pp.  410,  411,  413,  ante,  vol.  1.  §  180,  notes  3-5,  ante,  vol.  1. 

Policemen  and  firemen  as  of-  Fire  marshal  held  public  of- 
ficers or  employees,  p.  943,  note,  ficer.  People  ex  rel.  v.  Soannel, 
ante,  vol.  2.  49   N.   Y.   S.   1096,   22   Misc.   Rep. 

See  note  in  36  L.  R.  A.  (N.  S.)  298.     And   see   People  ex  rel.   v. 

881-884.  McGuire,  50  N.  Y.  S.  520,  27  App. 

A   policeman   Is   not   strictly   a  Div.  593. 

state  officer  nor  is  he  a  municipal  29.    Nelson    v.     Superior,     109 

officer    or    servant   of   a    city    in  Wis,  618,  85  N.  W,  413. 
^hich  his  duties  are  to  be  per- 
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the  fire  department  are  not  public  oflScers.*"  In  some  ju- 
risdictions where  that  is  the  rule,  the  courts  distinguish 
between  the  police  department  the  men  in  which  are 
held  to  be  public  officers,  and  the  fire  department,  on  the 
ground  that  the  establishment  of  fife  departments  by 
municipalities  is  a  voluntary-  act  of  self-protection,  and 
is  not  within  the  control  of  the  state  through  the  legis- 
lature.^^ However,  even  in  states  where  firemen  have 
been  held  not  public  oflScers  in  some  senses  of  the  term,  it 
has  been  held  that  they  are  public  officers  within  the 
broader  meaning  of  the  term  so  as  to  come  within  the 
rule  of  law  forbidding  public  officers  to  assign  unearned 
salary.^'' 

§  2418.  Legislative  control  of  fire  and  police  depart- 
ments. 

During  the  first  half  of  the  century,  the  control  of  the 
police  was  everywhere  in  the  hands  of  the  local  authori- 
ties, but  beginning  with  the  year  1857  state  boards^of  po- 
lice commisioners  were  created  for  the  management  of 
the  police  in  several  of  the  larger  cities.  In  1900  the 
police  of  Baltimore,  St.  Louis,  Boston  and  Cincinnati 
were  still  under  the  management  of  state  boards  but 
nearly  everywhere  else  the  old  method  of  local  control 
had  been  re-established.^^ 

The  power  of  the  legislature  to  control  the  police  de- 
partment of  a  municipality  is  well  settled.^*     But  the 

30.  state  ex  rel.  v.  Johnson,  123         §  2418,  post. 

Mo.    43,    27    S.    W.    399.     Exempt  32.     Schmitt  v.  Doollng,  14B  Ky. 

Firemen's   Ben.   Fund   v.   Roome,  240,   140   S.  W.  197,   36  L.   R.  A. 

93  N.  Y.  313,  45  Am.  Rep.  217;  (N.  S.)  881. 

People  V.  Plnckney,  32  N.  Y.  377;  33.    16  New  Internat.  Enc.  175. 

State  ex  rel.  v.  Jennings,  57  Olilo  See  §  181,  ante,  vol.  1. 

St.  415,  49  N.  B.  404,  63  Am.  St.  34.     §  181,  ante,  vol.  1. 

Rep.  723.  It  is  now  well  settled,  it  seems. 

In    Montana,    statute   expressly  that  the   legislature   may   impose 

so  provides.    State  ex  rel.  v.  Ana^  upon  municipalities  the  burden  of 

conda,  41  Mont.  577,  111  Pac.  345.  supporting  their  police  organlza- 

31.  Lexington  v.  Thompson,  tions,  without  giving  the  munici- 
113  Ky.  540,  68  S.  W.  477,  57  L.  palitles  any  control  over  the  ex- 
R.  A.  775,  101  Am.  St.  Repl  361.  penditures  thereof,  i.  e.,  that  the 
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power  of  the  legislature  to  control  municipal  fire  depart- 
ments, while  recdgnized  in  some  states,^"*  is  flatly  denied 
in  other  states,  including  Michigan,^®  Indiana,*''  and  Ken- 
tucky.** In  Nebraska,  the  courts  have  reversed  their  po- 
sition several  times.** 

The  reason  for  distinguishing  between  the  fire  and  po- 
lice departments,  by  holding  the  former  not  subject  to 
legislative  control,  is  that  the  latter,  from  the  nature  of 
their  position,  act  for  the  whole  state  in  so  far  as  their 


legislature  designates  its  own 
agencies  to  make  the  plan  effi- 
cient. Arnett  v.  State  ex  rel.,  168 
Ind.  180,  80  N.  E.  153,  and  cases 
cited. 

"The  better  opinion  as  to  the 
police  system  seems  to  be  that 
inasmuch  as  the  state  is  charged 
primarily  -with  the  preservation 
of  public  peace,  and  the  protec- 
tion of  life  and  property  in  the 
cities,  as  well  as  in  the  rural  dis- 
tricts, city  police  is  in  a  large 
measure  at  least  a  part  of  the 
state  constabulary,  and  its  mem- 
bers perform  the  function  of  state 
officials  In  the  exercise  of  dele- 
gated state  sovereignity.  There- 
fore, in  so  far  as  the  police  sys- 
tem of  our  cities  forms  a  part  of 
our  state  government  -they  are 
subject,  to  legislative  control." 
Lexington  v.  Thompson,  113  Ky. 
540,  68  S.  W.  477,  24  Ky.  L.  Rep. 
384,  57  L.  R.  A.  775,  101  Am.  St. 
Rep.  361. 

Police  department  as  a  depart- 
ment of  the  state,  §  436,  ante, 
vol.  2. 

Who  may  appoint  police  com- 
missioners, §  436,  p.  975,  ante, 
vol.  2. 

Who  may  appoint  police  officers, 
§  459,  ante,  vol.  2. 


Metropolitan  police  bill  In  New 
York,  power  of  legislature  to  pass, 
see  §  172,  note  39,  ante,  vol.  1. 

In  the  absence  of  constitutional  ' 
prohibitions,  the  legislature  may 
fix  the  number  of  policemen  in 
cities  of  a  certain  class.  Re 
Paducah,  125  Ky.  510,  101  S.  W. 
898,  31  Ky.  L.  Rep.  170. 

In  Illinois,  however,  statute 
providing  for  appointment  of  po- 
lice commissioners  for  East  St. 
Louis  was  held  unconstitutional 
in  so  far  as  it  authorized  such 
commissioners  to  issue  certificates 
of  indebtedness  against  the  city 
without  its  consent.  People  ex 
rel.  V.  Canty,  55  111.  33. 

35.  People  v.  Pinckney,  32  N. 
Y.  377. 

36.  Davidson  v.  Hine,  151  Mich. 
294,  115  N.  W.  246,  15  L.  R.  A. 
(N.  S.)  575,  Justice  Hooker  dis- 
senting. 

37.  State  ex  rel.  v.  Fox,  158 
Ind.  126,  63  N.  E.  19,  56  L.  R.  A. 
893,  and  see  §  180,  p.  413,  note  ''•, 
ante,  vol.  1. 

38.  Lexington  v.  Thompson, 
113  Ky.  540,  68  S.  W.  477,  24 
Ky.  L.  Rep.  384,  57  L.  R.  A.  775, 
101   Am.   St.   Rep.   361. 

39.  S  180,  p.  413,  ante,  vol.  1. 
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jurisdictions  extend,  and  deal  with  matters  with  which 
the  state  as  a  whole  is  concerned.*" 

§  2419.    Who  may  appoint  policemen  and  firemen. 

This  is  purely  a  matter  of  local  concern.*^  In  the 
larger  cities,  the  fire  and  police  force  is  generally  ap- 
pointed by  the  fire  and  police  commissioners,  while  in 
the  smaller  ones,  the  municipal  council  generally  ap- 
points. Express  authority  conferred  upon  the  council  to 
appoint  such  officers  as  deemed  necessary,  it  has  been 
held,  authorizes  it  to  appoint  policemen.*^  Generally, 
however,  the  mayor  cannot  appoint  policemen  without 
the  consent  of  the  council.*^  And  if  the  charter  or  stat- 
ute provides  for  the  election  of  municipal  officers  or  their 
appointment  by  the  mayor,  the  right  to  appoiat  officers 
of  the  police  department  cannot  be  delegated  to  the  su- 
perintendent of  that  department.** 


40.  Combs  V.  Bonnell,  33  Ky. 
L.  Rep.  219,  109  S.  W.  898. 

41.  See  People  ex  rel.  v.  Car- 
penter, 135  N.  Y.  S.  593,  77  Misc. 
244,  and   §  459,  ante,  yoI.  2. 

Charter  authority  to  appoint 
policemen  as  self-executing,  p. 
1012,    ante,   vol.    2. 

Power  to  appoint  private  de- 
tectives. Power  to  pass  ordi- 
nance for  the  government  and 
good  order  of  the  village  to  sup- 
press vice  and  immorality,  to 
prevent  crime,  etc.,  and  "to  ap- 
point policemen,  night  watchmen 
and  superintendent  of  police,  and 
to  prescribe  their  duties,"  confers 
no  implied  authority  to  engage 
private  detectives  "to  Investigate 
and  report  upon  violations  of  the 
laws  of  the  village."  However,  in 
the  language  of  the  court: 
"Should  an  extraordinary  and  un- 
usual  state   of   affairs    arise    re- 


specting the  violation  of  criminal 
law,  which  of  necessity  called  for 
special  and  extraordinary  means 
on  the  part  of  the  village  authori- 
ties to  discharge  these  corporate 
functions,  an  implication  of  au- 
thority might  arise  for  the  em- 
ployment of  means  and  measures, 
in  addition  to  those  expressly  con- 
ferred, which  would  be  commen- 
surate to  meet  the  necessities  of 
such  an  occasion."  Mannagan  v. 
Buxton,  145  Wis.  81,  83,  129  N.  W. 
642,  citing  McQuillin,  Mun.  Ord., 
§  53  et  seq.,  on  question  of  im- 
plied power.  And  see  §  357  et 
seq.,  vol.   1. 

42.  Early    v.     State,     50     Tex. 
Grim.  Rep.  344,  97  S.  W.  82. 

43.  Moore  v.  Hupp,   17   Idaho, 
232,   105  Pac.  209. 

44.  People  v.  McCann,  247  111. 
130,  93  N.  B.  100. 
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§  2420.     Removal  or  suspension. 

Like  other  officers,  policemen  and  firemen  may  be  re- 
moved for  cause,*^  and,  where  it  is  so  provided,  at  the 
pleasure  of  the  appointing  power.*^  So  special  provi- 
sions sometimes  exist  as  to  the  discharge  of  persons  ' '  on 
the  force  for  extinguishing  fires. ' '  *''  And  the  term  "fire- 
men," as  used  in  a  statute  prohibiting  their  removal 
without  cause,  includes  "call  members."*^ 

In  some  states,  however,  police  commissioners  can  be 
removed  only  by  the  governor.*' 

What  are  grounds  for  removal,  where  a  removal  must 
be  for  cause,  may  depend  upon  statutes  or  charter  pro- 
■  visions,  but  generally  is  to  be  determined  by  the  mean- 
ing of  "good"  or  "sufficient"  cause.^"     Civil  service 


45.  Removal  of  officer  for 
cause  in  general,  §  552,  ante, 
vol.  2. 

Removal  of,  policemen.  State 
V.  Anaconda,  41  Mont.  577,  111 
Pac.  345. 

46.  Mayor  may  suspend  police- 
man pending  investigation  of  his 
conduct.  Rees  v.  Minneapolis,  105 
Minn.  246,  117  N.  W.  432. 

Chief  of  police  held  to  hold  only 
during  pleasure  of  appointing 
power.  Leeper  v.  Jamison,  32 
Nev.   327,  108  Pac.  1. 

Detective  as  subject  to  re- 
moval at  pleasure,  see  Reising  v. 
Portland,  57  Ore.  295,  111  Pac. 
377. 

Suspension  of  firemen  hy  chief 
engineer.  Glynn  v.  Oswego,  130 
N.  Y.   S.   860,  71   Misc.  Rep.   592. 

47.  People  v.  Wurster,  35  N. 
Y.  S.  90,  89  Hun,  8,  holding  la- 
borer not  included. 

48.  Lyon  v.  Board  of  Fire 
Com'rs,  53  N.  J.  L.  92,  20  Atl. 
757. 

49.  §  555,  note  71,  ante,  vol.  2. 


50.    See  §  556,  ante,  vol.  2. 

"Good  cause,"  what  Is,  for  re- 
moval of  chief  of  police.  Thomas 
V.  Thompson,  31  Ky.  L.  Rep.  524, 
102  S.  W.  849. 

Faise  return.  Making  a  false 
official  return  is  ground.  Joyce  v. 
Chicago,    120    111.   App.    398. 

Bribery.  Solicitation  and  ac- 
ceptance of  a  bribe  is  ground  for 
removal.  People  v.  Powell,  127 
m.  App.  614.  ' 

Unbecoming  conduct  as  ground. 
Sullivan  v.  Martin,  81  Conn.  585, 
71  Atl.  783;  McNiff  v.  Waterbury, 
82  Conn.  43,  72  Atl.  572;  People 
ex  rel.  v.  Baker,  129  N.  Y.  S.  349, 
144  App.  Div.  450. 

Conduct  unbecoming  an  officer, 
committed  two  years  before  be- 
coming a  member  of  the  force,  is 
not  ground  for  removal.  Dolan  v. 
Ix)uisville,  142  Ky.  818,  135  S.  W. 
272. 

"IVIisconduct  in  office,"  what  is. 
State  V.  Butte,  43  Mont.  389,  117 
Pac.  77. 

Insanity  as  ground  of  removal. 
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restrictions  as  to  removal,  if  any,'*^  must  be  observed; 
and  the  procedure  must  follow  that  prescribed  by  stat- 
ute, charter  or  civil  service  rules.*** 

§  2421.     Salaries  and  compensation. 

In  so  far  as  the  right  of  policemen  and  firemen  to  com- 
pensation and  the  amount  thereof,  is  concerned,  no  spe- 


Relblich  v.  Cropsey,  130  N.  Y.  S. 
597,  71  Misc.  Rep.  502. 

Insubordination  as  ground.  Peo- 
ple ex  rel.  v.  Baker,  134  N.  Y.  S. 
917,  150  App.  Div.  250. 

51.    §  557,  ante,  vol.  2. 

Civil  service  applies.  Sullivan 
V.  White,  201  Mass.  506,  88  N.  E. 
9;  Slnis  v.  Police  Oom'rs,  193 
Mass.  547,  79  N.  B.  824  (janitor  at 
police  station  not  an  officer  or 
meinber  of  the  police  departp 
ment);  State  v,  Quinn,  40  Mont. 
472,  107  Pac.  506  (holding  that 
chief  of  police  is  a  "police  offi- 
cer"); State  V.  Roney,  82  Ohio  St. 
376,  92  N.  E.  486. 

IVIontana.  Civil  service  is 
•mandatory,  in  Montana,  only  In 
cities  of  the  first  class.  Grush  v. 
Bishop  (Mont.  1912),  126  Pac.  619. 

Civil  service  regulations  of 
cities  governing  the  police  and 
fire  departments  have  the  force 
of  statutes  and  are  subject  to  the 
same  rules  of  construction.  Peo- 
ple V.  Neville,  109  N.  Y.  S.  640, 
58  Misc.  Rep.  279. 

Civil  service  governs  only  as  to 
officers  appointed  under  J;he  rules 
of  •  the  civil  service  commission. 
People  V.  Chicago,  242  111.  561,  90 
N.  B.  259. 

Removals  of  policemen  pro- 
tected by  civil  service  law  in  case 
of  persons  having  served  the  time 
required  by  law  in  the  volunteer 
fire  department  of  the  city.    Peo- 


ple ex  rel.  v.  Beach,  203  N.  Y. 
620,  97  N.  E.  39. 

52.  |§  563-569,  ante,  vol.  2,  and 
see  Bailey  v.  Examining  and  Trial 
Board,  45  Mont.  197,  122  Pac.  572; 
People  V.  Douglass,  195  N.  Y.  145, 
87  N.  E.  1070;  Re  Reddy,  132  N. 
Y.  S.  937,  148  App.  Div.  725; 
State  V.  Seattle,  65  Wash..  645, 
118  Pac.  821. 

Under  civil  service  rules,  police- 
men cannot  •  be  removed  without 
proceeding  as  required  by  the  stat- 
ute. Lattime  v.  Hunt,  196  Mass. 
261,  81  N.  E.  1001. 

Chief  of  the  fire  department 
can  be  removed  only  as  provided 
for  in  the  statutes  or  charter. 
Leonard  v.  Terre  Haute  (Ind. 
1911),  93  N.  E.  872. 

In  New  York  City,  members  of 
the  iwlice  force  can  be  lawfully 
removed  only  after  a  fair  trial, 
and  that  means  that  the  accused 
shall  be  confronted  by  the  wit- 
nesses against  him,  and  be  given 
an  opportunity  to  hear  their  state- 
ments under  oath  and  to  reason- 
ably cross-examine  them.  Re 
Greenbaum,  201  N.  Y.  343,  94  N. 
E.  853. 

Reinstatement.  Need  not  be 
reinstated  In  same  position  after 
grounds  of  suspension  found  in- 
sufficient, the  statute  requiring 
"reinstatement"  In  such  cases. 
Markey  v.  Pickley,  152  la.  508, 
132  N.  W.  883. 
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cial  rules  can  be  laid  down,  but  those  rules  governing 
the  compensation  of  municipal  officers  in  general,^^  are 
applicable.^*  So  the  general  rules  as  to  salary  in  case 
of  reinstatement  after  removal  from  office  are  applica- 
ble." 

§  2422.     Pensions. 

Pensions  for  officers,  on  retiring  after  a  fixed  number 
of  years  of  service,  or  when  disabled,  are  provided  for 
by  statute  or  charter  in  many  jurisdictions,^®  especially 
in  case  of  policemen  and  firemen.*^  Such  pensions,  gen- 
erally, are  not  considered  as  donations  or  gratuities, 
within  the  rule  of  law  forbidding  municipalities  to  do- 
nate moneys,^*  and  the  better  rule  seems  t6  be  that  the 
legislature  has  power  to  require  municipalities  to  pen- 
sion firemen  and  to  pay  such  pensions  from  the  funds 
of  the  fire  department.^" 

Service  for  twenty-two  years,  although  part  of  the 
time  as  a  volunteer  and  part  of  the  time  on  a  salary 
basis,  entitles  members  of  city  fire  departments  to  a  pen- 

53.  §§  615-536,  ante,  vol.  2.  Policemen,   provisions   for  pen- 

54.  See  notes  on  pp.  1116,  1118,  sions  for.  Edwards  v.  Swelgert, 
1119,  1129,  1130,  1132,  1133,  1150,  15  Cal.  App.  503,  115  Pac.  256  (con- 
1159,  ante,    vol.    2.  struing  San  Francisco  charter  aa 

55.  §  520,  ante,  vol.  2.  to  right  of  widov?  of  policeman  to 

56.  §§  511,  512,  ante,  vol.  2.  recover  pension) ;    Burk^  v.   Pen- 

57.  Firemen.  Statutory  pro-  sion  Fund,  4  Cal.  App.  235,  87  Pac. 
visions  for  pensions  for.  O'Con-  421;  O'Connor  v.  Firemen's  Pen- 
nor  V.  Firemen's  Pension  Fund,  sion  Fund,  155  111.  App.  460,  af£'d 
155  m.  App.  460,  aff'd  in  247  111.  in  247  111.  54,  93  N.  E.  124); 
54,  93  N.  B.  124;  Tyson  v.  Fire-  People  v.  Bingham,  198  N.  Y.  274, 
men's  Pension  Fund,  139  Ky.  256,  91  N.  E.  580;  Re  Hodgins,  196  N. 
129  S.  W.  820;  Re  Roach,  203  N.  Y.  123,  89  N.  E.  423;  People  v. 
Y.  610,  96  N.  E.  1128,  aff'g  126  N.  Bingham,  121  N.  Y.  S.  273,  66 
Y.  S.  766,  141  App.  Div.  872;  Misc.  Rep.  219;  Hodgins  v.  Bing- 
Ramsey  v.  Hayes,  187  N.  Y.  367,  ham,  112  N.  Y.  S.  543,  128  App. 
80  N.  E.  193;  Exempt  Firemen's  Div.  151;  Beal  v.  Bingham,  112 
Ass'n  V.  Little  Falls,  132  N.  Y.  S.  N.  Y.  S.  465,  60  Misc.  Rep.  539. 
798,  148  App.  Dlv.  440;   People  v.  58.     §   2169,   ante. 

Hayes,  122  N.  Y.  S.  1,04,  66  Misc.  59.     State  v.  Love,  89  Neb.  149, 

Rep.  531;  Continental  Hose  Co.  v.      131  N.  W.  196,  34  L.  R.  A.  (N.  S.) 
Fargo,  17  N.  D.  5,  114  N.  W.  834.      607. 


5056  Municipal  Coepoeahons.       ^-^  2423, 2424 

sion,  under  the  Wisconsin  statutes.®"  And  where  firemen 
are  entitled,  by  statute,  to  a  pension  on  retirement  after 
twenty-one  years  of  service,  there  need  not  be  such  num- 
ber of  years  service  subsequent  to  the  enactment  of  the 
statute.®^  However,  an  officer  has  no  vested  right  in  a 
pension  fund.^* 

Generally  the  ividow  of  a  policeman  or  fireman  killed 
or  injured  while  in  the  performance  of  his  duty  is  pro- 
vided for  by  the  statutes.®^  An  "injury"  includes  pneu- 
monia contracted  by  a  policeman  in  performing  his  du- 
ties."* So  if  a  fireman  is  injured  while  in  the  perform- 
ance of  his  duty,  and  as  a  result  of  the  pain  he  becomes 
insane  and  commits  suicide,  he  may  "be  said  to  have 
been  killed  "while  in  the  performance  of  his  duty."*^ 
But  insanity  which  caused  a  patrolman  to  commit  suicide 
while  on  duty  is  not  death  iii  line  of  duty,  where  there  is 
no  showing  -that  insanity  was  the  result  of  performance 
of  duty.^® 

§  2423.     Reimbursement  for  expenses  incurred. 

A  municipality  cannot  e?;pend  money  or  incur  a  debt 
to  reimburse  a  police  officer  for  expenses  incurred  by 
him  in  defending  charges  against  him  for  official  mis- 
conduct, since  such  purpose  is  not  a  public  one.*^ 

§  2424.     Personal  liability  of  policemen  and  firemen  for 
their  acts. 
While  the  general  rule  is  that  a  municipal  officer  is 

60.  state  v.  Knowles,  145  Wis.         64.     State  v.   Policemen's  Pen- 
523,  130  N.  W.  451.  slon   Fund,   138   Wis.   133,   119  N. 

61.  State  V.  Love,  89  Neb.  ,149,  W.  806,  20  L.  R.  A.  (N.  S.)  1175. 
131  N.  W.  196,  34  L.  R.  A.  (N.  S.)  65.    Baker  v.  Fire  Pension  Fund 
607  qom'DS,  18  Cal.  App.  433,  123  Pac. 

62.  §  511,  p.  1097,  ante,  vol.  2.  344. 

63.  §    512,    notes    37-43,    ante,         66.    Hutchens  v.  Covert,  39  Ind. 
vol.  2.  App.  382,  78  N.  E.  1061. 

Widow  of  a  policeman  cannot  67.  Chapman  v.  New  York,  168 
recover  a  pension  unless  he  died  N.  Y.  80,  61  N.  E.  108,  56  L.  R. 
of  an  injury  received  in  line  of  A.  846,  85  Am.  St.  Rep.  661,  hold- 
duty.  McAuliffe  V.  Policemen's  ing  purpose  not  a  county  or  city 
Pension  Fund  (Ky.),  115  S.  W.  one,  within  state  constitution. 
808.  §  2165  et  seq.,  ante 
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not  liable  to  private  action  for  his  acts  done  in  the  hon- 
est performance  of  his  corporate  duties,^®  yet  in  certain 
cases,  as  where  he  exceeds  his  authority  or  the  like, 
members  of  the  police  and  fire  department  are  person- 
ally liable.*"  Thus,  policemen  are  liable  to  prisoners  in 
their  charge  for  damages  for  unnecessary  cruelties  in- 
flicted on  them."  So  police  commissioners  or  patrol- 
men may  be  liable  in  damages  to  third  persons  where 
injured  by  the  negligence  of  the  former.'^  ^  But  a  chief 
of  police  who  compels  one  to  close  his  place  of  business 
on  Sunday,  because  of  his  misinterpretation  of  the  law, 
is  not  liable  in  damages,  where  bad  faith  is  not  shown.'^^ 

§  2425.     Criminal  responsibility. 

Policemen  are  criminally  responsible,  in  some  jurisdic- 
tions, for  wilful  neglect  of  duty.''* 

§  2426.     Powers,  rights  and  duties  of  police. 

If  the  legislature  has  defined  the  powers  and  duties 
of  police  officers,  greater  or  inconsistent  powers  cannot 
be  conferred  by  ordinance.^*  Policemen  will  be  pre- 
sumed, in  the  absence  of  any  showing  in  regard  to  their 
powers,  to  possess  the  ordinary  powers  of  peace  offi- 
cers at  the  common  law.'''  And  a  special  policeman,  un- 
less his  power  is  expressly  limited,  has  the  same  powers 
as  other  policemen.''®  However,  a  policeman,  according 
to  the  general  rule,  cannot  recover  a  reward  where  the 
services  are  in  the  line  of  his  duties.'''' 

§  2427.     Same — entering  premises  without  warrant. 
Police  officers  have  no  right,  it  has  been  held,  to  enter 

Reimbursing     and     indemnify-  73.     Pages     1202,     1203,     note, 

Ing  officers,  §  514  ante,  vol.  2.  ante,   vol.   2. 

68.  §  536,  et  seq.,  ante,  vol  2.  74.     Com.  v.  Hastings,  9  Mete. 

69.  Kearney  v.  Laird,  164  Mo.  (Mass.)   259;  State  v.  Stobie,  194 
App.  406,  144  S.  W.  904.  Mo.  14,  92  S.  W.  191. 

70.  Topeka  v.  Boutwell,  53  Kan.  75.     Doering  v.   State,   49   Ind. 
20,  35  Pac.  819,  27  Li.  R.  A.  593.  66,  61,  19  Am.  Rep.  669. 

71.  Page  1170,  note,  ante,  vol.  2.  76.      Joyce    v.    Parkhurst,    150 

72.  Lecourt  v.   Caster,    50   La.      Mass.  243,  22  N.  E.  899. 

Ann.  521,  23  So.  463.  77.    §  391,  p.  865,  ante,  vol.  1. 

6  McQ.  47 
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without  a  warrant  on  private  property,  such  as  dwell- 
ings or  clubhouses,  because  they  suspect  that  misde- 
meanors are  or  may  be  committed  therein/^ 

§  2428.     Same^ — ^powers  of  police  officer  to  arrest. 

Generally,  statutes  expressly  authorize  policemen  to 
arrest  without  process  for  offenses  against  the  laws  of 
the  municipality,  committed  in  their  presence.''^  Irre- 
spective of  statute,  a  policeman  has  the  same  power  to 
make  arrests  .for  crimes  or  offenses  against  the  state 
as  has  a  sheriff,  and  hence  may  arrest  without  a  war- 
rant if  he  has  reasonable  grounds  for  suspicion.*"  How- 
ever, unless  the  rule  is  changed  by  statute,  a  police  offi- 
cer has  no  right  to  arrest  without  a  warrant  in  cases 
of  misdemeanor  when  the  crime  was  not  committed  or 
attempted  in  his  presence.*^ 

§  2429.     Injunction  against  police  officers. 

The  preventitive  jurisdiction  of  equity  extends  to  the 
acts  of  public  officers,  and  will  be  exercised  in  behalf  of 
private  citizens  who  sustain  such  injury  at  the  hands 
of  those  claiming  to  act  for  the  public  as  is  not  suscepti- 
ble of  reparation  in  the  ordinary  course  of  proceedings 
at  law.®^  It  follows  that  police  officers  may  be  enjoined 
from  illegally  doing  an  act  which  will  result  in  irrepara- 
ble injury  to  the  property  rights  of  an  individual.**  How- 

78.  Fairmont  Athletic  Club  v.  In  St.  Louis,  police  cannot  make 
Bingham,  113  N.  Y.  S.  905,  61  arrests  in  county  outside  of  city. 
Misc.  419.  State  ex  rel.  v.  Stobie,  194  Mo.  14, 

79.  State   v.    Evans,    161    Mo.  57,  92  S.  W.  191. 

95,  lOS,  61  S.  W.  590,  84  Am.  St.  gi.     Fairmont  Athletic  Club  v. 

Rep.  669.  Bingham,    113   N.   Y.    S.    905,    61 

May  arrest  a  person  drunk,  in  misc.  Rep.  419;_People  v.  Glennon, 

his  premises,  without  a  warrant.  74   n.   Y.    S.   794,    797    37   Misc. 

Early  v.  State,  50  Tex.  Crim.  Rep.  Rep    1 

344,  97  S.  W.  82.                ^  g^^  5  ^^jg  ^^^      ^„i_  3 

80.  State   v.   Evans,    161    Mo.  ,      ,   . 

95,  110,  61  S.  W.  590,  84  Am.  St.  »2.      High.    Inj.    (4th    Ed.).    § 

Rep.  669.  ^^°^- 

Power  of  police  to  make  arrests  83.    McKibbin  v.  Ft.  Smith,  35 

beyond,  city  limits,   §   436,  p.  977,  Ark.  352;  Hale  v.  Burns,  91  N.  Y. 

ante,  vol.  2.  S.  929,  101  App.  Div.  101. 
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ever,  the  police  will  not  be  enjoined  from  performing 
their  duties  in  keeping  the  peace,**  nor  will  their  discre- 
tionary acts  be  interfered  with,**  and  the  enforcement 
of  a  valid  criminal  statute  will  not  be  enjoined.** 

So,  in  Colorado,  it  is  held  that  police  interference  with 
a  club  in  the  giving  of  so-called  sparring  exhibitions  will 
not  be  enjoined  on  the  ground  of  the  invalidity  of  the 
statute  or  ordinance  forbidding  such  exhibitions,*'^  and 
that  the  police  cannot  be  restrained  from  interfering  with 
sales  of  liquor  in  plaintiff's  restaurant  on  Sunday,  on 
the  ground  that  the  statute  forbidding  such  sal^s  does 
not  apply  to  restaurants.** 

And  it  has  been  held  in  California,  in  a  case  involv- 
ing the  "red  light  district"  in  San  Francisco,  that  a  pro-  • 
prietor  of  a  cigar  stand  and  restaurant  opening  off  from 
a  passageway  from  a  public  street  to  a  court  on  which 
are  located  "cribs"  for,  purposes  of  prostitution,  cannot 
enjoin  the  police  from  stationing  officers  at  the  entrance 
to  the  passageway,  to  ask  the  names  of  persons  attempt- 
ing to  enter  the  place,  although  the  effect  is  to  injure  the 
business  of  plaintiff.*® 

Most  of  the  decisions  relating  to  enjoining  police  offi- 
cers are  found  in  New  York,  and  while  the  decisions  are 
not  entirely  harmonious  in  that  state,®"  the  rule  which 
can  be  deduced  from  them  as  a  whole  is  that  the  rights 
of  private  persons  will  ordinarily  be  protected  by  in- 
junction against  unwarranted  acts  of  the  police.®^  How- 

84.  Chicago  v.  Wrlsht,  69  111.  90.  See  Fairmont  Athletic  Club 
318,  325.  V.  Bingham,  113  N.  T.  S.  905,  908, 

85.  Kearney  v.  Laird,  164  Mo.      909,  61  Misc.  Rep.  419. 

App.  406,  144  S.  W.  904.  91.    A  captain  of  police  will  bQ 

86.  Hatcher  v.  Calls  (Tex.  Civ.  restrained  by  injunction  from 
App.  1911),  133  S.  W.  914.  stationing  policemen   in  front  of 

87.  Olympic  Athletic  Club  t.  a  store  on  suspicion  that  it  is  a 
Speer,  29  Colo.  158,  67  Pac.  161.  pool  room,  andi  threatening  with 

88.  Adams  v.  Chesapeake  Oys-  arrest  those  who  enter.  CuUen  v. 
ter  &  Fish  Co.,   34   Colo.   219,   82  Bourke,  93  N.  Y.  S.  1085. 

Pac.  528.  Perhaps     the     most     emphatic 

89.  Pon  V.  Wittman,  147  Cal.  judge  of  the  Supreme  Court  in 
280,  81  Pac.  984,  2  L.  R.  A.  (N.  his  decisions  In  protecting  places 
g.)  683.  Of      amusement      and      busiuesa 
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ever,  tlie  Court  of  Appeals  of  New  York  has  recently 
held  that  stationing  officers  outside  of  a  place  having  a 
liquor  tax  certificate  will  not  be  enjoined,  nor  will  the 
.notification  of  customers  that  the  house  is  likely  to  be 
raided  and  that  those  who  enter  are  liable  to  arrest, 
where  the  officers  suspect  th%  place  of  being  a  disorderly 
house,  on  the  theory  that  "we  see  nothing  in  the  case 
at  bar  to  take  it  out  of  the  ordinary  ride  that  equity  will 
not  interfere  to  prevent  the  enforcement  of  the  criminal 
lawy  '^  The  Supreme  Court  of  New  York,  however,  has 
several  times  refused  to  follow  this  decision  of  the  Court 
of  Appeals,  according  to  the  broad  construction  put  upon 
it  by  some,  but  have  limited  the  rule  to  the  particular 
facts  of  that  case.^'''  Thus,  it  is  held  that  equity  may  en- 
join wanton  continuous  trespasses  of  police  officers,  with- 
out a  semblance  of  right,  and  where  it  is  apparent  that 
no  question  really  arises  of  the  commission  of  crime.** 
So  the  proprietor  of  a  physical  culture  school  may,  it 
has  been  held,  restrain  police  officers  from  trespassing 
upon  his  premises  and  threatening  his  patrons,  under  a 
charge  that  the  place  is  used  for  gambling,  where  the 

against  police  surveilance  and  in-  113  App.  Div.  424,  dist'g  Delaney 

terference    was    Justice    Gaynor  v.  Flood,   183  N.  Y.   323,  on  the 

who   Is  now   the  mayor   of  New  ground  that  in  the  latter  case  the 

York  City.  sale  of  liquor  was  Involved. 

92.  Delaney  v.  Flood,  183  N.  Y.  Public  officers  may  be  restrained 
323,  76  N.  B.  209,  2  L.  R.  A.  (N.  by  Injunction  from  performing 
S.)  678,  111  Am.  St.  Rep.  759.'  acts    in    the    discharge    of    their 

93.  Post,  this  section.  duties    amounting   to    a    trespass 

94.  McGorie  v.  McAdoo,  99  N.  resulting  in  irreparable  injury  to 
Y.  S.  47,  113  App.  Div.  271,  dist'g  the  aggrieved  party.  Injunction 
Delaney  v.  Flood,  183  N.  Y.  323,  -win  lie  to  restrain  a  captain  of 
70  N.  E.  209,  2  L.  R.  A.  (N.  S.)  police  from  stationing  officers  In 
678,  111  Am.  St.  Rep.  759;  Hagan  a  saloon  and  restaurant  on  sus- 
V.  McAdoo,  99  N.  Y.  S.  255,  113  picion  that  ^gambling  is  being 
App.  Div.  506.  carried  on  therein.    Hale  v.  Burns, 

Stationing  officers  in  a  restau-  91   N.   Y.    S.  -929,   101   App.    Div. 

rant  may  be  enjoined,  where  no  101,  aft'g  89  N.  Y.  S.  711,  44  Misc. 

ground    Is    shown    for    suspicion  Rep.  1,  and  citing  Weiss  v.  Har- 

that  gambling  is  being  carried  on.  llhy,  49  N.  Y.  S.  81,  23  App.  Div. 

Levy  V.  Bingham,  99  N.  Y.  S.  258,  608. 
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only  justification  for  such  action  is  that  before  the  plain- 
tiff's occupancy  the  place  was  used  for  gambling.®'  And 
the  police  will  be  restrained  by  injunction  from  commit- 
ting a  continuing  illegal  trespass,  as  by  invading  a  hotel 
and  annoying  the  proprietor  and  guests,  under  the  guise 
of  inspection.®^  So  it  has  been  held  that  the  police  may 
be  enjoined  from  entering  without  warrant  the  club- 
rooms  of  an  athletic  club  to  inake  arrests  for  alleged  mis- 
demeanors consisting  of  sparring  exhibitions.®'' 

On  the  other  hand,  the  New  York  courts  have  held  that 
they  cannot  restrain  police  officers  from  carrying  out  a 
threat  to  arrest  persons  for  violating  the  criminal  stat- 
utes by  holding  a  public  eocJiibition  of  wax  figures  on  Sun- 
day, where  the  sole  question  is  whether  the  act  is  a  vio- 
lation of  the  statutes.®^  Companion  decisions  hold  the 
same  rule  as  to  enjoining  police  officers  from  entering 
on  Sundays  a  moving  picture  place,®®  or  enjoining  threats 
to  arrest  for  leasing  ball  rooms  for  social  entertainment 
on  Sundays.^  So  it  has  been  held  that  the  police  will 
not  be  enjoined  from  watching  premises  where  gambling 
is  supposed  to  be  carried  on,  where  reasonable  cause  for 
such  supposition  is  shown.'' 

In  no  event  will  a  court  of  equity  grant  a  complainant 
an  injunction  to  protect  him  in  the  continued  violation 
of  the  law.  It  is  not  the  province  of  equity  to  assist  a 
wrongdoer.  To  obtain  relief  the  complainant  must  come 
into  court  with  clean  hands,  and  this  is  true  although 
it  is  sought  to  enjoin  the  police,  in  their  attempts  to  put 
an  end  to  an  illegal  business,  from  using  oppressive 
measures  even  to  the  extent  of  becoming  trespassers, 

95.  Burns  v.  McAdoo,  99  N.  Y.         99.     Shepard   v.   Bingham,   110 
S    51,  113  App.  Div.  165.  N.  Y.   S.   217,  125  App.  Dlv.   784. 

96.  01ms  V.  Bingham,   101  N.  To  same  effect;  YorkTlIle  Amuse- 
Y.  S.  1106,  116  App.  Div.  804.  ment  Co.  v.   Bingham,  118  N.  Y. 

97.  Fairmont  Athletic  Club  v.  S.  753;  Edwards  v.  McCullan,  118 
Bingham,    113    N.    Y.    S.    905,    61  N.  Y.  S.  181. 

Misc.  Rep.  419.  1.     Suessklnd  v.  Bingham,  110 

98.  Eden    Musee    Am.    Co.    v.  N.  Y.  S.  213,  125  App.  Div«  787. 
Bingham,   110   N.   Y.    S.   210,   125  2.     Cleary  v.  McAdoo,  99  N.  Y. 
App.  Div.  780,  S.  ?0,  113  App.  Dlv.  178. 


5062  Municipal  Coepoeations..  §  2430 

for,  obviously,  to  restrain  such  oppressive  acts  would  be 
to  enable  the  complainant  to  continue  an  illegal  busi- 
ness. Thus  a  club,  organized  as  a  corporation  under 
statutes  relating  to  fraternal  and  benevolent  associa- 
tions, is  not  entitled  to  an  injunction  against  the  police, 
to  protect  it  in  selling  liquor  in  violation  of  law,  notwith- 
standing the  police  continually  raid  its  place  of  business 
and  arrest  its  members  as  vagrants,  because  it  is  ap- 
parent that  the  real  purpose  of  invoking  the  aid  of  the 
court  is  to  enable  the  club  to  sell  liquors  illegally.  It 
may  be  conceded  that  the  police  are  not  justified  in  re- 
sorting to  violent  or  illegal  means  in  order  to  destroy  an 
illegal  business;  however,  it  is  manifest  that  such  busi- 
ness cannot  invoke  the  aid  of  equity  to  continue  its  ex- 
istence.'*" 

§  2430.    Liability  of  municipality  for  failure  to  provide 
adequate  fire  protection. 

A  municipality  is  not  liable  for  losses  resulting  from 
failure  to  provide  an  adequate  water  supply  to  extin- 
guish -fires,^  nor  for  failure  to  provide  proper  fire  ap- 
paratus or  to  keep  it  in  repair  and  in  good  working  con- 
dition.* Likewise,  if  a  municipality  owns  its  water  plant, 
it  is  not  liable  for  injuries  sustained  by  a  consumer  by 
fire  because  of  the  water  supply  being  insufficient.^ 

2a.     Modern   Horse   Shoe   Club  South      Carolina.       Black       t. 

V.  Stewart,  242  Mo.  421,  430,  431,  Coumbia,    19    S.    C.    412,    45   Am. 

146  S.  W.  1157.  Rep.  785. 

3.    Oe(3r.gia.   Wright  v.  Augusta,  West   Virginia.     Mendel    &   Co. 

78  Ga.  241,  6  Am.  St.  Rep.  256.  v.   Wheeling,    28   W.   Va.    233,    57 

Indiana.    Brlnkmeyer  v.  Evans-  Am.  Rep.  664. 

ville,  29  Ind.  187.  4.     Wright  v.  Augusta,   78   Ga. 

Kentucky.     Patch  v.  Covington,  241,  6  Am.  St.  Rep."256;  Robinson 

173   Mon.    (56   Ky.)    722,   66   Am.  v.  EvansviUe,  87  Ind.  334,  44  Am. 

^®'=-  188-  Rep.   770;    Miller   v.   Minneapolis, 

Massachusetts.    Tainter  v.  Wor-  75  Minn.  131,  77  N.  W.  788. 

cester,  123  Mass.  311,  25  Am.  Rep.  Liability  of  water  company  for 

90.    •  property  destroyed  by  fire,  S  1699, 

Pennsylvania.     Grant    v.    Erie,  ante,  vol.  4. 

69  Pa.  420,  8  Am.  Rep.  272.  5.    gee  cases  above  and  index. 
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§  2431.  Liability  of  municipality  for  torts  of  policemen. 
Except  where  otherwise  provided  by  statute,"  it  is  well 
settled  that  a  municipality  is  not'  liable  for  the  torts 
of  its  policemen,''  although  the  policemen  are  appointed 
or  elected  by  the  municipality,®  and  although  the  act  of 
the  police  officer  was  done  in  an  attempt  to  enforce  an 
ordinance  of  the  city  or  town  rather  than  a  statute.*  So 
the  fact  that  the  incompetency  of  the  offending  police- 
man was  known  to  the  municipality  is  immaterial.^"  A 
fortiori,  a  municipality  is  not  liable  for  the  acts  of  its 
policemen  which  are  ultra  vires  and  not  within  the  scope 
of  their  duties,^^  i.  e.,  "for  the  unlawful  acts  committed 


6.  Jolly's  Adm'x  v.  Hawesvllle, 
89  Ky.  279,  12  S.  W.  313;  Pollock's 
Adm'r  v.  Louisville,  13  Bush  (76 
Ky.),  221,  26  Am.  Rep.  260. 

7.  Alabama.  Campbell's  Adm'x 
V.  Montgomery,  53  Ala.  527,  25 
Am.  Rep.  656;  Ready  v.  Tuska- 
loosa,  6  Ala.  227. 

District  of  Columbia.  Grumbine 
V.  Washington,  2  MacArthur  (9 
D.  C),  578,  29  Am.  Rep.  626. 

Georgia.  McElroy  v.  Albany,  65 
Ga.  387,  38  Am.  Rep.  791;  Harris 
y.  Atlanta,  62  Ga.  290;  Cook  t. 
Macon,  54  Ga.  468. 

Illinios.  Clarke  v.  Chicago,  159 
111.  App.  20.  See  also,  Evans  v, 
Kankakee,  231  111.  223,  83  N.  B, 
223,  13  L.  R.  A.  (N.  S.)  1190  (with 
note  on  liability  for  spreading  con- 
tagious diseases). 

Kansas.  Peters  v.  Lindsborg, 
40  Kan.  654,  20  Pac.  490. 

Maryland.  Altvater  v.  Balti- 
more, 31  Md.  462. 

Massachusetts.  Hathaway  v. 
Everett,  205.  Mass.  246,  91  N.  E, 
296. 

Missouri.  Worley  v.  Columbia, 
88  Mo.  106. 

New   York.     WoodhuU  v.   New 


York,  150  N.  Y.  450,  44  N.  E. 
1038,  rev'g  28  N.  Y.  S.  120,  76 
Hun,  390.  , 

North  Carolina.  Mcllhenney  v. 
Wilmington,  127  N.  C.  146,  37  S. 
E.   187,  50  L.  R.  A.  470. 

Pennsylvania.  Miller  v.  Hast- 
ings, 25  Pa.,  Super.  Ct.  569. 

Wisconsin.  Schultz  v.  Milwau- 
kee, 49  Wis.  2^5,  5  N.  W.  342,  35 
Am.  Rep.  779. 

United  States.  See  Clark  v. 
Atlantic  City,  180  Fed.  598. 

In  Georgia,  statute  so  provides. 
Gray  v.  Griffin,  111  Ga.  361,  36  S. 
E.  792,  51  L.  R.  A.   131. 

8.  Hathaway  v.  Everett,  205 
Mass.  246,  91  N.  E.  296. 

9.  Buttrick  v.  Lowell,  1  Allen 
(Mass.),  172,  79  Am.  Dec.  721. 

10.  Rusher  v.  Dallas,  83  Tex. 
151,  18  S.  W.  333;  Craig  v.  Charles- 
ton, 180  111.  154,  54  N.  E.  184; 
Doty  V.  Port  Jervis,  52  N.  Y.  S. 
57.  23  Misc.  Rep.  313;  Mcllhen- 
ney V.  Wl/mlngton,  127  N.  C.  146, 
37  S.  E.  187,  50  L.  R.  A.  470. 

11.  McElroy  v.  Albany,  65  Ga. 
387,  38  Am.  Rep.  791  (where  city 
watchman,  while  drunk,  ma- 
liciously and  without  cause  threw 
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ultra  vires,  and  not  colore  officii,  in  the  known  and  wilful 
violation  of  law."  '^ 

In  Tennessee,  however,  it  has  been  held  that  where 
the  alleged  wrongful  act  of  the  policeman  was  done  with 
the  sanction  of  the  authorities  of  the  municipality,  it  is 
liable  for  the  tort.^®  And  in  Kentucky  it  is  held  that' 
where  a  by-law  is  enacted  for  the  sole  benefit  of  the  mu- 
nicipality and  its  own  citizens,  and  it  is  void  and  uncon- 
stitutional, the  damage  to  a  person  by  police  officers  in 
enforcing  it  may  be  recovered  from  the  municipality.^* 

A  municipality  is  not  liable  for  false  imprisonment  by 
police  officers ;  ^^  illegal  arrest  or  .wrongful  acts  in  mak- 
ing an  arrest ;  '*  unjustifiable  assault  in  making  an  ar- 
rest ;  ^^  arresting  and  carrying  to  jail  a  person  too  sick 
to  bear  the  removal ;  ^*  killing  of  a  slave  while  attempt- 


plaintiff  down  and  broke  Ms  leg) ; 
Galveston  v.  Brown,  28  Tex.  Civ. 
App.  274,  67  S.  W.  156  (impress- 
ing horses  into  service  after  Gal- 
veston fire  in  1900). 

12.  Hart  v.  Bridgeport,  Fed. 
Cas.  No.  6,149,  13  Blatchf.  289. 

13.  Johnson  City  v.  Wolfe,  103 
Tenn.  277,  279,  52  S.  W.  991. 

14.  McGraw  v.  Marion,  98  Ky. 
673,  34  S.  W.  18,  47  L.  R.  A.  593. 

15.  Attaway  v.  Cartersville,  68 
Ga.  740;  Caldwell  v.  Prunelle,  57 
Kan.  511,  46  Pac.  949. 

16.  Arkansas.  Franks  v.  Holly 
Grove,  93  Ark.  250,  124  S.  W.  514. 

California.  Stedman  v.  San 
Francisco,  63  Cal.  193. 

Georgia.  Attaway  v.  Carters- 
ville, 68  Ga.  740. 

Indiana.  Vaughtman  v.  Water- 
loo, 14  Ind.  App.  649,  43  N.  B. 
476;  Laurel  v.  Blue,  1  Ind.  App. 
128,  27  N.  E.  301. 

Kentucky.  Taylor  v.  Owensboro, 
98  Ky.  271,  32  S.  W.  948,  56  Am. 
gt.    Rep.    361    (void    ordinance). 


Bean  v.  Middlesboro,  22  Ky.  L. 
Rep.  415,  57  S.  W.  478. 

Minnesota.  Gulliskon  y.  Mc- 
Donald, 62  Minn.  278,  64  N.  W. 
812. 

New  York,  dayman  v.  New 
York,  102  N.  Y.  S.  661,  117  App. 
Div.  565. 

North  Carolina.  Coley  v.  States- 
ville,  121  N.  C.  301,  27  S.  B.  482. 

Ohio.  Alvord  v.  Richmond,  3 
Ohio  N.  P.  136,  1  O.  S.  &  C.  P. 
Dec.  177. 

Oklahoma.  Lawton  v.  Harkins 
(Okla.  1912),  126  Pac.  727. 

Rhode  Island.  Kelly  v.  Cook, 
21  R.  I.  29,  41  Atl.  571. 

Texas.  Corsicana  v.  White,  57 
Tex.  382. 

17.  Craig  v.  Charleston,  180  111. 
154,  54  N.  B.  184;  Caldwell  v. 
Boone,  51  la.  687,  2  N.  W.  614,  33 
Am.  Rep.  154;  Buttrick  v.  Lowell, 
1  Allen  (Mass.),  172,  79  Am.  Dec. 
721. 

18.  Pollock's  Adm'r  v.  Louis- 
ville, 13  Bush  (76  Ky.),  221,  26 
Am.  Rep.  260, 
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ing  to  arrest  him ;  ^*  closing  a  circus  witli  intent  to  in- 
jure its  owner  ;^"'  animal  unlawfully  impounded,*^  seiz- 
ure of  horse  and  negligence  in  caring  for  him ;  "^  negli- 
gence in  connection  with  enforcement  of  ordinance  pro- 
viding that  unmuzzled  dogs  shall  be  killed ;  "*  negligently 
shooting  bystander  while  trying  to  kill  mad  dog ;  ^*  seiz- 
ure and  destruction  of  whiskey  by  "policemen  under  or- 
ders of  council;*'  extending  netting  across  a  stream  in 
an  endeavor  to  recover  the  body  of  a  drowned  person ;  ** 
etc.  So  a  municipality  is  not  liable  for  trespasses  com- 
mitted by  police  officers  upon  adjoining  property  while 
they  were  searching  a  river  for  a  dead  body,  since  the 
work  engaged  in  was  a  public  duty  as  agent  of  the  state.^^ 
However,  a  municipality  has  been  held  liable  for  in- 
juries received  from  the  acts  of  policemen  in  stretch- 
ing a  rope  across  a  street,  at  the  order  of  the  mayor,  on 
the  theory  that  recovery  could  be  had  for  failure  to  ful- 
fill the  corporate  duty  to  keep  the  streets  free  from  ob- 
structions.'^^  So  it  has  been  held  in  New  York  that  a 
municipality  is  liable  for  injuries  resulting  from  obstruc- 
tions in  the  street  although  the  legislature  had  imposed 
the  duty  of  removing  nuisances  from  the  public  streets 
on  a  board  of  police  commissioners,  and  such  board  was 
an  independent  body  and  not  subject  to  the  control  of 
the  municipality ;  **  but  the  contrary  was  held  in  Mary- 

19.  Stewart  v.  New  Orleans,  9         24.     McKay  v.  Buffalo,  9  Hun 
La.  Ann.  461,  ei  Am.  Dec.  218.  (N.  T.),   401,   aff'd   without  opin- 

20.  Kansas  City  v.  Lemen,  57      ion  in  74  N.  Y.  619. 

Fed.  905,  6  C.  C.  A.  927,  12  U.  S.  25.     Harman  v.   Lynchburg,   33 

App.   640.  Grat.   (Va.)   37. 

21.  Gregg  v.  Hatcher,  94  Ark.  26.      Sehy    v.    Salt    Lake    City 
54,  125  S.  W.  1007.  (Utah  1912),  126  Pac.  691. 

22.  EUitt    T.    Philadelphia,    7  27.    Gillmor  v.  Salt  Lake  City, 
Phila.  (Pa.)  128.                                   32  Utah,  180,  89  Pac.  714,  12  L. 

23.  Culver  v.  Streator,  130  111.      R.  A.  (N.  S.)   537. 

238,  22  N.  B.  810,  6  U  R.  A.  270,  28.     Shinnlck  v.   Marshalltown, 

aff'g  34  HI.  App.  77;   Whitfield  v.  137  la.  72,  114  N.  W.  542. 

Paris,  84  Tex.  431,  19  S.  W.  536,  29.     Kunz   v.   Troy,    104   N.   Y. 

15  L.  R.  A.  783,  31  Am.  St.  Rep.  344,   10  N.  B.  442,   58  Am.  Rep. 

69.    And  see  Moss  v.  Augusta,  93  508. 
Ga.  797,  20  S.  E.  653. 
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land.^"  So,  on  the  same  theory,  the  city  of  St.  Louis 
was  held  liable  for  injuries  resulting  from  falling  over 
an  open  door  in  the  street  leading  tea  cellar  imder- 
neath  the  police  station,  negligently  left  open  by  a  police 
officer  in  charge  of  the  station  house.*  ^ 

On  the  other  hand,  in  NeW  York,  it  has  recently  been 
held  that  the  operation  by  a  municipality  of  an  elevator 
in  a  police  station  is  a  governmental  duty  for  negligence 
in  which  it  is  not  liable  to  one  personally  injured  there- 
by.^2 

It  has .  been  held,  however,  that  the  rule  that  a  munici- 
pality is  not  responsible  for  the  acts  of  policemen  does 
not  apply  to  a  service  performed  by  poUce  officers  in  the 
pecuniary  interests,  of  the  municipality,  since  in  such  a 
case  the  police  officer  acts  outside  of  his  public  duties  and 
becomes  the  servant  of  the  municipality  whose  pecuniary 
interest  he  serves.^* 

The  negligence  of  policemen  for  which  the  municipality 
is  not  liable  may  consist  of  acts  of  omission  as  well  as 
acts  of  commission.**  Thus,  a  municipality  is  not  liable 
for  failure  of  policemen  to  perform  their  duty  to  pro- 
tect private  property  against  a  known  violation  of  the 
law.*^  So  a  municipality  is  not  liable  for  the  negligence 
of  policemen  in  failing,  on  arresting  a  crazy  person,  to 
search  him  for  dangerous  weapons,^^  or  in  not  prevent- 
ing a  wild  animal  show  in  the  streets,*'^  or  for  failure  to 

30.  ^  Altvater  v.  Baltimore,  31  See  also,  Hillstoro  v.  Ivey,  1 
Md.  462.  Tex.  Civ.  App.  653,  20  S.  W.  1012. 

31.  Carrington  v.  St.  Louis,  89  34.  Campbell's  Adm'x  v.  Mont- 
Mo.  208,  1  S.  W.  240,  58  Am..  Rep.  gomery,  53  Ala.  527,  25  Am.  Rep. 
108.  656. 

32.  Wilcox    T.    Rochester,    190  35.      Hart    v.    Bridgeport,    Fed. 
N.  Y.  137,  82  N.  E.  1119,  17  L.  R.  Cas.  No.  6,149,  13  Blatchf.  289. 
A.  (N.  S.)  741,  Justice  Haight  dis-         36.     Stinnett  v.  Sherman   (Tex. 
sentlng.  Civ.  App.),  43  S.  W.  847. 

33.  Twist  V.  Rochester,  55  N.  37.  Little  v.  Madison,  49  Wis. 
Y.  S.  850,  35  App.  Div.  307,  aff'd  605,  6  N.  W.  249.  35  Am.  Rep. 
without  opinion  in  165  N.  Y.  619,  793. 

59  N.  E.  1131. 
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protect  a  prisoner  from  a  inob,^^  or  to  prevent  destruc- 
tion of  property  by  a  mob,^*  or  to  prevent  coasting  in 
violation  of  an  ordinance,*"  or  to  prevent  firing  of  can- 
non in  a  public  street,*^  or  tb  prevent  cattle  running  at 
large.*'' 

On  the  same  theory,  a  municipality  is  not  liable  to 
prisoners  for  injuries  received  during  imprisonment 
from  the  negligent  or  malicious  acts'  of  police  or  other 
officers,**  such  as  failure  to  provide  a  convict  with  proper 
medical  attention,**  nor  for  the  results  of  the  unsanitary 
condition  of  the  place  of  confinement,*^  since  the  mainte- 
nance of  a  jail  is  generally  held  to  he  a  governmental 
function,*^  although  there  is  some  authority  to  the  con- 
trary.*^ 


38.  Gianfortone  v.  New  Orleans, 
61  Fed.  64,  24  L.  R.  A.  592. 

39.  Western  College  v.  Cleve- 
land, 12  Ohio  St.  375. 

40.  Lafayette  v.  Tlmberlake, 
88  Ind.  330;  Faulkner  v.  Aurora, 
85  Ind.  130,  44  Am.  Rep.  1; 
Schultz  V.  Milwaukee,  49  Wis.  254, 
5  N.  W.  342,  35  Am.  Rep.  779. 

Chap,  on  Torts,  vol.  6. 

41.  Norristown  v.  Fitzpatrick, 
94  Pa.  121,  39  Am.  Rep.  1771; 
O'Rourke  v.  Sioux  Falls,  4  S.  D. 
47,  54  N.  W.  1044,  19  L.  R.  A. 
789,  46  Am.  St.  Rep.  760. 

42.  Glvens  v.  Paris,  5  Tex.  Civ. 
App.  705,  24  S.  W.  794. 

43.  McAulifEe  v.  Victor,  15  Colo. 
App.  337,  62  Pac.  231  (burning  of 
jail) ;  Kelly  v.  Cook,  21  R.  I.  29, 
41  Atl.  571. 

So  where  a  person  was  unlaw- 
fully arrested  by  a  police  officer 
and  incarcerated  in  a  police  sta- 
tion, the  municipality  was  held 
not  liable  for  neglect  to  provide 
for  him  while  imprisoned,  result- 


ing In  his  death.    Kelly  v.  Cook, 
21  R.  L  29,  41  Atl.  571. 

44.  Nisbet  v.  Atlanta,  97  Ga. 
650,  25  S.  E.  173. 

45.  Shaw  V.  Charleston,  57  W. 
Va.  433,  50  S.  E.  527. 

46.  Georgia.  Gray  v.  Griffin, 
111  Ga.  361,  36  S.  E.  792,  51  L.  R. 
A.  131. 

Iowa.  Lahner  v.  Williams,  112 
la.  428,  84  N.  W.  507. 

Kansas.  New  Kiowa  v.  Craven, 
46  Kan.  114,  26  Pac.  426;  LaClef 
V.  Concordia,  41  Kan.  323,  21  Pac. 
272,  13  Am.  St.  Rep.  285. 

Minnesota.  GuUikson  v.  Mc- 
Donald, 62  Minn.  278,  64  N.  W. 
812. 

Nfw  YorH.  Wilcox  v.  Rochester, 
190  N.  Y.  137,  82  N.  B.  1119,  17 
L.  R.  A.  (N.  S.)  741. 

West  Virginia.  Brown's  Adm'r 
V.  Guyandotte,  34  W.  Va.  299,  12 
S.  E.  707,  11  L.  R.  A.  121. 

47.  Shields  v.  Durham,  118  N. 
C.  450,  24  S.  B.  794,  36  L.  R.  A. 
293;  Edwards  v.  Pocahontas,  47 
Fed.  268, 
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Furthermore,  a  nmnicipality  cannot  ratify  the  iiiilaw- 
ful  acts  of  its  police  officers,  enforcing  police  regulations, 
so  as  to  make  it  liable  for  their  acts.** 

§  2432.     Liability  of  municipality  for  torts  of  fire  depart- 
ment. 

It  was  held  at  an  early  day  that  the  members  of  the 
fire  department  of  a  municipality,  "when  acting  in  the 
discharge  of  their  duties,  are  not  servants  or  agents  in 
,the  employment  of  the  city  for  whose  conduct  the  city 
can  be  held  liable ;  but  they  act  rather  as  officers  of  the 
city,  charged  with  the  performance  of  a  certain  public 
duty  or  service;  and  no  action  will  lie  against  the  city 
for  their  negligence  or  improper  conduct,  while  acting 
in  the  discharge  of  their  official  duty. ' '  *®  The  ground 
upon  which  the  non-liability  of  municipalities  is  placed 
in  such  cases  is  that  the  power  conferred  upon  them  to 
establish  a  department  for  the  protection  of  the  property 
of  its  citizens  from  fire  is  of  a  public  or  governmental 
nature^"  This  rule  of  non-liablity  has  been  followed  in 
many  decisions  and  is  well  settled.^^    And  the  municipal- 

48.  Caldwell  v.  Boone,   51  la.  individuals,    unless    made    so    by 
687,  2  N.  W.  614,  33  Am.  Rep.  154.  statute — a  position  in  accord  with 

49.  Hafflord   v.    New   Bedford,  the  general  current  of  authority. 
16  Gray   (Mass.),  297,  302.  Harrington   v.   G-reenville    (N.    C. 

.     50.     Frederick  v.  Columbus,  58  1912),  75  S.  B.  849. 

Ohio  St.  538,  546,  51  N.  E.  35.  51.    Galifornia.    Howard  v.  San 

In  Peterson  v.  Wilmington,  130  Francisco,  51  Cal.  52. 

N;  C.  76,  40  S.  E.  853,  56  L.  R.  A.  Connecticut.     Judson     v.     Win- 

959,   it  was  held:     "That  an  em;  sted,    80   Conn.    384,    68   Atl.    999, 

ployee  of  a  fire  department  of  a  city  15  L.  R.  A.    (N.  S.)   91    (holding, 

cannot  recover  for  injuries  caused  however,  that  borough  was  liable 

by  a  hose  reel  of  the  city  fire  de-  for  private  injury  caused  by  negli- 

partment  being  knowingly  allowed  gence  In  flushing  a  hydrant,  as  an 

to  be  and  remain  in  unsafe  and  dan-  incident  of  its  regular  water  serv- 

gerous  condition."    The  ruling  was  ice,   but   not   incident   to    its   fire 

made  to  rest  on  the  principle  that  department    service) ;    Jewett    v. 

In   maintaining   and   operating   a  New  Haven,  38  Conn.  368,  9  Am. 

fire  department  for  the  benefit  of  Rep.  382;  Torbush  v.  Norwich,  38 

the  public  the   city  v\ras   engaged  Conn.  225,  9  Am.  Rep.  395. 

in   the  exercise   of  governmental  Illinois.    Wilcox  v.  Chicago,  107 

duties,  and  therefore  not  liable  to  111.  334,  47  Am.  Rep.  434. 
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ity  is  not  liable  either  for  acts  of  commission  or  acts  of 
omission,^-  unless  liability  is  expressly  imposed  by  ktatute 
or  tbe  act  complained  of  is  expressly  authorized  or  or- 


Indiana.  Robinson  v.  Evans- 
ville,  87  Ind.  334,  44  Am.  Rep.  770 
(burning  of  property  as  result). 

Iowa.  Saunders  v.  Ft.  Madison, 
111  la.  102,  82  N.  W.  428. 

Kentucky.  Davis  v.  Lebanon, 
108  Ky.  688,  57  S.  W.  471  (injury 
to  stock  of  goods  from  water); 
Greenwood  v.  LoulsTille,  13  Bush 
(76  Ky.),  226,  26  Am.  Rep.  263; 
Terrell  v.  Louisville  Water  Co., 
31  Ky.  L.  Rep.  1281,  105  S.  W. 
100;  Hazel  v.  Owensboro,  30  Ky. 
L.  Rep.  627,  99  S.  W.  315. 

Louisiana.  Yule  v.  New  Orleans, 
25  La.  Ann.  394. 

Maine.  Burrlll  v.  Augusta,  78 
Me.  118,  3  Atl.  177,  57  Am.  Rep. 
788. 

Massachusetts.  Fisher  v.  Bos- 
ton, 104  Mass.  87,  6  Am.  Rep.  196. 

Minnesota.  Grube  v.  St.  Paul,  34 
Minn.  402,  26  N.  W.  228. 

Mississippi.  Alexander  v.  VIcks- 
burg,  68  Miss.  564,  10  So.  62. 

Missouri.  Heller  v.  Sedalia,  53 
Mo.  159,  14  Am.  Rep.  444;  Mc- 
Kenna  v.  St.  Louis,  6  Mo.  App. 
320. 

Nebraska.  Gillespie  v.  Lincoln, 
35  Neb.  34,  52  N.  W.  811,  16  L.  R. 
A.   349. 

New  York.  Smith  v.  Rochester, 
76  N.  T.  506;  Gaetjens  v.  New 
York,  116  N.  Y.  S.  759,  132  App. 
Div.  394. 

Ohio.  Frederick  v.  Columbus, 
58  Ohio  St.  538,  51  N.  E.  35; 
Thomas  v.  Findlay,  6  Ohio  Cir. 
Ct.  R.  241,  3  O.  C.  D.  435. 


Pennsylvania.  Kies  v.  Brie,  135 
Pa.  144,  19  Atl.  942,  20  Am.  St. 
Rep.  867;  Freeman  v.  Philadel- 
phia, 13  Phila.  (Pa.)  154;  Lilly  v. 
Scranton,  2  Lack.  Leg.  N.  (Pa.) 
175. 

Rhode  Island.  Dodge  v.  Gran- 
ger, 17  R.  I.  664,  24  Atl.  100,  15  U 
R.  A.  781,  33  Am.  St.  Rep.  901. 

Texas.  Blankenship  v.  Sher- 
man, 33  Tex.  Civ.  App.  507,  76  S. 
W.  805  (injury  while  fire  depart- 
ment in  parade). 

Vermont.  Welsh  v.  Rutland,  56 
Vt.  228,  48  Am.  Rep.  762. 

Washington.  Cunningham  v. 
Seattle,  40  Wash.  59,  82  Pac.  143, 
4  L.  R.  A.  (N.  S.)  629;  Lawson  v. 
Seattle,  6  Wash.  184,  33  Pac.  347. 

Wisconsin.  Higgins  v.  Superior, 
134  Wis.  264,  114  N.  W.  490,  13  Lr 
R.  A.    (N.  S.)   994. 

Compare  Brickill  v.  New  York, 
7  Fed.  479,  482,  infringement  of 
patents. 

"There  is  In  fact,  a  remarkable 
unanimity  on  the  subject."  Fred- 
erick V.  Columbus,  58  Ohio  St.  538, 
549,  51  N.  B.  55. 

However,  courts  of  admirality 
have  refused  to  apply  this  rule 
but  instead  have  held  the  munic- 
ipality liable.  Workman  v.  New 
York,  179  U.  S.  552,  21  Sup.  Ct. 
212,  45  L.  Ed.  314;  Henderson 
V  Cleveland,  93  Fed.  844;  Thomp- 
son Nav.  Qo.  V.  Chicago,  79  Fed. 
984. 

52.  Greenwood  v.  Louisville, 
13  Bush  (76  Ky.),  226,  26  Am, 
Rep.  263. 
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dered  by  tlie  municipal  government.®*  So  the  munici- 
pality is  not  liable  for  injury  resulting  from  negligent 
mismanagement  of  the  fire  apparatus,  without  regard  to 
whether  the  apparatus  is  being  used  in  the  extinguish- 
ment of  fires  or  otherwise.'*  Likewise,  negligence  in 
selecting  or  retaining  a  fireman  known  to  he  incompetent 
is  not  ground  of  liability.^^  And  a  fireman  cannot  re- 
cover from  the  municipality  for  injuries  received '  by 
him  in  the  performance  of  governmental  functions,"® 
although  several  cases  hold  the  municipality  liable  where 
a  fireman  is  injured  by  reason  of  defects  in  streets.^'' 
So  the  municipality  is  not  ordinarily  liable  to  one  fire- 
man for  injury  through  the  negligence  of  another  fire- 


53.  Burrill  v.  Augusta,  78  Me. 
118,  3  Atl.  177,  57  Am.  Rep.  788. 

54.  Frederick  v.  Columbus,  58 
Ohio  St.  538,  51  N.  E.  35. 

65.  Shanewerk  v.  Ft.  Worth, 
11  Tex.  Civ.  App.  271,  32  S.  W. 
918;  Higgins  v.  Superior,  134  Wis. 
264,  114  N.  W.  490,  13  L.  R.  A. 
(N.  S.)  994. 

56.  Long  V.  Birmingham,  161 
Ala.  427,  49  So.  881,  and  see  chap- 
ter on  Torts. 

But  see,  as  contra,  Wagner  v. 
Porfland,  40  Or.  389,  67  Pac.  300. 

57.  Chapter  on  Municipal  Lia- 
bility for  Torts,  xiost,  vol.  6. 

"Defect  in  street:  proximate 
cause.  So,  conceding  the  nonlia- 
bility of  the  appellant  for  the 
negligence  of  its  firemen,  never- 
theless, if  the  collision  of  the  fire 
engine  in  their  charge  with  the 
wagon  in  which  appellee  was  rid- 
ing resulted  solely  from  a  defect 
in  the  street,  the  defect,  if  it  was 
such  as  to  prevent  the  street  from 
being  reasonably  safe  for  ordinary 
travel  by  the  public,  and  was 
known,  or  by  the  exercise  of  ordi- 


nary care  might  have  become 
known  to  appellant  in  time  to  re- 
pair it  before  the  accident,  must 
be  regarded  as  the  efilcient  or 
proximate  cause  of  appellee's  in- 
jury. 

There  is,  however,  another  as- 
pect of  the  law  applicable  to  the 
case  it  will  be  well  to  here  no- 
tice. Although  the  defect  in  the 
street  may  have  contributed  to 
the  collision  between  appellant's 
fire  engine  and  the  wagon  result- 
ing in  appellee's  injury,  if  at  the 
time  the  horses  attached  to  the 
fire  engine  were  from  fright  run- 
ning away  and  beyond  the  con- 
trol of  the  driver,  whether  such 
fright  resulted  from  the  negli- 
gence of  the  driver  or  other  cause, 
and  appellee's  injuries  would  have 
been  sustained,  in  the  absence  of 
the  defect  in  the  street,  by  the 
running  away  of  the  horses  alone, 
then  the  defect  in  the  street  can 
not  be  regarded  as  the  proximate 
cause  of  the  injury."  Louisville 
V.  Bridwell  (Ky.  1912),  150  S.  W. 
672. 
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man.^*  In  Kansas,  however,  it  has  been  held  that  a 
municipality  is  performing  a  ministerial  public  duty,  in 
maintaining  a  fire  station,  and  is  liable  to  an  employee 
in  charge  of  such  a  station  for  personal  injuries  result- 
ing from  neglect  to  furnish  a  safe  place  to  work.^^ 

58.  Shanewerk  v.  Ft.  Worth,  59.  Bowden  v.  Kansas  City,  69 
11  Tex.  Civ.  App.  271,  32  S.  W.  Kan.  587,  77  Pao.  573,  66  L.  R.  A. 
918.        >  181.  105  Am.  St  Rep.  187. 
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§  2433.  Establishment  and  government  of  public  schools. 
The  power  to  establish  public  schools  and  school  dis- 
tricts and  to  enact  laws  for  their  government  is  vested 
in  the  legislature,  but  is  frequently  delegated,  to  some 
extent  at  least,  to  school  boards  or  boards  of  education,^ 
or  municipal  corporations.* 

§  2434.     Status  of  boards  of  education  and  school  dis- 
tricts. 
Boards  of  education  and  school  districts  are  sometimes 
regarded  as  municipal  corporations.*     Sometimes  they 


1.  Clayton  County  High  School 
V.  Clayton  County,  9  la.  175;  Dis- 
trict Twp.  V.  Dubuque,  7  la.  262; 
Board  of  Education  v.  Welch,  51 
Kan.   792,   33   Pac.  654. 

Board  of  education  may  be 
organized  under  a  special  act  of 
the  legislature  to  assist  in  carry- 
ing out  the  general  common 
school  system  adopted  by  the 
state.     State  ex  rel.  v.  Tracy,  94 


Mo.  217,  6  S.  W.  709. 

Boards  of  education  have  power 
to  establish  high  schools,  exercise 
sole  control  over  school  property, 
which  can  not  be  delegated.  Mo- 
lacek  V.  White,  31  Okla.  693,  122 
Pac.  523. 

3.  §   441  ante,  vol.  2. 

4.  Indiana.  Davis  v.  Steuben 
School  Twp.,  19  Ind.  App.  694,  50 
N.  B.  1. 
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are  viewed  as  quasi  municipal  corporations."  On  the 
contrary  other  cases  hold  that  school  districts  are  created 
and  continued  for  educational  pvirposes,  and  not  for  the 
purpose  of  exercising  any  of  the  functions  of  govern- 
ment, and  are  not  municipal  corporations  in  their  na- 
ture or  purpose.® 


Kentucky.  Brown  v.  Newport 
Bd.  of  Education,  108  Ky.  783,  67 
S.  "W.  612„  22  Ky.  L.  Rep.  483. 

Michigan.  People  v.  Port  Hu- 
ron Board  of  Education,  39  Mich. 
635. 

Minnesota.  School  Dlst.  No.  7 
▼.  Thompson,  B  Minn.   280. 

THeu)  Jersey.  Com'rs  of  Trenton 
V.  Fell,  52  N.  J.  Eq.  689,  29  Atl. 
816. 

Iflew  York.  Union  Free  School 
Dlst.  V.  Glen  Park,  96  N.  Y.  S. 
428,   109   App.   Div.   414. 

North  Carolina.  Smith  v.  School 
Trustees,  141  N.  C.  143,  53  S.  E. 
624. 

Vermont.  Tlleston  v.  Newman, 
23  Vt.  421. 

Washington.  Maxon  v.  School 
Dist.,  5  Wash.  142,  31  Pac.  462,  32 
Pac.  110;  State  v.  Grimes,  7  Wash. 
270,   34   Pac.   836. 

School  district  referred  to  as 
a  municipal  corporation  in  Whit- 
ney V.  Stow,  111  Mass.  368. 

School  district,  held  to  be  a  mu- 
nicipality within  the  meaning  of 
a  statute  fixing  eight  hours  as  a 
day's  work  for  workmen  employ- 
ed by  any  county,  city,  township 
or  other  municipality.  State  v. 
Wilson,  65  Kan.  237,  69  Pac.  172. 

5.  Los  Angeles  School  Dist.  v. 
Longden,  148  Cal.  380,  83  Pac.  246 ; 
Hughes  V.  Ewing,  93  Cal.  414,  28 
Pac.  1067;    §   113  ante,   vol.   1. 

Scliool  district.  Is  "A  public 
5  McQ.  48 


and  quasi  municipal  corporation 
organized  by  legislative  authority 
or  direction,  comprising  a  defined 
territory  for  the  erection,  main- 
tenance, government  and  support 
of  the  public  schools  within  its 
territory  in  accordance  with  and 
in  subordination  to  the  general 
school  laws  of  the  state,  invested, 
for  these  purposes  only,  with  pow- 
ers of  local  self-government  and 
generally  of  local  taxation,  and 
administered  by  a  board  of  of- 
ficers usually  elected  by  the  voters 
of  the  district."  Black's  Law 
Dictionary  -(2d  Ed.).  These  of- 
ficers are  variously  styled  "school 
directors"  "school  commission- 
ers" "boards  of  education"  and 
"boards  of  supervisors"  of  schools. 

6.  People  V.  Trustee,  78  TU. 
136. 

See  §§  113,  114  ante,  vol.  1;  § 
441,  ante,  vol.  2. 

A  board  of  directors,  and 
schooi  district,  held  not  to  be  a 
municipal  corporation  within  the 
meaning  of  a  st^ute  declaring 
that  no  person  shall  be  eligible 
to  the  office  of  justice  of  the  coun- 
ty court,  who  at  the  time  of  his 
election  shall  hold  any  office  un- 
der a  municipal  or  railroad  cor- 
poration. Heller  v.  Stremmel,  52 
Mo.  309. 

A  school  district  is  not  a  "mu- 
nicipality" within  a  law  providing 
that  one-half  the  tax  collected  on 
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It  is  quite  Tiniformly  held  that  school  trustees  and 
school  districts  constitute  quasi  corporations,''  public  in 
their  nature,^  and  that  school  trustees  are  public  offi- 


cers.' 


A  school  district  may  be  a  separate  and  distinct  cor- 
poration from  the  municipality  or  township  in  which  it 


saloons  under  the  act  shall  be 
paid  orer  by  the  county  treasurer 
to  the  municipality  in  which  the 
business  is  conducted.  Sheridan 
Dist.  Twp.  V.  Frahm,  102  la.  5,  70 
N.  W.  721. 

A  school  district  is  a  quasi  cor- 
poration, but  not  a  municipal  cor- 
poration. It  belongs  in  the  same 
class  as  counties  and  townships. 
Freeland  v.  Stillman,  49  Kan.  197, 
30  Pac.  235. 

School  districts  are  not  strictly 
municipal  corporations,  but  exer- 
cise within  a  prescribed  sphere 
many  of  the  faculties  of  a  corpo-" 
ration.  Wharton  v.  School  Direc- 
tors, 42  Pa.  St.  358. 

School  districts  are  not  munic- 
ipal corporations.  Even  when  in- 
vested with  corporate  capacity 
and  the  power  of  taxation,  are 
but  quasi  corporations,  with  lim- 
ited powers  and  liabilities.  Mad- 
den V.  Lancaster  County,  65  Fed. 
188,  12  C.  C.  A.  566. 

7.  Connecticut.  McLoud  v.  Sel- 
by,  io  Conn.  390^  27  Am.  Dec.  689. 

Illinois.  People  v.  Dupuyt,  71 
111.  651. 

Massachusetts.  Gaskill  v.  Dud- 
ley, 6  Met.  (Mass.)  546,  39  Am. 
Tec.  750. 

Mississippi,  Littlewort  v. 
Davis,  50  Miss.  403;  Connell  v. 
Woodard,  5  How.  (Miss.)  665,  37 
Am.  Dec.  173. 

New   Jersey.     Landis    v.    Aah- 


worth,  57  N.  J.  U  509,  31  Itl. 
1017. 

School  districts  are  quasi  cor- 
porations for  building  and  'repair- 
ing school  houses  and  other  pur- 
poses. Andrews  v.  Bstes,  11  Me. 
267,    26    Am.    Dec.    521. 

Are  quasi  corporations  of  the 
same  class  as  towns.  Whitney  v. 
Stow,  111  Mass.  368. 

Board  of  education  is  a  corpo- 
ration, and  the  distinction  between 
this  and  a  quasi  corporation  com- 
posed of  the  trustees  of  an  ordi- 
nary school  district  pointed  out. 
Bassett  v.   Fish,   75  N.  Y.   303. 

"A  school  district  is  a  body  cor- 
porate, and  may  ask  the  aid  of 
equity  to  prevent  a  consummation 
of  Illegal  and  void  appointments 
and  creation  of  a  debt  against  it." 
School  Dist.  V.  School  Dist.  No.  1, 
63  Mich.  51,  29  N.  W.  489;  School 
Dist.  V.  Bodenhammer,  43  Ark. 
140. 

8.  Hughes  V.  Ewlng,  93  Cal. 
414,  28  Pac.  1067;  Trustees  V.  Tat- 
man,.13  111.  27;  Bush  v.  Shipman, 
5  111.  186;  School  Town  v.  Ken- 
dall, 72  Ind.  91,  37  Am.  Rep.  139; 
Brown  v.  Board  of  Education,  108 
Ky.  783,  57  S.  W.  612,  22  Ky.  L. 
Eep.  483. 

9.  School  Town  v.  Kendall,  72 
Ind.  91,  37  Am.  Rep.  139;  Landis 
V.  Ashworth,  57  N.  J.  L.  509,  31 
Atl.  1017;  State  v.  Deshler,  25  N. 
J.  L.  177. 
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may  be  located/"  even  though  the  territorial  extent-  of 
the  two  is  the  same."  Where  the  board  of  education  is  a 
corporation  distinct  from  the  municipality  it  maj/  sue 
and  he  sued  as  such.^^  But  where  it  is  simply  one  of 
the  agencies  of  the  municipal  corporation,  its  acts  within 
the  scope  of  its  agency  and  the  provisions  of  the  charter 
are  the  acts  of  the  city  or  town  for  which  the  latter  alone 
is  responsible.^^  "Where  a  board  of  education  is  a  body 
corporate,  it  is  sometimes  regarded  as  the  agency  of  the 
state  government,  and  hence,  in  such  relation  is  not  liable 
for  the  negligence  of  its  agents  and  servants  while  work- 
ing on  school  buildings." 


10.  California.  Dlst.  v.  Long- 
den,  148  Cal.  380,  83  Pac.  246; 
San  Diego  v.  Dauer,  97  Cal.  442, 
32  Pac.  561. 

Indiana.  Teeple  v.  State,  171 
Ind.  268,  86  N.  E.  49;  McLaughlin 
v.   Shelby   Twp.,   5,2   Ind.   114. 

Michigan.  Board  of  Education 
V.  Detroit,  30  Mich.  505. 

Missouri.  Buchanan  County 
School  Dlst.  V.  St.  Joseph  School 
Dist,  184  Mo^  140,  82  S.  W. 
1082;  State  v.  Henderson,  145  Mo. 
329,   46   S.  W.   1076. 

Termont.  North  Troy  School 
Dist.  V.  Troy,  80  Vt.  16,  66  Atl. 
1033. 

United  States.  National  Water- 
works Co.  V.  School  Dist.,  48  Fed. 
523. 

11.  Los  Angeles  School  Dist.  v. 
Longden,  148  Cal.  380,  83  Pac.  246; 
Hornby  v.  State,  69  Ind.  102; 
Heizer  v.  Yohn,  37  Ind.  415. 

12.  Board  of  Education  v. 
Fowler,  19  Cal.  11;  Whitehead  v. 
Detroit  Board  of  Education,  139 
Mich.  490,  102  N.  W.  1028;  Gun- 
nison V.  Board  of  Education,  81 
N.  Y.  S.  181,  80  App.  Div.  480, 
aff'd  in  176  N.  Y.  11,  68  N.  E.  106; 
Donovan  v.  Board  of  Education, 


55  How.  Ft.  176;  Water  Supply 
Co.  of  Albuquerque  v.  Albuquer- 
que, 9  N.  M.  441,  54  Pac.  969. 

13.  Ocorr  &  Rugg  v.  Little 
Falls,  79  N.  Y.  S.  251,  77  App. 
Div.  592,  aff'd  in  178  N.  Y.  622, 
70  N.  B.  1104;  Madden  v.  Kinney, 
116  Wis.  561,  93  N.  W.  535;  Klaus 
V.  Green  Bay,  34  Wis.  628. 

Agency  of  municipal  corpora- 
tion. Board  of  education  is  In 
some  jurisdictions  the  agency  of 
the  city,  and  a  part  of  the  munic- 
ipal government.  Ocorr  &  Rugg 
V.  Little  Falls,  79  N.  Y.  S.  251, 
77  App.  Div.  592,  alf'd  in  178  N. 
Y.  622,  70  N.  E.  1104;  Brenan  v. 
People,  176  111.  620,  52  N.  B.  353; 
Klaus  V.  Green  Bay,  34  Wis.  628; 
Madden  v.  Kinney,  116  Wis.  561, 
93    N.    W.    535. 

14.  Whitehead  v.  Detroit  Bd. 
of  Educaltion,  139  Mich.  490,  102 
N.  W.  1028;  Kinnare  v.  Chicago, 
171  111.  332,  49  N.  E.  536,  aff'g 
70  111.  App.  106. 

The  term  "board  of  education" 
provided  for  cities  by  statute  is 
but  another  term  for  "board  of 
trustees."  Kennedy  v.  Miller,  97 
,Cal.  429,  32  Pac.  561. 
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§  2435.     Eligibility  of  members  of  board  of  education. 

The  elibibility  of  members  of  a  board  of  education 
depends  upon  the  requirements  of  the  law  applicable  to 
the  particular  board.  It  is  sometimes  provided  that  each 
member  must  be  a  resident  of  the  ward  for  which  he 
is  chosen,  and  sometimes  a  removal  from  the  ward  from 
which  a  member  is  chosen  vacates  the  oflSce.*'  A  deputy 
sheriff  of  a  municipality,  it  has  been  held,  is  not  ren- 
dered ineligible  to  the  office  of  school  director  by  a  con- 
stitutional provision  forbidding  a  state  officer  from  hold- 
ing office  in  such  municipality.^®  Nor  is  he  a  municipal 
officer  within  the  meaning  of  a  provision  forbidding  the 
holding  of  two  municipal  offices  at  the  same  time,  since 
his  duties  are  to  be  performed  under  the  state  govern- 
ment.^'' 

§  2436.     Election  of  members  of  board  of  education. 

Local  laws  generally  prescribe  the  manner  of  electing 
members  of  boards  of  education,  or  school  directors, 
and  such  laws  must  be  followed  in  substancJe.  Accord- 
ingly members  cannot  be  selected  by  secret  ballot  where 
the  law  requires  such  election  to  be  by  viva  voce  voting.^* 

15.  People  T.  Board  of  Educa-  during  the  term  for  which  he  shall 
tion,  1  Denlo.  (N.  Y.)  647;  !S  liave  been  elected  such  member 
445,  450  ante,  vol.  2.  be  eligible  for  election  or  appolnt- 

16.  State  v.  Bus,  135  Mo.  325,  ment  to  any  office  that  is  now  or 
36  S.  W.  636,  33  L.  R.  A.  616.  hereafter  may  be  by  law  rqulred 

17.  State  T.  Bus,  135  Mo.  '325,  to  be  filled  by  such  board,  com- 
36  S.  W.  636,  33  L.  R.  A.  616,  hold-  mlttee  or  body  of  which  he  is 
ing  that  the  office  of  deputy  sher-  such  member.  State  v.  Board  of 
iff  is  not  Incompatible  with  the  Education,  54  N.  J.  L.  313,  23 
office  of  school  director.  Atl.  670. 

Incompatible  officers,  §  452  ante,  18.    Elliot   v.    Burke,    113    Ky. 

vol.  2.  479,  68  S.  W.  445,  24  Ky.  L.  Rep. 

A  board  of  education  of  a  mu-  292. 

nicipatity   Is  a    municipal    board  Ordinance     providing     for     ap- 

within  the  meaning  of  a  statute  pointment  by  joint  convention  of 

providing  that  "no  member  of  any  the  two  houses  of  the  city  coun- 

board  of  aldermen,  common  coun-  cil,  held  valid.    Hooper  v.  New,  85 

cil,  township  committee  or  other  Md.   565,  37  Atl.  424. 
municipal   board   or    body,    shall 
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So  vacancies  in  the  board  must  be  filled  in  the  manner 
provided  by  law.^®  The  municipal  council  having  power 
to  elect  school  trustees  and  fill  vacancies  in  the  office  has, 
as  incidental  thereto,  the  power  to  receive  and  accept  res- 
ignations.^** 

§  2437.    Powers  of  boards  of  education. 

A  board  of  education  has  only  such  powers  as  are 
expressly  given  to  it  or  as  result  by  fair  implication 
from  the  powers  expressly  granted,*^  and  can  enter  into 


19.  By  popular  vote  at  next 
municipal  election.  Commonwealth 
V.   Evans,   102   Pa.   394. 

By  the  city  council.  Le^ch  v. 
State,  78  Ind.  570. 

Vacancies  In  ofBce  generally,  see 
§  479  ante,  vol.  2. 

20.  Leech  v.  State,  78  Ind.  570. 
Resignation    of    officers,    see    | 

495  ante,  vol.  2. 

21.  California.  Denman  v. 
Webster  (Cal.),  70  Pac.  1063,  affd 
In  139  Cal.  452,  73  Pac.  139. 

Kentucky.  Heyker  v.  McLaugh- 
lin, 106  Ky.  509,  50  S.  W.  859, 
51  S.  W.  820,  20  Ky.  L.  Rep.  1983. 

Illinois.  Harris  v.  Kill,  108  111. 
App.  305;  Stevenson  v.  School  Di- 
rectors, 87  111.  255. 

Michigan.  Board  of  Education 
V.  Detroit,  80  Mich.  548,  45  N.  W. 
585. 

New  7ork.  Wright  v.  Rosen- 
bloom,  66  N.  Y.  S.  165,  52  App. 
Div.    579. 

Rule  as  to  powers  of  municipal 
corporation,   S  352  ante,  vol.  1. 

Powers  of  school  districts,  §  114 
ante,  vol.  1;  of  boards  of  edu- 
cation,  §  441  ante,  vol.  2. 

The  "majority'  rule  applicable 
to  a  quorum  to  transact  business, 
or  to  the  election  of  officers,  can 
not  be  changed  by  a  board  of  edu- 


cation under  power  to  enact  rules 
for  the  conduct  of  its  proceedings. 
Malloy  V.  Board  of  Education,  102 
Cal.  642,  36  Pac.  948;  Heyker  v. 
McLaughlin,  106  Ky.  509,  50  S.  W. 
859,  51  S.  W.  820.  20  Ky.  L.  Rep. 
1983. 

Power  of  general  superintend- 
ence over  all  schools  established 
does  not  authorize  board  of  educa- 
tion to  appoint  a  superintendent 
of  music.  Perot  v.  Philadelphia, 
11  Phlla.   (Pa.)   181. 

Expenditure  for  convention. 
Authority  given  to  "defray  the 
contingent  expenses  of  the  board" 
from  the  school  fund  does  not  au- 
thorize it  to  expend  the  sum  of 
nearly  ?900  for  the  expenses  of 
two  of  its  members  in  attending 
a  convention  between  which  and 
the  duties  of  the  board  there  is 
no  palpable  connection.  Wright 
V.  Rosenbloom,  66  N.  Y.  S.  165, 
52  App.  579. 

Can  not  appoint  a  treasurer  of 
the  school  funds  unless  the  power 
Is  conferred  upon  it  by  statute, 
and  the  custody  of  such  funds  be- 
longs to  the  treasurer  of  the  mu- 
nicipality. People  V.  Board  of 
Education,  166  111.  388,  46  N.  E. 
1099^ 

Text   books.     Where   power   to 
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such  contracts  only  as  it  is  empowered,  expressly  or  im- 
pliedly, to  make.^^  It  cannot  engage  in  business  or  make 
contracts  outside  its  functions  toucMng  education.  Con- 
sequently, it  cannot  lease  a  school  lot  for  the  production 
of  oil  and  gas.^^  One  contracting  with  a  board  of  educa- 
tion is  chargeable  with  knowledge  of  the  extent  of  its 
powers  to  contract.^* 

These  boards  are  usually  given  extensive  discretionaiy 
powers  in  order  that  they  may  the  better  assist  in  carry- 
ing out  the  general  school  system  adopted  by  the  state 
and  thus  promote  the  cause  of  education.  They  are  gen- 
erally empowered  to  make  rules  and  regulations,  sub- 
ject, of  course,  to  the  laws  of  the  state,  for  the  govern- 
ment of  the  schools  under  their  control ;  it  being  intended 
that  they  should  exercise  their  best  judgment  for  the 
highest  good  of  the  schools.^^    The  courts  will  not  inter- 


establish  text  books  to  be  used  in 
tbe  public  schools  is  conferred 
upon  the  board  of  education,  al- 
legations in  a  complaint  to  re- 
strain the  consummation  of  a  con- 
tract for  text  books,  of  bad  mo- 
tives of  undue  influence  upon  the 
part  of  members  of  the  board  are 
of  no  significance.  Madden  v. 
Kinney,  116  Wis.  561,  93  N.  W. 
535. 

School  district  as  public  cor- 
poration. Under  a  statute  provid- 
ing that  "each  county,  city,  or  in- 
corporated town,  unless  subdi- 
vided by  the  legislative  authority 
thereof,  forms  a  school  district," 
each  school  district  is  a  public 
corporation.  Estate  of  Bulmer,  59 
Cal.  131;  Hughes  v.  Ewing,  93 
Cal.  414,  28  Pac.  1067;  Kennedy 
V.  Miller,  97  Cal.  429,  32  Pac.  558. 

Functions  and  powers  are  such 
as  are  conferred  by  the  act  creat- 
ing it.  Kennedy  v.  Miller,  97  Cal. 
429,    32   Pac.    558. 


Power  to  fill  vacancies  in  the 

ofiBce  of  superintendent  of  public 
schools.  People  v.  Babcock,  114 
Cal.  559,  46  Pac.  818. 

Powers  to  fill  vacancies  in  of- 
fice generally,  §   479  ante,  vol.  2. 

22.  Sutton  V.  Montpelier  School 
City,  28  Ind.  App.  315,  62  N.  E. 
710;  Snoddy  v.  Wabash  School 
Twp.,  17  Ind.  App.  284,  46  N.  B. 
588. 

Power  of  municipal  corporations 
to  contract,  §  1167  ante,  vol.  3. 

23.  Herald  v.  Board  of  Educa- 
tion, 65  W.  Va.  765,  65  S.  E.  102, 
31  L.  R.  A.   (N.  S.)   588. 

24.  Lawrence  v.  Toothaker,  75 
N.  H.  148,  71  Atl.  534,  23  L.  R.  A. 
(N.  S.)    428. 

Same  rule  is  applicable  to  one 
contracting  with  a  municipal  cor- 
poration,  §   1166  ante,  vol.  3. 

25.  Board  of  Education  v. 
Welch,  51  Kan.  792,  33  Pac.  654; 
§  2438  voit.. 
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fere  with  the  exercise  of  this  discretion  except  to  prevent 
an  abuse  of  it.^*  Hence  the  action  of  a  board  of  education 
taken  in  the  reasonable  exercise  of  its  discretion  and 
without  fraud  is  not  subject  to  judicial  review.^'' 

A  municipal  corporation  cannot  confer  and  impose 
upon  the  local  board  of  education  powers  and  duties  that 
trench  upon  the  system  that  the  legislation  has  provided 
for  the  entire  state.^*  Hence  a  charter  provision  that  all 
moneys  belonging  to  the  school  fund  of  the  municipality 
shall  be  deposited  with  the  municipal  treasurer  cannot 
supersede  the  requirements  of  a  statute  that  all  moneys 
pertaining  to  the  school  system  shall  be  paid  into  the 
county  treasury.^®  , 

Where  the  power  of  the  board  of  education  to  contract 
is  limited  to  a  certain  sum  unless  the  contract  be  in  writ- 
ing, no  recovery  on  quantum  meruit  can  be  had  on  an 
oral  contract  beyond  such  sum.*"  Charter  provisions 
conferring  upon  a  board  ' '  power  to  establish  and  conduct 
elementary  schools,  kindergartens,  manual  training 
schools,  trade  schools,  truant  schools,  evening  schools 
and  vacation  schools ' '  gives  the  board  no  more  power  in 
relation  to  one  of  such  schools  than  it  does  in  relation  to 
another,  and  the  evening  school  is  just  as  much  a  part 
of  the  common  school  system  as  an  elementary  school. 
Where  the  board  has  power  to  change  the  system  of  con- 
ducting the  schools,  unless  restricted,  positions  of  in- 
structors, as  principals,  may  be  abolished.*^ 

26.    Indiana.    State  v.  Gray,  93  Vermont.      Samson    v.     Grand 

Ind.  303.  Isle,  78  Vt.  383,  63  Atl.  180. 

Maryland.       Wiley     v.     School  27.    Carllng  v.  Jersey  City,  71 

Com'rs,   51   Md.   401.  N.  J.  L.  154,  58  Atl.  395. 

Ohio.     Board   of   Education   v.  28.    Kennedy  v.  Miller,  97  Cal, 

Minor,    23    Ohio    St.   211,   13   Am.  429,   32   Pac.   558. 

Rep.  233.  29.    Kennedy  v.  Miller,  97  Cal. 

Pennsylvania.      Com.    v.    Jenks,  429,   32   Pac.   558. 

154  Pa.  St.  368,  26  Atl.  371;  Heard  30.    Snyder  v.  Albuquerque  Bd 

V.  School  Directors,  45  Pa.  St.  93.  of   Education,    10    N.    M.  ■  446,    62 

Texas.      McCollum    v.     Adams  Pac.  1090. 

(Tex.  Civ.  App.  1908),  110  S.  W.  31.     Cusack  v.  Board  of  Educa- 

526.  tlon,  74  N.  Y.  136,   66  N.  B.  677 
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A  local  board  of  education  invested  with  express  power 
of  the  "government  of  the  school  district"  has  implied 
power  to  appoint  a  superintendent  of  schools.^^  A  super- 
intendent of  schools  who  is  ex  officio  a  member  of  the 
board  of  education  cannot  act  as  such  member  by  deputy 
unless  the  power  is  expressly  granted.^^ 

§  2438.     Same — to  make  rules  governing  school. 

The  general  power  to  take  charge  of  educational  af- 
fairs within  a  prescribed  territory  includes  the  power  to 
make  all  reasonable  rules  and  regulations  for  the  disci- 
pline, government  and  management  of  the  schools  within 
such  area.^*  Such  regulations,  however,  must  not  only 
be  reasonable  in  themselves,  but  they  must  be  enforced 
in  a  reasonable  manner,  with  due  regard  to  the  health, 
comfort,  age  and  mental  and  physical  condition  of  the 
pupUs.^^  Such  rules  as  tend  to  the  good  deportment  of 
the  pupils  may  be  enforced.  Of  this  kind  is  a  rule  re- 
quiring tardy  pupils  to  wait  in  the  hallway  until  open- 
ing exercises  are  concluded,^^  and  one  that  certain  pupils 
shall  write  compositions.^''  But  a  rule  that  any  pupil 
guilty  of  injuring  or  defacing  any  school  property  shall 
be  required  to  pay  for  all  damages,  and  that  such  pupil 
would  not  be  allowed  to  attend  school  until  such  damages 
were  paid,  it  has  been  held,  is  unreasonable  as  applied  to 
property  accidentally  broken.*® 

rev'g  78  App.  Div.  470,  79  N.  T.  S.  Ind.  472,  11  N.  E.   605,  14  N.  E. 

803.  68,   60   Am.   Rep.   709. 

32.  Davidson  v.  Baldwin,  2  36.  Fertich  v.  Michener,  111 
Cal.  App.  733,  84  Pac.  238;  San  Ind.  472,  11  N.  B.  605,  14  N.  E. 
Diego  V.  Dauer,  97  Cal.   442,   32  68,  60  Am.  Rep.  709. 

Pac.  661.  37.     Guernsey  v.  Pitkin,  32  Vt. 

33.  Webster  v.   Board  of  Edu-      224,  76  Am.  Dec.  171. 

cation,  140  Cal.  331,  73  Pac.  1031.  38.    State    v.    Vanderbilt,    116 

34.  Fertich  t.  Michener,  111  Ind.  11,  18  N.  E.  266,  9  Am.  St. 
Ind.  472,  11  N.  B.  605,  14  N.  E.  Rep.  820;  Perkins  v.  Independent 
68,  60  Am.  Rep.  709;  Spiller  v.  School  Dlst,  56  la.  476,  9  N.  W. 
Woburn,  12  Allen  (Mass.),  127;  356.  See  also,  Holman  v.  School 
Donahoe  v.  Richards,  38  Me.  376.  Dlst,  77  Mich.  605,  43  N.  W.  996, 

35.  Fertich    v.    Michener,    111  6  L.  R.  Aw  534. 
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While  school  boards  are  necessarily  clothed  with  con- 
siderable discretion,  the  rules  and  regulations  made  by 
them  must  be  helpful  to  the  government  of  the  schools, 
"such  as  will  best  advance  the  pupils  in  their  studies, 
tend  to  their  education  and  mental  improvement,  and 
promote  the  interests  and  welfare. '"'^  Hence,  a  rule 
that  every  pupil  on  returning  from  recess  shall  bring  in 
a  stick  of  wood  for  the  fire,  is  invalid.*"  But  the  boards 
may  deprive  members  of  school  fraternities  organized 
against  the  will  of  the  board  of  the  right  to  participate 
ia  certain  privileges  of  the  school.*^  And  pupils  may  be 
forbidden  from  engaging  in  designated  athletic  activi- 
ties, as  playing  foot  ball,  either  on  or  away  from  school 
grounds.** 

§  2439.     Removal  of  commissioners. 

The  summary  removal  of  school  commissioners  by 
the  mayor  may  be  authorized  by  law.**  But  where  they 
hold  for  a  definite  term,  they  cannot  be  removed  by  the 
mayor  at  will.** 

§  2440.     Superintendent. 

A  statute  conferring  power  upon  a  superintendent 
of  public  instFuction  to  remove  school  trustees  for  dis- 
obeying any  "decision,  order  or  regulation,"  impliedly 
authorizes  him  to  make  rules  and  regulations  for  the 
management  of  schools.*''  He  may  promulgate  a  rule 
forbidding  the  wearing  by  teachers  of  a  distinctively 
religious  garb,  'while  in  the  performance  of  their  du- 

39.  state  v.  Board  of  Bduca-  441,  105  N.  W.  686,  3  L.  R.  A. 
tion,  63  Wis.   234,  23  N.  W.  102,      (N.   S.)    496. 

53  Am.  Rep.  282.  43.    People  v.  Boland,  71  N.  Y. 

40.  State   v.    Board   of   Educa-      S.   233,  35  Misc.  Rep.  117. 

tlon,  63  Wis.  234,  23  N.  W.  102,  44.    Hooper  v.  Farnen,  85  Md. 

53  Am.  Rep.  282.  587,  37  Atl.  430. 

41.  Wayland  v.  Board  of  School  See  §  551  et  seq.,  ante,  vol.  2. 
Directors,  43  Wash.  441,  86  Pac.  45.  O'Connor  v.  Hendrick,  184 
642,  7  L.  R.  A.    (N.   S.)    352.  N.  Y.  421,  77  N.  E.  612,  7  L.  R.  A. 

42.  KInzer    v.    Tor'ns,    129    la.  (N.  S.)  402. 
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ties.**  Under  a  provision  that  a  superintendent  may  be 
removed  by  the  municipal  council  "for  cause,"  he  cannot 
be  removed  at  the  arbitrary  discretion  of  the  council, 
but  only  for  legal  cause.*'^ 

§  2441.     Emplo3anent  of  teacher. 

The  employment  of  teachers,  the  terms  of  their  em- 
ployment, and  all  matters  relative  thereto,  are  usually 
regulated  by  law  and  authorized  rules  of  the  school  board 
or  trustees,  established  pursuant  thereto.  The  eniploy- 
ment  is  frequently  required  to  be  by  written  contract. 
Under  such  a  requirement  a  contract  may  be  made  by 
parol  during  the  session  of  the  board  and  reduced  to 
writing  immediately  after  adjournment.**  The  employ- 
ment should  be  made  by  the  person  or  board  designated 
by  the  controlling  law  or  a  rule  adopted  pursuant  thereto. 
Thus,  where  the  power  to  employ  teachers  is  conferred 
by  statute  upon  the  mayor  and  municipal  council,  the 
citizens  have  no  power  to  employ  one.*®  The  contract 
of  employment,  of  course,  must  be  within  the  power  of 
the  acting  board  or  officers  to  make.  Accordingly,  if  the 
contract  requires  the  incurring  of  an  indebtedness  which 
the  district  is  forbidden  by  law  to  incur,  it  cannot  be 
made.®"    A  rule  requiring  applications  for  a  position  as 

46.  O'Connor  v.  Hendrick,  184      Board  of  EJducation,  66  N.  T.  S. 
N.   Y.   421,   428,   77   N.   E.   612,   7      963,  55  App.  Div.  295. 

L.  R.  A.   (N.  S.)   402.  48.    Faulk     v.     McCartney,    42 

47.  State     v.     Watertown,     9      Kan.  695,  22  Pac.  712. 

Wis.  254.  Power  of  a  board  "to  employ" 

Removal   for    cause,   see    §    552  teachers  authorizes  it  to  contract 

ante,  vol.  2.  with    suitable   persons   to   engage 

Abolition   of  office.     A  statute  In  the  work  of  teaching  in  the 

which   provides  an   entirely  new  public  schools  for  a  fixed  salary 

governmental    system    of   schools  or  compensation.    Malloy  v.  Board 

to  be  carried  on  under  the  super-  of  Education,  102  Cal.  642,  36  Pac. 

vision    of    a    "superintendent     of  948. 

schools"  whose  term  of  office  shall  49.    Patterson  v.  Butler,  83  Ga. 

be  for  four  years,  impliedly  abol-  606,  11  S.  E.  399. 

ishes  the  office  of  superintendent  50.    Wolfe  v.   School   DIst.  No. 

of  common  schools  created  under  2,  58  Wash.  212,  108  Pac.  442,  27 

a    prior    statute    the    tenure    of  L.   R.   A.«  (N.    S.)    891. 

yrhich  was  two  years.    People  v. 
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teacher  to  be  in  writing  may  be  waived  by  the  board  and 
is  so  waived  by  the  unanimous  election  of  a  teacher  with- 
out a  written  application.''^ 

A  board  cannot  by  contracts  wholly  to  be  carried  out 
in  the  future,  it  has  been  held,  divest  future  boards  of 
the  power  to  select  teachers  for  terms  to  be  commenced 
after  their  organization.®^  But  it  has  been  held  a  board 
may  make  contracts  for  the  teaching  of  terms  extending 
a  reasonable  time  beyond  the  term  of  the  board  where  the 
contract  is  made  in  good  faith. ''^ 

§  2442.     License  to  teach. 

As  a  condition  precedent,  or  before  persons  are  re- 
garded as  eligible  to  teach  in  public  schools,  laws  gen- 
erally require  a  license  issued  by  public  authority,  which 
license  is  commonly  known  as  a  certificate.''*  The  grant- 
ing of  a  license  to  teach  school  and  the  issuing  of  the 
license  are  convertible  terms."^^  The  licensing  of  a  teacher 
implies  the  issuing  of  a  written  permission  to  teach  in 
the  public  schools.''* 

Under  a  statute  prohibiting  the  employment  of  persons 
to  teach  in  any  public  school  or  to  participate  in  public 
school  funds,  unless  they  have  a  certificate  of  qualifica- 
tion, a  contract  made  with  an  uncertified  teacher,  it  has 

51.  (1898)  Weatherly  v.  Chat-  may  be  unable  to  find  a  quallfeed 
tanooga  (Tenn.  Ch.  A.),  48  S.  teacher.  Where  the  employment 
W.  136.  of  an  unqualified  teacher  Is  a  nec- 

52.  Stevenson  v.  School  Direc-  esslty,  the  school  district  is  au- 
tors,  87  111.  255;  Davis  v.  School  thorized  to  employ  one  who  has 
Directors,  92  111.  293.  not  the  proper  certificate,   if  the 

See  §  462  ante,  vol.  2.  school  board  are  satisfied  that  the 

53.  Stevenson  v.  School  Dlrec-  teacher  is  otherwise  qualified,  and 
tors,  87  111.  255;  Reubelt  v.  School  to  pay  such  teacher  out  of  moneys 
Town,  106  Ind.  478,  7  N.  E.  206;  belonging  to  the  district."  Hale 
Wait  V.  Ray,  67  N.  Y.  36.  v.  Risley,  69  Mich.  596,  37  N.  W. 

54.  "The  general  policy  of  the  570. 

school    law   is  that  schools  shall  55.    Elmore  v.  Overton,  104  Ind. 

be   taught   by    qualified    teachers,  548,  4  N.  E.  197,  54  Am.  Rep.  343. 

but  necessities   may   arise  where  56.    Elmore  v.  Overton,  104  Ind. 

this  can  not  be  done.     A  district  548,  4  N.  E.  197,  54  Am.  Rep.  343. 
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been  held,  is  void.^''  Wlien  a  certificate  is  required,  a 
teacher  who  continues  to  teach  after  the  expiration  of 
his  certificate,  and  his  subsequent  failure  in  an  examina- 
tion for  a  new  certificate,  is  held  not  entitled  to  recover 
salary  for  the  time  subsequent  to  such  rejection.^*  '  So, 
too,  under  a  law  requiring  a  certificate,  it  is  held  that  a 
teacher,  cannot  recover  on  a  contract  to  teach  which  the 
school  directors  prevented  him  from  performing,  unless 
he  produces  or  offers  to  produce  a  certificate.^* 

A  license  to  teach  school,  like  other  licenses,  has  none 
of  the  elements  of  a  contract,  and  does  not  confer  an 
absolute  right,  but  only  a  personal  privilege  to  be  exer- 
cised under  existing  restrictions  and  such  as  may  there- 
after be  reasonably  imposed.*" 

§  2443.     Removal  of  teachers. 

A  public  school  teacher  holding  under  appointment 
usually  cannot  be  removed  without  cause  and  a  hear- 
ing, ^^  and  obviously  the  removal  must  be  accomplished 
in  the  manner  provided  by  law.*^  A  statutory  provision 
forbidding  the  removal   of  a  teacher  "when  elected," 

57.  Wells  V.  People,  71  111.  532.      Swartwood  v.  Walbridge,  10  N.  Y. 

58.  Devoe   v.   School   Dlst.   No.      S.   862,   57  Hun,  33. 

3,  77  Mich.  610,  43  N.  W.  1062.  Not   public  officers.     "Teachers 

59.  Stevenson  v.  School  Direc-  of  public  schools  are  not  public 
tors,  87  111.  255.  officers   but   simply   employees   of 

60.  Stone  v.  Fritts,  169  Ind.  the  trustees  of  the  schools  in 
361,  82  N.  E.  792,  15  L.  R.  A.  whose  service  they  are  engaged." 
(N.  S.)   1147.  Swartwood  v.  Walbridge,  10  N.  Y. 

61.  Brenan  v.  People,  176  111.  S.  862,  57  Hun  (N.  Y.),  33;  Peo- 
620,  52  N.  E.  353;  Steinson  v.  pie  v.  Board  of  Education,  3  Hun 
Board  of  Education,  165  N.  Y.  431,  (N.  Y.) .  177. 

59  N.  B.  300;  People  v.  Board  of  62.  People  v.  Van  Siclen,  43 
Education,  79  N.  Y.  S.  624,  78  Hun  (N.  Y.),  537. 
App.  Div.  501,  aff'd  in  174  N.  Y.  VJhere  power  of  dismissal  of 
169,  66  N.  E.  674.  school  teachers  Is  conferred  by 
In  New  York  public  school  statute  upon  the  county  school 
teachers  may  be  dismissed  by  the  commissioner,  a  discharge  by  the 
school  trustees  at  pleasure  '  sub-  board  of  directors  of  a  public 
ject  to  the  right  of  the  teacher  school  district  is  illegal.  Arm- 
to  recover  on  the  contract  if  con-  strong  v.  School  District,  19  Mo. 
tract  rights  are  thereby  violated.  App.   462. 
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except  for  certain  specified  causes,  it  has  been  held,  is 
violated  by  the  jemoval  of  a  teacher  to  a  lower  grade 
without  such  cause.®* 

*"  A  public  school  teacher  under  appointment  who  has 
been  unlawfully  removed  is  entitled  to  mandamus  to 
compel  reinstatement."* 

§  2444.     Compensation  of  teacher. 

Unless  there  are  provisions  in  the  contract  of  employ- 
ment fixing  the  time  when  compensation  shall  be  paid, 
it  is  payable  when  the  services  specified  in  the  contract 
are  rendered."^  Accordingly  when  a  teacher  has  ful- 
filled his  contract  he  is  entitled  to  recover  therefor.*® 
But  of  course  the  teacher  must  show  performance  of  his 
contract  before  he  can  recover.  Thus  where  the  contract 
stipulates  that  he  shall  teach  at  a  designated  place  he 
must  show  compliance  therewith.®''  The  wrongful  ex- 
clusion of  a  pupil  from  school  by  a  teacher  does  not 
affect  the  latter 's  right  to  recover  compensation  for  his 
services  as  teacher.®* 

Tlje  fact  that  mandamus  might  lie  against  a  district 
treasurer  to  compel  htm  to  pay  an  order  drawn  on  him 
for  the  salary  will  not  prevent  the  teacher  from  main- 
taining an  action  against  the  school  district  for  the 
amount  of  salary  due  her.®*  A  duly  qualified  teacher 
will  not  be  prevented  from  recovering  for  services  ren- 
dered on  a  contract  to  teach  by  the  fact  that  her  certifi- 
cate was  not  recorded  in  the  office  of  the  county  school 
examiners  as  directed  by  statute.^"  A  teacher  employed 
for  a  definite  term  who  was  prevented  from  working  out 
her  term  by  the  burning  of  the  school  house,  it  has  been 

63.  Kennedy  v.  Board  of  Edu-  67.  Bird  v.   Thornburgh,   1   B. 
cation,  82  Cal.  483,  22  Pac.  1042.  Mon.  (Ky.)    4. 

64.  People   v.    Van    Siclen,    43  68.  State  v.  Blaln,  36  Ohio  St. 
Hun   (N.  Y.),  537.  429. 

See  §  572  ante,  vol.  2.  69.    Martin  v.  Elwood,  35  Minn. 

65.  Commissioners  v.  Crlswell,      309,  39  N.  W.  135. 

6  Ala.  565.  70.    Smith  v.  School  DIst.,    69 

66.  Adkins  v.  Mitchell,  67  111.      Mich.  589,  37  N.  W.  667. 
511, 
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held,  can  recover  salary  for  the  full  term,  although  she 
made  no  effort  to  secure  another  school  (it  being  out 
of  season  to  obtain  employment  as  teacher). '^^ 

The  complaint  to  recover  salary  need  not  allege  that 
the  teacher  was  qualified,  since  disqualification  is  a  mat- 
ter of  defense."  Nor  need  it  allegje  each  and  every  act 
and  duty  required  by  him  in  the  discharge  of  his  duties, 
as  failure  to  jJerform  any  specific  duty  is  also  matter  of 
defense.''* 

§  2445.     Power  to  expel  pupils. 

Where  the  conduct  of  a  pupil  is  such  that  it  inter- 
feres with  the  discipline  and  government  of  the  school, 
he  may  be  expelled.'^*  And  a  pupil  may  be  suspended 
on  account  of  the  conduct  of  his  or  her  parents,  as  for 
example,  by  interfering  with  the  discipline  of  the  school, 
although  the  pupil  was  guilty  of  no  misconduct.'^'  Like- 
wise, a  pupil  may  be  suspended,  it  has  been  held,  on  ac- 
count of  absence  due  to  his  or  her  parents  in  violation 
of  the  rules  of  the  school.''^  The  judicial  view  has  been 
expressed  that  the  parent  has  no  right  to  interfere  with 
the  management  of  the  school  in  the  selection  of  studies, 
and  for  such  interference  some  judicial  decisions  hold 
that  the  pupil  may  be  expelled,''''  while  others  deny  such 
right  to  expel.''® 

71.  Smith  V.  School  District,  Vermont.  Scott  v.  School  Dist, 
69  Mich.  589,  37  N.  W.  567.  46  Vt.  456. 

72.  Ellis  V.  Sharp,  42  Hun  (N.  Wisconsin.  State  v.  Burton,  45 
Y.)   179.  Wis.  150,  30  Am.  Rep.  706. 

73.  Ellis  V.  Sharp,  42  Hun  (N.  75  ^^^^^  „,  Education  v. 
Y.),  179;  Owen  School  Tp.  v.  Hay,  p^^^^^  ^^^  ^^  422,  28  S.  E.  896, 
107   Ind.   351.  4I  L    R.  A.  593,  65  Am.  St.  Rep. 

74.  Connecticut.  Peck  t.  Smith,  g^^g 

41  Conn.  442.  "  • 
imnois.    Mccormick  v.  Burt,  95       J^"    ^"ff*"''  v^Babcock,  31  la. 

111.  263,  35  Am.  Rep.  163.  ^  ^j  Ferriterv   Tyler,  48  Vt.  444. 

Massachusetts.    Watson  v.  Cam-  ^^  ^^-  ^^^-  ■^^^• 
bridge,    157   Mass.    561,    32   N.   E.  77.     State   v.   Webber,   108   Ind. 

864.  31,  8  N.  E.  708,  58  Am.  Rep.  30; 

Missouri.      State    v.    Hamilton,  Kidder  v.  Chellis,  59  N.  H.  473. 

42  Mo.  App.  24.  78.    Illinois.      School    Trustees 
New  York.    Stephenson  v.  Hall,  v.  People,  87  111.  303,  29  Am.  Rep. 

14  Barb.  222.  55. 
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§  2446.     Control  of  pupils  away  from  school. 

Acts  of  pjipils  occurring  away  from  the  scliool  grounds 
and  out  of  school  hours  may,  nevertheless,  be  forbidden 
if  their  effects  should  extend  to  school  hours  and  should 
be  detrimental  to  the  good  order  and  the  best  interests 
of  the  pupils.^®  Accordingly  a  pupil  may  be  punished 
for  insulting  language  used  towards  his  teacher  in  the 
presence  of  other  pupils,  although  away  from  the  school 
grounds  and  out  of  school  hours.*"  Manifestly  such  con- 
duct has  a  direct  and  immediate  tendency  to  injure  the 
school  and  bring  the  master's  authority  into  contempt. 
For  like  reason  a  teacher  may  make  a  rule  forbidding 
pupils  quarreling,  using  profane  language  and  fighting 
on  their  way  home  from  school,  and  punish  them  for  a 
breach  of  it.*^  Ijikewise  a  pupil  may  be  excluded  from  the 
public  schools  because  of  her  licentious  and  immoral 
character,  although  her  conduct  within  the  school  is  not 
objectionable.^^  Pupils  may  be  required  to  go  directly 
home  when  school  is  dismissed.®^  Obviously  the  school 
authorities  have  no  jurisdiction  to  control  the  conduct 
of  pupils  after  they  have  been  released  from  scholastic 
supervision  and  parental  control  has  been  resumed,  and 
which  does  not  affect  them  respecting  their  school  stud- 
ies and  deportment.®*  Thus,  they  have  no  right  to  expel 
a  pupil  because  he  attended  a  social  party  (which  was 
respectable)  by  permission  of  his  parents,  in  violation 
of  a  rule  of  the  school.*'    Connection  with  a  secret  so- 

Neiraska.    State  v.  School  Dist.,         80.    Lander   v.    Seaver,   32   Vt. 

31  Neb.  552,  48  N.  W.  393.  114,  76  Am.  Dec.  156. 

Ohio.    Sewell  v.  Defiance  Board  81.    Deskins    v.    Gose,    85    Mo. 

of  Education,  29  Ohio  St.  89.  485,   55  Am.   Rep.   387. 

Vermont.     Guernsey   v.    Pitkin,  82.     Sherman  v.  Charle^town,  8 

32  Vt.  224,  76  Am.  Dec.  171.  Gush.    (Mass.)    160. 
Wisconsin.     Morrow   v.   "Wood,  83.    Jones   v.    Cody,    132    Mich. 

35  Wis.  59,  17  Am.  Rep.  471.  13,    92    N.    W.    495,    62    L.    R.   A. 

79.    Burdick  v.  Bahcock,  31  la.  160. 

562;  Hutton  v.  State,  23  Tex.  App.  84.    State   v.    Osborne,    24    Mo. 

386,    5    S.    W.    122,    59    Am.    Rep.  App.   309,   32   Mo.  App.    536. 

776;    Cleary   v.    Booth,    68    L.    T.  85.     Drltt  v.  Snodgrass,  66  Mo. 

Rep.    349     (1893),    1    Q.    B.    465;  286,    27    Am.    Rep.    343.                    ' 
Mechem,  Pub.  Off.,  §  730. 
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ciety  cannot  be  forbidden  if  it  does  not  in  any  way  affect 
the  school.*®  In  absence  of  a  rule  respecting  the  matter 
it  was  adjudged  unlawful  for  a  school  board  to  suspend 
a  pupil  for  writing  a  newspaper  article  holding  up  to 
ridicule  the  members  of  the  board.*'' 

86.    state  v.  White,  82  Ind.  276,         87.    Murphy      v.     Independent 
42  Am.  Rep.  496.  Dist,  30  la.  429. 
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§  2447.     Charities  defined — origin — classification. 

In  their  broadest  sense  charities  embrace  all  public 
and  private  institutions  organized  to  relieve  the  poor, 
the  sick,  the  neglected,  the  dependent  or  the  destitute, 
without  compensation.  The  relief  proceeds  alone  from 
the  motive  of  humanity.^ 


1.  "Charity  must  Include  every- 
thing which  proceeds  from  a  sense 
of  moral  duty,  or  a  feeling  of 
kindness  and  humanity,  and  is 
Intended  wholly  for  the  purpose 
of  the  relief  or  comfort  of  another, 
and  not  for  one's  own  benefit  or 
pleasure."  Doyle  v.  Lynn  &  Bos- 
ton R.  R.,  118  Mass.  195,  197,  19 
Am.  Rep.  431  (visit  to  a  sick 
friend);    Pearce    v.    Atwood,    13 


Mass.  324,  350,  351;  Gorman  v. 
Lowell,  117  Mass.  65;  McClary  v. 
Lowell,  44  Vt.  116,  8  Am.  Rep. 
366  (visit  to  a  sick  child  or  a 
near  relative),  within  the  mean- 
ing of  the  Lord's  day  statutes 
which  restrict  business  and  labor 
to  that  which  is  done  because  of 
"necessity  and  charity." 

"The  word  charity  or  love  rep- 
resents the  principle  of  the  good 
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In  remote  times  the  principle  of  charity  was  recog- 
nized, although  feebly  perhaps  am<j)ng  the  peoples  of 
antiquity.^  The  early  Semites  were^  prompted  by  kind- 
ness and  sympathy  to  extend  aid  to  the  needy,  without 
reward,  more  readily  perhaps  than  the  Aryans.  In  the 
Greek  and  Eoman  civilizations  assistance  was  given,  to 
some  extent  at  least,  from  the  motive  of  humanity.  But 
in  later  times  the  principle  found  a  broader  application , 
in  countries  pervaded  by  the  spirit  of  Christianity.* 


life.  It  stands  for  a  mood  or  habit 
of  mind  and  an  endeavor.  From 
it,  as  a  habit  of  mind,  springs 
the  social  and  personal  endeavor 
■which  in  the.  widest  sense  we  may 
call  charity.  The  two  correspond. 
Where  the  habit  of  mind  has  not 
been  gained,  the  endeavor  fluctu- 
ates and  is  relatively  purposeless. 
In  so  far  as  it  has  been  gained, 
the  endeavor  is  founded  upon  an 
intelligent  scrutiny  of  social  con- 
ditions and  guided  by  a  definite 
purpose.  In  the  one  case  it  is 
realized  that  some  social  theory 
must  be  found  by  us,  if  our  ac- 
tion is  to  be  right  and  consistent; 
in  the  other  case  no  need  of  such 
a  theory  is  felt."  5  Bncyc.  Brl- 
tannica  (11  Ed.),  tit.  "Charity  and 
Charities.'* 

The  term  "charity"  is  proba- 
bly incapable  of  'definition.  Re 
Nottage,  Jones  v.  Palmer  (1895), 
2  Ch.  649,  656.  The  popular  mean- 
ings if  the  words  "charity,"  "char- 
itable," "charitable  use,"  and 
"charitable  purposes"  do  not  coin- 
cide with  their  legal  or  technical 
meanings  according  to  the  law  of 
England.  22  The  Laws  of  Eng- 
land (Halsbury),  p.  105,  par.  166. 

Charitable  trusts,  §§  1128-1139 
ante,  vol.  3. 


2.  "No  time  was  *  *  so  un- 
charitable as  to  prohibit  reliev- 
ing the  poor."  Porter's  Case,  1 
Coke  22b.  per  Sir  Edward  Coke. 

3.  See  Riker  v.  Leo,  133  N.  Y. 
519,  30  N.  E.  598;  22  Encyc.  Bri- 
tannica,  tit.  "Charity  and  Chari- 
ties." 

"Charities  were  not  unknown 
to  the  ancient  common  law;  and 
when  it  is  observed  that  the  com- 
mon law  has  never  prevailed 
where  the  Christian  religion  did 
not  exist  it  is  not  remarkable 
that  we  should  find  that  law  a 
patron  of  charities."  Chambers 
V.  St.  Louis,  29  Mo.  543,  583,  per 
Scott,  J. 

In  the  IVIormon  Church  case, 
Mr.  Justice  Bradley,  after  an  ex- 
haustive examination  of  the  au- 
thorities, in  an  elaborate  and  well 
considered  opinion,  says  that  the 
principles  of  the  law  ot  charities 
are  not  confined  to  a  particular 
people  or  nation,  but  prevail  in  all 
civilized  countries  pervaded  by 
the  spirit  of  Christianity.  "They 
are  found  imbedded,"  he  declares, 
"in  the  civil  law  of  Rome,  in  the 
laws  of  European  nations,  and 
especially  in  the  laws  of  that  na- 
tion from  which  our  institutions 
are    derived."      Mormon    Church 
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Public  and  private  charities  are  not  always  clearly 
distinguishable.  Those  supported  entirely,  or  in  part, 
by  public  funds  are  usually  denominated  public  charities, 
while  those  supported  by  private  contributions  and  ad- 
ministered by  private  individuals  or  societies,  incorpo- 
rated or  voluntary,  are  ordinarily  termed  private  chari- 
ties. Those  under  public  supervision,  supported  wholly 
by  private  funds,  are  classed  either  as  public  or  private.* 

A  comprehensive  classification  of  modern  charities  in- 
clude: (1)  Institutional  care  of  destitute  adults;  (2) 
defectives,  insane,  feeble-minded,  epileptic;  (3)  treat- 
ment of  criminals;  (4)  hospitals,  dispensaries,  nursing; 
(5)  destitute,  neglected  and  delinquent  children;  (6)  care 
and  relief  of  needy  families;  (7)  supervisory  and  educa- 
tional movements;  (8)  preventive  and  constructive  phi- 
lanthropy." 

§  2448.     Municipal  administration  of  charity. 

The  law  relating  to  the  relief  of  the  poor  is  entirely 
the  creation  of  stiatute.  Prior  to  the  time  of  Henry  VIII 
the  poor  of  England  subsisted  entirely  on  private  char- 

V.    United    States,    136    U.    S.    1,  In  the  experimental  stage,  with  a 

51,  10  Sup.  Ct.  792,  34  L.  Ed.  481.  view   of  demonstrating  what  can 

The  Pandects  of  Justinian  con-  be  done  by  the  public  authorities 
tain     cases     involving    charitable  on  a  larger  scale."     4  New  Inter- 
uses,   antedating  the  adoption   of  national  Encyc.  tit.  "Charities." 
Christianity  as  the  religion  of  the         5.    4  New  International  Encyc. 
Empire.  tit.    "Charities." 

4.     "Public      cliarities      should  References:  5  Encyclopedia  Brl- 

provide  for  those  well-defined  and  tannica    (11th   Ed.),  tit.  "Charity 

more  or  less  permanent  needs  of  and  Charities;"  4    New    Interna- 

the   community   for   the   relief  of  tional     Encyc.     tit.     "Charities;" 

which   experience  has    been    suf-  "Charities        and        Correction;" 

flcient  to  enable  us  to  formulate  "Charity    Organization    Society;" 

very  definite  rules  and  regulations  5    New    International  Encyc.   tit. 

which  can  be  carried  out  more  or  "Dependent    Children;"    13    New 

less    mechanically   by    public    of-  International  Encyc.  tit.  "Pauper- 

flclals    who   must   interpret    laws  ism;"      15      New      International 

more  often  literally  than  in  the  Encyc.  tit.   "Social   Settlements;" 

spirit  in  which  they  were  framed,  2  New  English  Dictionary    (Mur- 

whlle  private  charities  should  deal  ray),   tit.   "Charity;"   6   Cyc.   895 

with   those   forms   of   relief   still  et  teq.      ' 
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ity.  The  first  statutes  to  provide  for  the  care  and  sup- 
port of  indigent  persons  by  public  authorities  are  12 
Rich.  11,  Chap.  7,  and  19  Henry  VIII,  Chap.  12.«  Among 
the  subsequent  statutes  pertaining  to  the  relief  and  sup- 
port of  the  poor  were  the  Elizabethan  Poor  Law  (1601), 
Statutes  13  &  14  Car.  11,  Chap.  12,  and  Statute  1,  Jac. 
11,  Chap.  17.  The  enactment  of  1601  "is  still  the  key- 
note of  the  system,  but  the  comparatively  simple  origin 
is  almost  lost  in  a  maze  of  statutes,  departmental  orders 
and  directions  which  have  in  practice  the  force  of  statu-, 
tory  enactments  and  judicial  decisions  and  obiter  dicta, 
many  of  them  absolutely  irreconcilable  the  one  with  the 
other.  "^ 

"Throughout  the  United  States  there  is  the  usual  ab- 
sence of  imiformity  in  conducting  the  administration  of 
state  and  local  charities.  In  the  states  of  New  England 
and  in  New  Jersey  poor  relief  is  a  municipal  function 
even  in  the  smallest  tpwns.  Elsewhere  the  county  is  the 
general  basis  of  the  system.  Of  the  ten  largest  cities, 
public  charities  are  municipal  in  eight,  the  exceptions 
being  Chicago  and  Buffalo,  where  they  are  a  county 
function.  The  municipality  of  Buffalo,  however,  gives 
large  amounts  to  private  institutions.  Of  the  ten  next 
largest  m  population,  local  charities  are  under  municipal 
control  in  five,  and  in  the  other  five  the  general  system 
is  in  the  hands  of  the  county  authorities.  All  together, 
in  about  half  of  the  cities  of  over  25,000  population,  local 
poor  relief  is  municipal,  while  a  third  of  the  others  have 
some  municipal  expenditure  for  charities."^ 

6.  Re  Porter,  124  N.  Y.  S.  162,  vol.  1;  Fairlie,  Municipal  Admin- 
68  Misc.  Rep.  124,  giving  history  istration    (1901),    pp.    189,    190. 
of  establishment  of  poor  laws  in         g.    Fairlie,  Municipal  Adminla- 
England,  and  considering  the  de-  tration  (1901),  189. 

velopment    of    the    poor    laws    of  "There  are  two  distinct  systems 

New  York.  ^^  (charity)  administration.  The 

7.  The  Poor  Law  of  England,  unpaid  board  of  from  five  to  nine 
4  The  Laws  of  England  (Hals-  members  is  the  survivor  of  the 
bury),  p.  523,  paragraph  1079.  former  overseers  of  the  poor. 
See    §    44,    pp.    88,    89,    91    ante,  Philadelphia  has  a  board  of  five 
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§  2449.  Legislature  may  divide  state  for  purpose  of  re- 
lief and  support  of  poor. 
Under  the  police  power  "the  legislature  has  the  right 
to  divide  the  state  into  as  naany  political  subdivisions  as 
it  ses  fit,  whether  counties,  cities,  towns  or  plantations, 
and  impose  upon  them  the  care  and  support  of  paupers 
in  any  manner  it  desires."* 

§  2450.     Duty  of  municipal  corporation  to  support  pau- 
pers. 

There  is  no  natural  or  moral  obligation  on  the  part 
of  a  municipal  corporation  to  support  its  paupers,  and 
its  duty  to  furnish  such  support  or  to  pay  for  support 
furnished  them  by  others  is  purely  statutory.^"     The 


members;  Boston  has  three  boards 
for  different  phases  of  charity 
■work,  each  of  seven  members; 
Baltimore  has  nine  supervisors 
of  charities;  Cincinnati  has  six 
overseers  of  the  poor;  and  Detroit 
has  four  poor  commissioners.  In 
San  Francisco  and  Indianapolis 
the  municipal  charity  administra- 
tion is  under  control  of  the  same 
tfoard  which  is  at  the  head  of  the 
health  department.  Minneapolis 
has  a  board  ef  charities  and  cor- 
rections. Where  this  systeni  has 
been  replaced  by  salaried  officials, 
the  board  system  is,  in  almost 
every  case,  replaced  by  the  single- 
headed  department.  The  only 
important  instances  of  salaried 
boards  are  at  Columbus,  Ohio,  and 
St.  Paul,  Minn.;  in  the  latter  case 
the  members  receive  only  a  per 
diem  allowance.  New  York  has 
three  salaried  commissioners,  each 
independent  jurisdiction  in  differ- 
ent boroughs.  The  St.  Louis  in- 
stitutions are  under  the  control 
of  the  health  commissioner,  al- 
though there  is  also  a  visitorial 


supervising  board  of  four  unpaid 
commissioners.  Among  other  cities 
with  a  single  salaried  official  for 
this  department  are  Cleveland, 
Pittsburg,  Washington,  Alleghany, 
Syracuse  and  Albany."  Fairlie, 
Municipal  Administration  (1901), 
189,  190. 

9.  Rockport  v.  Searsmont,  101 
Me.  257,  63  Atl.  820. 

Poor  district.  A  statutory 
amendment  conferring  upon  "the 
several  town  boards,  boroughs  and 
village  councils"  in  a  county  the 
power  of  the  board  of  county  com- 
missioners in  taking  care  of  and 
supporting  the  poor,  by  necessary 
implication,  separates  a  village  or 
borough  from  the  town  for  the 
purposes  of  support  of  the  poor 
ana  makes  each  village  or  borough 
a  separate  poor  district  liable  for 
the  support  of  its  own  poor. 
Cordova  v.  Le  Sueur  Center,  74 
Minn.  515,  77  N.  W.  290. 

10.  Arkansas.  Gunn  v.  Pu- 
laski County,  3  Ark.  427. 

Illinois.     Fox  v.  Bristol,  46  111. 
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legislature,  however,  lias  the  power  to  impose  liability 
for  such  support  upon  a  municipality." 

Under  some  statutes  a  distinction  is  made  between 
that  degree  of  poverty  and  indigence  which  will  entitle 
one  to  support  from  the  city  or  town  and  that  which  will 
entitle  him  to  temporary  r^ief  in  an  emergency. ^^ 

§  2451.  Power  of  municipal  corporation  to  furnish  sup- 
port to  poor. 
While  as  mentioned  a  mimicipal  corporation  is  under 
no  legal  obligation  to  aid  and  support  its  poor  so  as  to 
render  it  liable  for  support  furnished  by  others,  it  may 
do  so  without  express  legislative  authority .^^     In  Lou- 


App.   330;     Kankakee   County    v. 
Manteno,  68  111.  App.  365. 

loioa.  Cooledge  v.  Mahaska 
County,  24  la.  211. 

Maine.  Augusta  v.  Waterville, 
106  Me.  394,  76  Atl.  707;  Blakes- 
burg  T.  Jefferson,  7  Me.  125. 

Massachusetts.    Davis  v.  Milton 
Plantation,    90    Me.    512,    38    Atl. 
539;    Plymouth  v.  Wareham,  126. 
Mass.  475;    Smith  v.  Colerain,   9 
Met.    (Mass.)   492. 

New  Hampshire.  Otis  v.  Straf- 
ford, 10  N.  H.  352. 

Termont.  Worcester  v.  Ballard, 
38  Vt.  60;  Thetford  v.  Hubbard, 
22  Vt.  440. 

Wisconsin.  Patrick  v.  Baldwin, 
109  Wis.  342,  85  N.  W.  274,  53  L. 
R.  A.  613. 

Pauperism,  13  New  Interna- 
tional Encyc. 

Duty  legal.  "Whatever  may  be 
the  duty  of  individuals,  from  re- 
ligious or  charitable  considera- 
tions, it  is  certain  the  public  Is 
bound  by  no  moral  obligation  to 
support  the  poor  of  the  commu- 
nity. That  duty,  being  legal  and 
Of  positive   institution,   Is   to   be 


carried  no  further  than  the  ex- 
press provisions  of  the  poor  laws." 
Overseers  of  Poor  v.  Overseers  of 
Poor,  3  Serg.  &  R.  (Pa.)    117,  121. 

County  obligation.  "The  pri- 
mary duty  to  furnish  poor  per- 
sons, not  coming  within  the  defini- 
tion of  paupers,  who  may  fall  sick, 
and  who  have  not  the  money  or 
property  to  relieve  themselves,  is 
on  the  county  and  not  on  the 
city."  Spring  Valley  v.  Bureaa 
County,'  115  111.  App.  545. 

11.  Perry  County  v.  Duquoln,  99 
111.  479;  Fox  v.  Kendall,  97  111. 
72 ;  Augusta  v.  Waterville,  106  Me. 
394,   76   Atl.   707. 

Support  of  poor.  A  provision 
of  the  statutes  authorizing  town- 
ships to  raise  money  by  taxation 
for  the  support  of  its  "poor,  is  not 
in  conflict  with  another  provision 
authorizing  taxes  to  be  levied  for 
the  building  and  support  of  coun- 
ty poor  houses.  Freeholders  of 
Atlantic  v.  Tilton,  39  N.  J.  L.  605. 

12;  Coffeen  v.  Preble,  142  Wis. 
183,  125  N.  W.  954. 

13.  "It  is  the  unquestioned 
right    and    Imperative    duty    of 
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isiana  the  power  to  relieve  the  poor  and  indigent  sick 
is  held  to  be  inherent  in  every  municipal  corporation 
and  may  be  exercised  under  the  general  welfare  clause.^* 

§  2452.     Same — delegation  of  power  forbidden. 

Power  to  relieve  and  support  the  indigent,  the  de- 
pendent and  the  neglected,  cannot  be  delegated  by  the 
municipality  without  legislative  authority.  Therefore, 
although  power  to  provide  for  the  foundlings,  the  in- 
sane, the  indigent,  the  infirm  and  the  helpless,  and  for 
the  correction  of  the  vicious  and  vagrant  may  be  dele- 
gated to  a  municipal  corporation,  such  provisions,  when 
made,  must  be  under  its  control  and  subject  to  its  super- 
vision and  cannot  be  delegated  by  it  beyond  the  power 
and  discretion  of  those  to  whom  it  is  confided.  Accord- 
ingly, the  municipality  cannot,  in  the  absence  of  legisla- 
tive grant,  levy  or  appropriate  taxes  for  the  support  of 
charitable  iastitutions  not  under  its  conrol."  But  it 
may  be  authorized  by  the  legislature  to  do  so.^* 

every  enlightened  government  in         15.  St.  Mary's  Industrial  School 

its  character  of  parens  patriae  to  v.  Bro^vn,  45  Md.  310. 
protect  and  provide  for  the  com-  16.    People  ex  rel.  v.  Brooklyn, 

fort  and.  well  being  of  such  of  its  152  N.  Y.  399,  46  N.  E.  852,  aff g 

citizens  as,  by  reason  of  infancy,  42  N.  Y.  S.  657,  11  App.  Div.  114; 

defective  understanding,  or  other  Shepherd's  Fold,  etc.  v.  New  York, 

misfortune   or   infirmity,   are   un-  9C  N.  Y.  137;  White  v.  Inebriates 

able  to  take  care  of  themselves.  Home,  etc.,  141  N.  Y.  123,  35  N. 

The  performance  of  this  duty  is  E.  1092;   Candia  v.  French,  8  N. 

justly  regarded  as  one  of  the  most  H.  133. 

important  of  governmental  func-  ^  Friendless  women.  A  statute 
tions  and  all  constitutional  liml-  appropriating  certain  fines  and 
tations  must  be  so  understood  and  penalties  collected  by  a  city  in 
construed  as  not  to  interfere  with  the  enforcement  of  its  ordinances 
its  legitimate  exercise."  Per  Mul-  to  Incorporated  homes  for  friend- 
key,  J.,  in  McLean  County  v.  less  women  is  not  unconstitu- 
Humphreys,  104  111.  378;  quoted  tional,  as  an  appropriation  of 
with  approval  in  Re  House,  23  money  to  a  private  purpose.  In- 
Colo.  87,  46  Pac.  117,  33  L.  R.  A.  dianapolis  v.  Indianapolis  Home, 
832.  etc.,  50  Ind.  215. 

14.    Vionet  v.  First  Municipal-         Private  corporation.  A  statute 

ity,  4  La.  Ann.  42.  requiring  a  municipal  corporation 

See  §  982  awte,  vol.  3.^  to   pay   a   certain   percentage    of 
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It  has  been  held,  however,  that  a  mimieipal  corporation 
may  contract  with  private  hospitals  or  physicians  for 
the  care  and  treatment  of  its  insane  and  indigent  sick.^'^ 

§  2453.  Liability  of  mtinicipal  corporation  for  relief  of 
poor  by  others. 
A  municipal  corporation  will  not  be  held  liable  on  an 
implied  contract  to  pay  for  relief  furnished  a  pauper  or 
indigent  person  without  solicitation  on  the  part  of  the 
municipality,  unless  the  statute  so  provides.^®    "Towns 


moneys  collected  from  liquor  li- 
censes to  a  designated  institution 
for  the  care  and  cure  of  inebriates 
Is  repealed  by  a  constitutional 
provision  prohibiting  municipal 
corporations  from  making  dona- 
tions to  a  private  corporation. 
Washingtonian  Home,  etc.,  v. 
Chicago,  157  111.  414,  41  N.  E.  893, 
29  L.  R.  A.  798. 

17.  St.  Louis  Hospital  Ass'n  v. 
St.  Louis,  15  Mo.  592;  Tucker  v. 
Virginia,  4  Nev.  20;  Thomas  v. 
Mason,  39  W.  Va.  526,^  20  S.  E.  580, 
26  L.  R.  A.  727;  Vionet  v.  First 
Municipality,  etc,,  4  La.  Ann.  42; 
see  5  1167  ante,  vol.  3. 

Private  institutions.  Munici- 
palities are  sometimes  required  to 
pay  for  the  support  of  inmates 
of  charitable  and  reformatory  in- 
stitutions, not  wholly  under  pub- 
lic control.  People  v.  Kings 
County  Sup'rs,  33  N.  Y.  S.  602, 
12  Misc.  Rep.   187. 

Conferring  upon  counties  the 
power  to  use  county  funds  in  the 
treatment  and  cure  of  its  indigent 
inebriates  at  an  institution 
within  the  state  is  not  prohibited 
by  a  constitutional  provision 
against  the  delegation  of  munic- 
ipal functions  to  any  person,  cor- 
poration or  association  not  under 


the  absolute  control  of  the  state. 
Re  House,  23  Colo.  87,  46  Pac. 
117,  33  L.  R.  A.  832. 

Laws  providing  for  the  treat- 
ment and  cure  of  habitual  drunk- 
ards at  a  private  institution  at 
the  expense  of  the  county  when 
they  are  not  financially  able  to 
pay  for  their  own  treatment  are 
not  a  proper  exercise  of  police 
power.  Wisconsin  Keeley  Inst.  v. 
Milwaukee  County,  95  Wis.  153, 
70  N.  W.  68,  36  L.  R.  A.  55. 

The  constitutionality  of  such  a 
law  was  sustained  against  the  con- 
tention that  it  made  an  unconsti- 
tutional use  of  money  raised  by 
taxation.  Baltimore  v.  Keeley 
Inst,  of  Md.,  81  Md.  106,  31  Atl. 
437,  27  L.   R.  A.  646. 

18.  Rio  Grande  v.  Phye,  27 
Colo.  107,  59  Pac.  55;  Morgan 
County  V.  Seaton,  122  Ind.  521,  24 
N.  B.  213;  Smith  v.  Colerain,  9 
Met.  (Mass.)  492;  Beetham  v. 
Lincoln,  16  Me.  137;  Putney  v. 
Dummerston,  13  Vt.  370;  Churchill 
V.  West  Fairlee,  17  Vt.  447;  Row- 
ell  V.  Vershire,  6^  Vt.  405,  19  Atl. 
990,  8  L.  R.  A.  708;  Patrick  v. 
Baldwin,  109  Wis.  342,  85  N.  W. 
274,  53  L.  R.  A.  613.  Contra,  Sea- 
graves  V.  Alton,  13  111.  366;  Goshen 
V.  Stonlngton,  4  Conn.  209,  10  Am. 


§  2453    Implied  Conteaot  :  Municipal  Liability.       5097 

are  liable  for  the  support  of  paupers  because  the  stat- 
ute has  imposed  that  duty  on  them.  There  was  no  such 
liability  at  common  law.  The  duty  of  discharging  this 
obligation  in  devolved  by  statute  upon  the  overseers  of 
the  poor,  and  it  is  only  through  their  action  that  the  town 
can  be  made  liable  to  a  person  who  furnishes  relief  to  a 
pauper."  ^» 

Municipal  corporations  are  sometimes  by  statute  made 
liable  on  an  implied  contract  in  certain  cases  for  relief 
given  to  paupers  whom  the  municipality  was  legally 
boimd  to  support^"  where  proper  notice  is  given  the 


Dec.  121.  See  also,  Mappes  v. 
Board  of  Supervisors,  47  Wis.  31, 
1  N.  W.  359;  Ogden  City  v.  Weber 
County,  26  Utah,  129,  72  Pac.  433; 
Robblns  v.  Homer,  95  Minn.  201, 
103   N.  W.   1023. 

Implied  contract.  "Where  the 
law  imposes  upon  a  municipality 
the  duty  of  maintaining  poor  per- 
sons, and  designates  offices  thereof 
to  act  on  its  behalf  in  the  perform- 
ance of  such  duty,  their  mere  neg- 
lect ■will  not  operate  as  an  im- 
plied request  as  to  a  private  per- 
son to  supply  the  needy  person's 
wants  upon  which  such  party  can 
act,  and  hold  the  municipality 
liable  as  upon  an  Implied  con- 
tract." Patrick  v.  Baldwin,  109 
Wis.  342,  85  N.  W.  274,  53  L.  R.  A. 
613. 

"However  great  the  moral 
obligation  to  afford  relief,  or 
however  pressing  the  emergency, 
overseers  are  responsible  to  the 
public  for  gross  neglect  of  their 
official  duty,  but  no  action  can  be 
maintained  against  the  town  upon 
their  implied  promise  to  do  what 
it  was  their  duty  to  do."  Buxton 
T.  Chesterfield,  60  N.  H.  357,  360. 


19.  Buxton  v.  Chesterfield,  60 
N.  H.  357,  360. 

20.  Smith  v.  Coleraln,  9  Met. 

(Mass.)  492;  Wile  v.  Southbury, 
43  Conn.  53;  Perley  v.  Oldtown, 
49  Me.   31;    Charleston  v.  Lunen- 

T)^rgh,  23  Y%.  525;  qonley  V). 
Woodville,  97  Me.  240,  54  AtL 
400. 

Under  the  statute  of  Arkansas, 
one  furnishing  relief  to  an  In- 
digent person  can  not  recover 
from  the  municipality  unless  at 
the  time  of  giving  the  relief  the 
person  aided  had  been  adjudged 
a  pauper.  CantreU  v.  Clark  Coun- 
ty, 47  Ark.  239,  1  S.  W.  200;  Lee 
County  V.  I^ckle,  30  Ark.  764; 
Clark  County  v.  Hule,  49  Ark.  145, 
4  S.  W.  452. 

Inhabitant  of  another  town.  A 
statute  providing  that  "towns 
shall  pay  expenses  necessarily  in- 
curred for  the  relief  of  paupers 
by  an  Inhabitant  not  liable  for 
their  support,  after  notice,"  etc., 
does  not  render  the  municipality 
liable  to  an  Inhabitant  of  another 
town  for  expenses  incurred  by 
him  in  furnishing  relief  to  a  pau- 
per. Conley  v.  Woodville,  97  Me. 
240,  64  AQ.  400. 
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corporate  authorities    that    such    relief   is    being   fur- 
nished.*^ 

A  town  taking  care  of  a  pauper  of  another  town  is  not 
compelled  to  look  to,  or  have  recourse  against,  the  pau- 
per's relatives  before  asserting  its  claim  against  the 
I  town  to  which  the  pauper  bedongs.'** 

§  2454.     Settlement  of  pauper. 

The  liability  of  a  municipal  corporation  for  support 
furnished  a  pauper  by  another  municipal  corporation  in 
the  same  county,  or  by  the  county,  is  usually  to  be  de- 
termined with  reference  to  the  place  of  settlement  of 
the  pauper.*'  Many  English  statutes,  and  state  statutes 
in  this  country  provide  that  settlement  for  a  certain 
period,  and  entry  of  notice  thereof,  is  necessary  to  en- 


21.  Notice  required.  Expense 
incurred  in  reUeving  a  pauper 
cannot  be  recovered  from  the  mu- 
nicipality on  an  Implied  contract 
where  it  had  no  notice  that  the 
relief  was  being  furnished. 
O'Keefe  v.  Northampton,  145 
Mass.  115,  13  S.  E.  382;  Reynolds 
V.  Alcorn  County,  59  Miss.  132; 
Cincinnati  Tp.  v.  Ogden,  5  Ohio, 

.23;    Davis  v.  Scott,  59  Wis.  604, 
18  N.  W.  530. 

22.  Cordova  v.  Le  Sueur  Cen- 
ter, 74  Minn.  515,  77  N.  W.  290, 
430. 

Presentation  of  clatm.  A 
claim  against  a  city  for  money 
expended  in  relieving  a  pauper 
was  held  properly  presented  to  the 
overseer  of  the  poor  and  presen- 
tation to  the  council  was  not  re- 
quired. Onondaga  County  v.  Am- 
sterdam, 124  N.  Y.  S.  558,  562, 
139  App.  Div.  877. 

23.  Community  liable.  "The 
question  as  to  the  liability  of  the 
different  communities  or  parishes 
for    the     care    and    support    of 


indigent  persons  has  been  a  con- 
stant source  of  trouble  since  the 
time  poor  laws  were  first  enacted 
to  the  present  day."  Under  the 
Elizabethan  Poor  Law,  43  Eliza- 
beth, Chap.  2,  sufficient  regulations 
were  not  provided  for  the  settle- 
ment of  the  poor  persons  in  the 
different  communities  and  the  re- 
sult was  that  there  was  constant 
litigation  between  the  different 
parishes  as  to  the  liability  of 
each  parish  for  the  care  of  poor 
persons.  To  remedy  this  condi- 
tion statutes  13  and  14,  Car.  11, 
Chap.  12,  provided  that  a  legal 
settlement  could  be  gained.  (1) 
By  birth  in  the  parish,  (2)  By 
inhabitancy,  apprenticeship  or  ser- 
vice for  forty  days  within  the 
parish,  and  later,  by  statute,  1 
Jac.  11,  Chap.  17,  It  was  required 
that  a  notice  of  residence  should 
be  given  ta  the  parish,  and  a  set- 
tlement could  be  gained  by  such 
a  residence.  Re  Porter,  124  N. 
Y.  S.  162.  68  Misc.  Rep.  124. 
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title  poor  persons  to  care  and  support  from  the  town, 
district  or  community.^*  Under  some  statutes  only  a 
person  of  age  can  acquire  a  settlement  by  having  his 
home  in  a  town  for  the  required  length  of  time.** 

Minors,  upon  emancipation,  take  the  same  pauper 
settlement  their  father  had  and  this  settlement  continues 
until  they  gain  a  new  one  for  themselves.*®  But  such 
minors  do  not  follow  a  new  settlement  gained  by  the  fa- 
ther after  the  emancipation.^'^  Minors,  upon  the  death  of 
their  father,*^  or  upon  emancipation  by  the  father  who 
has  no  settlement  in  the  state,**  follow  the  settlement  of 
the  mother,  and  if  she  subsequently  marries,  her  newly 
acquired  settlement  becomes  theirs  also. 

The  place  of  settlement  of  an  alien  pauper  is  imma- 
terial in  an  action  against  the  municipality  for  relief 
furnished  him  where  the  statute  provides  that  relief  fur- 
nished such  persons  shall  be  as  provided  in  cases  of  per- 
sons having  no  legal  settlement  within  the  state.*" 
Where  the  duty  of  supporting  its  paupers  is  imposed 
upon  a  city,  the  county  may,  recover  from  it  for  relief 
fijmished  a  pauper  having  a  settlement  in  the  city  and 
living  in  the  county.*^ 

§  2455.     Overseers  of  the  poor. 
Municipal  corporations  may  be  authorized  by  statute 

24.  Re  Porter,  124  N.  Y.  S.  Norway.  107  Me.  174,  77  AO.  713. 
162,  68  Misc.  Rep.  124.  See  the  29. "  Thomaston  v.  Greenbush, 
statutes  of  the  different  states.  106  Me.  242,  76  Atl.  690. 

25.  Thomaston  v.  Greenhush,  30.  Augusta  v.  Watervllle,  106 
106  Me.  242,  76  Atl.  690;   Exeter  Me.  394,  76  Atl.  707. 

V.  Stetson,  89  Me.  531,  36  Atl.  31.  Onondaga  County  v.  Am- 
1045.  sterdam,  124  N.  T.  S.  558,  139  App. 

26.  Thomaston    v.    Greenhush,      Dlv.  877. 

106  Me.   242,  76  Atl.   690;    Lowell  County    held    liable  'to    a    city 

V.  Newport,  66  Me.  78;   Orneville  for  treatment  by  the  city  board  of 

V.  Glenburn,  70  Me.  353.  health  of  a  pauper  infected  with 

27.  Liowell  v.  Newport,  66  Me.  small  pox,  thojugh  the  person 
78.  treated  had  no  settlement  in  the 

28.  St.  George  v.  Rockland,  89  county.  Clinton  v.  Clinton  Coun- 
Me.   43,   35  Atl.   1033;    Albany  v.  ty,  61  Iowa,  205,  16  N.  W.  87. 
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to  elect  overseers  of  the  poor.**  With,  regard  to  the 
poor,  the  overseers  of  a  town  are  the  authorized  agents 
of  the  town.^^  But/they  cannot  by  their  acts  or  admis- 
sions change  the  settlement  of  a  pauper,**  nor  submit 
the  (juestion  of  settlement  to  arbitration,*"  nor  inter- 
meddle with  the  property  of  paupers  under  their  care.*" 
If  only  one  of  two  overseers  is  qualified  to  act,  he  may 
act  for  both  untU  the  vacancy  occasioned  by  the  failure 
of  the  other  to  qualify  is  filled.*^ 

The  duties,  powers  and  tenures  of  overseers  of  the 
poor  elected  or  appointed  by  a  municipal  corporation 
are  regulated  by  law  and  may  be  changed  at  any  time  by 
the  supreme  law  making  power.** 

§  2456.    Boards  of  charities  and  correction. 

Boards  created  by  the  municipality,  under  legislative 
authority,  to  conduct  or  administer  charities  or  correc- 
tion are  mere  agents  or  departments  of  the  municipality 
and  have  no  capacity  to  sue  or  be  isued  as  an  independent 

32.  South  WUllamsport  Bor-  selectmen  as  overseers  of  the 
ough  V.  Miller,  20  Pa.  Super.  Ct.  poor,  touching  any  of  the  matters 
266.  falling  within  the  scope  of  their 

See  §  111  ante,  vol.  1.  official   duty,   may   be   proved   as 

"By     statute     43,     Elizabeth,  evidence   against   the   town,    and 

Chap.    2,    overseers    of   the    poor  from  them  may  be  drawn  all  just 

were  appointed   in   every  parish,  inferences  against  the  town  which 

They    were    designated    by    two  would   arise   against  a   party   so 

justices  of  the  peace  in  the  parish  acting  In  reference -to  his  private 

in  which  they,  resided."    Re  Por-  affairs."    Glidden  v.  Unity,  33  N. 

ter,  124  N.  T.  S.  162,  68  Misc.  Rep.  H.   571,  577. 

124.  34.    Unity  v.  Thorndike,  15  Me. 

Under  a  statute  authorizing  a  182;  Perue  v.  Turner,  10  Me.  185; 

municipality  to  elect  any  number  Clifford  Poor  DIst.  v.  Gibson  Poor 

of  suitable  persons  not  to  exceed  Dist.,  14  Pa.  Co.  Ct.  R.  327. 

twelve,    to    be    overseers    of   the  35.    Griswold  v.  North  Stoning- 

poor,    the    election    of    only    one  ton,  5  Conn.  367. 

overseer  is  valid.    Lyman  v.  Ken-.  36.    Fielding  v.  Jones,  38  Conn, 

nenbunkport,  83  Me.  219,  22  Atl.  191;  Furbish  v.  Hall,  8  Me.  315. 

102.  37.    South  Williamsport  Boro.  v. 

33.  Unity  v.  Thorndike,  15  Me.  Miller,  20  Pa.  Super.  Ct. '  266. 
182;  Hanover  v.  Eaton,  3  N.  H.  38.  38.     South   Williamsport   Bore 

"The   apts   qnd   doings  of  the     v.  Miller,  20  Pa.  Super.  Ct.  266. 
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body.**  But  where  the  duties  of  such  boards  are  im- 
posed by  statute  as  a  means  of  exercising  the  sovereign 
power  of  the  state  they  are  not  regarded  as  municipal 
subdivisions  or  departments.*"  The  mere  fact,  however, 
that  a  charitable  institution  of  a  municipality  is  sub- 
ject to  legislative  control  does  not  make  it  a  state  in- 
stitution.** 

The  general  authority  conferred  by  statute  upon  the 
board  of  charities  and  correction  to  appoint  store  keep- 
ers and  all  other  officers,  subordinates  and  assistants 
necessary  for  the  discharge  of  their  duties  and  to  remove 
the  appointees  at  pleasure  authorizes  the  board  to  re- 
move at' win  a  counselor  appointed  by  it.** 


39.  A  board  of  charity  com- 
missioners appointed  by  tlie 
mayor  under  a  statute  Is  simply 
a  department  or  subdivision  of  the 
municipality,  having  no  corporate 
existence  and  no  capacity  to  sue 
or  be  sued  as  a  body.  Heard  v. 
Commissioners  of  Charities,  etc., 
51  N.  Y.  S.  375. 

A  board  of  work  house  direc- 
tors created  by  the  council  pur- 
suant to  statute  is  not  an  inde- 
pendent corporation  with  power 
to  sue  and  be  sued  as  such,  but 
Is  a  mere  agent  of  the  munici- 
pality. Montfort  V.  Wheeler,  78 
Minn.  169,  80  N.  W.  955. 

40.  Williams  v.  Indianapolis, 
26  Ind.  App.  628,  60  N.  E.  367; 
Maximilian  ▼.  New  Yorli,  62  N. 
Y.  160,  20  Am.  Rep.  468;  Benton 
V.  Trustees  of  Boston  City  Hos- 
pital, 140  Mass.  13,  1  N.  E.  836, 
54  Am.  Rep.  436;  St.  Paul  &  Chi- 
cago R.  Co.  V.  Brown,  24  Minn. 
517. 

A  board  of  commissioners  of 
charities  and  correction  created 
by  charter  and  having  the  same 
general  duties  as  the  overseers  of 


the  poor  of  counties  and  towns 
may  sue  in  Its  own  name  for  pen- 
alties which  the  statute  provides 
may  be  sued  for  "in  the  name  of 
the  overseers  of  the  poor  of  a 
town  In  which  the  alleged  penalty 
was  incurred."  Board  of  Commis- 
sioners, etc.  V.  McGiurrin,  6  Daly 
(N.  Y.),  349. 

41.  Chalfant  v.  State,  37  Ohio 
St.  60. 

The  warden  of  the  department 
of  correction  of  the  City  of  New 
York  can  not  change  the  salary 
of  an  employee  fixed  by  the  com- 
missioner of  correction  with  the 
approval  of  the  board  of  estimate. 
Stenson  v.  New  York,  82  N.  Y.  S. 
946,  40  Misc.  Rep.  533. 

42.  Quintard  v.  New  York,  64 
N.  Y.  S.  904,  51  App.  Dlv.  233. 

Under  a  mere  grant  of  power 
to  remove,  without  any  designa- 
tion as  to  the  conditions  or  manner 
of  removal,  the  board  of  charity 
commissioners  of  St.  Louis  can 
not  remove  the  superintendent  of 
the  poor  house  before  the  expira- 
tion of  his  term,  except  for  cause. 
State  V.  Brown,  57  Mo.  App.  199. 


5102 


MUNIOIPAl,   COBPOBATIONS. 


§2457 


§  2457.     Property  in  trust  for  charitable  uses. 

As  fully  explained  in  an  earlier  volume,  it  is  well  set- 
tled that  a  municipal  corporation  has  capacity  to  take, 
hold  and  administer  devises,  bequests  and  gifts  of  real 
and  personal  property  in  trust  for  charitable  uses  ger- 
mane to  the  purposes  of  its*tereation,  unless  prohibited 
by  statute.** 

A  gift  to  a  municipal  corporation  for  a  charitable  pur- 
pose cannot,  after  acceptance  by  the  municipality,  be 
renounced  or  conveyed  away  so  as  to  defeat  the  char- 
ity,**   The  acceptance  by  a  municipal  corporation  of  a 


43.    §§  1128  to  1139  ante,  vol.  3. 

Massachusetts.  White  v.  South 
Parish,  13  Met.  (Mass.)  606; 
Nourse  v.  Merriam,  8  Cush. 
(Mass.)  11;  Drury  t.  Natlck,  10 
Allen  (Mass.),  169;  Webb  v.  Neal, 
5  Allen  (Mass.),  575;  Phillip's 
Academy  v.   King,   12   Mass.   546. 

Missouri.  Chambers  v.  St.  Louis, 
•29  Mo.  543. 

l^ew  York.  Jackson  v.  Hart- 
well,  8  Johns.  (N.  Y.)  422;  Cott- 
man  v.  Grace,  112  N.  Y.  299,  19 
N.  E.  239,  3  Li.  R.  A.  147,'  revers- 
ing 41  Hun  (N.  Y.),  345. 

Pennsylvania.  Pickering  v.  Shot- 
well,  10  Pa.  27;  Columbia  Bridge 
Co.  V.  Kline  Brightly  N.  P.  (Pa.) 
320,  4  Clark,  39. 

Texas.  Bell  v.  Alexander,  22 
Tex.  350,  73  Am.  Dec.  268. 

United  States.  Vidal  v.  Girard, 
2  How.  (U.  S.)  128,  11  L.  Ed.  205; 
McDonogh  Ex'rs  v.  Murdoch,  15 
How.  (U.  S.)  367,  14  L.  Ed.  732; 
Perin  v.  Carey,  24  How.  (U.  S.) 
465,  16  L.  Ed.  701;  Girard  v. 
Philadelphia,  7  Wall.  (U.  S.)  1, 
19  L,.  Ed.  53. 

Township  may  take  in  trust 
for  charity.     Skinner  v.  Harrison 


Tp.,  116  Ind.  139,  18  N.  B..  529,  2 
L.  R.  A.  137. 

Express  power  is  conferred  by 
charter  upon  the  city  of  Baltimore 
to  take  in  trust  for  charity.  Bar- 
num  V.  Baltimore,  62  Md.  275, 
50  Am.  Rep.  219. 

Although  a  bequest  to  a  town  in 
trust  for  the  support  of  its  poor 
is  valid,  a  devise  for  such  pur- 
pose is  void  where  the  ,town  is 
not  authorized  to  take  property 
by  devise.  Fosdick  v.  Hemstead, 
8  N.  Y.  S.  772,  55  Hun,  611,  29 
N.  Y.  S.  545. 

The  city  council  will  be  re- 
garded as  the  trustee  of  a  be- 
quest to  an  unincorporated  asylum 
for  the  city's  insane.  Vance's 
Succession,  39  La.  Ann.  371. 

Bequest  to  a  municipal  corpora- 
tion in  perpetuity  for  the  poor  of 
the  town,  is  invalid  for  indefinite- 
ness  as  to  the  beneficiary.  Fos- 
dick V.  Hemstead,  125  N.  Y.  581, 
26  N.  E.  801,  11  L.  R.  A.  715; 
Holland  v.  Alcock,  108  N.  Y.  312, 
16  N.  E.  305,  2  Am.  St.  Rep.  420. 
See  §  1138  ante,  vol.  3. 

44.  Drury  v.  Natick,  10  Allen. 
(Mass.)   169. 

Restraining  alienation.    Where 
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gift  for  a  charitable  purpose  does  not  bind  it  to  expend 
more  money  than  is  allowed  by  statute  to  appropriate 
for  that  purpose.*^ 

The  legislature  may  divest  a  municipality  of  power  to 
administer  a  charitable  trust  and  commit  the  adminis- 
tration of  the  trust  to  others.*^ 

The  law  of  perpetuities  does  not  apply  to  trusts  for 
charity.*^ 

§  2458.     Municipal  hospitals,  asylums,  etc. 

The  legislature  may,  in  the  absence  of  constitutional 
restriction,  empower  municipalities  to  establish  munic- 
ipal hospitals,  dispensaries,  asylums,  poor  houses  and 
other  charitable  institutions  to  care  for  the  sick,  depend- 
ent, neglected,  destitute,  insane  or  poor,  and  to  pre- 
scribe regulations  for  the  government  thereof,**  and 
such  power  is  usually  conferred.**     Frequently  ample 


lands  are  devised  to  the  munici- 
pality In  trust  for  charitable  pur- 
poses, the  alienation  thereof  for 
other  purposes  will  be  restrained 
by  a  court  of  equity.  Hillams 
Case,  Duke,  Ch.  Uses,  p.  375; 
Bristol  V.  Whitton,  Duke,  Ch. 
Uses,  p.  377;  Reading  v.  Lee, 
Duke,  Ch.  Uses,  p.  361;  Griffin  v. 
Graham,  1  Hawks.  96,  130;  State 
V.  Gerard,  2  Ired.  Eq.  210. 

A  bequest  to  an  unincorporated 
insane  asylum  conducted  for  the 
city  will  not  be  divested  by  the 
act  of  the  city  in  discontinuing 
the  asylum  and  making  other  pro- 
visions for  the  inmates  thereof. 
Vance's  Succession,  39  La.  Ann. 
371. 

45.  Drury  v.  Natick,  10  Allen 
(Slass.),   169. 

46.  Philadelphia  v.  Fox,  64  Pa. 
169;  Montpelier  v.  East  Mont- 
peller,  29  Vt.  21,  67  Am.  Dec.  748; 
Girard  v.  Philadelphia,  7  Wall 
(U.  S.)   1,  19  L.  Ed.  53. 


See  |§  219  to  226  ante.  vol.  1. 

47.  Pefin  v.  Carey,  24  How. 
(U.  S.)  465,  16  L.  Ed.  701. 

48.  There  is  no  constitutional 
inhibition  in  Ohio  against  author- 
izing counties  or  municipalities  to 
establish  public  asylums.  Such 
institutions  are  not  required  to 
be  state  institutions;  but  when 
state  institutions  are  created  for 
such  purposes  the  trustees  must 
be  appointed  in  the  manner  pro- 
vided by  the  constitution.  Chal- 
fant  V.  State,  37  Ohio  St.  60. 

49.  Allentown  v.  Wagner,  214 
Pa.  210,  63  Atl.  697. 

A  statute  empowering  "towns" 
to  establish  hospitals  for  con- 
tagious diseases  authorizes  the 
establishment  of  s\ich  hospitals 
by  a  city.  Barry  v.  Smith,  191 
Mass.  78,  77  N.  E.  1099,  5  L.  R.  A. 
(N.   S.    )1028. 

Under  a  charter  authorizing  a 
municipal  corporation  to  erect  and 
establish    hospitals    and    medical 
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power  for  this  purpose  is  contained  in  the  municipal 
charter,  and  it  is  construed  liberally  in  the, interest  of 
the  public  health  and  welfare.^"  The  fact  that  a  munic- 
ipal asylum  is  subject  to  legislative  control  does  not 
make  it  a  state  institution.®* 


dispensaries  and  to  make  all 
regulations  which  may  be  neces- 
sary or  expedient  for  the  promo- 
tion of  health  or  the  suppression 
of  disease,  the  municipality  may 
establish  and  conduct  a  hospital 
either  as  a  charity  or  as  a  means 
for  the  promotion  of  the  general 
health  of  its  residents,  but  it  can- 
not, in  its  private  or  proprietary 
capacity,  engage  in  the  business  of 
conducting  a  hospital  for  revenue. 
Tollefson  v.  Ottawa,  228  ill.  134, 
81  N.  E.  823,  11  L.  R.  A.  (N.  S.) 
990. 

The  power  to  issue  bonds  to 
raise  funds  for  the  'repair  and  ex- 
tension of  a  municipal  hospital 
and  to  levy  a  tax  upon  all  the 
taxable  property  within  the  mu- 
nicipality for  their  payment  is 
"corporate  power"  within  a  con- 
stitutional provision  that  "the 
general  assembly  shall  pass  no 
special  act  conferring  corporate 
powers."  Cincinnati  v.  Trustees 
of  Cincinnati  Hospital,  66  Ohio  St. 
440,    64    N.    E.    420. 

50.  See  §§  899,  905  ante,  vol.  3. 

51.  Chalfant  v.  State,  37  Ohio 
St,  60. 

An  unincorpopated  insane 
asylum,  provided  for,  and  admin- 
istered by,  a  city  out  of  its  own 
revenues,  served  by.  subordinates 
appointed  and  removable  by  the 
city,  is  a  municipal  functionary, 
and  may  be  the  object  of  a  charit- 
able bequest  for  the  relief  of  the 
indigent     insane     of     the     city. 


Vance's  Succession,  39  La.  Ann. 
371. 

Compensation  of  oflicers  and 
attendants.  An  ordinance  pro- 
viding that  in  cases  of  small  pox 
or  other  infectious  disease  the 
city  phy.sician  shall  receive  such 
compensation  in  addition  to  his 
annual  salary  as  the  city  council 
may  deem  just  and  proper,  held 
applicable  to  the  treatment  by 
such  physician  of  cases  of  infec- 
tious disease  of  all  classes  of 
persons  and  not  only  to  the  treat- 
ment of  pauper.  Preble  v.  Bangor, 
64  Me.  115. 

Where  the  annual  salary  of  the 
city  physician  is  fixed  by  ordi- 
nance, the  city  marshal  cannot 
bind  the  city  by  a  new  contract  to 
pay  him  an  extra  compensation 
for  performing  services  which  he 
was  under  official  obligation  to 
render.  Edgecomb  v.  Lewiston, 
71  Me.  343. 

An  ordinance  providing  that 
the  city  physician  should  in  addi- 
tion to  his  salary,  "receive  when 
collected,  all  sums  for  medical 
services  rendered  by  him  for  pau- 
pers of  other  cities  and  towns," 
held  to  entitle  the  city  physician 
to  the  amount  of  a  judgment  ren- 
dered in  its  favor  for  such  treat- 
ment though  the  money  was  not 
paid  directly  to  the  city  but  to  a 
person  with  whom  the  city  had 
contracted  for  the  support  of  the 
poor.  Fletcher  v.  Belfast,  77  Me. 
334. 
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In  the  absence  of  statutory  authority  a  county  has 
no  right  to  charge  the  estate  of  insane  person  for  main- 
tenance in  a  county  asylum  established  for  the  support 
of  the  poor.^2  A  patient  voluntarily  entering  a  state 
institution  cannot  be  compelled  to  remain  there  against 
Ms  will;  even  though  he  signed  an  agreement  to  remain 
for  a  certain  period  which  has  not  yet  expired.^^ 

§  2459.     Same — ^liability  for  damages. 

Charitable  or  eleemosynary  institutions  conducted  by 
a  municipality,  or  other  public  or  qiiasi  public  corpora- 
tion or  board,  under  power  conferred  by  statute  or  char- 
ter are  not  liable  for  personal  injuries  caused  by  the 
negligence  or  wrongdoing  of  their  agents  or  servants  in 
the  absence  of  negligence  in  the  selection  of  suqh  agents 
or  servants.  The  doctrine  of  respondeat  superior  is 
held  to  have  no  application  in  such  cases.  ^*  It  has  been 
held,  however,  that  where  the  municipality  operates  a 
poor  farm  for  gain  it  will  be  liable  for  the  negligence  of 
the  agents  and  servants  thereof  the  same  as  private  per- 


B2.  Montgomery  County  v.  Ris 
tine,  124  Ind.  242,  24  N.  E.  990, 
8  L.  R.  A.  461. 

53.  Re  Baker,  29  How.  Pr 
(N.  Y.)  485. 

54.  Alahama.  White  v.  Ala 
bama  Insane  Hospital,  138  Ala 
479,  35  So.  454. 

Kentucky.  Williamson  v.  Lonis 
Tille  Industrial  School,  95  Ky 
251,  24  S.  W.  1065,  23  L.  R.  A.  200 
44  Am.  St.  Rep.  243;  Leavell  v 
Western  Kentucky  Asylum,  122 
Ky.  213,  91  S.  W.  671,  4  L.  R.  A 
(N.  S.)   269. 

Maryland.  Perry  v.  House  of 
Refuge,  63  Md.  20,  52  Am.  Rep. 
495. 

New  York.    Corbett  v.  St.  Vin- 
cent's Industrial  School,  177  N.  Y. 
16,  68  N.  E.  997. 
6  McQ.  50 


Pennsylvania.  Peasley  v.  Mo- 
Kean  County  Poor  Dist,  26  Pa. 
Co.  Ct.  428. 

Virginia.  Maia's  Adm'r  v.  East- 
ern State  Hospital,  97  Va.  507,  34 
S.  B.  617,  47  L.  R.  A.  577. 

Unskillful  and  improper  treat- 
ment of  a  poor  person  by  a  physi- 
cian employed  by  the  county  to 
treat  the  poor,  creates  no  liability 
where  there  is  no  negligence  in 
making  the  selection  of  the  phy- 
sician. Summers  v.  Daviess  Coun- 
ty, 103  Ind.  262,  2  N.  B.  725,  53 
Am.  Rep.  512. 

Malpractice  of  physician  of  city 
hospital  maintained  and  operated 
under  a  statute  by  the  board  of 
health  of  the  city  cannot  render 
the  city  liable  in  damages.  Wll- 
liams'v.  Indianapolis,  26  Ind.  App. 
628,  60  N.  E.  367. 
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sons.'^  But  where  the  duties  of  boards  of  public  chari- 
ties and  correction  are  imposed  by  statute  not  for  the 
immediate  benefit  of  the  municipality,  but  as  a  means 
to  the  exercise  of  the  sovereign  power  for  the  benefit  of 
the  state,  the  municipality  will  not  be  held  liable  for  their 
negligence.^" 

The  subject  of  municipal  liability  for  negligence  grow- 
ing out  of  the  control  and  management  of  eleemosynary, 
and  penal  institutions  is  fully  considered  in  a  subsequent 
chapter.'*''  , 

§  2460.     Same — property, 

A  board  of  trustees  created  by  statute  to  conduct  a 
municipal  hospital  may  be  sued  to  determine  the  title  of 
state  lands  held  by  it,  if  the  state  consents.^*  And  it  has 
been  held  that  state  property  devoted  to  the  care  and 
maintenance  of  insane  persons  in  an  asylum  may  be  sold 
on  execution  if  the  sale  will  not  interfere  with  the  tak- 
ing of  proper  care  of  the  inmates.'® 

§  2461.     Commitment    to    reformatories    smd    industrial 
schools. 

Houses  of  refuge  and  industrial  or  reform  schools  for 
the  commitment  of  minors  are  usually  held  to  be  schools, 
or  charitable  institutions,  and  not  prisons,  since  their 
object  is  the  reformation  of  children  and  not  their  pun- 

55.  Moulton  v.  Scarborough,  71  city  would  be.  Held  not  liable  for 
Me.  267,  36  Am.  Rep.  308.  injuries    to    a   visitor    caused    by 

56.  Negligence  of  an  ambu-  defective  .hospital  stairs.  Ben- 
lance  driver  employed  by  com-  ton  v.  Trustees  of  Boston  City 
missioners  of  public  charities  and  Hospital,  140  Mass.  13,  1  N.  B. 
correction  created  by  statute  will  836,  54  Am.  Rep.  436. 

not     create     municipal     liability.  57.    Chapter  53,  Municipal  Lia- 

Maxmillan  v.  New  York,  62  N.  Y.  bility   for  Torts,  -post,  vol.   6. 

160,  20  Am.  Rep.  468.  58.     St.  Paul  &  Chicago  R.  Co. 

Boards  of  trustees  created  under  v.  Brown,  24  Minn.  517. 

authority  of  the  statute  to;  operate  59.    Hauns  v.  Central  Kentucky 

and  manage  city  hospital  are  no  Lunatic  Asylum,  103  Ky.  562,  45 

more  liable  for  the  negligence  of  S.  W.  890,  20  Ky.  L.  Rep.  246. 
their  officers  and  agents  than  the 
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ishment.*"  Statutes  authorizing  the  commitment  of  mi- 
nors to  such  institutions  upon  an  informal  hearing  and 
without  a  trial  by  jury  have  frequently  been  held  consti- 
tutional.*^ 


60.  Connecticut.  Reynolds  v. 
Howe,  51  Conn.  472. 

Illinois.  Re  Ferrier,  103  111. 
367,  43  Am.  Rep.  10;  McLean 
County  T.  Humphreys,  104  111. 
378. 

Massachusetts.  Famham  v. 
Pierce,  141  Mass.  203,  6  N.  E.  830, 
55  Am.  Rep.  452. 

Maryland.  Roth  v.  House  of 
Refuge,  31  Md.  329. 

Minnesota.  State  ex  rel.  v. 
Brown,  50  Minn.  353,  52  N.  W. 
935,  16  U  R.  A.  691,  36  Am.  St. 
Rep.  651. 

S^etc  York.  People  ex  rel.  v. 
Degnen,  54  Barb.  (N.  Y.)  105,  6 
Abb.  Pr.    (N.  S.)    87. 

OMo.  Prescott  v.  State,  19 
Ohio  St.  184;  House  of  Refuge  v 
Ryan,  37  Ohio  St.  197. 

Washington.  Ex  parte  Crouse, 
4  Whart.   (Pa.)   9. 

Wisconsin.  Re  Mascm,  3  Wash. 
609,  28  Pac.  1025;  Milwaukee 
Industrial  School  v.  Milwaukee 
County,  40  Wis.  328,  22  Am.  Rep. 
702. 

Their  object  is  to  reform  the 
Inmates  by  training  them  to  In- 
dustry; by  imbuing  their  minds 
with  principles  of  religion  and 
morality,  by  furnishing  them 
wUh  means  to  earn  a  living, 
and  above  all  by  separating  them 
from  the  corrupting  influence 
of  Improper  associates.  Ex  parte 
Crouse,  4  Whart.  (Pa.)  11,  fot 
lowed  in  Roth  v.  House  of  Refuge, 
31  Md.  329. 


61.  Connecticut.  Reynolds  v. 
Howe,  51  Conn.  472. 

Florida.  Pugh  v.  Bowden,  54 
Fla.  302,  45  So.  499. 

Illinois.  Re  Ferrier,  103  111. 
367,  43  Am.  Rep.  10;  McLean 
County  V.  Humphreys,  104  111. 
378. 

Pennsylvania.  Ex  parte  Crouse, 
4  Whart.  (Pa.)  9;  Commonwealth 
V.  Fisher,  213  Pa.  48,  62  Atl.  198. 

Tennessee.  State  v.  ICilvington, 
100  Tenn.  227,  45  S.  W.  433,  41  L. 
R.  A.  284. 

No  jury  trial  .  necessary. 
"Legislation  which,  brushing  aside 
and  disregarding  the  views, 
wishes  or  supposed  rights  of 
natural  guariiians,  has  had  for  Its 
object  the  future  welfare  of  the 
minor  children  of  incapable  and 
unworthy  parents,  or  the  care, 
custody  and  proper  training  of 
incorrigible  and  vicious  youth  by 
the  state,  has  occasionally  been 
denounced  with  great  vigor  by 
the  courts.  •  »  *  But  legisla- 
tion of  this  character  has  been 
adopted  in  nearly  all  of  the  north- 
ern states  and  Its  validity  has 
often  been  upheld."  State  ex  rel. 
v.  Brown,  50  Minn.  353,  52  N.  W. 
,935,  16  L.  R.  A.  691,  36  Am.  St. 
Rep.  651. 

A  statute  providing  that  children 
under  a  certain  age  who  are  In- 
mates of  the  poor  house  shall  be 
committed  to  industrial  schools 
during  their  minority  is  not  un- 
constitutional as  authorizing  im- 
prisonment   without   due    process 
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The  right  of  the  state  to  commit  to  reform  schools  or 
houses  of  correction  children  who  have  committed  no 
offense,  arises  from  its  power,  as  parens  patriae,  to  ex- 
ercise parental  control  over  children  who  are  dependent 
and  have  been  neglected  or  abandoned  by  their  par- 
ents.^^  But  the  parent  of  a  child  thS,t  has  committed  no 


of  law.  Such  statute  is  aot  In-- 
tended  to  preclude  the  right  of  the 
parent  of  a  child  so  committed, 
when  competent  to  resum^  the 
custody  of  the  child.  Milwaukee 
Ind.  School  v.  Milwaukee,  40  Wis. 
328,  22  Ata.  Rep.  702. 

Prohibiting  persons  under  the 
age  of  twenty-one  from  being  on 
the  streets  at  night  after  9  o'clock, 
except  when  going  for  a  physician 
or  when  accompanied  by  parent  or 
guardian;  general  power  held  not 
suflScient.  Ex  parte  McCarver,  39 
Tex.  Cr.  Rep.  448,  46  S.  W.  936,  42 
L.  R.  A.  587,  73  Am.  St.  Rep.  946. 

Contra.  But  see  People  ex  rel. 
V.  Turner,  55  111.  280,  287,  8  Am. 
Rep.  645,  per  Thornton,  J.,  by 
whom  such  legislation  has  been 
savagely  assailed:  "Even  crimi- 
nals can  not  be  convicted  and  im- 
prisoned without  due  process  of 
law — ^without  a  regular  trial,  ac- 
cording to  the  course  of  the  com- 
mon law.  Why  should  minors  be 
imprisoned  for  misfortune?  Des- 
titution of  proper  parental  care, 
ignorance,  idleness  and  vice,  are 
misfortunes,  not  crimes.  In  all 
criminal  prosecutions  against 
minors,  for  grave  and  heinous  of- 
fenses they  have  a'  right  to  de- 
mand the  nature  and  cause  of  the 
accusation,  and  a  speedy  public 
trial  by  an  impartial  _  jury.  All 
this  must  precede  the  final  com- 
mitment to  prison.     Why  should 


children,  only  guilty  of  misfortune 
be  deprived  of  liberty  without  due 
process  of  law."  *  *  *  "if, 
without  crime,  without  the  convic- 
tion of  any  offense,  the  children  of 
the  state  are  to ,  be  thus  confined 
for  the  'good  of  society,'  then 
society  had  better  be  reduced  to . 
its  original  elements  and  free 
government  acknowledged  a  fail- 
ure." This  case,  however,  was  de- 
cided without  the  citation  of  any 
authority,  and  was  in  effect  over- 
ruled by  later  Illinois  cases.  See 
McLean  County  v.  Humphreys, 
104  111.  378;  Re  Perrier,  103  111. 
367,  43  Am.  Rep.  10. 

See  §§  1059  to  1065  ante,  vol.  3, 
relating  to  jury  trial  for  minor 
offenses. 

62.  Re  Ferrier,  103  111.  367,  42 
Am.  Rep.  10;  Farnham  v.  Pierce, 
141  Mass.  203,  6  N.  E.  830,  55 
Am.  Rep.  452;  Ex  parte  Grouse,  4 
Whart.  (Pa.)  9;  House  of  Refuge 
v.  Ryan,  37  Ohio  St.  197. 

State  as  substitute  for  parents. 
"When  the  state,  as  parens  patria4 
is  compelled  by  the  misfortune  of 
the  child  to  assume  for  it  paren- 
tal duty,  and  to  charge  itself  with 
its  nurture,  it  is  compelled  also  to 
assume  parental  authority  over 
it.  This  authority  must  neces- 
sarily be  delegated  to  those  to 
whom  the  state  delegates  the 
nurture  and  education  of  the 
child."       Milwaukee       Industrial 
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offense  cannot  be  deprived  of  the  child's  custody  by  the 
state  without  first  having  had  an  opportunity  to  show 
that  he  has  not  forfeited  his  right  to  the  custody  of  the 
child.®*  A  statute  providing  for  the  commitment  of  neg- 
lected and  wayward  children  by  courts  created  for  that 
purpose  is  not  in  violation  of  the  13th  amendment  of  the 
federal  constitution  which  prohibits  slavery  and  invol- 
untary servitude  except  as  a  punishment  for  crime  after 
a  legal  conviction  thereof.®*- 
The  legislature  may  provide  for  the  commitment  of 


School  V.  Milwaukee,  40  Wis.  328, 
22  Am.  Rep.  702. 

"When  the  state  takes  Into  its 
custody  unde'r  the  power  above 
referred  to,  a  child  under  the  age 
of  twenty-one  years,  the  state  oc- 
cupies, so  far  as  the  care  and 
custody  and  duty  owed  to  the 
child  Is  concerned,  the  same  posi- 
tion that  the  parent  occupies,  and 
the  parent  is  authorized  to  re- 
strain the  liberty  of  the  child 
and  it  is  the  duty  of  the  parent 
to  require  of  the  child  such  serv- 
ice and  labor  as  its  age  and 
capacity  would  admit  of  and  as 
may  be  for  the  best  interests  of 
the  child  itself.  Therefore,  it 
necessarily  follows  that  when  the 
state  has  to  assume  the  control 
and  custody  of  the  child,  its  con- 
duct towards  it  would  be  the  same 
that  a  dutiful  parent  would  exer- 
cise, keeping  In  view  the  welfare 
of  the  child;  and  the  action  of 
the  state  In  such  cases  would 
neither  amount  to  a  placing  of  the 
child  in  slavery  nor  depriving  it 
of  its  liberty  In  an  unlawful  way." 
Kennedy  v.  Meara,  127  Ga.  68,  77, 
78,  56  S.  E.  243. 

63.  Hearing  necessary.  "It  is 
said  that  a  parent  has  a  property 
right  in  the  labor  and  services  of 


hlE  minor  child,  and  this  is  true. 
(See  Frazier  v.  Georgia  Railroad, 
101  Ga.  70,  28  S.  E.  684). 
Such  being  the  case,  the  parent 
cannot  be  deprived  of  his  prop- 
erty right  in  the  labor  and  service 
of  the  minor  child  except  by  due 
process  of  law.  The  parent  may 
by  his  conduct  forfeit  his  right 
to  the  custody  of  his  minor  child, 
but  this  forfeiture  cannot  become 
effective  until  the  parent  has 
been  accorded  a  right  to  be  heard 
on  the  question  as  to  whether  a 
forfeiture  has  taken  place.  Hence 
in  any  provision  made  by  the  law 
for  the  taking  out  of  the  custody 
of  the  parent  a  minor  child,  unless 
the  parent  is  given  a  reasonable 
opportunity  to  be  heard  on  the 
question  as  to  whether  the  condi- 
tions are  such  that  the  state 
should  deprive  him,  either  tem- 
porarily, or  until  the  child  be- 
comes of  full  age,  of  his  custody 
and  services  and  labor,  the  parent 
would  be,  under  the  operation  of 
such  proceeding,  deprived  of  his 
property  without  due  process  of 
law."  Kennedy  v.  Meara,  127  Ga. 
68,  78,  56  S.  E.  243. 

64.    Kennedy  v.  Meara,  127  Ga. 
68,  56  S.  B.  243. 
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neglected  and  delinquent  children  to  a  benevolent  institu- 
tion and  may  vest  such  institution  with  discretion  either 
to  keep  such  children  in  its  own  bustody,  or  to  bind  or 
apprentice  them  to  proper  persons.  Where  it  binds  or 
apprentices  a  child  it  is  the  duty  of  such  institution  to 
see  that  the  person  to  whom  it  is  apprenticed  performs 
all  the  duties  which  the  institution  itself  would  be  re- 
quired to  perform.®''  Where  the  period  of  detention  of 
children  committed  to  a  house  of  refuge  is  prescribed  by 
law  to,  continue  during  their  minority,  the  court  can 
neither  increase  the  term  of  detention  nor  shorten  it.®* 

§  2462.    Juvenile  courts. 

Statutes  establishing  and  conferring  jurisdiction  upon 
juvenile  courts  and  empowering  such  courts  to  take  cus- 
tody and  control  of  the  persons  of  children  are  of  recent 
date,  and  have  been  considered  by  the  courts  of  last  re- 
sort in  only  a  few  states.®'  However,  that  the  state  is 
the  ultimate  parent  of  all  its  dependent  inhabitants,  es- 
pecially infants,  is  an  old  and  familiar  legal  conception. 
"It  is  essential  to  every  well-ordered  social  system  that 
there  should  be  some  judicial  authority  by  which  protec- 
tion may  be  afforded  to  those  who  cannot  protect  them- 
selves; *  •  •  that  there  should  be  some  tribunal  whose 

66.    Kennedy  v.  Meant,  127  Ga.  N.  W.  682;  Hunt  v.  Wayne  County 

68,  56  S.  E.  243.  Circuit  Judges,  142  Mich.  93,  105 

66.  People  ex  rel.  v.  Degnen,  N.  W.  531,  3  L.  R.  A.  (N.  S.)  564; 
64  Barb.  (N.  Y.)  106,  6  Abb.  Pr.  Hooper  v.  McKenzle,  142  Mich. 
(N.  S.)    87.  120,  105  N.  W.  641. 

67.  Colorado.  Gibson  v.  People,  New  Hampshire.  See  State  t. 
44  Colo.  600,  99  Pac.  333.  Burt,  75  N.  H.  64,  71  Ati.  30. 

Florida.    Pugh   v.    Bowden,    54  Oregon.    State  v.  Dunn,  63  Ore. 

Fla.  302,  45  So.  499.  304,  99  Pac.  278. 

Illinois.     See  People  v.  Turner,  Pennsylvania.       Common-wealth 

55  111.  280,  8  Am.  Rep.  645.  T.  Fisher,  213  Pa.  48,  62  Atl.  198; 

Louisiana.     See  State  v.  Reed,  Juvenile   Court  No.   7943,  ,21   Pa. 

127  La.  411,  49  So.  3.  Dlst.    Rep.    535;    Juvenile    Court 

Missouri.    Ex  parte  Loving,  178  Institution,  21  Pa.  Dlst  Rep.  720. 

Mo.  194,  77  S.  W.  508.  Utah.    Mill  v.  Brown,  31  Utah, 

Michigan.  Robinson  v.  Wayne  473,  88  Pac.  609,  120  Am.  St  Rep- 
Circuit  Judge,  151  Mich.  315,  115  935. 
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duty  it  is  to  supervise  the  care  of  the  persons  and  estate 
of  infants."**  For  two  centuries  at  least  the  English 
Courts  of  Chancery  have  exercised  jurisdiction  for  the 
protection  of  the  child  when  deemed  necessary,  and  this 
jurisdiction  was  not  based  alone  on  the  fact  that  the  child 
possessed  property.*®  The  necessity  for  the  existence  of 
property  as  a  prerequisite  to  the  exercise  of  equitable 
jurisdiction  "would  seem  to  be  more  of  a  legal  fiction 
than  a  reality ;  and  the  idea  would  now  seem  to  be  whoUy 
exploded."^" 

"There  has  been  considered  to  exist  in  England  a 
prerogative  in  the  Crown,  as  parens  patriae,  to  be  exer- 
cised by  the  Court  of  Chancery,  for  the  protection  of 
any  infant  residing  temporarily  or  permanently  within 
its  jurisdiction.     And  in  the  United  States,  also,  al- 


es. Blspham's  Principles  of 
Equity  (8th  Ed.),  §  541. 

69.  See  Wellesley  v.  The  Duke 
of  Beaufort  (1827),  2  Russ.  Chy. 
21,  aft'd  2  Bligh  N.  S.  128. 

"The  power  of  the  Court  of 
Chancery  to  Interfere  with  and 
control,  not  only  the  estates  but 
the  persons  and  custody  of  all 
minors  within  the  limits  of  Its 
jurisdiction,  Is  of  very  ancient 
origin,  and  cannot  now  be  ques- 
tioned. This  Is  a  power  which 
must  necessarily  exist  somewhere, 
In  every  well  regulated  society, 
and  more  especially  In  a  republi- 
can government,  where  each  man 
should  be  reared  and  educated 
under  such  Influences  that  he  may 
be  qualified  to  exercise  the  rights 
of  a  freeman  and  take  part  in  the 
government  of  the  country.  It  Is 
a  duty,  then,  which  the  country 
owes  as  well  to  Itself,  as  to  the 
Infant,  to  see  that  he  is  not 
abused,  defrauded  or  neglected, 
and  the  Infant  has  a  right  to  this 


protection.  While  a  father  so 
conducts  himself  as  not  to  violate 
this  right,  the  court  will  not, 
ordinarily.  Interfere  with  his  pa- 
rental control.  If,  however,  by 
his  neglect  or  his  abuse,  he  shows 
himself  devoid  of  that  affection, 
which  is  supposed  to  qualify  him 
better  than  any,  other  to  take 
charge  of  his  own  offspring,  the 
court  may  Interfere,  and  take  the 
Infant  under  Its  own  charge,  and 
remove  It  from  the  control  of  the 
parent,  and  place  It  In  the  custody 
of  a  proper  person,  to  act  as  guard- 
Ian,  who  may  be  a  stranger." 
Cowls  V.  Cowls,  8  111.  435,  437, 
44  Am.  Dec.  708,  per  Caton,  J., 
adding  that  the  exercise  of  such 
Jurisdiction  Is  indispensable  in 
every  well-governed  society  "to 
protect  the  person  and  preserve 
the  property  of  those  who  are  un- 
able to  take  care  of  themselves." 

70.     Blspham's     Principles     of 
Equity  (8th  Ed.),  §  544. 
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tliougli  owing  to  the  existence  of  special  tribunals  the 
occasioijs  for  the  exercise  of  this  head  of  chancery  juris- 
diction are  not  nearly  so  frequent  as  in  England,  cases 
still  arise  in  which  equitable  interposition  is  necessary; 
and  not  only  has  it  been  held  that  the  power  to  protect 
the  persons  and  estates  of  minors  is  embraced  in  every 
general  legislative  or  constitutional  grant  of  chancery 
powers,  but  it  has  also  been  decided  that  wherever  a 
Court  of  Chancery  of  general  jurisdiction  exists,  testa- 
mentary and  statutory  guardians  are  as  much  under  its 
superintendence  and  control,  as  guardians  in  socage  at 
common  law."^* 

Moreover,  the  doctrine  usually  enforced  in  England 
and  in  this  country  is  that  the  rights  of  the  parents  are 
always  subject  to  the  control  of  the  Court  of  Chancery 
when  the  best  interests  of  the  child  demand  it.''^ 

Equity  jurisdiction  is  obtained  by  constituting  the 
minor  a  ward  of  the  court  and  extends  to  the  general 
care  and  protection  of  his  person  and  esta^e,'^^  including 
his  education^* 

Jurisdiction  over  juvenile  delinquents  and  neglected 
children  is  in  the  several  states  wherein  there  is  legisla- 
tion on  the  subject  conferred  upon  circuit,  district,  pro- 
bate, municipal  or  other  courts.  It  is  generally  held  that 
it  is  competent  for  the  legislature  to  create  a  court  or 
courts  wherein  juvenile  offenders  or  delinquents  may  be 
dealt  with  although  they  were  formerly  dealt  with  in 
other  courts,  but,  of  course,  in  the  exercise  of  such  power 

71.  Bispham's     Principles     of.  "The  guardianship  of  his  chit 
Equity  (8th  Ed.),  §  542.                 *  dren  is  not  a  privilege    of    the 

72.  The  father  Is  entitled  to  father,  but  it  is  a  duty  cast  upon 
the  custody  and  control  of  his  him  by  considerations  of  public 
children  "unless  he  has  forfeited,  -welfare."  Bispham's  Principles 
■waived  or  lost  it,  either  by  his  of  Equity  (8th  Ed.),  §  547. 
misconduct,  misfortune,  or  some  73.  Bispham's  Principle  of 
peculiar  circumstance,  sufficient  in  Equity  (8th  Ed.),  §  543. 

the    opinion"  of    an    enlightened         74.    Bispham's     Principles     of 
chancellor  to  deprive  him  of  it."      Equity   (8th  Ed.),  §  548. 
Miner  v.  Miner,  11  111.  43,  49,  per 
Caton,  J. 
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all  constitutional  and  statutory  provisions  relating  to 
classification,  jurisdiction,  uniformity,  etc.,  of  the  par- 
ticular state  must  be  observedJ^ 

In  Georgia  where  a  new  and  independent  court  adapted 
to  the  needs  of  a  particular  locality,  is  created  for  the 
commitment  of  neglected  and  delinquent  children,  it  is 
not  necessary  that  the  jurisdiction  thereof  shall  be  uni- 
form with  that  of  existing  courts  of  a  different  class.''® 
A  statute  defining  the  powers  of  courts  with  respect  to 
the  control  and  treatment  of  neglected  and  delinquent 
children  is  not  unconstitutional  as  class  legislation ; ''"' 
nor  on  the  ground  that  it  refers  to  more  than  one  sub- 
ject, or  contains  matter  different  from  what  is  ex- 
pressed in  the  title.''*    So  a  legislative  act  defining  the 


75.  Uniformity.  The  fact  that 
a  statute  creates  juvenile  courts 
In  cities  of  the  first  and  second 
classes,  leaving  the  powers  of 
such  courts  to  he  discharged  In 
the  state  at  large  by  the  district 
courts  does  not  render  the  statute 
unconstitutional  as  violation  of 
the  uniformity  clause.  Mill  v. 
Brown,  31  Utah,  473,  88  Pac.  609, 
120  Am.  St.  Rep.  935. 

Extending  jurisdiction.  In 
Michigan  a  statute  for  the  crea- 
tion of  juvenile  courts  to  be  pre- 
sided over  by  circuit  court  com- 
missioners in  some  of  the  coun- 
ties, was  declared  void  as  attempt- 
ing to  extend  .the  jurisdiction  of 
the  circuit  court  commissioner's 
beyond  the  limits  thereon  Im- 
posed by  the  constitution.  Hunt 
v.  Wayne  County  Circuit  Judges, 
142  Mich.  93,  105  N.  W.  531,  3 
L.  R.  A.  (N.  S.)  564;  Hooper  v. 
McKenzle,  142  Mich.  120,  105  N. 
W.  541. 

Where  a  statute  which  was  in- 
tended to  provide  for  a  uniform 
administration  of  the  law  and  to 


be  of  general  application  in  all 
state  territory  not  expressly  ex- 
cepted from  its  operation,  pro- 
vided that  juvenile  courts  there- 
by established  were  to  be  presided 
over  by  circuit  judges,  probate 
judges  or  circuit  court  commis- 
sioners according  to  the  popula- 
tion of  the  various  counties  and 
was  declared  unconstitutional  on 
the  ground  that  It  attempted  to 
extend  the  jurisdiction  of  circuit 
court  commissioners  in  certain 
counties  beyond  the  limits  fixed 
by  the  constitution,  it  was  held 
wholly  void,  and  inoperative  In 
all  the  counties.  Hunt  v.  Wayne 
County  Circuit  Judges,  142  Mich. 
93,  105  N.  W.  531,  3  L.  R.  A. 
(N.  S.)  564;  Hooper  v.  McKenzle, 
142  Mich.  120,  105  N.  W.  541. 

76.  Kennedy  v.  Meara,  127  Ga. 
68,    56    S.   E.   243. 

77.  Commonwealth  v.  Fisher, 
213   Pa.   48,   62  Atl.   198. 

78.  Commonwealth  v.  Fisher, 
213  Pa.  48,  62  Atl.  198.  See  also 
Kennedy  v.  Meara,  127  Ga.  68,  56 
S.  K  243. 
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powers  of  the  several  courts  of  quarter  sessions  of  the 
.  peace,  in  Pennsylvania,  with  reference  to  the  care,  treat- 
ment and  control  of  neglected  and  delinquent  children, 
is  not  unconstitutional  as  creating  a  new  court,''*  A 
statute  creating  juvenile  courts  in  counties  having  a  spec- 
ified population  is  not  unconstitutional  in  Missouri  as 
being  a  'local  or  special  law.*"  The  doctrine  that  all 
reasonable  doubts  must  be  resolved  in  favor  of  a  legis- 
lative act  is  applicable  to  a  statute  creating  juvenile 
courts.^  ^  A  statute  defining  the  powers  of  a  court  with 
respect  to  control  over  neglected,  incorrigible  and  delin- 
quent children  was  held  not  unconstitutional  for  failing 
to  provide  for  trial  by  jury;  the  purpose  of  the  statute 
being  to  dispense  with  a  formal  trial  except  where  the 
child  is  charged  with  a  criminal  offense.®^ 


79.  Commonwealth    v.    Fisher, 
213  Pa.  48,  62  Atl.  198. 

80.  Ex  parte  Loving,  178  Mo. 
194,  77  S.  W.  508. 

81.  Ex  parte   Loving,   178   Mo. 
194,    77    S.   W.    508. 

82.  Legal  process  unnecessary. 
"To  save  a  child  from  becoming 
a  criminal,  or  from  continuing  in 
a  career  of  crime,  to  end  in  ma- 
turer  years  in  public  punishment  v 
and  disgrace,  the  legislature 
surely  may  provide  for  the  salva- 
tion of  such  a  child.  If  its  parents 
or  guardian  be  unable  or  unwill- 
ing to  do  so,  by  bringing  it  Into 
one  of  the  courts  of  the  state 
without  any  process  at  all,  for  the 
purpose  of  subjecting  it  to  the 
state's  guardianship  and  protec- 
tion. The  natural  parent  needs 
no  process  to  temporarily  deprive 
his  child  of  its  liberty  by  confin- 
ing it  in  his  own  home,  to  save  it 
and  shield  it  from  the  conse- 
quences of  persistence  in  a  career 
of  waywardness,  nor  Is  the  state, 
when   compelled,   as    parens    pa- 


triae, to  take  the  place  of  the 
father  for  the  same  purpose,  re- 
quired to  adopt  any  process  as  a 
means  of  placing  its  hands  upon 
the  child  to  lead  it  into  one  of 
Its  courts.  When  the  child  gets 
there  and  the  court,  with  the 
power  to  save  it,  determines  on 
its  salvation,  and  not  its  punish- 
ment, it  is  immaterial  how  it  got 
there.  The  act  simply  provides 
how  children  who  ought  to  be 
saved  may  reach  the  court  to  be 
saved.  If  experience  should  show 
that  there  ought  to  be  other  ways 
for  it  to  get  there,  the  legislature 
can,  and  undoubtedly  will,  adopt 
them,  and  they  will  never  be  re- 
garded as  undue  processes  for  de- 
priving a  child  of  its  liberty  or 
property  as  a  penalty  for  crime 
committed." 

Jury  trial  not  required.  Re- 
plying to  the  contention  that  the 
law  was  unconstitutional  because 
It  denied  the  right  of  trial  by 
Jury,  the  court  said:  "But  there 
was  no  trial  for  any  crime  here. 
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The  law  exhibits  three  distinct  stages  of  development 
touching  the  v^ayward  child:  (1)  punishment;  (2) 
reformation;  and  (3)  education  and  prevention,  which 
resulted  in  the  establishment  of  the  Juvenile  Court.  This 
institution  deals  with  two  classes  of  children,  namely  (1) 
the  delinquent,  and  (2)  the  neglected.  A  specific  act, 
or  series  of  acts,  in  violation  of  law  places  the  offending 
child  in  the  first  class,  while  a  neglected  child  is  one 
neglected  or  abandoned  by  its  parents  or  guardian — a 
victim  of  family  or  social  failure  or  misfortune.    Neg- 


and  the  act  is  operative  only 
when  there  Is  to  be  no  trial.  The 
very  purpose  of  the  act  Is  to 
prevent  a  trial,  however,  If  the 
welfare  of  the  public  require  that 
the  minor  should  be  tried,  power 
to  try  is  not  taken  away  from 
the  court.  *  *  •  The  act  is  not 
for  the  trial  of  a  child  charged 
with  a  crime,  but  Is  mercifully 
to  save  It  from  such  an  ordeal, 
with  the  prison  or  penitentiary 
in  its  wake.  If  the  child's  own 
good  and  the  best  interests  of 
the  state  justify  such  salvation. 
Whether  the  child  deserves  to  be 
saved  by  the  state  is  no  more 
a  question  for  the  jury  than 
whether  the  father,  if  able  to  save 
it  ought  to  save  It.  *  *  *  The 
court  passes  on  nothing  but  the 
propriety  of  an  effort  to  save  It; 
and  If  a  worthy  subject  for  an 
effort  of  salvation,  that  effort  is 
made  In  the  way  directed  by  the 
act.  The  act  Is  but  an  exercise 
by  the  state  of  Its  supreme  power 
over  the  welfare  of  Its  children,  a 
power  under  which  It  can  take  a 
child  from  Its  father  and  let  It 
go  where  It  will,  without  commit- 
ting It  to  any  guardianship  or  any 
Institution,  If  the  welfare  of  the 


child,  taking  Its  age  In  considera- 
tion can  be  thus  best  promoted. 
*  *  *  The  design  is  not  punish- 
ment, nor  the  restraint  imprison- 
ment, any  more  than  Is  the  whole- 
some restraint  which  a  parent  ex- 
ercises over  his  child.  The  sever- 
ity In  either  case  must  necessar- 
ily be  tempered  to  meet  the  neces- 
sities of  the  particular  situation. 
There  is  no  probability.  In  the 
proper  administration  of  the  law, 
of  the  child's  liberty  being  unduly 
Invaded.  Every  statute  which  is 
designed  to  give  protection,  care 
and  training  to  children,  as  a 
needed  substitute  for  parental  au- 
thority and  performance  of  par- 
ental duty,  is  but  a  recognition 
of  the  duty  of  the  state,  as  the 
legitimate  guardian  and  protector 
of  children  where  other  ^^lardlan- 
ship  fails.  No  constitutional  right 
is  violated,  but  one  of  the  most 
important  duties  which  organized 
soceity  owes  to  its  helpless  mem- 
bers is  performed  just  In  the 
measure  that  the  law  Is  framed 
with  wisdom  and  Is  carefully  ad- 
ministered." Commonwealth  v. 
Fisher,  213  Pa.  St.  48,  53,  54, 
56,  57,  62  Atl.  198. 
See  §  2461  ante. 
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lected  in  this  sense  is  a  compreliensive  term  and  in- 
cludes children  at  one  time  classified  as  "dependent."  ^^ 
The  juvenile  court  usually  deals  with  delinquent  and 
neglected  children  under  the  age  of  sixteen  years  who 
are  not  inmates  of  institutions  established  for  the  care 
of  neglected  children  or  the,  care  and  correction  of  delin- 
quent children,  but  when  the  jurisdiction  of  the  court  is 


83.  "Dependent  children  is  a 
term  applied  to  normal  children 
who  must  be  supported  by  other 
than  their  natural  guardians.  It 
does  not  include  the  deaf  and 
dumb,  blind,  insane,  epileptic  and 
feeble-minded,  who  are  clashed  as 
defectivS,  nor  those  of  perverse 
habits  'known  as  juvenile  delin- 
quents." 5  New  International 
Bncyc.  tit.  "Dependent  Children." 

The  words  "neglected  child" 
are  ordinarily  defined  as  any  child 
sixteen  years  of  age  or  under  who 
is  destitute,  or  homeless,  or  aban- 
doned, or  dependent  upon  the  pub- 
lic for  support,  or  who  habitually 
begs  or  receives  alms,  is  found 
in  any  house  of  ill-fame  or  with 
any  vicious  or  disreputable  per- 
son, or  who  is  suffering  from  the 
cruelty  or  depravity  of  its  par- 
ents, or  other  person  in  whose 
care  it  may  be. 

The  words  "delinquent  child" 
include  any  child  sixteen  years  of 
age  or  under  such  age  who  vio- 
lates any  law  of  the  state,  or  any 
city,  town  or  village  ordinance, 
or  who  Is  incorrigible;  or  who 
knowingly  associates  with  thieves, 
vicious  or  immoral  persons,  or 
who  is  growing  up  in  idleness  or 
crime;  or  who  knowingly  visits 
or  enters  a  house  of  illrepute; 
or  knowingly  patronizes  or  visits 
any   policy  shop   or   place   where 


any  gaming  device  is  or  shall  be 
operated;  or  who  patronizes  or 
visits  any  saloon  or  dramhouse 
where  intoxicating  liquors  are 
sold;  or  who  patronizes  or  visits 
any  public  pool  room  or  bucket 
shop;  or  who  habitually  wanders 
about  the  street  in  the  night  time 
without  being  on  lawful  business 
or  occupation;  or  who  habitually 
wanders  about  the  streets  or  roads 
or  public  places  during  school 
hours  without  being  on  any  law- 
ful business  or  occupation;  or  who 
habitually  wanders  about  any  rail- 
road yards  or  tracks,  or  jumps  or 
who  habitually  hooks  on  to  any 
trains,  or  enters  any  car  or  engine 
without  lawful  authority;  or  who 
is  either  habitually  truant  from 
any  day  school,  or  who,  while  in 
attendance  at  any  school,  is  in- 
corrigible, vicious  or  immoral;  or 
who  habitually  uses  vile,  obscene, 
vulgar,  profane  or  indecent  lan- 
giiage;  or  who  is  guilty  of  im-- 
moral  conduct  in  any  public  place 
or  about  any  school  house;  or  who 
habitually  and  wilfully,  and  with- 
out the  consent  of  its  parents, 
guardian  or  other  person  having 
legal  custody  and  control  of  such 
child,  absents  itself  from  home 
and  remains  away  at  night,  or 
loiters  and  sleeps  in  alleys,  cel- 
lars, wagons,  buildings,  lots  or 
other    exposed   places. 
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acquired  it  may  continue  until  the  child  attains  its  ma- 
jority, and  it  may  extend  beyond  when  punishment  is 
inflicted  for  a  term  expiring  after  such  time.  The  pro- 
cedure is  simple.  The  child  is  brought  before  the  judge, 
with  or  without  legal  process,  usually  upon  a  petition  or 
written  statement,  ordinarily  verified  by  affidavit,  set- 
ting forth  in  general  terms  the  nature  of  the  delinquency 
or  neglect,  and  the  child  and  witnesses  are  examined 
without  oath  or  formality,  and  such  disposition  is  made 
of  the  child  as  the  facts  and  conditions  warrant.  The 
child  may  be  permitted  to  return  to  its  parents  or  guard- 
ian or  its  former  custody,  or  it  may  be  committed  to 
another  proper  custodian,  either  an  individual  or  an  in- 
stitution, public  or  private — the  selection  of  the  latter 
depending  entirely  upon  the  particular  child,  as  its  age, 
its  religion,  if  any,  or  that  of  its  parents,  custodian,  or 
relations,  and  the  precise  nature  of  the  training  needed 
or  punishment,  if  any,  that  should  be  imposed. 

During  the  past  decade  juvenile  courts  have  proven 
effective  and  beneficient  instrumentalities  in  alleviating 
the  distress  of  the  neglected  child,  and  in  directing  the 
wayw^ard,  delinquent  and  perverse  into  paths  of  useful- 
ness. T,o  become  efficient  substitutes  for  parental  control 
and  direction  in  the  crowded  urban  centers  these  institu- 
tions occupy  a  commanding  position  and  may  perform 
signal  service  to  the  state.  Obviously,  this  can  be  ac- 
complished best  by  conscientious,  sympathetic,  common 
sense,  quiet  work,  without  publicity,  and  without  other 
hope  of  reward  than  that  which  follows  duty  well  done. 

§  2463.     Workhouse. 

A  workhouse  "is  a  place  or  prison  where  persons  con- 
victed of  minor  offenses  and  misdemeanors  may  be  con- 
fined and  kept  at  labor.  "«*  An  ordinance  may  declare 
a  city  jail  to  be  a  workhouse  and  appoint  a  superintend- 
ent and  board  of  managers  therefor.*'     Statutory  au- 

84.    Farmer    v.     St.     Paul,     65  85.    Farmer    v.     St.     Paul,     65 

Minn.  176,  179,  67  N.  W.  990,  33  Minn.  176,  67  N.  W.  990,  33  L.  R. 
L.  R.  A.  199.  A-  199. 
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tliority-to  provid^  by  ordinance  tliat  persons  convicted 
of  offenses  before  the  city  justice  shall  be  kept  at  bard 
labor  in  any  workhouse  established  by  the  city  does  not 
authorize  the  confinement  of  such  persons  in  an  institu- 
tion not  under  its  management  and  control.*® 

Municipal  corporations  are  not  liable  to  the  county  for 
the  support  of  prisoners  committed  to  the  county  jail 
unless  the  commitment  is  for  violation  of  police  ordi- 
nance.*^ 

86.  Farmer  v.  St.  Paul,  65  Chlssom,  7  Ind.  688;  Sonoma 
Minn.  176,  67  N.  W.  990,  33  L.  K.  County  y.  Santa  Rosa,  102  Cal. 
A.  199.  426,  36  Pac.  810;  Waukesha  Coun- 

87.  County  of  Merrimack  v.  ty  t.  Waukesha,  78  Wis.  434,  47 
Concord,  30  N.  H.  299;    Strafford  N.   W.   831. 

County  V.  Somersworth,  38  N.  H.         But  see  People  ex  rel.  v.  Board 
21;  Strafford  County  v.  Dover,  61     of  Superyisors,  67  N.  Y.  330. 
N.  H.  617;    Board  of  Com'rs  t. 


CHAPTEE  48. 
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Sees. 

2464.  Valid  claims  against  munic- 

ipalities. 

2465.  Conditions     precedent — pre- 

sentation of  claims. 

2466.  Same — notice  of  intention  to 

sue. 

2467.  Same — to  whom  claim  to  be 

presented. 

2468.  Same — ^time    within    which 

claims  must  he  presented 
—delay. 

2469.  Same — statement  of  claim. 

2470.  Same — verification  of  claim 

— ^waiver. 

2471.  When  claim  hears  Interest. 

2472.  Allowance  of  claims. 

2473.  Same — effect  of  allowance  or 

disallowance. 


Sees. 
2474. 
2475. 

2476. 
2477. 
2478. 
2479. 

2480. 

2481. 
2482. 
2483. 


2484. 


Auditing  boards  and  officers. 

Review  of  decisions  touch- 
ing claims. 

Assignment  of  claims. 

Payment  of  claims. 

Priority  of  claims. 

Power   to   compromise 
claims. 

Who  authorized  to  compro- 
mise. 

Method  of  compromise. 

Arbitration  of  claims. 

Question  of  damages  and 
benefits  may  not  be  arbi- 
trated. 

Mode  of  submission  of  arbi- 
tration. 


§  2464.     Valid  claims  against  municipalities. 

In  the  first  place  it  should  be  mentioned  that  in  order 
that  a  claim  arising  from  contract  against  a  municipal 
corporation  be  valid  it  must  be  one  which  the  municipal- 
ity had  power  to  contract,  as  fuUy  explained  elsewhere 
in  this  work.^  Valid  obligations  include  ordinary  current 
expenses,  e.  g.,  expenses  incurred  for ,  lighting,  water, 
labor,  etc.,  wMch  are  essential  in  administering  the  local 
government ;  ^  expense  of  education  where  the  obligation 


1.  §  1164  et  seq.,  ante,  chapter 
29,  vol.  3,  as  to  power  to  contract 
in  general.  Public  Improvement 
contracts,  §  1901  et  seq.,  ante, 
vol.  4. 

2.  Current     expenses     payable 


out  of  the  current  revenue.  Fo- 
land  V.  Frankton,  142  Ind.  546, 
41  N.  B.  1031. 

Cost  of  constructing  a  plant 
to  supply  water  or  light,  held  not 
to   be   an    ordinary   or   necessary 
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is  imposed  by  law  to  maintaia  a  local  system  of  public 
education ;  *  election  expenses,  incurred  in  betalf  of  the 
municipality,  in  local  elections  lield  for  its  benefit,  or 
those  imposed  by  law;  *  expenses  incurred  on  account  of 


municipal  expense.  Voss  v.  Wa- 
terloo Water  Co.,  163  Ind.  69,  71 
N.  E.  208,  66  L.  R.  A.  95,  106  Am. 
St.  Rep.  .201. 

3.  Bonds  issued  by  school 
board  according  to  law,  held  valid 
municipal  obligation.  Board  of 
Education  of  Atchison  v.  DeKay, 
148  U.  S.  591,  13  Sup.  Ct.  706,  37 
L.  Ed.  573. 

City  held  not  liable  for  repairs 
on  a  school  house  not  validly  in- 
curred by  a  board  of  education 
which  was  thereafter  abolished 
and  Its  duties  and  powers  vested 
in  a  city  department.  Miller  v. 
New  York,  3  Hun  (N.  T.)  35,  5 
Thomp.  &  C.  219. 

A  school  board  duly  created  by 
law  having  control  of  public 
school  expenses  and  being  a  body 
corporate,  capable  of  suing  and 
being  sued,  can  not  create  obliga- 
tions either  by  contract  or  tort 
binding  on  the  city  corporations. 
Miller  v.  New  York,  3  Hun  (N.  Y.) 
35,  5  Thomp.  &  C.  219. 

See  chapter  46,  Public  Educa- 
tion, ante,  this  volume. 

4.  Election  expenses.  City 
held  not  liable  for  rent  of  places 
used  by  police  commissioners  used 
as  voting  places  for  electors  to 
pass  upon  the  adoption  of  a  con- 
stitutional amendment  and  for  a 
state  and  national  election.  Per- 
kins V.  New  Haven,  53  Conn.  214, 
1  Atl.  825. 

But  expense  of  election  officers 
who  served  at  a  municipal  elec- 
tion  is    a   municipal    and   not   a 


county  charge.    Bingham  v.  Cam- 
den, 29  N.  J.  Eq.  464. 

The  printing  of  constitutional 
amendment  ballots  in  accordance 
with  a  resolution  of  a  board  of 
aldermen  to  act  as  county  super- 
visors, held  to  be  a  city  charge. 
Brown  v.  New  York,  6  Daly  (N. 
Y.)    497. 

Election  expenses  are  often  re- 
quired to  be  paid  one-half  by  the 
county  and  one-half  by  the  city 
and  township.  State  v.  Newai*k, 
53  N.  J.  L.  (24  Vroom.)  534,  22 
■Atl.  55. 

The  expense  of  printing  ballots 
for  increasing  municipal  indebted- 
ness at  a  general  election  is  a 
charge  against  the  city.  Common- 
wealth v.  Weir,  15  Pa.  Co.  Ct.  Rep. 
425,  25  Pitts.  Leg.  Journ.  (N.  S.) 
126. 

Usually  the  whole  expense  of 
city  and  ward  elections  are  pay- 
able by  the  city  and  not  by  the 
county.  Crawford  County  v.  Mead- 
ville,   101  Pa.   St.  573. 

In  Wisconsin,  certain  villages 
are  not  liable  to  the  towns  In 
which  they  are  situated  for  a 
proportionate  share  of  assessment, 
election  and  town  meeting  ex- 
penses incurred  by  the  town.  Town 
of  Plainfleld  v.  Village  of  Plain- 
field,   67  Wis.   525,  30  N.  W.   673. 

An  election  law  creating  elec- 
tion commissioners  and  confer- 
ring upon  them  power  to  incur 
debts  for  necessary  expenses  on 
behalf  of  the  city  adopting  the 
law  was  sustained  as  not  in  vio- 
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the  administration  of  justice  in  the  enforcement  of  local 
police  regulations,  and  such  other  expenses  in  this  behalf 
as  may  be  imposed  by  law ; "  and  expenses  incurred  for 


latlon  of  a  constitutional  provi- 
sion forbidding  the  legislature 
from  granting  the  right  to  assess 
and  collect  taxes  to  any  other 
than  the  corporate  authorities  of 
the  municipal  cities  to  he  taxed 
and  requiring  the  taxation  to  be 
for  corporate  purposes  and  not  to 
be  imposed  without  the  consent 
of  the  taxpayers  to  be  affected. 
Here  It  was  held  that  the  election 
commissioners  are  "corporate  au- 
thorities," that  the  expenses  are 
for  "corporate  purposes"  and  are 
imposed  with  the  consent  of  the 
people  to  be  affected.  Wetherell 
V.  Devine,  116  111.  631,  6  N.  B.  24. 

See  §  230  et  seq.,  ante,  vol.  1. 

5.  Administration  of  justice 
— illustrations.  Town  held  liable 
for  board  of  a  prisoner  committed 
to  the  reform  school  from  the 
town.  The  fact  that  the  proceed- 
ings resulting  in  the  committal 
were  defective  is  no  defense. 
State  V.  HoUis,  59  N.  H.  390. 

Fees  and  charges  paid  to  the 
county  sheriff  for  keeping  jail 
prisoners  convicted  of  violation  of 
municipal  ordinance  recovered  by 
the  county  against  the  city  not- 
withstanding corporate  authori- 
ties did  not  authorize  the  prosecu- 
tions. Waukasha  County  v.  Wau- 
kasha,  78  "Wis.  434,  47  N.  "W.  831. 

The  facts  held  not  to  imply  a 
promise  by  the  city  to  pay  the 
amount  of  the  costs  incurred  by 
the  mayor  convicted  for  violating 
a  municipal  ordinance.  Gibson  v. 
Zanesville,  31  Ohio  St.  184. 

When  county  liable  for  board- 
6  McQ.  51 


ing  prisoners  committed  for  mis- 
demeanors and  violations  of  mu- 
nicipal ordinance.  People  v.  Co- 
lumbia County  Sup'rs,  67  N.  Y. 
330,  rev'g  8  Hun   (N.  Y.),  275. 

Authority  to  "employ  an  attor- 
ney or  attorneys  for  the  transac- 
tion of  any  matter  requiring  legal 
skill"  renders  the  town  liable  for 
reasonable  attorney's  fees  in  an 
action  against  it  to  enjoin  the  col 
lection  of  a  tax.  Squire  v.  Pres- 
ton, 31  N.  Y.  S.  174,  82  Hun,  88 

See  §  1173  et  seq.,  ante,  vol.  3 

Where  the  defendant  is  com- 
mitted  to  work  out  a  fine  and 
costs  a  privilege  tax  on  each  case 
before  a  municipal  court  can  not 
be  charged  against  the  local  cor- 
poration. Eastman  v.  ^Nashville, 
13   Lea    (81   Tenn.),   717. 

Under  particular  law  hejd  city 
not  liable  for  the  fees  of  the  po- 
lice Judge  who  convicts  a  defend- 
ant for  the  violation  of  municipal 
ordinance.  Cobb  v.  Lincoln,  15 
Neb.  86,  17  N.  W.  365. 

The  town  In  which  one  is  con- 
victed, held  not  liable  for  the  sup- 
port of  the  prisoner  committed  to 
jail  In  consequence  thereof.  Nor- 
wich V.  Hyde,  7  Conn.  529. 

E!xpense  of  receiving,  boarding 
and  discharging  one  convicted  for 
violation  of  the  municipal  charter 
and  confined  in  the  county  jail 
which  is  used  by  the  corporation 
for  the  confinement  of  prisoners 
is  chargeable  against  the  state. 
Tippecanoe  County  Com'rs  v.  Chis- 
son,   7    Ind.    688. 
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other  similar  strictly  municipal  or  corporate  purposes, 
as  distinguished  from  state  objects.'     Thus  while  the. 


A  provision  for  the  payment  of 
certain  criminal  fees  by  the  coun- 
ty, held  not  to  Involve  a  payment. 
of  county  funds  for  the  use  and 
benefit  of  the  city  where  it  ap- 
pears that  the  funds  are  intend- 
ed to  reimburse  the  city  to  pay 
for  services  performed  by  Its  of- 
ficers in  behalf  of  the  state.  JUi- 
hour  V.  Polk  County,  70  la.  568, 
SI  N.  W.  873. 

When  town  not  liable  tor  ex- 
pense made  by  police  commission- 
ers not  included  in  the  estimate 
for  the  fiscal  year  not  specially 
authorized  by  the  council.  Tucker 
V.  Grand  Rapids,  104  Mich.  621, 
62  N.  W.  1013. 

In  Massachusetts  a  town  Is  not 
liable  to  pay  the  expense  of  a 
field  driver  In  defending  a  suit 
brought  for  taking  up  arid  em- 
pounding  cattle  running  at  large, 
contrary  to  law.  In  such  case  the 
town  is  not  liable  by  its  cor- 
porate vote.  It  is  beyond  the 
town's  corporate  powers.  Vincent 
V.  Nantucket,  12  Cush.  (66  Mass.) 
103. 

In  Connecticut  cities  and  towns 
'are  only  liable  to  the  county  for 
the  support  of  prisoners  commit- 
ted to  the  county  jail  upon  crim- 
inal process,  for  police  offenses. 
Merrimack  v.  Concord,  30  N.  H. 
299. 

6.  Court  house.  The  fact  that 
the  constitution  limits  the  power 
of  municipal  corporations  to  tax 
for  municipal  purposes  does  not 
forbid  the  legislature  from  provid- 
ing that  the  expense  of  renting  a 
building  for  a  court  house  shall 


be  paid  by  the  city.  The  tax 
levied  to  riieet  such  rent  is  a  tax 
for  a  state  purpose  and  not  for  a 
city  purpose.  State  ex  rel.  v. 
Field,  119  Mo.  593,  24  S.  W.  752. 

Keeping  records.  The  charter 
required  the  board  of  health  to 
keep  a  record  of  births,  mar- 
riages and  deaths  and  made  the 
cost  thereof  a  charge  on  the  town. 
Held,  the  city  liable  therefor  not- 
withstanding the  county  supervi- 
sors were  required  to  make  a  like 
record.  People  v.  Auditors  of 
Tov^n  of  New  Lots,  34  Hun  (N. 
Y.),  336. 

Arbitration.  In  one  case  the 
city  was  held  liable  for  compen- 
sation to  arbitrators  relative  to 
building  Inspection,  though  there 
was  no  law  which  expressly  so 
provided.  Malone  v.  Pittsburg,  14 
Pa.  Co.  Ct.  Rep.  125. 

Power  to  submit  controversies 
to  arbitration,  §  2482  post,  also  § 
367,  p.  812  ante,  vol.  1. 

Support  of  hospital.  When 
corporation  Is  liable  for  reason- 
able compensation  to  house  physi? 
clan  of  hospital.  Alexander  v. 
Cincinnati,  2  Handy  (Ohio),  183, 
12  Ohio,  Dee.  393. 

Expense  for  printing  ordinance 
can  not  be  recovered  against  the 
municipality  where  there  is  no 
legal  authority  to  make  such 
charge.  Thornton  v.  Sturgls,  38 
Mich.  639. 

Publication.  The  charter  re- 
quired a  publication  of  the  ac- 
counts of  its  treasurer;  held  lia- 
ble for  such  expense.     Tucker  & 
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local  corporation  is  liable  for  the  support  of  prisoners 
committed  to  jail  for  the  violation  of  municipal  ordi- 
nances duly  passed,''  it  is  not  liable  for  the  support,  medi- 
cal attendance,  etc.,  furnished  prisoners,  committed  for 
crimes  against  the  state.  Such  persons  not  being  pau- 
pers the  charge  for  keeping  them  is  made  a  charge 
against  the  state.* 

§  2465.     Conditions  precedent — presentation  of  claims. 

It  is  often  required  that  claims  against  municipal  cor- 
porations be  presented  to  the  proper  corporate  officers 
as  a  condition  precedent  to  the  right  to  collect  the  same, 
and  such  provisions  are  generally  sustained  as  valid.® 


Sleight  V.  Rochester,  7  Wend.  (N. 
Y.)   254. 

See  powers  of  municipal  cor- 
porations, chapters  10  and  11, 
ante,   vol.   1. 

7.  Strafford  County  v.  Somers- 
ifOTth,  38  N.  H.  21. 

The  town  is  liable  for  prisoner 
charges  incurred  by  the  confine- 
ment in  the  county  jail  of  one 
convicted  of  the  offense  of  drunk- 
enness in  a  public  street,  since 
this  is  an  offense  of  the  police  of 
towns.  Stafford  v.  Dover,  61  N. 
H.  617. 

City  held  liable  for  the  board 
of  prisoners  committed  to  the 
county  jail  for  the  violation  of 
municipal  ordinances.  Sonoma 
County  V.  Santa  Rosa,  102  Cal. 
426,   36   Pac.   810. 

8.  Adams  v.  Wiscasset,  5  Mass. 
328. 

9.  California.  Yolo  County  v. 
Sacramento,  36  Cal.  193;  Geimann 
V.  Board  of  Police  Com'rs,  158 
Cal.  748,  112  Pac.  553. 

Colorado.  Cunningham  v.  Den- 
ver, 23  Colo.  18,  45  Pac.  256,  58 
Am.   St.   Rep.    212. 


IdaM.  Ada  County  v.  Bullen 
Bridge  Co.,  5  Idaho,  79,  188,  47 
Pac.  818,  36  L.  R.  A.  367,  95  Am. 
St.  Rep.  180. 

Minnesota.  Schigley  v.  Waseca, 
106  Minn.  94,  118  N.  W.  259,  19 
L.  R.  A.    (N.  S.)    689. 

Nebraska.  Goddard  v.  Lincoln, 
69  Neb.  594,  96  N.  W.  273. 

New  York.  Reining  v.  Buffalo, 
102  N.  Y.  308,  6  N.  E.  792;  Devlin 
V.  New  York,  23  N.  Y.  S.  888,  4 
Misc.  Rep.  106;  People  v.  Buffalo, 
76  N.  Y.  558,  53  Am.  Rep.  337; 
Birmingham  v.  Darden,  1  Ala. 
App.  479,  55  So.  1014;  Smith  v. 
New  York,  85  N.  Y.  S.  150,  88  App. 
Div.  606;  Mack  Paving  Co.  v.  New 
York,  127  N.  Y.  S.  738,  142  App. 
Div.  702;  Barber  Asphalt  Pay.  Co. 
V.  New  York,  127  N.  Y.  S.  746,  142 
App.  Div.  715;  Winter  v.  ^flagara 
Falls,  190  N.  Y.  198,  82  N.  E.  1101, 
123  Am.  St.  Rep.  540. 

Texas.  Luke  v.  Bl  Paso  (Tex. 
Civ.  App.),  60  S.  W.  363. 

Washington.  Scurry  v.  Seattle, 
8  Wash.  278,  36  Pac.  145. 

Wisconsin.      Morrison    v.    Ban 
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But  unless  authorized  by  statute  or  charter,  it  has  been 
held  that  a  municipality  has  no  power  to  require  by  ordi- 
nance the  presentation  of  claims  before  suit  thereon 
shall  be  brought  against  it.^"  By  such  requirement  a 
municipality  is  afforded  some  protection  against  stale 
claims  or  the  connivance  of  corrupt  officials,  and  is  given 
an  opportunity  to  investigate  the  source  of  the  claim  at 
a  time  when  the  evidence  relating  to  it  is  fresh  and 
more  readily  to  be  had.  Snch  requirements,  however, 
will  not  be  sustained  if  they  are  unreasonable  and  do  not 
tend  to  the  due  administration  of  justice."  Thus  a  re- 
quirement that  a  notice  of  a  claim  for  damages  must  state 
the  claimant's  place  of  residence  for  a  year  past,  has 
been  held  to  be  unreasonable,  and  hence  a  notice  omit- 
ting such  statement  will  not  be  declared  insufficient  foi; 
that  reason.^^ 

Claims  against  a  municipal  corporation  for  unliqui- 
dated damages  arising  out  of  tort 'need  not  be  presented 
to  the  municipal  authorities  before  an  action  can  be 
brought  thereon,  unless  the  statute  or  charter  so  pro- 

Clalre,    115    Wis.    538,    92    N.   W.  12.    Wurster     v.      Seattle,      51 

280,  95  Am.  St.  Rep.  955.  Wash.  654,  100  Pac.  143;   Hase  v. 

Mandamus    to    compel    a    city  Seattle,  51  Wash.  174,  98  Pac.  370, 

treasurer  to  pay  a  claim  against  20  L.  R.  A.   (N.  S.)   938;  Jones  t. 

the  city  will  he  denied  where  the  Seattle,    51    Wash.    245,    98    Pac. 

claim  has  not  been  presented  for  743. 

approval  and  no  warrant  therefor  It   seems,   however,   that    some 

has   been   signed.     Fox  v.   Clark,  requirement    as    to    statement    of 

72  N.  J.  100,  59  Atl.  224.  residence  may  be  made.     In  New 

In  the  absence  of  evidence  show-  York,  a  city  charter  required  that 

ing   presentation   of   claim   before  the  statement  of  a  claim  for  per- 

suit,    as    required    by    charter    or  sonal  injuries  should  contain  the 

statute,  plaintiff  will  be  nonsuited,  residence   by    street    and   number 

Olmstead  v.   Pound  Ridge,   24  N.  of  the  claimant.     Under  this  pro- 

Y.  S.  615,  71  Hun,  25;   Lyons    v.  vision   it  was  held  that  the   fact 

Syracuse,   101   N.   Y.    S.    247,    115  that  the  house  in  which  the  claim- 

App.   Div.   733.  ant  lived  was  not  numbered  would 

10.  Bowling  Green  v.  Duncan,  not  justify  an  omission  of  the 
122  Ky.  244,  91  S.  W.  268,  28  Ky.  name  of  the  street.  Johnson  v. 
L.  Rep.  1177.  Troy,  48  N.  Y.  S.  998,  24  App.  Div. 

11.  Durham     v.     Spokane,     27  602. 
Wash.  615,  68  Pac.  383. 
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vides.^^  But  in  claims  for  injuries  or  damage  some  char- 
ters or  statutes  require  the  filing  of  a  statement  of  the 
time,  place  and  circumstances.  This  requirement  is  usu- 
ally regarded  as  a  condition  precedent  and  it  must  be 
alleged  and  approved  to  support  aln  action.^* 

While  compliance  with  provisions  of  this  kind  is  im- 
perative it  is  held  that  substantial  compliance  is  suffi- 
cient.^^ Should  the  claim  be  of  the  nature  contemplated 
by  law  it  must  be  presented  in  the  manner  therein  pre- 
scribed.^* 


13.  Lehn  v.  San  Francisco,  66 
Cal.  76,«4  Pac.  965;  Juzix  v.  San 
Francisco,  67  Cal.  XIX,  7  Pac. 
416;  Hillyer  v.  Winsted,  77  Conn. 
304,  59  Atl.  40;  Galesburg  v. 
Benedict,  22  111.  App.  Ill;  Green 
V.  Spencer,  67  la.  410,  25  N.  W. 
681;  McFarland  v.  Muscatine,  98 
la.  199,  67  N.  W.  233;  Harrigan 
V.  Brooklyn,  119  N.  Y.  156,  23  N. 
B.  741. 

14.  Lincoln  t.  Grant,  36  Neb. 
369,  56  N.  W.  995;  Lincoln  v. 
Finkle,  41  Neb.  575,  59  N.  W.  915. 

15.  Missano  v.  New  York,  160 
N.  Y.  123,  54  N.  B.  744;  Sbeehy 
V.  New  York,  160  N.  Y.  139,  54 
N.  B.  749. 

Although  a  notice  did  not 
state  in  terms  an  intention  to 
commence  an  action,  as  required 
by  statute,  it  did  fulfill  the  pur- 
pose of  the  statute  by  informing 
the  proper  ofBcer  of  the  nature  of 
the  claim,  the  place  where  and 
the  circumstances  under  which  It 
arose,  and  of  a  purpose  to  enforce 
it.  Sheehy  v.  New  York,  160  N. 
Y.  139,  54  N.  E.  749. 

Upon  the  consolidation  of 
cities,  it  is  immaterial  whether 
a  claim  against  a  city  could  or 
could  not  be  presented  for  audit 
to    the   former    local    officers,    if 


there  were  successors  duly  au- 
thorized in  the  premises.  Bppig 
V.  New  York,  68  N.  Y.  S.  41,  57 
App.    Div.    114. 

Complaint  laid  in  tort  must 
aver  that  presentation  was  made. 
Barrett  v.  Mobile,  129  Ala.  179,  30 
So.  3«,   S7  Am.  St.  Rep.  54. 

Greater  New  York  charter  re- 
quires complaint  to  show  that  the 
claim  was  presented  to  the  comp- 
troller and  that  he  refused  to  pay 
the  same  for  thirty  days.  Mack 
Pav.  Co.  V.  New  York,  127  N.  Y. 
S.  738,  142  App.  DiT.  702;  Barber 
Asphalt  Pav.  Co.  v.  New  York, 
127  N.  Y.  S.  746,  142  App.  Div. 
715. 

16.  Claims  must  be  presented 
and  adjusted  in  the  manner  pre- 
scribed by  law,  as  where  the  mu- 
nicipal charter  authorizes  the  de- 
struction of  private  property  to 
prevent  the  spread  of  fire,  and  pro- 
vides the  remedy  by  commission- 
ers to  be  appointed  to  adjust  the 
claims.  Keller  v.  Corpus  Christi, 
50  Tex.  614,  32  Am.  Rep.  613. 

Writing.  Sometimes  they  are 
required  to  be  presented  to  the 
City  council  in  writing.  Syracuse 
V.  Reed,  46  Kan.  520,  26  Pac.  1043. 

What  constitutes  a  presenta- 
tion.   Handing  a  claim  to  a  mem- 
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What  are  "claims"  or  "demands"  witMn  the  naean- 
ing  of  statutes  or  charters  requiring  presentation  to  the 
municipality  before  suit?  ^^  They  have  been  held  not  to 
apply  to  actions  in  tort  to  recover  damages  for  personal 
injuries   or  other  unliquidated   damages,^*  because   the 


ber  of  a  board  for  extra  work  done 
by  a  contractor  for  city  work  is 
not  a  sufficient  presentation  within 
the  stipulations  of  the  contract 
requiring  all  claims  to  be  pre- 
sented to  the  board.  Capital  City 
B.  &  P.  Co.  V.  Des  Moines,  136  la. 
243,  113'  N.  W.  835. 

A  claim  presented  to  a  council 
illegally  elected  Is  not  a  legal  pre- 
sentation, and  even  subsequent 
ratification  of  the  acts  of  the  il- 
legal council  by  the  council  legal- 
ly in  office,  does  not  render 
such  presentation  sufficient  to  be 
binding  on  the  municipal  cprpora- 
tion.  Murphy  v.  Moies,  18  R.  I. 
100,   25   Atl.   977. 

The  law  required  claims  to  be 
"presented  to  the  common  council 
for  audit."  Held,  that  a  presenta- 
tion to  the  clerk  of  the  common 
council  complied  with  the  law. 
Murphy  v.  Buffalo,  38  Hun  (N. 
Y.),  49. 

17.  What  claims  required  to 
be  presented.  Trower  v.  San 
Francisco,  157  Cal.  762,  109  Pac. 
617;  Gallamore  v.  Olympia,  34 
Wash.  379,  75  Pac.  978;  State  t. 
Daggett,  28  Wash.  1,  68  Pac.  340; 
Shaefe  t.  Seattle,  18  Wash.  298, 
51  Pac.   385. 

Only  open  accounts  need  be 
presented.  Parker  v.  Saratoga 
County,  106  N.  Y.  392,  13  N.  E. 
308. 

Claims  by  municipal  officers  for 
expenses  incurred  by  them  in  and 
through  the  Ifona  fide  discharge  of 


their  duties  which  are  Intended 
to  indemnify  such  officers.  Brad- 
ley V.  Hammonton,  38  N.  J.  L.  (9 
Vroom.)    430,  20  Am.  Rep.  404. 

Does  not  apply  to  a  claim 
for  salary  fixed  by  ordinance. 
Wynne  v.  Butte,  45  Mont.  417,  123 
Pac.  531.  See  also.  State  y.  Dag- 
gett, 28  Wash.  1,  68  Pac.  340. 

Does  not  apply  to  claims  of 
such  a  nature  that  they  can  not 
be  presented  at  all,  and  does  not 
preclude  a  person  from  maintain- 
ing an  action  arising  out  of  a 
nuisance  recurring  at  uncertain 
intervals.  Lamay  v.  Fulton,  96 
N.  Y.  S.  703,  109  App.  Div.  424. 

Under  a  charter  requiring  a  pre- 
sentation and  rejection  of  any 
claim  for  money  or  damages 
against  the  city  before  filing  suit 
thereon  an  action  to  recover  il- 
legal taxes  paid  under  protest  can 
not  be  maintained  without  alleg- 
ing and  proving  a  presentation 
and  rejection.  Farmers  &  Merch. 
Bank  v.  L^s  Angeles,  151  Cal.  655, 
91  Pac.  795. 

A  claimant  must  present  his 
claim  and  demand  payment  al- 
though it  is  founded  on  a  written 
contract  specifying  the  amount 
payable  and  time  for  payment. 
Appleton  Waterworks  Co.  v.  Ap- 
pleton,  136  Wis. -395,  117  N.  W. 
816. 

18.  Idaho.  Miller  v.  Mullan,  17 
Idaho   28,   104   Pac.   660. 

Michigan.  Mackie  v.  West  Bay 
City,  106  Mich.  242,  64  N.  W.  26; 
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amounts  of  such  claims  or  demands  are  not  susceptible 
of  computation  by  any  fixed  rules  or  modes  of  computa- 
titon,  but  rest  largely  in  the  judgment  and  discretion  of 
the  court  or  jury.^*  But  where  the  plaintiff  waived  a 
tort  and  brought  an  action  in  assumpsit  to  recover  the 
value  of  property  converted,  it  was  held  the  action  could 
not  be  maintained  where  no  presentation  of  the  claim 
was  made  to  the  designated  corporate  authorities  for  al- 
lowance as  required  by  charter.^"  So  the  requirement 
has  no  application  to  an  action  for  the  abatement  of  a 
continuing  nuisance  recurring  from  time  to  time.*^  So 
the  right  ^o  require  a  city  treasurer  to  accept  the  amount 
of  a  tax  without  including  therein  an  assessment  is  not 
a  claim  which  must  be  presented  for  audit  before  suit 
can  be  brought  to  enforce  such  right.^^  But  the  require- 
ment, it  has  been  held,  applies  to  a  claim  for  taxes  paid 
under  protest.^^  A  law  of  this  character,  being  an 
abridgment  of  a  common  law  right,  is  to  be  strictly  con- 
strued, and  will  not  apply  to  a  set-off  in  an  action  by 

Lay  T.   Adrian,   75   Mich.   438,  42  Am.  Rep.  576;  Sommers  v.  Marsh- 

N.  W.  959.  field,   90  Wis.   59,  62  N.  W.   937; 

Missouri.    Haggard  v.  Carthage,  Junz  v.   Stevens   Point,   74    Wla. 

168  Mo.  129,  67  S.  W.  567;  Evans  547,  43  N.  W.  513;  Bradley  v.^Bau 

v.  Joplin,  84  Mo.  App.  296;   Crop-  Claire,  56  Wis.  16S,  14  N.  W.  10. 

per  V.  Mexico,  62  Mo.  App.  385.  United     States.       Mankato      v. 

Montana.    Dawes  v.  Great  Palls,  Barber  Asph.  Pav.  Co.,   142  Fed. 

31  Mont.  9,  77  Pac.  309.  329,  73  C.  C.  A.  439.     See  also,  19 

Nebraska.    Nance  v.  Falls  City,  Am.  &  Eng.  Ann.  Cas.  1113,  1116. 

16  Neb.  85,  20  N.  W.  109.  19.    Lay    v.    Adrian,    75    Mich. 

Oregon.     Sheridan  v.  Salem,  14  438,  42  N.  W.  959. 

Ore.  328,  12  Pac.  925.  20.     Detroit    v.    Michigan  .  Par. 

New  York.     Harrigan  v.  Brook-  Co.,   38   Mich.   358. 

lyn,  119  N.  Y.  156,  23  N.  E.  741;  21.    Lamay  v.  Fulton,  96  N.  Y. 

Taylor  v.   Cohoes,    105   N.   Y.    54,  S.   703,   109   App.   Div.   424. 

11   N.   E.   282;    Hunt  v.   Oswego,  22.    Hutchinson    v.    Rochester, 

107  N.  Y.  629,  14  N.  E.  97.  36  N.  Y.  S.  766,  92  Hun,  393. 

Washington.     Sutton  v.  Sjjoh.o-  23.    Crittenden  v.  Mt.  Clemens, 

mish,   11  Wash.   24,   39   Pac,    273,  86  Mich.  220,  49  N.  W.  144.     See 

48  Am.  St.  Rep.  847.  also,  Whitney  v.  Port  Huron,  88 

Wisconsin.      Barrett    v.    Ham-  Mich.  268,  50  N.  W.  316,  26  Am. 

mond,  87  Wis.  654,  58  N.  W.  1053;  St.  Rep.  291. 
Kelley  v.  Madison,  43  Wis.  638,  28 
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the  municipality  unless  the  statute  or  charter  in  terms 
so  provides.^*  The  presentation  of  a  bill  for  services, 
which  is  subsequently  withdrawn,  will  not  have  the  effect 
of  limiting  the  recovery  to  the  amount  in  the  bill.^' 

The  failure  to  present  a  claim  before  bringing  suit  or 
to  allege  presentation,  it  has  been  held,  is  not  jurisdic- 
tional and  may  be  waived  by  the  municipality.^*  , 

§  2466.     Same — ^notice  of  intention  to  sue. 

Notice  of  intention  to  sue  is  sometimes  required  in 
actions  for  damages  growing  out  of  alleged  negligence 
of  the  municipal  corporation.^''  Under  a  law  requiring 
notice  and  ' '  a  particular  account  of  his  claim,  debt,  dam- 
ages or  demand  and  hOw  incurred  or  contracted,"  the 
notice,  it  has  been  held,  need  not  in  case  of  unliquidated 
damages  state  the  amount  claimed  where  it  set  forth  with 
particularity  the  facts  on  which  the  claim  arises.^^  Such 
requirement,  it  has  been  held,  is  not,  strictly  speaking, 
a  limitation  of  the  right  of  action,  although  failure  to 
comply  with  it  would  ordinarily  operate  as  a  bar ;  2*  and 
substantial  compliance  therewith  must  be  alleged  and 

24.  Taylor  v.  New  York, -82  N.  claim  before  suit  thereon  against 
Y.  10.  the    municipality   is    commenced, 

25.  Brauns  v.   Green   Bay,    78  I'^ld  not  to  apply  to  causes  of  ac- 
Wis    81    46  N   W.  889.  ^^°^  accruing  before  It  took  effect 

26.  Devlinv.  New  York,  23N.  ^^ere    another    statute    provided 

Y.   S.   888,   4   Misc.   Rep.   106.  ^^^^  *^^  "^^^^^^  "^^""^  ^^^  ^^"""^^ 

not  affect  or  impair  any-  right  ac- 

Evidence    of    demand.      In    an  ^^^^^^   ^^    accrued    prior    to    the 

action  by  a  municipal  corporation  ^^^  ^^^  ^^^  ^^^^^  ^^^^^      3^^^. 

to  recover  a  tax,  a  formal  admis-  ^^^  ^   Albany,  128  N.  Y.  S.  334, 

sion    by  the  defendants   "that    a  ^^g  ^^p   j^j^   752,  reVg  121  N.  Y. 

demand  was  made  on  all  the  de-  g    ggg    g,^  Misc   Rep    42 

fendants"  for  the  taxes  "at  the  "gS.  'surdick"  v.  Richmond,  16 
date  of  the  writ"  Is  sufficient  evl 


dence    of   a   demand   before  suit. 


R.  I.  502,  17  Atl.  917. 

29.    Missano  v.  New  York,  160 


Rockland   V.    Ulmer,    87   Me.    357.      j^,_  ^    ^gg^  54  j^    j,    ^^^.    g^^^^^ 


32  Atl.  972. 


V.  New   York,   160   N.  Y.   139.   54 


27.    Werner  v.  Rochester.  1 28  N.      n.  e.  749;   Green  v.  Port  Jervis, 
Y.  S.:l226.  77  Hun   (N.  Y.).  33.  66  N.  Y.  S.  1042,  55  App.  Div.  58. 

Statute     requiring     notice     of 
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proved.^"  But  if  compliance  with  such  condition  is  ren- 
dered temporarily  impossible  by  the  wrongful  act  of  the 
defendant,^  ^  or  by  the  mental  or  physical  condition  of 
the  plaintiff,^^  failiire  to  comply  within  the  time  required 
cannot  be  urged  as  a  defense  to  the  action  if  notice  was 
given  within  a  reasonable  time  after  the  disability  was 
removed.^^  And  where  a  demand  upon  the  municipal 
authorities  to  do  an  act  would  be  useless,  it  is  not  a  nec- 
essary condition  jjrecedent  to  bringing  action  against  the 
municipality.^*  Accordingly  verification  of  a  claim, 
though  required  by  law  as  a  condition  precedent  to  ac- 
tion thereon,  is  not  essential  where  it  is  rejected  by  the 
municipality  solely  on  the  ground  of  non-liability.^® 

§  2467.     Same — to  whom  claim  to  be  presented. 

Presentation  of  claim  before  bringing  suit  thereon 
must  be  made  to  the  authorities  designated  by  law.  The 
fact  that  a  custom  prevailed  of  presenting  such  claims 
to  other  officers  than  those  specified  will  not  excuse  fail- 
ure to  present  to  the  proper  officer.^®     Where  the  law 

30.  Reinig   v.    Buffalo,    102    N.      553. 

Y.    308,    6    N.    B.    792;    Curry    v.  A  charter  providing  that  all  ac- 

Buffalo,  135  N.  Y.  366,  32  N.  E.  80.  counts  and  claims  against  the  city 

31.  Green  v.  Port  Jervis,  66  N.  shall  be  presented  to  the  common 
7.  S.  1042,  55  App.  Div.  58.  council,  held  not  to  require  a  claim 

32.  Williams  v.  Port  Chester,  for  relief  furnished  a  pauper  to 
89  N.  Y.  S.  671,  97  App.  Div.  84,  be  presented  to  the  council  where 
aft'd  in  183  N.  Y.  550,  76  N.  E.  the  overseer  of  the  poor  had  ex- 
1116;  Hungerford  v.  Waverly,  109  elusive  care  and  management  of 
N.  Y.  S.  438,  125  App.  Div.  311;  the  relief  of  the  poor,  and  had 
Terrell  v.  Washington,  158  N.  C.  denied  the  city's  liability  on  the 
281,  73  S.  E.  88'8;  Ehrhardt  v.  claim.  Onondaga  v.  Amsterdam, 
Seattle,  33  Wash.  664,  74  Pac.  827;  124  N.  Y.  S.  558,  139  App.  Div. 
Webster  v.  Beaver,  84  Fed.  280.  883. 

33.  See  cases  in  preceding  The  law  required  the  presenta- 
note.  tion  of  a  claim  to  the  council  as 

34.  Mock  V.  Santa  Rosa,  126  a  condition  precedent.  An  action 
Cal.  330,  58  Pac.  826.  thereon,   held    that    notice    of    a 

35.  Pearson  v.  Seattle,  14  claim  addressed  specifically  to  the 
Wash.  438,  44  Pac.  884.  mayor  and  one  branch  of  the  coun- 

36.  Greimann  v.  Board  of  Po-  cil  insufficient.  Whalen  v.  Bates, 
lice  Com'rs,  158  Cal.  748,  112  Pac.  19  R.  I.  274,  33  AU.  224. 
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required  presentation  to  the  "board  of  trustees"  pre- 
sentation to  the  chamberlain  and  president  of  the  vil- 
lage was  helti  not  sufficient.^'^  Sometimes  notice  of  the 
claim  is  required  to  be  given  to  specified  municipal  offi- 
cers, as  the  mayor,  city  clerk,  treasurer,  etc.^* 

§  2468.  Same — time  within  which  claims  must  be  pre- 
sented— delay. 
If  the  time  allowed  for  presenting  claims  is  reasona- 
ble *®  they  must  be  presented  within  that  time,  unless  a 
valid  excuse  exists  for  not  dtoing  so,*"  otherwise  they  will 
be  barred.*^  The  requirements  in  this  respect  are  not 
uniform,  the  time  allowed  ranging  from  forty  hours  *^ 
to  two  years.*^  It  is  held,  however,  that  a  substantial 
compliance  with  such  provision  is  sufficient.** 


37.  Mark  v.  West  Troy,  69  Hun 
(N.  Y.),  442,  23  N.  Y.  S.  422. 

38.  Leonard  v.  Holyoke,  138 
Mass.  78. 

39.  Sixty  days'  time  within 
■which  presentation  of  claims  may 
he  made,  held  not  unreasonably 
short.  Jewell  v.  Ithaca,  76  i^.  Y. 
S.  126,  72  App.  Div.  220,  aff'g  73 
N.  Y.   S.   953,   36   Misc.  Rep.   499. 

Thirty  days,  held  reasonable 
time.  Postel  v.  Seattle,  41  Wash. 
432,   83  Pac.  1025. 

40.  Unliquidated  demands  to 
be  presented  prior  to  suit.  May 
V.  Cass  County,  30  Fed.  762;  May 
V    Buchanan,  29  Fed.  469. 

41.  Board  of  Education  v. 
Greenville,  132  N.  C.  4,  43  S.  E. 
472. 

Under  a  charter  requiring  all 
claims  for  damages  against  the 
city  to  be  presented  and  filed 
within  thirty  days  after  they  ac- 
crue, a  claim  for  damages  sus- 
tained by  the  grading  of  a  street 
must  be  presented  within  such 
time,  as  a  condition  precedent  to 


the  maintenance  of  an  action 
thereon.  Postel  v.  Seattle,  41 
Wash.  432,  83  Pac.  1025. 

42.  Walden  v.  Jamestown,  178 
N.  Y.  213,  70  N.  B.  466. 

43.  Board  of  Edudation  v. 
Greenville,  132  N.  0.  4,  43  S.  E. 
472. 

44.  Born  v.  Spokane,  27  Wash. 
719,   68   Pac.   386. 

A  requirement  that  ngtice  of 
claim  be  given  within  forty-eight 
hours  was  substantially  complied 
with  by  notice  given  within 
seventy-two  hours,  where  it  was 
shown  that  up  to  the  time  of  serv- 
ice of  the  notice  plaintiff  was  suf- 
fering much  pain  and  was  in  a 
condition  where  she  was  unable 
to  transact  business.  Walden  v. 
Jamestown,  178  N.  Y.  213,  70  N. 
E.  466. 

Statute  requiring  notice  of  claim 
within  thirty  days,  held  to  be  sub- 
stantially, and  therefore  sufficient- 
ly, complied  with  by  hotice  given 
within  thirty  days  after  plaintiff 
was  physically  and  mentally  able 


§2468 


When  Claim  to  be  Peesented. 


5131 


The  requirement  of  a  notice  necessarily  presupposes 
the  existence  of  an  individual  capable  of  giving  it ;  *^  con- 
sequently it  has  been  established  to  be  a  general  rule 
that  a  claimant  is  excused  for  a  failure  to  give  notice  of, 
or  to  present  or  file  a  claim  against  a  municipality  with- 
in the  prescribed  time  if  the  claimant  was  mentally  or 
physically  incapacitated  to  such  an  extent  as  to  render 
it  impossible,  by  any  ordinary  means  at  his  command,  to 
procure  the  filing  or  present  it  within  a  reasonable  time 
after  the  incapacity  was  removed.*®  A  statute  requir- 
ing claims  to  be  filed  or  presented  within  a  certain  time 
is  not  a  statute  of  limitation,  hence  the  fact  that  a  per- 
son is  a  minor  does  not  excuse  him  from  presenting  his 
claim  within  the  prescribed  time.*''     But  it  is  held  in 


to  give  It.  Williams  v.  Port 
Chester,  89  N.  Y.  S.  671,  97  App. 
Div.  84,  aff'd  In  183  N.  Y.  566,  76 
N.  E.   1116. 

45.  Green  v.  Port  Jervls,  66 
N.  Y.  S.  1042,  55  App.  Div.  58. 

46.  Massachusetts.  Barclay  v. 
Boston,  167  Mass.  596,  46  N.  B. 
113. 

'New  York.  Forsyth  v.  Oswego, 
191  N.  Y.  441,  84  N.  B.  392,  123 
Am.  St.  Rep.  605;  Winter  v.  Nia- 
gara Falls,  190  N.  Y.  198,  82  N.  B. 
1101,  123  vAm.  St.  Rep.  540;  Green 
V.  Port  Jervls,  66  N.  Y.  S.  1042,  55 
App.  Div.  58. 

North  Carolina.  Terrell  v. 
Washington,  158  N.  C.  281,  73  S. 
E.  888. 

Washington.  Ehrhardt  v.  Seat- 
tle, 33  Wash.  664,  74  Pac.  827; 
Born  V.  Spokane,  27  Wash.  719, 
68  Pac.  S86. 

United  States.  Webster  v.  Bea- 
ver Dam,  84  Fed.  280. 

Whether  or  not  the  claimant 
was  unable  to  present  his  claim 
is  a  question  for  the  jury.  For- 
syth  V.   Oswego,   191   N.   Y.   441, 


84  N.  E.  392,  123  Am.  St.  Rep. 
605;  Born  v.  Spokane,  27  Wash. 
719,    68    Pac.    386. 

Unless .  the  claimant  present  or 
flies  his  claim  as  soon  as  he  is 
physically  and  mentally  able  to, 
or  within  a  reasonable  time  there- 
after, his  claim  is  barred.  Hun- 
gerford  v.  Waverly,  109  N.  Y.  S. 
438,  125  App.  Div.  311. 

One  was  held  not  to  be  excused 
from  making  claim  within  the  sta- 
tutory period  of  thirty  days  where 
the  injury  in  question  was  a  com- 
pound fracture  of  the  humerus, 
and  it  was  shown  that  he  was 
capable  of  going  about  within  six- 
teen days  after  the  accident,  and 
was  mentally  capable  of  attend- 
ing to  some  business,  and  that  his 
mind  was  not  so  affected  but  that 
he  could  have  employed  a  lawyer 
to  present  his  claim.  Ehrhardt 
V.  Seattle,  40  Wash.  221,  82  Pac. 
296. 

47.  Winter  v.  Niagara  Falls, 
190  N.  Y.  198,  82  N.  E.  1101,  123 
Am.  St.  Rep.  540, 
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Wisconsin  to  be  a,  statute  of  limitation  in  the  sense  that 
the  claim  is  extinguished  if  no  notice  is  given  within  the 
time  prescribed.*® 

§  2469.     Same — statement  of  claim. 

Claims  for  services  or  material  or  supplies  are  gen- 
erally required  to  be  stated  in  detail  so  that  each  item, 
with  its  date  of  delivery  or  performance  may  be  identi- 
fied.*^ In  addition  to  being  itemized,  the  claim  should 
clearly  show  that  the  municipality  is  the  debtor  and  to 
whom  the  amount  is  due.  Thus,  a  constable's  claim  for 
killing  dogs  was  held  properly  rejected  where  it  failed  to 
show  whether  the  work  was  done  under  a  statute  or 
under  an  ordinance,  and  consequently  whether  the 
amount  was  due  from  the  town  or  county.^"  A  charter 
requiring  claims  for  damages  caused  by  negligence  to 
be  made  out  in  detail  specifying  "when,  where,  and  how 
occasioned,"  was  construed  not  to  require  the  claim  to 


48.  Hay  V.  Baraboo,  127  Wis. 
1,  105  N.  W.  654,  3  L.  R.  A.  (N.  S.) 
84,  115  Am.  St.  Rep.  977. 

49.  Commissioners  v.  Wertz, 
112  Ind.  268,  13  N.  E.  874. 

Laws  usually  require  demands 
or  claims  to  specify  each,  several 
items,  with  the  date  and  amount 
thereof.  Kelso  v.  Teale,  106  Cal. 
477,    39    Pac.    948. 

What  will  be  held  sufficient 
itemized  statement  will  depend 
somewhat  on  the  local  law  and 
the  course  of  decisions  In  the 
particular  jurisdictions.  Suffi- 
ciency of  statement.  Roberts  v. 
People,  9  Colo.  458,  13  Pac.  630; 
State  V.  Smith,  89  Mo.  408,  14 
S.  W.  557;  State  v.  Appleby,  35 
S.  C.  100. 

No  great  formality  is  reciuired 
as  to  the  form  in  which  claims 
ore  to  be  presented.    Hanrahan  r. 


Janesville,  137  Wis.  1,  118  N.  W. 
194. 

Shall  be  "in  proper  and  full 
Itemized  form."  A  voucher  for 
"current  expenses  of  the  police 
department  |200,  police  and  all 
other  salaries  and  clerical  ex- 
penses," held  insufficient.  State  v. 
Smith,  89  Mo.  408,  14  S.  W.  557. 

Sufficiency  of  statement  as  to 
,use  to  which  money  advancement, 
represented  by  the  claim,  was  put. 
People  V.  Green,  3  Hun  (N.  Y.), 
208,  5  Thomp.  &  0.  376. 

50.  Re  Hempstead,  55  N.  Y.  S. 
345,  36  App.  Div.  321,  affd  in  160 
N.  Y.  685,  55  N.  E.  1101. 

Ownership.  Claim  fil^d  against 
a  city  and  entitled  "City  of  Janes- 
ville to  Hanrahan  and  Lindquist, 
Attorneys  for  M.  J.  Benson,''  is 
ambigious  as  to  the  ownership  of 
the  demand.  Hanrahan  v.  Janes- 
ville, 137  Wis.  1,  118  N.  W.  194. 
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aver  negligence  on  the  part  of  the  municipality."^  If  not 
properly  itemized,  a  claim  may  be  amended  after  it  is 
filed." 

§  2470.     Same — verification  of  claim — ^waiver, 

A  requirement  that  all  claims  against  a  municipal  cor- 
poration shall  be  in  writing  and  verified,  has  been  held 
to  be  mandatory,  and  hence,  usually  no  action  can  be. 
maintaiaed  on  an  unverified  claim. "^  But  a  municipality 
may  waive  this  requirement,  and  proceed  to  investigate 
and  determine  the  validity  and  correctness  of  the  claim, 
but  the  claim  must  be  verified  before  it  is  paid.^*  The 
requirement  will  be  deemed  to  have  been  waived  where 
the  municipality  proceeds  to  hear  testimony  relative  to 
an  unverified  claim  and  no  objection  is  raised  as  to  the 
irregularity."" 

§  2471.    When  claim  bears  interest. 

The  law  does  not  contemplate  that  a  public  officer  shall 
leave  his  office  and  search  out  the  creditor  and  pay  or 
tender  him  the  amount  of  his  claim.  Therefore,  a  de- 
mand for  the  amount  is  generally  required  to  be  made 
before  the  mtmicipality  is  considered  to  be  in  default, 
and  consequently  before  the  claim  will  bear  interest."® 

51.  Werner    v.   Rochester,    77  In     Michigan     such    provision 
Hun  (N.  Y.),  33,  28  N.  Y.  S.  226.  may    be    waived    and    the    claim 

52.  Hanrahan  v.  Janesvllle,  137  sued    and    recovered   on    -without 
Wis.  1,  118  N.  W.  194.  verification.     Wright  v.  Portland, 

53.  Farley  v.  Lockport,  113  N.  118  Mich.  23,  76  N.  W.  141,  5  Det. 
Y.  S.  702,  61  Misc.  Rep.  417.  Leg.  N.  413. 

It   is   sometimes  provided   that  66.    Appleton    Waterworks    Co. 

the  claim  may  he  verified  hy  the  v.  Appleton,  136  Wis.  395,  117  N. 

claimant    or    his    agent;     under  W.  816. 

V7hlch  a  husband  was  held  com-  Where  a  claim  cannot  be  paid 

petent  to  verify  claim  for  his  wife,  except   on    presentation    for    al- 

Ottawa  V.  Black,  10  Kan.  App.  439,  lowance,   no   interest   can   be   re- 

61  Pac.  985.  covered  for  time  prior  to  presenta- 

64.    Farley  v.  Lockport,  113  N.  tion.     South  Yuba  Water  Co.  v. 

Y.  S.  702,  61  Misc.  Rep.  417.  Auburn.  16  Cal.  App.  776,  118  Pac. 

55.    Moore  v.  Detroit,  164  Mich.  101. 
543,  129  N.  W.  715,  17  Det  Leg. 
N.  1107. 
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Accordingly  it  is  competent  for  a  municipal  corporation 
to  require  that  demand  of  payment  be  made  before  it 
stall  be  subject  to  the  burden  of  interest  on  claims 
against  it ;  ^''  and  when  demand  is  necessary,  interest  is 
recoverable  only  from  the  time  demand  is  made."®    After 


57.  Holihan  v.  New  York,  68 
N.  Y.  S.  148,  33  Misc.  Rep.  249; 
Paul  V.  New  York,  7  Daly  (N.  Y.), 
144;  Donnelly  v.  Brooklyn,  7  N. 
Y.  S.  49,  afl'd  In  121  N.  Y.  9,  24 
N.  B.  17;  Taylor  v.  Mayor,  etc.,  67 
N.  Y.  87;  Re  Mayor,  etc.,  of  New 
York,  69  N.  Y.  S.  178. 

58.  O'Keefe  v.  New  York,  176 
N.  Y.  297,  68'  N.  E.  588,  affg  86 
App.  Div.  626,  83  N.  Y.  S.  1112; 
Sweeney  v.  New  York,  173  N.  Y. 
414,  66  N.  E.  101,  rev'g  69  Aptf. 
Div.  80;  Stoddart  v.  New  York, 
80  N.  Y.  S.  344,  80  App.  Div.  254; 
Donnelly  v.  Brooklyn,  7  N.  Y.  S. 
49. 

Rule  applied  to  the  salary  of  an 
officer.  Taylor  v.  New  York,  67 
N.  Y.  87. 

The  claim  bears  interest  only 
when  there  is  money  In  the  treas- 
ury and  the  city  refuses  payment. 
Fernandez  v.  New  Orleans,  46  La. 
Ann.  1130,  15  So.  378. 

Claims  payable  on  the  first  day 
of  each  month  only  draw  interest 
where  there  is  money  in  the 
treasury.  Fernandez  v.  New  Or- 
leans, 42  La.  Ann.  1,  7  So.  57. 

Under  a  charter  forbidding  suit 
except  on  audited  bills  interest  is 
recoverable  only  from  the  time  of 
the  audit.  Cooke  v.  Saratoga 
Springs,  23  Hun  (N.  Y.),  55. 

Some  charters  forbid  Interest 
until  a  warrant  for  the  claim  has 
been  presented  to  the  proper  of- 
ficer and  indorsed  "not  paid  for 
want  of  funds."    Grant  County  v. 


Lake  County,  17  Ore.  453,  21  Pac. 
447. 

Where  the  law  so  provides  in- 
terest begins  to  run  lonly  from 
the  date  of  the  presentation  of  the 
claim.  Wilson  v.  Troy,  14  N.  Y. 
S.  721,  60  Hun   (N.  Y.)   183. 

Sometimes  the  Interest  is  only 
allowed  after  the  lapse  of  a  spe- 
cified time  as  thirty  days  after 
presentation.  Van  Wart  v.  New 
York,  52  How.  Pr.   (N.  Y.)   78. 

The  claim  of  property  owners 
against  a  city  arising  out  of  the 
unauthorized  action  of  the  city  In 
canceling  a  contract  for  street 
improvements  and  entering  Into 
another,  thereby  Increasing  the 
cost  to  such  owners,  bears  Interest 
from  the  date  of  a  judgment 
against  them  and  In*  favor  of  the 
contractor.  Barfield  v.  Gleasou, 
23  Ky.  L.  Rep.  1102,  64  S.  W.  959; 
Barfield  v.  LoulsvUle,  23  Ky.  L. 
Rep.  1102,  64  S.  W.  959;  Klm- 
berger  v.  Bitzer,  23  Ky.  L.  Rep. 
1102,  64   S.  W.   959. 

A  charter  provision  that  no  suit 
shall  be  brought  against  the  elty 
until  thirty  days  after  the  pre- 
sentation of  a  claim,  does  not  pre- 
vent the  running  of  Interest  on 
a  plaim  prior  to  the  expiration  of 
such  period.  John  A.  Roebllng's 
Sons  Co.  V.  New  York,  97  N.  Y. 
S.  278,  110  App.  Div.  366;  Sweeny 
V.  New  York,  74  N.  Y.  S.  589,  69 
App.  Div.  80. 

Effect  of  advwtlsement  that  the 
corporation  will   pay  no  interest 
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all  requirements  have  been  followed  to  make  the  claim 
valid,  it  having  been  properly  presented  and  demand 
duly  made,  it  -will  draw  interest,  if  interest  is  allowa- 
ble as  on  a  like  claim  against  an  individual."®  Where 
interest  on  a  claim  runs  from  the  time  demand  is  made, 
a  demand  must  be  for  the  sum  actually  due  to  entitle 
the  claimant  to  interest.®"  But  under  a  law  directing 
payment  of  the  reasonable  value  of  municipal  contract 
work,  when  certified,  together  with  interest,  a  contractor, 
it  has  been  held,  is  entitled  to  interest  on  the  sum  certi- 
fied from  the  time  of  the  performance  of  the  work.®^ 

It  has  been  declared  ^that  a  municipal  corporation  is 
not  liable  to  pay  interest  except  under  an  express  agree- 
ment,®^ and  where  municipal  corporations  are  not  men- 
tioned in  the  law  regulating  interest  they  are  held  not 
to  be  within  its  provisions  so  as  to  require  them  to  pay 
interest  on  their  indebtedness.®* 

Where  the  municipal  charter  is  silent  as  to  the  rate 
of  interest  to  be  paid  on  borrowed  money  it  is  held  that 
interest  prescribed  by  the  general  law  of  the  state  will 
prevail.®* 

on  Its  obligations  after  a  certain         69.    Appleton    Waterworks    Co. 

date  on  the  holder  of  an  ohliga-  v.  Appleton,  136  Wis.  395,  117  N. 

tlon.     Keith  v.  New  Orleans,   10  '  W.  816. 
La.  Ann.  423.  60.     Sweeny    v.    New    York,    74 

A  claim  will   not  bear  interest  N.  Y.  S.  5S9,  69  App.  Dlv.  80. 
until  the  claimant  is  entitled  to         61.    Coughlln  v.  New  York,  71 

demand   and    receive   the    money.  N.  Y.  S.  91,  35'  Misc.  Rep.  446. 
Conway  v.   Chicago,   237   111.   128,  62.    Chicago   v.    People,    56  ,111. 

138,  86  N.  B.   619,  reVg  138  111.  327;    South   Park   Commissioners 

App.  320.  V.  Dunlevy,  91  111.  49. 

Where  the  city  is  a  mere  63.  Pekln  v.  Reynolds,  39  111. 
trustee  of  a  fund  arising  out  of  529,  83  Am.  Dec.  244. 
au  award  made  for  the  taking  of  No  interest  is  recoverable  un- 
certain land  for  streets  it  can  not  less  the  law  so  provides.  Tenth 
be  chargeable  with  interest  until  National  Bank  v.  New  York,  80 
after  demand  for  payment.  Barnes  N.  Y.  660,  aff'g  4  Hun  (N.  Y.) 
V,  New  York,  27  Hun  (N.  Y.),  236.  429. 

Failure    to    make    presentation  64.     Evansville,  I.  &  C.  Straight 

when   claim   is  payable   precludes  Line  R.  Co.  v.  Evansville,  15  Ind. 

recovery  of  Interest  thereon.   Paul  395. 
V.  New  York,  7  Daly  (N.  Y.),144. 
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§  2472.    Allowance  of  claims. 

Claims  must  be  allowed  by  the  officers,®"  and  in  the 
manner,  within  the  amount,  and  for  the  purposes  pre- 
scribed by  law.*®    A  law  forbidding  the  mayor  and  coun- 


65.  Power  to  audit  claims,  held 
to  include  authority  to  determine 
whether  a  particular  claim  in  con- 
troversy was  just  and  legal  in 
whole  or  in  part.  People  v.  Penn 
Yan,  37  N.  Y.  S.  535,  2  App.  Div. 
29. 

A  city  treasurer  has  no  more 
authority  to  pay  a  judgment 
against  the  city,  without  a  proper 
warrant  therefor,  then  he  has  to 
pay  any  other  lawful  demand 
against  the  city.  Fresno,  C.  &  Irr. 
Co.  T.  McKenzie,  135  Cal.  497,  67 
N  Pac.  900. 

Board  of  auditors,  held  to  have 
no  power  to  audit  and  allow 
claims  which  had  been  rejected  by 
a  prior  board.  Osterhout  v.  Hy- 
land,  27  Hun  (N.  Y.),  167;  Oster- 
houdt  V.  Rigley,  98  N.  Y.  222. 

Unless  forbidden  by  Jaw,  ordi- 
narily a  municipal  council  has  the 
power  to  direct  the  payment  of  a 
claim  against  the  city  which  an- 
other officer  has  refused  to  allow. 
Riggins  V.  Richards  (Tex.  Civ. 
App.),  79  S.  W.  84;  Schweera  v. 
Muhlenberg,  19  Pa.  Super.  Ct. 
388. 

A  majority  of  a  quorum  of  the 
council  having  authority  to  trans- 
act business  has  authority  to  ap- 
prove a  claim  against  the  city, 
after  its  disapproval  by  the  mayor. 
Schweers  v.  Muhlenberg,  19  Pa. 
Super.  Ct.  388. 

66.  Claims  cannot  be  allowed 
in  amounts  exceeding^  that  pro- 
vided by  law.  People  v.  Fields,  58 
N.  Y.  491. 


An  ordinance  legally  enacted 
authorizing  the  payment  of  a 
claim  admitted  to  be  just,  held 
valid  notwithstanding  for  techni- 
cal reasons  the  claim  could  not  be 
recovered  by  action.  State  v. 
Brown,  8  Ohio  Clr.  Ct.  Rep.  103. 

Allowance  of  a  bona  fide  claim 
for  services  of  a  tie  facto  employee 
of  a  board  sustained.  Bailey  v. 
Sherry,  3  Pa.  Dist.  Rep.  543. 

The  vote  of  a  council,  approving 
a  claim  against  the  city,  may  be 
viva  voce  and  need  not  be  by  ayes 
and  nays  as  required  in  the 
passage  of  a  bill  or  resolution. 
Schweers  v.  Muhlenberg,  19  Pa. 
Super.  Ct.  388. 

A  constitutional  provision  that 
a  municipality  may  at  any  time 
pay  unpaid  claims  of  a  specified 
kind  with  interest  out  of  the  In- 
come and  revenue  of  succeeding 
years,  is  held  to  be  permissive 
only,  giving  the  city  some  discre- 
tion in  allowing  and  paying  such 
claims.  Weaver  v.  San  Francisco, 
146  Cal.  728,  81  Pac.  119. 

The  defense  of  ultra  vires  or 
fraud,  or  failure  or  want  of  con- 
sideration, may  be  set  up  by  a 
borough  against  an  order  to  pay 
money  out  of  its  general  funds. 
Commonwealth  y.  Sholtis,  24  Pa. 
Super.   Ct.   487. 

One  who  presented  his  claim  to 
a  town  auditing  board  for  recon- 
sideration after  it  had  been  dis- 
allowed can  not  assert  that  the 
board  was  without  power  to  re- 
examine and    allow    or    disallow 
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cil  to  allow  or  authorize  the  payment  of  claims  presented 
under  certain  circumstances  or  after  the  lapse  of  a  speci- 
fied time,  is  held  to  be  a  limitation  upon  the  power  and 
jurisdiction  of  the  body  itself,  and  hence  a  claim  so  sit- 
uated, and  not  falling  within  an  exception  of  the  law 
is  extinguished  so  far  as  the  judicial  powers  of  the  mayor 
and  council  are  concerned.®''  A  conditional  allowance, 
such  as  an  allowance  of  a  claim  "to  be  paid  when  there 
is  money  in  the  treasury  to  pay  with"  is  good,  and  has 
been  held  binding  on  the  municipality.®^ 

§  2473.     Same — effect  of  allowance  or  disallowance. 

The  action  of  municipal  authorities  in  passing  on  a 
claun  is  held  to  be  presumptively  correct,"®  and  is  not 


the  claim.    Re  Weeks,  94  N.  Y.  S. 
468,  106  App.  Dlv.  45. 

Mandarmis  will  lie  to  compel  a 
city  comptroller  to  Issue  a  war- 
rant for  salary  of  an  oflBcer  as 
required  by  ordinance.  State  v. 
Daggett,  28  Wash.  1,  68  Pac.  340. 

67.  Redell  v.  Omaha,  80  Neb. 
178,   113   N.   W.   1054. 

68.  National  Lbr.  Co.  v.  Wy- 
more,  30  Neb.  356,  46  N.  W.  622. 

69.  Auditing  board  and  of- 
ficers,  i   2474   post. 

Presumption  is  in  favor  of  the 
action  of  the  council  in  passing 
on  the  claim.  Butts  v.  Hoboken, 
38  N.  J.  L.    (9  Vroom.)    391. 

Action  of  board  of  audit  on 
claim,  held  to  be  conclusive. 
Guidet  V.  New  York,  12  Hun  (N. 
Y.),  566. 

The  action  of  municipal  officers 
on  a  claim  within  their  jurisdic- 
tion, held  to  be  a  judicial  act  and 
binding.      McConoughey   v.    Jack-^ 
son,  101  Cal.  265,  35  Pac.  863,  40 ' 
Am.  St.  Rep.  53. 

The  administrative  officers  of  a 
city,  whose    duty    it    is    to    pass 
5  McQ.  52 


upon  and  allow  claims  against  the 
municipality,  in  performing  their 
duty  in  that  respect  act  quasi 
judicially.  State  ex  rel.  v.  Dis- 
trict Court,  90  Minn.  457,  97  N. 
W.  132. 

Officers  usually  possess  discre- 
tionary powers  respecting  the 
auditing  of  claims.  Smith  v. 
Broderick,  107  Cal.  644,  40  Pac. 
1033,   48   Am.   St.   Rep.   167. 

No  discretionary  power  exists. 
Norris  v.  People,  3  Denio  (N.  Y.) 
381. 

The  rejection  of  a  claim  by  the 
council  being  also  the  auditing 
board  of  the  city,  is  res  adjudicata 
and  can  not  be  reviewed  by  a 
succeeding  council.  Beresford  v. 
Donaldson,  103  N.  Y.  S.  600,  54 
Misc.   Rep.    138. 

The  method  of  auditing  and 
adjusting  certain  claims  against 
the  municipal  corporation  is  usu- 
ally provided  by  charter  or  stat- 
ute applicable.  People  v.  Board 
of  Apportionment  and  Audit,  52 
N.  Y.  224;  People  v.  Green,  2 
Thomp.  &  C.  (N.  Y.)  62;  Warrin 
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subject  to  attack  in  a  collateral  proceeding.'^''  But  the 
allowance  of  a  claim  by  a  board  of  trustees  of  a  city,  it 
has  been  held,  is  not  conclusive  on  the  auditor  where  the 
claim  shows  on  its  face  that  it  is  in  violation  of  an  ordi- 
nance. In  such  case  the  auditor  should  refuse  to  issue 
a  warrant  therefor.'^*  A  council  in  auditing  unliquidated 
demands,  it  has  been  held,  cannot  set  aside  an  amount  out 
of  which  a  less  sum  may  be  paid  by  any  committee  or 
officer.  The  claim  must  be  audited  in  full  or  in  some 
less  but  exact  amount.''^ 

The  rejection  of  a  claim  by  the  municipal  authorities' 
does  not  affect  the  right  of  action  thereon  by  the  claim- 
ant.'^^    And  a  resolution  by  a  board  of  trustees  acknowl- 
/edging  an  indebtedness,  cannot  be  rescinded  after  ac- 
ceptance by  the  creditor,  without  his  consent.''*    The  al- 


V.  Baldwin,  105  N.  Y.  534,  12  N. 
E.  49,  rev'g  35  Hun  (N.'Y.),  334. 
A  note  given  by  a  municipal 
corporation  for  the  price  of  a  fire 
engine,  held  to  be  a  sufficient 
allowance  of  the  claim  therefor. 
La  France  Fire  Engine  Co.  v.  Mt. 
Vernon,  11  Wash.  203,  39  Pac. 
367. 

70.  Pittman  v.  New  York,  3 
Hun  (N.  Y.),  370,  6  Thomp.  & 
C.   89. 

71.  White  V.  Mitchell,  11  Cal. 
App.   202,   104  Pac.   333. 

See   §    2474,   post. 

72.  Spring  Valley  Water  Works 
V.  Ashbury,  52   Cal.  126. 

73.  San  Francisco  Gas  Co.  y. 
San  Francisco,  6  Cal.  190;  Rey- 
nolds V.  Ossining,  92  N.  Y.  S. 
954,  102  App.  Div.  298  (1903); 
Fitch  V.  Manitow,  133  Mich.  178, 
94  N.  W.  952,  10  Det.  Leg.  N. 
160;  Kaime  v.  Omro,  49  Wis.  371; 
5  N.  W.   838. 

74.  Burdette  v.  Munger,  144 
111.  App.  164. 


The  action  of  municipal  officers 
in  auditing  a  claim  and  ordering 
ic  paid  is  not  final,  but  may  be 
rescinded.  Burke  y.  Gormley,  79 
N.   J.  L.  259,   80  AU.   483. 

Held,  in  the  particular  case, 
a  council  could  reconsider  its  ac- 
tion in  allowing  a  claim  any  time 
before  the  claimant  had  changed 
his  position  to  his  own  disadvan- 
tage. ■  State  V.  Minden,  84  Neb. 
193,  120  N.  W.  913. 

The  acceptance  of  the  allowance 
of  a  claim  by  the  claimant  con- 
stitutes a  binding  contract.  Mc- 
Conoughey  v.  Jackson,  101  Cal. 
265,  35  Pac.  863,  40  Am.  St.  Rep. 
53. 

A  demand  by  the  claimant  in 
writing  on  the  city  treasurer  for 
an  order  for  the  allowance  of  the 
claim  by  the  proper  municipal  of- 
ficers and  before  proceedings  are 
taken  to  reconsider  the  matter, 
held  to  constitxite  an  acceptance  of 
the  allowance  on  the  part  of  the 
claimant.  Sharp  v.  Mauston,  92 
Wis.  629,  66  N.  W.  803. 
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lowance  of  a  claim  in  violation  of  the  provisions  of  a 
statute  requiring  it  to  be  itemized,  verified,  and  filed 
■within  a  certain  time  is  a  nullity,  and  no  title  is  passed 
to  the  claimant  with  the  money  paid  by  virtue  thereof.'^^ 
The  auditing  of  claim  on  a  contract  will  not  estop  the 
corporation  from  denying  the  liability  on  the  ground  of 
fraud  in  making  the  contracts®  And  a  city  is  not  estop- 
ped from  denying  the  amount  of  a  claim  for  salary  by 
the  action  of  the  municipal  council  in  auditing  the  claim 
at  the  amount  claimed.'^^  Where  a  board  is  authorized 
to  determine  the  compensation  of  its  employees,  the  coun- 
cil cannot  allow  a  claim  for  compensation  for  more  than 
that  allowed  by  the  boardJ* 

§  2474.    Auditing  boards  and  officers. 

Under  many  charters  claims  are  to  be  audited  by  cer- 
tain boards  or  officers  and  not  by  the  legislative  body  or 
council/^  Where  the  council  has  powfer  to  audit  bills  an 
ordinance  requiring  bills  audited  by  the  council  to  be 
approved  by  a  special  agent  appointed  by  the  council 
for  this  purpose  is  valid.®" 

75.  Campbell  v.  Brackett,  45  (N.  Y.)  503;  People  v.  Flagg,  15 
Ind.  App.   293,   90  N.  E.   777.  How.  Pr.  553;   People  v.  Green,  2 

76.  Nelson  v.  New  York,  131  Thomp.  &  C.  18,  56  N.  Y.  476;  Mc- 
N.  Y.  4,  29  N.  B.  814,  aff'g  5  Ginness  v.  New  York,  26  Hiin  (N. 
N.  Y.  S.  688,  53  Hun,  630.  Y.),   142,   rev'g  52   How.  Pr.  450; 

77.  O'Dwyer  v.  Monett,  123  Mo.  People  v.  Common  Council  of 
App.  184,  100  S.  W.  670.  Kingston,   101   N.  Y.   82,  4  N.   B. 

A    committee    of    the   board    of  348;  Re  Freel,  38  N.  Y.  S.  143. 

aldermen  appointed  to  investigate  Audit  of  claim  as  condition  pre- 

and  report  on  a  claim  against  the  cedent  to  allowance   or   payment, 

municipality  can  not  bind  the  city  §  2243  ante,  this  volume, 

by  making  admissions.    "Walker  v.  80.     Foster  v.  Angell,  19  R.  I. 

Waterbury,   81   Conn.   13,   69  Atl.  285,  33  Atl.  406. 

1021.  The  officer  cannot  audit  or  find 

'  78.      Schneider   v.    Blades,    108  due  a  greater  sum  than  allowed 

Mich.  3,  65  N.  W.  559.  by  law.    People  v.  Field,  58  N.  Y. 

79.     Connersville     v.     Conners-  491.                                                     \ 

vllle  Hydraulic  Co.,  86  Ind.  184;  Under  a  law  providing  that  the 

Campbell  v.  St.  Louis,  71  Mo.  106;  auditor    shall    audit,    revise    and 

People  V.  Flagg,  17  N.  Y.  584,  16  settle   all   accounts    *    *     *    and 

How.  Pr.  36,  overruling   16  Barb,  certify    the    same    to    the    comp- 
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Laws  frequently  provide,  in  substance,  tlia-t  claims  or 
demands  against  the  city  shall  be  audited  when  they  are 
(1)  certified  and  presented  in  proper  form,  and  (2)  when 
duly  authorized  by  law  or  ordinance ;  but  no  claim  or 
demand  or  any  part  thereof,  shall  be  audited  against  the 
city,  unless  (1)  it  is  authorized  by  law  or  ordinance,  (2) 
is  in  proper  and  fully  itemized  form,  (3)  the  amount  re- 
quired for  the  payment  of  same  shall  have  been  appro- 
priated for  the  purpose  by  ordinance,  "the  provisions 
of  which  shall  be  specific  and  definite,"*^  (4)  is  certi- 
fied by  the  officer  having  knowledge  of  the  facts,*^  (5) 
is  found  correct*^  and  (6)  there  is  an  unexpended  bal- 
ance to  the  credit  of  the  particular  appropriation  suffi- 
cien;fe  to  cover  such  claim  or  demand.** 

Under  such  requirements  it  appears  that  before  the  au- 
ditor is  authorized  to  draw  his  warrant  on  the  city 
treasury  in  payment  of  any  demand  against  the  city,  he 
must  examine  and  find  as  a  fact  the  existence  of  each 
of  the  six  conditions  named.  The  auditor  is  invested 
with  discretion.  He  may  certify  the  balance  or  true 
state  of  such  claim  or  demand,®^  which  implies  that  he 
may  institute  the  necessary  investigation  to  enable  him 
to  do  this.  In  order  that  he  may  have  the  means  of  going 
back  of  the  claim,  it  is  usually  provided  that  he  shall 
have  free  access  to  the  books,  records  or  accounts  in  the 

troller  with  the  reasons  of  the  air ,  §    13;    The   Revised   Code   of   St. 

lowance,  held  that  his  duties  were  Louis    (1907,   Woerner),    pp.   371, 

not   merely   clerical   but   that   he  1086,  §  2410. 

^  was  authorized  to  revise  and  settle         gs.     Municipal     Code     of     St. 

all    accounts    and    pass    on    their  Louis    (McQullIin),    §    2282;    The 

legality.    People  v.  Jackson,  85  N.  Revised  Code  of  St.  Louis   (1907, 

Y.  541,  rev'g  23  Hun  (N.  Y.),  568.  Woemer),  p.  1086,  §  2410. 

81.  St.  Louis  Charter,  Art.  V,  34  Municipal  Code  of  St.  Louis 
§  14;  The  Revised  Code  of  St.  (McQuillin),  §  2282;  The  Revised 
Louis  (1907,  Woerner),  p.  371;  code  of  St.  Louis  (1907,  Woer- 
Sllvester    v.    St.    Louis,    164    Mo.  ner),  p.  1086,  §  2410. 

601,  609,  65  S.  W.  278;   St.  Louis  gs'    Municipal  Code  of  St.  Louis 

V.  Lang,  131  Mo.  412,  420,   35  S.  (McQuillin),  §  2282;  The  Revised 

W.  B4.  Code    of    St.    Louis    (1907,   Woer- 

82.  St.  Louis  Charter,  Art.  V,  ner),  p.  1086,  §  2410. 
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possession  of  all  city  officers.^®  He  is  also  generally  given 
express  power  "to  administer  oaths  and  shall  require 
settlements  to  be  verified  by  affidavit  whenever  he  thinks 
proper."  *''  Ordinarily  he  cannot  be  compelled  by  mcm- 
damus  to  audit  a  claim  for  salary  unless  an  appropria- 
tion has  been  made  for  such  salary,  even  though  the 
municipality  was  in  duty  bound  to  make  such  appropria- 
tion and  had  failed  to  do  so.*®  But  where  provision  has 
been  made  by  state  statute  for  the  auditing  of  the  ac- 
count of  specified  state  officers  l?y  a  state  board  or  tribu- 
nal, as  a  circuit  court,  the  auditor  is  without  right  or 
authority  to  inquire  into  the  correctness  of  the  settle- 
ment ;  his  sole  duty  is  to  issue  his  warrant  for  the  amount 
shown  by  the  settlement.*® 

§  2475.     Review  of  decisions  touching  claims. 
Generally  the  right  of  appeal  is  given  from  the  deci- 


86.  Municipal  Code  of  St.  Louis 
(McQuillin),  §  2282.  The  Revised 
Code  of  St.  Louis  (1907,  Woer- 
ner).  p.  1086,  §  2410. 

87.  Municipal  Code  of  St.  Louis 
(McQuillin),  §  2281;  The  Revised 
Code  of  St.  Louis  (1907,  Woer- 
ner),  p.  1086,  §  2409. 

88.  State  ex  rel.  v.  Brown,  141 
Mo.  21,  41  S.  W.  911;  State  ex 
rel.  V.  Holladay,  64  Mo.  526,  65 
Mo.  76. 

89.  State  ex  rel.  v.  Brown,  72 
Mo.  App.  651.     See  §  2553  post. 

And  so,  where  the  expenses  of 
feeding  a  jury  is  a  necessary  one, 
the  amount  for  which  Is  to  be 
audited  and  allowed  by  the  court, 
and,  when  this  is  done.  It  is  the 
duty  of  the  city  auditor,  upon 
presentation  to  certify  the  balance 
thus  found  and  if  in  proper  form 
and  itemized  as  the  law  requires, 
and  the  amount  required  to  pay 
It  has  been  appropriated,  and  is 


in  the  city  treasury  for  the  pay- 
ment of  the  current  expenses  of 
the  city,  to  draw  his  warrant  ou 
the  treasurer  in  payment  of  the 
account.  In  such  a  case  the  audi- 
tor's duties  are  ministerial.  State 
ex  rel.  v.  St.  Louis  Co.  Court,  42 
Mo.  496. 

So,  under  the  Missouri  act  of 
IS'99,  creating  the  police  board  for 
St.  Louis,  the  same  rule  applies. 
State  ex  rel.  v.  Mason,  153  Mo. 
23,  54  S.  W.  524,  §  3268,  R.  S.  1899 
of  Mo. 

Powers  and  duties  of  State 
Auditor.  State  ex  rel.  v.  Seibert, 
130  Mo.  202,  32  S.  W.  670;  State 
V.  Clark,  61  Mo.  263;  State  v. 
Thompson,  37  Mo.  176;  State  v. 
Thompson,  41  Mo.  13;  Morgan  v. 
Bufflngton,  21  MO.  549;  State  v. 
Hinkson,  7  Mo.  353;  Boone  Co.  v. 
Armstrong,  23  Neb.  762,  37  N.  W 
626. 
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sion  of  nmnicipal  authorities  in  passing  on  claims.'"  In 
some  jurisdictions  certiorari  lies  to  review  the  action  of 
such  authorities  in  allowing  or  disallowing  claims.*^  Such 
appeal  or  order  of  review  has  the  effect  of  suspending 
the  order  or  decision  of  the  corporate  authorities  in 
passing  on  the  claim."^  The  time  for  taking  an  appeal  is 
frequently  limited  by  charter  or  statute,  and  when  such 
is  the  case,  appeal  must  be  taken  within  that  time  else 
the  right  is  barred.*^ 


90.  Sufficiency  of  bond  on 
appeal  under  particular  charter 
provision.  Drinkwine  v.  Eau 
Claire,  83  Wis.  428,  53  N.  W.  673; 
West  V.  Eau  Claire,  89  Wis.  31,  61 
N.  W.  313. 

91.  Hoxsey  v.  Paterson,  39  N. 
J.  L.  (10  Vroom.)  489. 

When  a  claim  is  rejected  by  the 
corporate  authorities  the  remedy 
of  the  claimant  Is  certiorari  and 
not  mandamus.  People  v.  Barnes, 
44  Hun  (TSr.  Y.),  574,  8  N.  T.  S. 
.531. 

When  writ  of  certiorari  to  re- 
view denied.  People  v.  Hannihal, 
65  Hun  (N.  Y.),  414,  20  N.  Y.  165. 

In  a  claim  for  services  against 
the  corporation  it  has  been  ruled 
that  audit  by  the  comptroller  and 
approval  by  the  committee  of 
finance  is  not  an  order  of  allow- 
ance of  the  claim  by  the  corpora- 
tion, so  as  to  support  certiorari 
to  review  the  action.  Hoxsey  v. 
Woodrufl,  39  N.  J.  L.  (10  Vroom.) 
72. 

92.  Lobeck  v.  State,  72  Neb. 
595,  101  N.  W.  247. 

Mandamus  will  not  lie  to  com- 
pel the  delivery  of  a  warrant  by 
the  comptroller  in  payment  of  a 
claim  during  the  pendency  of  an 
appeal  from  the  decision  of  the 
council   allowing  the   claim.     Lo- 


beck V.  State,  72  Neb.  595,  101  N. 
W.  247. 

93.  Where  a  statute  limited  the 
time  for  taking  an  appeal  from 
the  decision  of  the  council  to 
twenty  days  thereafter,  and  pro- 
vided that  claims  presented  to  the 
council,  if  not  acted  upon  for 
sixty  days  thereafter  shall  be 
deemed  disallowed,  the  time  for 
taking  an  appeal  in  a  claim  not 
acted  upon  is  eighty  days  after 
the  filing  of  the  claims  with  the 
city  clerk.  Lyon  v.  Gi;and  Rapide, 
121  Wis.  609,  99  N.  W.  311;  Mason 
V  Ashland,  98  Wis.  540,  74  N.  W. 
357. 

Under  a  charter  providing  that 
an  appeal  to  the  courts  may  be 
taken  within  sixty  days  after  the 
claim  is  disallowed  by  the  corpo- 
rate authorities,  held  neglect  of  a 
municipal  council  to  act  ujwn  a 
claim  for  sixty  days  after  the 
same  has  been  duly  filed  is  equiva- 
lent to  disallowance.  Fleming  v. 
Appleton,  55  Wis.  90,  12  N.  W.  462. 

An  appeal  from  the  disallow- 
ance of  a  claim  cannot  be  taken 
after  the  time  prescribed  by  the 
charter  within  which  the  appeal 
is  to  be  taken,  has  expired.  Flem- 
ing V.  Appleton,  55  Wis.  90,  12  N. 
W.  462. 

When     suit     to     be     brought. 
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Where  one  appeals  from  a  disallowance  of  his  claim 
by  the  corporate  authorities  he  must  show  that  he  has 
complied  with  all  legal  provisions  relative  to  effecting 
his  appeal.  In  other  words,  he  must  allege  sufficient 
facts  to  give  the  court  jurisdiction.®*  Formal  pleadings 
are  sometimes  dispensed  with  in  appeals  from  the  deci- 
sions of  municipal  officers  on  claims.®**  A  counter  claim 
is  permissible  in  cases  appealed  from  the  corporate  au- 
thorities when  the  conditions  are  such  that  a  new  trial 
in  the  appellate  court  is  permissible.®* 

Payment  by  a  city  treasurer  of  a  claim  against  the 
city,  as  directed  by  the  decree  of  a  court  of  competent 
jurisdiction,  is  a  defense  to  an  action  for  damages  for 
alleged  official  misconduct  in  having  paid  such  claims.®'' 

§  2476.     Assignment  of  claims.  ' 

Claims  against  municipal  corporations  may  be  as- 
signed if  there  is  no  charter  provision,  statute  or  ordi- 


Wright  V.  Oberlin,  23  Ohio  Clr. 
Ct.  R.  509;  Board  of  Com'rs  of 
Greer  County  v.  Clarke  &  Courts, 
12  Okla.  197,  70  Pac.  206. 

94.  Watson  v.  Appleton,  62 
Wis.  267,  22  N.  W.  475. 

Presentation  of  claim  as  a  con- 
dition pret^edent  to  bringing  ac- 
tion, is  frequently  required.  Lam- 
son  V.  Marshall,  133  Mich.  250, 
95  N.  W.  78,  10  Detroit  Leg.  N. 
200;  El  Paso  v.  Ft.  Dearborn,  Nat 
Bank  (Tex.  Civ.  App.),  71  S.  W. 
799,  judgment  reversed,  96  Tex. 
496,  74  S.  W.  21;  Morrison  v.  Eau 
Claire,  115  Wis.  538,  92  N.  W.  280, 
95  Am.  St.  Rep.  955. 

Petition  must  show  that  claim 
had  been  presented  for  adjustment 
where  such  requirement  is  neces- 
sary as  a  condition  precedent  to 
bringing  suit.  Columbus  v.  Mc- 
Daniel,  117  Ga.  823,  45  S.  E.  59. 

A  complaint  on  appeal  from  the 
disallowance   of  a   claim   by   the 


council  is  not  demurrable  for 
falling  to  allege  the  making  and 
filing  of  the  city  clerk's  return  in 
response  to  the  appeal.  Horan  v. 
Eau  Claire,  123  Wis.  86,  100  N.  W. 
1063. 

95.  No  formal  pleadings  being 
required  or  filed,  the  court  will 
Imply  a  general  denial.  Davey  v. 
Janesville,  111  Wis.  628,  87  N.  W. 
813. 

An  appeal  to  the  courts  from 
the  decision  of  a  city  council  dis- 
allowing a  claim,  the  refusal  of 
the  court  to  require  formal  plead- 
ings can  not  be  assigned  as  preju- 
dicial error  unless  it  appears  that 
the  discretion  of  the  court  was 
abused.  Horan  v.  Eau  Claire,  123 
Wis.  86,  100  N.  W,  1063. 

96.  Monroe  Waterworks  Co.  v. 
Monroe,  110  Wis.  11,  85  N.  W.  685. 

97.  Fresno  C.  &  Irr.  Co.  v.  Mc- 
Kenzle  (Cal.),  65  P.  473. 
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nance  prohibiting  assignment,®^  and  the  particular  as- 
signment is  not  contrary  to  public  policy.®^  If  a  munici- 
pality pays  a  claim  to  the  original  holder  after  due  no- 
tice of  assignment  it  is  liable  to  the  assignee.^  But 
proper  notice  must  be  given,^  otherwise  the  municipality 
is  justified  in  paying  the  original  owner.  If  a  munici- 
pality admits  the  correctness  and  validity  of  a  claim,  no 


98.  Gordon  v.  Jefferson,  111 
Mo.  App.  23,  85  S.  W.  617. 

See  ante,  vol.  3,  §  127^,  Assign- 
ment of  contract.  Assignment  of 
contracts,  etc.,  by  contractors  for 
public  Improvements,  see  ante,  § 
1922,  vol.  4. 

A  claim  against  a  municipality 
for  wages  already  earned  can  be 
assigned,  unless  such  assignment 
is  prohibited  by  statute  or  ordi- 
nance. Kansas  City  Loan  & 
Guar.  Co.  v.  Kansas  City,.  200  Mo. 
159,  98  S.  W.  459. 

Assignee  of  a  portion  of  a  claim 
permitted  to  recover  against  city 
thereon.  Jones  v.  New  York,  90 
N.  Y.  387,  aff'g  15  Jones  &  S.  (47 
N.  Y.  Super.  Ct.)  242. 

.  A  charter  provision  relating  to 
the  assignment  of  contracts  for 
public  works  construed,  and  held 
not  to  forbid  an  assignment  of 
money  due  or  to  become  due  on  a 
contract  after  the  subject  matter 
of  the  contract  has  been  com- 
pletely executed  by  the  contractor. 
Appeal  of  Duluth,  94  Minn.  95,  101 
N.  W.  1059;  Lowrey  v.  Appeal  of 
Duluth,  94  Minn.  95,  101  N.  W. 
1059. 

99.  Where  the  mayor  of  a  city 
was  charged  with  the  duty  of  ac- 
cepting or  rejecting  work  done  for 
the  city,  an  assignment  of  the 
claim  for  money  due  therefor  to 


a  bank  of  which  the  mayor  is 
president,  is  contrary  to  public 
policy  and  void  at  common  law. 
I'eoples  Sav.  B.  v.  Big  Rock  Stone 
Const  Co.,  81  Ark.  599,  99  S.  W. 
836. 

1.  Bennett  v.  Ogden,  81  N.  Y. 
S.  56,  81  App.  Dlv.  455. 

Where  a  city  pays  part  of  an 
assigned  claim  to  the  assignee  It 
cannot  thereafter  object  to  split- 
ting the  claim.  Gordon  v.  Jeffer- 
son, 111  Mo.  App.  23,  85  S.  W. 
617. 

2.  Notice  of  the  assignment  of 
claim  given  to  the  comptroller 
held  to  be  notice  to  the  corpora- 
tion. Field  V.  New  York,  6  N,  Y. 
179,  57  Am.  Dec.  435. 

Where  notice  of  assignment  of 
a  claim  against  a  city  is  required 
by  statute  to  be  given  to  a  cer- 
tain officer  a  notice  to  some  other 
officer  is  insufficient.  Gordon  v. 
Omaha,  77  Neb.  556,  110  N.  W. 
313. 

Transaction  of  city  clerk  re- 
lating to  the  assignment  of  claims 
of  the  city  employees,  held  not  to 
constitute  notice,  actual,  or  con- 
structive, to  the  municipal  cor- 
poration that  a  demand  against 
it  had  been  assigned.  Shultz  v. 
-Galveston,  3  Willson  Civ.  Cas.  Ct. 
App.   (Tex.),  §  438. 
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further  action  is  necessary  to  make  an  assignment  by 
the  owner  effective.* 

§  2477.    Payment  of  claims. 

Municipal  ofScers  should  exercise  reasonable  diligence 
in  investigating  a  claim  before  paying  it,  as  it  has  been 
held  that  if  a  claim  is  allowed  and  paid  where  no  effort 
has  been  made  to  investigate  it,  the  authorities  cannot 
rescind  their  action  and  recover  back  the  money.* 

Claims  are  generally  paid  by  the  treasurer,  who  has  no 
discretion  in  the  matter,^  but  only  after  they  have  been 
duly  allowed  and  warrants  therefor  drawn  on  the  treas- 
urer by  a  duly  authorized  officer.''  Where  a  claim  is 
allowed  and  paid  in  violation  of  the  express  provisions 
of  a  charter  or  statute,  the  money  may  be  recovered.''^ 
A  claimant  who  acquiesces  in  the  action  of  municipal  au- 
thorities in  allowing  a  less  sum  than  his  claim,  and  calls 
for  the  order  for  such  amount  and  receives  it  and  draws 
the  money  on  it  without  protest  or  objection,  is  bound  by 
his  actions  and  cannot  maintain  an  action  to  recover  any 
further  sum  thereon.® 

3.  San  Antonio  v.  Stevens  See  Chapter  42  ante,  this  vol- 
(Tex.  Civ.  App.  1910),  126  S.  W.      ume. 

666.  7.     Campbell    v.    Brackett,    45 

4.  Detroit  Advertiser,  etc.  Co.      Ind.  App.  293,  90  N.  E.  777. 

V.  Detroit,  43  Mich.  116,  5  N.  W.  A    municipal    corporation    will 

72.  not  be  estopped  from  denying  the 

5.  Town  treasurer,  held  to  be  validity  of  a  claim  which  has  in 
a  mere  ministerial  officer  and  part  been  paid  where  such  pay- 
hence  he  cannot  refuse  payment  ment  was  not  authorized.  Mc- 
of  an  order  properly  allowed,  on  Gillivray  v.  Barton  Dist.  Tp.,  96 
the  ground  that  the  council   had  la.  629,  65  N.  W.  974. 

no  right  to  incur  a  debt  and  that  8.     Davey    v.    Big    Rapids,    85 

it  wrongly  issued  the  order.     Ire-  Mich.  56,  48  N.  W.  178;   Perry  v. 

land  V.  Hunnel,   90  la.  98,  57  N.  Cheboygan,    55   Mich.    250,    21    N. 

W.  715.  W.  333. 

6.  Claim  can  only  be  paid  on  In  New  York,  It  has  been  held 
warrant  properly  drawn.  Partlcu-  that  one  who  receives  a  less  sum 
lar  law  providing  therefor,  held  than  his  claim,  and  receipts  there- 
to be  mandatory.  People  v.  Wood,  for  in  full,  although  under  protest, 
71  N,  y.  371.  cannot  recover  the  balance.    Calla- 
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§  2478.    Priority  of  claims. 

In  the  absence  of  charter  or  statutory  provisions  re- 
quiring it,  a  city  or  town  is  not  liable  to  pay  claims 
against  it  in  the  order  in  which  they  accrue,  unless  they 
are  presented  in  such  order,  and  in  such  condition  as  to 
entitle  the  claimant  to  immediate  payment.'  And  unless 
so  provided  by  law,  a  judgment  against  a  municipality 
does  not  supersede  or  supplant  other  recognized  and 
valid  claims  equally  entitled  to  payment  out  of  the  same 
fund.^0 

§  2479.    Power  to  compromise  claims. 

Unless  forbidden  by  charter  or  general  law  applicable 
a  municipal  or  other  public  corporation  has  power  to 
settle  and  compromise  disputed  claims  in  its  favor  or 
against  it "  before  or  after  suit  has  been  begun  there- 


han  T.  New  York,  6  Daly  (N.  T.), 
230. 

If  he  receives,  and  receipts  for, 
the  sum  as  in  full  payment,  it  la 
immaterial  that  he  stated  at  the 
time  of  payment  that  he  would 
not  accept  it  in  full.  Looby  v. 
West  Troy,  24  Hun  (N.  Y.),  78. 

9.  Weaver  v.  San  Francisco, 
111  Cal.  319,  43  Pac.  972;  HIgglns 
V.  San  Diego,  131  Cal.  294,  63 
Pac.  470. 

10.  Fresno,  C.  &  Irr.  Co.  v. 
McKenzie,  135  Cal.  497,  67  Pac. 
900. 

11.  California.  People  ex  re). 
v.  San  Francisco,  27  Cal.  655. 

Illinois.  Agnew  v.  Brail,  124 
111.  312,  16  N.  E.  230. 

Iowa.  Mills  County  v.  Burling- 
ton, etc.,  47  Iowa,  66;  Grimes  v. 
Hamilton  County,  37  Iowa,  290. 

Maine.  Augusta  v.  Leadbetter, 
16  Me.  45,  47;  Baileyville  v.  Low- 
ell, 20  Me.  178;  Bean  v.  Jay,  23 
JHe.  117. 


Massachusetts.  Prout  v.  Fire 
Dist.  of  Pittsfleld,  154  Mass.  450, 
28  N.  E.  679. 

Nebraska.  State  v.  Martin,  27 
Neb.  441,  43  N.  W.  244. 

Pennsylvania.  Bailey  v.  Phila- 
delphia, 167  Pa.  St.  569,  31  Atl. 
925,  46  Am.  St.  Rfep.  691. 

Wisconsin.  Hall  v.  Baker,  74 
Wis.  118,  42  N.  W.  104. 

Laws  authorize  the  compromis- 
ing of  claims.  People  v.  Coon,  25 
Cal.  635;  Brown  v.  Tinsley,  14  Ky. 
L.  Rep.  745,  21  S.  W.  535;  Slack 
v.  Maysville  &  L.  R.  Co.,  13  B. 
Mon.   (52  Ky.)   1. 

As  to  power  to  release  the  party 
to  a  contract  which  appears  op- 
pressive, see  Bean  v.  Jay,  23  Me. 
117;  Meech  v.  Buffalo,  29  N.  Y. 
198. 

County  may  compromise  pend- 
ing litigation  involving  title  to 
swamp  lands.  Mills  County  y. 
Burlington  &  M.  R.  R.  Co.,  47 
Iowa,    66;    Grimes    v.    Hamilton 
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on.^^  The  capacity  to  contract  and  be  contracted  with, 
and  to  sue  and  be  sned  gives  the  implied  power  to  settle 
disputed  claims,  controversies  and  matters  in  ^  litiga- 
tion.^* But  a  municipal  corporation  cannot,  under  the 
guise  of  a  compromise  surrender  valuable  rights  or  in- 
terests in  claims  over  which  there  can  be  no  substantial 
controversy.  Accordingly,  notwithstanding  the  right  of 
settlement  follows  logically  from  the  right  to  maintain 
and  defend  suits,  a  municipal  corporation  has  no  right 
to  discharge  a  debt  without  payment  which  may  be  held 
against  persons  who  are  solvent  and  responsible  where 
no  controversy  exists  respecting  the  validity  and  bind- 
ing effect  of  the  indebtedness.^*  So  where  the  amount  of 
the  claim,  secured  by  bond,  is  undisputed  and  no  well- 
founded  apprehension  exists  as  to  the  legal  liability  of 
the  bondsmen,  a  township  has  no  legal  authority  to  re- 
lease the  principal  or  his  sureties  from  his  or  their  legal 
obligation  to  pay  the  full  sum  by  taking  notes  of  the 
principal  and  sureties ;  and  such  transaction  will  not  bar 
an  action  on  the  bond.^"     For  like  reason  a  municipal 

County,   37    Iowa,    290;    Allen   v.  13.    Famham    v.    Lincoln,    75 

Cerro  Gordo  County,  34  Iowa,  54.  Neb.  502,  106  N.  W.  666;  McKennie 

Power  to  compromise  suits  in-  v.  Charlottesville,  etc.  R.  Co.,  110 

volvlng  special  assessments.  Farn-  Va.  70,  65  S.  B.  503. 

ham  T.  Lincoln,  75  Neb.  502,  106  "It  would  seem  to  rest  in  sound 

N  W.  666.  reason   and   common   sense,  with-^ 

In  the  settlement  of  a  claim  of  out  judicial  authority  to  support 

an  employee  for  damages  resulting  it.  that  the  right  to  sue  and  be 

from  negligence  an  agreement  to  sued,  in  the  conduct  of  corporate 

pay   a   weekly   allowance   to   the  business,   must   necessarily   carry 

employee  for  the  remainder  of  his  with  it  the  right  to  compromise 

natural  life,   held   against  public  and    settle   disputed    or    doubtful 

policy  and  ultra  vires.     Mitchell  claims."     Washburn     County     v. 

V.  Cincinnati,  7  Ohio  Dec. '310,  2  Thompson,  99  Wis.  585,  75  N.  w". 

Wkly.  Law  Bui.  96.,              '  309. 

12.     Sackett  v.  Morris,  149  111.  14.     Agnew   v.    Brail,    124    111. 

App.  152;  Lewistown  v.  Hummel,  312,  315,  16  N.  B.  230,  20  Am.  & 

38  111.  App.  326;  Spring  Valley  v.  Eng.  Corp.  Cas.  134.    Per  Craig,  J. 

Franckey,  150  111.  App.   435;    St.  15.    Township  of  Otsego  Lake  v. 

Louis,     I.    M.     &    S.    R.    Co.    v.  Klrtsen,  72  Mich.  1,  40  N.  W.  26, 

Anthony,  73  Mo.  431.     See  cases  16  Am.   St.  Rep.   524,   24  Am.   & 

under  notes  following.  Eng.  Corp.  Cas.  456. 
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corporation  cannot  compromise  a  judgment  in  its  favor 
for  less,  than  the  amount  due  thereon.^^  But  in  event 
questions'  arise  subsequent  to  the  rendition  of  the  judg- 
ment which  would  render  a  compromise  expedient,  it  has 
been  held,  the  municipality  may  enter  into  the  same  if 
it  acts  in  good  faith.^'^  Where  an  appeal  is  taken  from 
a  judgment  in  favor  of  a  municipal  corporation,^*  or  the 
time  for  appeal  has  not  expired  ^®  the  action  is  still  pend- 
ing and  is  as  much  a  proper  subject  of  compromise  as  if 
no  judgment  had  been  rendered.^** 

A  municipality  cannot  compromise  a  contract  it  had 
no  power  to  make,  unless  it  is  to  the  extent  of  eliminat- 
ing from  it  the  illegal  or  unauthorized  parts.  The  rule 
that,  in  upholding  a  compromise  a  court  wiU  not  inquire 
into  whether  the  claim  is  just  or  unjust,  it  being  enough 
that  it  was  disputed,  does  not  apply  to  a  municipal  cor- 
poration.** 

The  proper  municipal  authorities  may  compromise 
doubtful  controversies  to  which  the  corporation  is  a 
party,  either  as  plaintiff  or  defendant.  The  law  invests 
them  with  discretion  in  such  adjustments  which  they  are 

16.  Farnsworth  v.  Wilbur,  49  19.  Agnew  v.  Brail,  124  111.  312, 
Wash.  416,  95  Pac.  642,  19  L.  R.  16  N.  B.  230;  Petersburg  v.  Map- 
A.  (N.  S.)  320;  Standard  v.  Bur-  pin,  14  lU.  193,  56  Am.  Dec.  501; 
tis,  46  Hun  (N.  Y.),  82;  Butternut  Farnham  v.  Lincoln,  75  Neb.  502, 
V.  O'Malley,  50  Wis.  329,  7  N.  W.  106  N.  W.  665;  Gering  v.  School 
246.  Dist.,  76  Neb.  219,  107  N.  W.  250. 

17.  Collins  V.  Welch,  58  la.  72,  20.  Where  a  decree  dismissing 
12  N.  W.  121,  43  Am.  Rep.  Ill;  a  suit  against  a  county  is  affirmed 
Hagler  t.  Kelly,  14  N.  D.  218,  103  on  appeal  to  the  Supreme  Court, 
N.  W.  629.  the  county  is  bound  by  the  record 

Insolvency  of  judgment  debtor  with     notice     thereof    in     subse- 

is     ground     for     compromise     of  quently   entering    into    a   compro- 

judgment.    Washburn    County    v.  mise  and  settlement  of  the  claim. 

Thompson,  99  Wis.  585,  75  N.  W.  Multnomah  County  v.  Dekum,  51 

309.  Ore.  83,  93  Pac.  821. 

18.  Mills  County  v.  Burlington  21.  Ft.  Edward  v.  Fish,  156  N. 
&  M.  R.  R.  Co.,  47  la.  66;  Orleans  Y.  363,  378,  50  N.  E.  973,  aff'g  86 
County  V.  Bowen,  4  Lans.  (N.  Y.),  Hun,  548,  33  N.  Y.  S.  784;  Wads- 
24;   State  v.  Davis,  11  S.  D.  Ill,  worth  v.  Board  of  Supervisors,  115 

.  75  N.  W.  897,  74  Am.  St.  Rep.  780.      N.   Y.    S.   8,   18. 
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to  exercise  for  the  best  interests  of  the  corporation. 
Therefore,  a  settlement  of  an  existing  controversy,  if 
made  in  good  faith,  binds  the  corporation;  but  if  col- 
lusively  made  it  is  not  obligatory.  However,  a  mere 
error  of  judgment  win  not  vitiate  the  settlement.*^ 

§  2480.     Who  authorized  to  compromise. 

To  be  legal  and  binding  the  compromise  must  be  made 
by  the  duly  authorized  corporate  officers.  In  municipal 
corporations  proper  where  the  representative  form  o2 
government  prevails,  and  the  corporators. or  inhabitants 
choose  officers  to  represent  and  act  for  them  in  all  mat- 
ters which  concern  the  interests  of  the  corporation  the 
power  of  compromise  usually  exists  in  the  mayor  and  the 
governing  legislative  body,  generally  denominated  the 
common  council.** 


22.  Petersburg  v.  Mappln,  14 
111.  193,  195,  56  Am.  Dec.  501. 
Per  Treat,  C.  J.  Approved  in 
Agnew  V.  Brail,  124  111.  312,  315, 
,  16  N.  E.  230,  20  Am.  &  Eng.  Corp. 
Cas.  124;  Warren  v.  St.  Paul,  Fed. 
Cas.  No.  17,199,  5  DUl.  498. 

The  Supreme  Court  of  the 
United  States  sustained,  as  au- 
thorized by  the  laws  of  Louisiana, 
In  the  absence  of  fraud,  a  compro- 
mise made  between  the  city  au- 
thorities of  New  Orleans  and  a 
railroad  company  respecting  a 
disputed  grant  of  a  user  of  a  part 
of  the  city  property  for  railroad 
purposes.  New  Orleans  v.  L.  & 
N.  R.  R.  Co.,  109  U.  S.  221,  3  Sup. 
Ct.  144,  27  L.  Ed.  916,  2  Am.  & 
Eng.  Corp.  Cas.  156. 

The  action  of  a  municipal  board 
having  power  to  adjust  accounts, 
when  acting  within  its  jurisdic- 
tion, is  final,  in  the  absence  of 
fraud  or  collusion.  But  if  it  ex- 
ceeds its  jurisdiction  its  acts  are 


void.  Syracuse  v.  Roscoe,  123  N. 
T.  S.  403,  66  Misc.  Rep.  317. 

23.  State  ex  rel.  v.  Martin,  27 
Neb.  441,  43  N.  W.  244. 

See  §  573  ante,  vol.  2. 

Power  of  counsel  to  compro- 
mise. McGinness  v.  New  York,  26 
Hun  (N.  Y.),  142,  rev'g  McGinness 
V.  New  York,  52  How.  Pr.  (N.  Y.) 
450. 

"The  town  council  may  legally 
compromise  doubtful  or  disputed 
claims  where  they  act  in  good 
faith  and  with  ordinary  discre- 
tion, but  they  cannot  under  the 
guise  of  a  compromise  surrender 
up  valuable  rights  or  claims  over 
which  there  is  no  longer  room  for 
a  substantial  controversy."  Farns- 
worth  V.  Wilbur,  49  Wash.  416,  95 
Pac.  642. 

Council  may  rescind  a  vote  to 
pay  a  claim.  Rock  Island  t.  Mc- 
Eniry,  39  111.  App.  218. 

Mayor.  Unless  specially  au- 
thorized,   held    mayor    could    not 
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In  towns  where  the  officers  are  not  invested  with  the 
full  corporate  capacity  of  the  inhabitants  a  legal  com- 
promise may  be  affected  only  at  a  town  meeting  by  a 
vote  of  the  majority  of  the  electors.  It  is  competent  for 
a  town,  in  its  corporate  capacity, by  k  vote  of  the  ma- 
jority to  release  a  debt,  as  well  as  to  contract  one.^* 

In  cownties  and  other  civil  subdivisions,  possessing  po- 
litical and  corporate  life,  the  power  of  compromise  usu- 
ally exists  in  the  representative  boards,  variously  desig- 
nated as  courts,  commissioners,  supervisors  and  boards. 
Thus  where  county  supervisors  have  express  statutory 
authority  "to  represent  their  respective  counties,  and  to 
have  the  care  and  management  of  the  property  and  busi- 
ness of  the  county  in  all  cases  where  no  other  provision 
shall  be  made,"  they  may  compromise  a  judgment  ren- 
dered in  favor  of  the  county.^''  So  where  the  statute 
confers  upon  the  county  board  the  care  and  management 
of  the  county  property  and  power  to  settle  all  accounts, 
demands,  and  causes  of  action  against  the  county,  such 

compromise    claim   against   state,  may  vote  to  allow  a  certain  sum 

New  Orleans  v.  Board  of  Adminis-  in  settlement  of  a  claim  for  the 

trators     of     Tulane     Educational  support  of  a  pauper,  although  no 

Fund,  46  La.  Ann.  861,  15  So.  161.  previous    notice    has    been    given 

Under  the  charter  of  New  that  such  claim  be  presented  or 
York  the  oomptroller  is  author-  acted  upon.  Tuttle  v.  Weston,  59 
ired  to  settle  and  adjust  claims  Wis.  151,  17  N.  W.  12,  2  Am.  & 
against  the  city,  and  Is  directed  Eng.  Corp.  Cas.  169. 
to  be  governed  as  far  as  practi-  In  Massachusetts  it  has  been 
cable  by  the  rules  of  law  and  held  that  while  a  town  may  not 
principles  of  equity  which  prevail  legally  vote  to  pay  one  a  sum  of 
in  courts  of  justice;  and  errors  of  money  who  was  injured  while  em- 
judgment  in  settling  a  controversy  ployed  by  the  town  because  of  his 
are  not  subject  to  review  in  the  -needy  circumstances,  the  town 
action  of  a  tax  payer.  Hearst  v.  may  settle  such  disputed  claim. 
McClellan,  92  N.  Y.  S.  484,  102  Matthews  v.  Westborough,  134 
App.  Div.  336.  Mass.  555,  562,  2  Ajn.  &  Eng.  Corp. 

24.     Ford  v.  Clough,  8  Me.  334,  Cas.  239. 

345,  23  Am.  Dec.  513;   Nelson  v.  25.    Collins  v.  Welch,  58  Iowa, 

Milford,  7  Pick.   (Mass.)   18.  72,   12   N.   W.   121,    43   Am.   Rep. 

See  §  115  ante,  vol.  1.  111. 

In  Wisconsin  it  has  been  held  See  §§  111  to  113  ante,  vol.  1, 
th?it  the  electors  at  a  town  ineetlng 
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board  has  power  to  compromise  its  claim  against  a  newly 
organized  county  for  its  proportion  of  indebtedness,  and 
may,  as  a  part  of  such  compromise,  stipulate  that  tax 
certificates  on  lands  of  the  newly  organized  county  which 
were  required  by  the  organic  law  to  be  assigned  to  it 
shall  remain  the  property  of  the  original  county.^* 

§  2481.     Method  of  compromise. 

The  principle  is  usually  recognized  that,  a  municipal 
corporation  in  protecting  its  property,  in  collecting  its 
debts,  and  generally  in  transacting  business  of  a  private 
character,  may,  when  not  expressly  forbidden  or  when 
not  otherwise  provided  by  charter  or  statute  applicable, 
avail  itself  of  all  the  rights  and  remedies  afforded  to  a 
private  corporation  or  individual.^''  Thus,  the  corpora- 
tion may,  under  its  charter  powers,  "to  take,  purchase, 
hold  and  convey  real  and  personal  property,  as  its  pur- 
poses may  require,"  and,  its  power  to  sue  and  be  sued, 
take,  hold  and  enforce  notes  given  as  security  for  a  de- 
falcation of  its  treasurer.^*  So  it  has  been  held  that  a 
municipal  corporation  may  accept  a  note  in  settlement  of 
a  fine  imposed  for  a  violation  of  an  ordinance.  "Being 
a  civil  suit,  simply  for  the  recovery  of  money,  the  mu- 
nicipality, when  acting  in  good  faith,  may.  settle  or  com- 
promise its  claim  in  any  way  it  sees  proper.  Such  a 
transaction  can  in  no  sense  be  considered  as  a  general 
dealing  in  negotiable  paper,  but  is  simply  taking,  per- 
haps, the  only  feasible methodi to  collect  a  debt  due  it."  ^® 

§  2482.     Arbitration  of  claims. 

Where  there  is  a  capacity  to  contract  with  a  liability 
to  pay  there    is  generally  the  power    of  arbitration.^'' 

26.  Hall  V.  Baker,  74  Wis.  118,         29.    Caldwell  v.  Wright,  25  111. 
42  N.  W.  104,  72  Am.  &  Eng.  Corp.      App.  74. 

Cas.  208.  A   proceeding  to   collect   a   fine 

27.  Buffalo  V.  Bettlnger,  76  N.      for    a    violation    of    a    municipal 
T.   393,  per   Church,  C.  J.  ordinance,    according   to    the   pre- 

28.  Buffalo  V.  Bettlnger,  76  N.      vailing  rule  is  regarded  as  a  civil 
Y.  393.  suit,  §  1034  ante,  vol.  3. 

See  Chapter  39,  Financial  Powers  30.     Baldwin    v.   New   York,    1 

ip  general,  mte,  this  volume.  Abb,  Dec.  75,  aff'g  45  Barb.  (N.  Y.) 
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Therefore,  the  general  rule  may  be  stated  to  be  that,  in 
the  absence  of  special  restrictions  in  the  charter  or  legis- 
lative act  applicable,  a  municipal  corporation  possessing 
power  to  contract,  to  sue  and  be  sued,  has  authority  to 
settle  disputed  claims  by  arbitration  to  the  same  extent 
as  the  individual  or  private  corporation.^^  And, it  has 
been  held  that  a  school  district  may  submit  to  arbitra- 
tion differences  arising  upon  settlement  with  its  treas- 
urer.^2  In  Kentucky  a  county  court  may  submit  to  ar- 
bitration matters  in  controversy  which  might  be  the  sub- 
ject of  suit.^* 


359;  Brady  v.  Brooklyn,  1  Barb. 
(N.  Y.)  584;  Cleveland  v.  Board  of 
Finance  of  Jersey  City,  38  N.  J. 
Li.  (9  Vroom.)  259;  Paret  v. 
Bayonne,  39  N.  J.  L.  (10  Vroom.) 
559;  Smith  v.  Wilklnsburg,  172 
Pa.  St.  121,  33  Atl.  371. 

31.  Connecticut.  Hine  v.  Steph- 
ens, 33  Conn.  497,  89  Am.  Dec. 
217. 

Illinois.  Shawneetown  v.  Baker, 
85  111.  563. 

Kentucky.  Remington  v.  Har- 
rington County,  12  Bush.  (Ky.) 
148. 

Massachusetts,  Campbell  v.  Up- 
ton, 113  Mass.  67;  Buckland  v. 
Conway,  16  Mass.  396;  Boston  v. 
Brazer,  11  Mass.  447;  Common- 
'  wealth  V.  Roxbury,  9  Gray,  451. 

New  Jersey.  Paret  v.  Bayonne, 
39  N.  J.  L.  559,  afC'd  in  40  N.  J. 
L.  333;  Blemendorf  v.  Jersey  City, 
41  N.  J.  L.  135. 

Ohio.  Springfield  v.  Walker,  42 
Ohio  St.  543;  Cincinnati  v.  Cincin- 
nati Southern  R.  Co.,  3  O.  C.  D. 
438,  6  Ohio  Cir.  Ct.  R.  247,  aff'd 
In  52  Ohio  St.  637,  44  N.  E.  1132. 

Pennsylvania.  Smith  v.  Phila- 
delphia, 13  Phil.  (Pa.)  177. 

Vermont.     Dlx  v.  Diimmerston, 


19  Vt.  262;  Holllster  v.  Powlet,  43 
Vt.  425. 

Virginia.  McKlnnie  v.  Char- 
lottesville, etc.  R.  Co.,  110  Va.  70, 
65  S.  E.  503. 

Wisconsin.  Kane  v.  Pond  du 
Lac,  40  Wis.  495. 

England.  Paviell  v.  Eastern 
Counties  Ry.   Co.,   2   Exch.   344. 

Gnnada.  Re  Corporation  Brant, 
19  Upper  Can.  Q.  B.  450. 

In  Ohio  it  has  been  held  that 
municipal  corporations  having 
controversies  as  to  disputed  claims 
are  included  within  the  word 
"persons"  in  the  statute  of  that 
state  providing  for  arbitration. 
Springfield  v.  Walker,  42  Ohio  St. 
543,  547. 

See  i  108,  p.  265  ante,  vol.  1. 

The  corporation  may  be  com- 
pelled to  pay  the  awards  of  a 
statutory  referee  for  work  on  pub- 
lic improvement  by  action  on  the 
award  and  not  by  mandamus. 
Elemendorf  v.  Jersey  City,  41  N. 
J.  L.  135. 

32.  Walnut  Dist.  Township  v. 
Rankin,  70  Iowa,  65,  67,  29  N.  W. 
806. 

33.  Remington  v,  Harrison 
County  Court,  12  Bush.  (Ky.) 
148. 
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In  an  early  case  the  Supreme  Court  of  the  United 
States,  passing  on  the  power  of  a  canal  company  to  ar- 
bitrate, concluded  that,  although  the  charter  did  not,  in 
terms,  confer  the  power  to  refer,  yet  the  power  to  sue 
and  be  sued  (which  was  possessed  by  the  corporation), 
included  the  power  of  reference  since  this  is  one  of  the 
modes  of  prosecuting  a  suit  to  judgment.  The  case  fur- 
ther held  that  a  power  to  agree  with  a  proprietor  for  the 
purchase  or  use  of  land  included  the  power  to  agree  to 
pay  a  special  sum,  or  such  sum  as  arbitrators,  might  fix 
upon.** 

In  Tennessee  the  rule  is  that  the  state  may  divest  itself 
of  its  sovereignty  and  of  its  exemption  from  suit  and  by 
legislative  enactment  submit  claims  against  it  in  dispute 
to  arbitration.*^ 

The  legislature  has  power  to  direct  by  statute  that  a 
municipality  shall  submit  claims  of  a  specified  kind  to 
arbitration.*® 

§  2483.  Questions  of  damages  and  benefits  may  not  be 
arbitrated. 
The  power  of  arbitration  does  not  extend  to  determin- 
ing questions  of  damages  and  benefits  arising  from  the 
exercise  of  the  power  of  eminent  domain.  Thus,  where 
the  municipal  charter  authorizes  the  taking  of  lands  for 
public  improvements,  and  provides  a  special  mode  of 
ascertaining  the  value  of  the  lands  taken  and  damages, 
as  by  commissioners,  appointed  in  the  manner,  and  hav- 
ing the  qualifications  prescribed  in  the  charter,  or  by 
designated  corporate  authorities,  that  mode  of  ascertain- 
ment is  exclusive.  Hence  the  officers  of  the  corporation 
cannot  make  a  valid  agreement  that  the  valuation  of  the 
lands  and  damages  shall  be  determined  by  a  submission 
'to  arbitration.  Under  such  circumstances  the  legal  ad- 
viser of  the  city  cannot  consent  to  a  reference.*''     So 

34.  Alexander    Canal    Co.    T.  36.     Cleveland     v.     Board     of 
Swann,  5  How.  (U.  S.)   83,  12  L.  Finance,  etc.,  38  N.  J.  L.  259. 
Ed.  60.  37.    Paret  v.  Bayonne,  39  N.  J. 

35.  State  v.  Ward  &  Brlggs,  9  L.  559. 
Helsk   (Tenn.),  100. 

5  McQ.  53 
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commissioners  of  highways,  being  unable  to  agree  with 
the  owner  of  land  over  which  a  highway  is  sought  to  be 
laid  out  have  no  authority  to  submit  the  question  of  dam- 
ages to  arbitration,  and  thus  bind  their  town.^^  But  it 
has  been  held  in  Vermont  that  an  agent,  specially  ap- 
pointed by  vote  of  the  town  to  compromise  a  claim  agaipst 
the  town  for  damages  occasioned  by  the  laying  out  of  a 
highway,  has  authority  to  submit  the  claim  to  arbitra- 
tion and  the  town  will  be  bound  by  the  award.^* 

An  agreement  by  which  a  city  undertakes  with  the 
owners  of  land  taken  for  a  street  to  submit  the  assess- 
ment of  damages  and  betterments  to  arbitration  is  vltra 
vires  and  void;  and  the  city  cannot  maintain  an  action 
to  enforce  an  award  made  under  such  submission.*'*  So 
a  municipal  corporation  has  no  power  by  agreement  with 
a  railroad  company  to  submit  to  arbitration  claims  for 
damages  due  property  owners  to  their  lands,  resulting 
from  the  establishment  of  the  road.*^    In  an  early  Ala- 


Mann  V.   Richard,  66   III. 
SchofE  V.  Bloomfield,  8  Vt. 


3S. 
481. 

39. 
472. 

40.  In  Massachusetts  under  the 
Btatute  relating  to  the  betterment 
laW  vrhere  a  way  is  laid  out,  it  is 
the  '  duty  of  the  board  of  street 
commissioners  or  of  aldermen  in 
cities,  and  of  selectmen  in  towns, 
to  determine  what  real  estate  has 
received  special  benefit  from  the 
laying  out,  and  to  assess  upon 
euch  estate  a  proportional  share 
of  the  expense.  This  assessment 
is  In  the  nature  of  a  tax,  which 
must  be  laid  proportionally  upon 
all  the  estates  which  are  specially 
benefited.  In  laying  it  the  boards 
act,  not  as  agents  of  the  city  or 
town,  but  as  public  officers  in  a 
quasi-judicial  character.  They 
are  not  subject  to  the  direction  or 
control  of  the  city  or  town.     The 


city  or  town  can  not  by  an  agree- 
ment abridge  or  limit  the  right 
of  the  board,  or  exonerate  an 
owner  of  benefited  land  from  the 
liability  to  be  assessed.  Somer- 
ville  V.  Dickerman,  127  Mass.  272, 
275;  Brimmer  v.  Boston,  102  Mass. 
19;  Harvard  College  v.  Boston, 
104  Mass.  470;  Boylston  Market 
Assn.  V.  Boston,  113  Mass.  528. 

41.  A  railroad  company  desir- 
ing to  make  an  alteration  in  the 
location  of  its  track  that  would 
involve  the  closing  of  parts  of 
certain  streets  of  the  city  and 
serious  injury  to  property  on 
such  streets,  made  a  written  con- 
tract with  the  city  that,  in  con- 
sideration of  no  opposition  being 
made  by  the  city  to  the  change  of 
location  by  the  railroad  commis- 
sioners, it  would  refer  all  claims 
for  damages  to  arbitrators  to  be 
appointed  by  a  judge  of  the  su- 
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bama  case,  the  charter  pi-ovided  that  when  private  prop- 
erty was  taken  for  streets  the  damages  to  the  owners 
thereof  should  be  assessed  by  a  jury.  A  jury  was  duly 
selected  and  assessed  damages.  The  council  disregarded 
the  sums  found  by  the  jury,  and,  by  resolution  fixed  a 
larger  amount  as  damages.    Such  action  was  sustained.*^ 

§  2484.     Mode  of  submission  to  arbitration. 

Ordinarily  the  form  of  submission  to  arbitration  is  im- 
material, as  in  law,  the  intention  is  controlling.  In  mu- 
nicipal corporations  proper  submission  may  be  made  by 
the  duly  authorized  corporate  authorities.  This  is  usu- 
ally done  by  ordinance  or  resolution.  The  submission 
need  not  be  under  corporate  seal.*^ 

Usually  in  New  England  towns,  and  other  municipal 
governments  where  the  inhabitants  acts  in  their  individ- 
ual capacities,  the  submission  must  be  by  vote  of  the 


perior  court  and  would  within 
thirty  days  pay  the  sums. awarded. 
The  contract  was  made  at  the  re- 
quest and  for  the  protection  of 
property  owners.  The  change  of 
location  was  not  opposed,  and  was 
approved  by  the  railroad  commis- 
sioners and  damages  were  awarded 
by  the  arbitrators.  The  railroad 
company  not  paying  the  awards, 
the  city  brought  an  action  on  the 
contract.  Held  (1)  that  while 
the  city  could  have  entered  into 
such  contract  for  its  own  bene- 
fit so  far  as  any  damage  to  the 
municipality  itself  was  concerned, 
it  had  no  power  to  do  it  for  the 
benefit  of  private  parties.  (2) 
That  the  city  had  no  power  to  act 
as  trustee  for  such  private  par- 
ties. New  Haven  v.  N.  H.  &  D. 
R.  R.,  62  Conn.  252,  25  Atl.  316, 
18  L.  R.  A.  256. 

42.  Mobile  v.  Richardson,  1 
Stewart  &  P.   (Ala.)   12. 

County   commissioners    In    Ne- 


brasl<a,  have  no  power  to  submit 
to  arbitration  the  question  of  the 
price  of  a  bridge,  and  damages  for 
right  of  way  across  lands,  for  pub- 
lic road.  McCann  v.  Otoe  County, 
9  Neb.  324,  2  N.  W.  707;  Sioux 
City  &  P.  R.  R.  Co.  v.  Washing- 
ton County,  3  Neb.  30,  42;  Stewart 
V.  Otoe  County,  2  Neb.  177. 

43.  Brady  v.  Brooklyn,  1  Barb. 
(N.Y.)    584. 

Ordinance  or  resolution.  Shaw- 
neetown  v.  Baker,  85  111.  563;  §§ 
633  to  636  ante,  vol.  2. 

Use  of  corporate  seal,  §  255 
et  seq.,  ante,  vol.  1. 

The  municipal  council  may,  by 
resolution,  authorize  the  mayor  to 
submit  a  controversy  in  relation 
to  constructing  a  ditch  across 
lands  to  arbitration.  Shawnee- 
town  V.  Baker,  85  111.  563. 

Council  may  empower  the  city 
attorney  to  choose  the  arbitra- 
tors. Kane  v.  Fond  du  Lac,  40 
"Wis.  495. 
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town.  Thus  a  vote  of  a  town  empowering  the  selectmen 
to  settle  a  claim  against  it  "at  their  discretion,"  author- 
izes the  selectmen  to  suhmit  the  claim  to  arbitration.** 
So  an  agent  specially  appointed  by  vote  of  the  town,  to 
compromise  a  claim  against  the  town  for  damages  oc- 
casioned by  the  laying  out  of  a  highway  has  authority 
to  submit  the  claim  to  arbitration  and  the  town  will  be 
bound  by  the  award.**  In  Vermont  selectmen  of  a  town 
may  submit  to  arbitration  any  claim  against  the  town 
which,  under  the  statute,  they  are  authorized  to  audit  and 
adjust;  and  the  town  will  be  bound  by  an  award  made 
in  pursuance  of  such  submission.*®  However,  the  select- 
men are  not  empowered,  virtute  officii,  to  submit  to  ar- 
bitrament a  question  regarding  the  settlement  of  a  pau- 
per which  involves  the  right  or  liability  of  the  town.*'' 
Where  an  attorney  representing  a  town  in  an  action  to 
recover  damages  occasioned  by  obstructions  of  a  high- 
way of  such  town — which  action  had  been  sent  to  a 
referee  by  order  of  court — signed  an  agreement  that  the 
report  of  the  referee  should  be  final,  it  was  held  that 
the  town  was  thereby  bound.** 

44.  One  who  has  Bubmltted  his  46.  Dix  v.  Dnmmerston,  19  Vt. 
claim  against  a  town  to  arhitra-      262. 

tion,  and  has  appeared  before,  and  47.    "The    selectmen    are    the 

been  fully  heard  by  the  arbitra-  agents  of  the  town  with  special 

tors,  cannot  after  an  adverse  de-  authority,    conferred    by    various 

cision  dispute  the  authority  of  the  statutes,    and    defined    by    usage, 

selectmen    of   the   town    to    enter  They     cannot     go     beyond     their 

into  the  submission  on  its  behalf,  special  limits,  nor  assume  power 

Campbell  V.  Upton,  113  Mass.  67;  which    has    not   been    conferred." 

Everett  v.  Charlestown,  12  Allen  Griswold   v.   North   Stonington,   5 

(Mass.),  93.  Conn.   367,   371;    Furbish  v.  Hall, 

45.  SchofC  V.  Bloomfleld,  8  Vt.  8  Me.  315,  overseers  of  poor  have 
472.  See  last  section  2483,  stating  no  power  to  submit  claim  of  pau- 
that  the  power  of  arbitration  does  per  to  arbitration. 

not    extend    to    determining    the         48.    Brooks  v.  New  Durham,  55 
question  of  damages  and  benefits     N.  H.  559. 
arising  from  the  exercise  of  the 
right  of  eminent  domain. 
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3.   CBIMINAL    r-IABILITT. 

2519.  In  general.  2522.  Liability  for  defective  public 

2520.  Liability  for  maintenance  of  ways. 

a  nuisance  In  general.  2523.  Same — bridges. 

2521.  Same — defective  sewer  2524.  Pollution  of  stream. 

system. 

1.     GENEEAL  CONSIDEBATION. 

§  2485.     Scope  of  chapter. 

Pursuant  to  the  plan  adopted  actions  and  remedies  of 
the  several  kinds  growing  out  of  the  practical  adminis- 
tration of  municipal  government  have  been  mentioned 
and  In  some  instances  treated  to  a  greater  or  less  ex- 
tent La  various  relations  throughout  this  work,^  and  cer- 
tain special  proceedings  and  particular  actions  are  con- 
sidered in  separate  chapters  br  subdivisions  thereof, 
namely,  suits  incident  to  the  incorporation  of  municipal 
corporations ;  ^  actions  arising  from  the  extension  of  cor- 
porate boundaries  and  detaching  urban  territory ;  ^  ac- 
tions to  enforce  rights  and  liabilities  growing  out  of  the 
dissolution  and  reorganization  of  municipal  corpora- 
tions ;  *  actions  on  bonds  of  municipal  officers ;  ^  actions 
relating  to  the  removal  and  suspension  of  municipal  offi- 
cers ;  ®  actions  with  reference  to  amending  and  enforc- 
ing delivery  and  inspection  of  municipal  records ;  ^  in- 
junction to  restrain  the  passages  of  ordinances ;  *  pro- 
cedure to  test  the  validity  of  ordinances ;  *  actions  to 
enforce  police  ordinances ;  ^^  actions  to  enforce  rights 
and  remedies  concerning  invalid  or  violated  contracts;  ^^ 
actions  and  remedies  relating  to  the  establishment  and 
opening  of  streets  and  alleys  and  municipal  control 
thereof ;  ^'^  the  exercise  of  the  power  of  eminent  domain 

1.  See  Index,  under  the  several  7.  §  628  et  seq.  ante,  vol.  2. 

titles  of  actions  and  remedies.  8.  §  703  et  seq.  ante,  vol.  2. 

2.  §  133  et  seq.  ante,  vol.  1.  9.  §  794  et  seq.  ante,  vol.  2. 

3.  §  267  et  seq.  ante,  vol.  1.  10.  §  1033  et  seq.  ante,  vol.  3.' 

4.  §  298  et  seq.  ante,  vol.  1.  11.  §  1274  et  seq.  ante,  vol.  3. 

5.  §§  546,  547  ante,  vol.  2.  12.  §  1294  et  seq.  ante,  vol.  3. 

6.  §  551  et  seq.  ante,  vol.  2. 
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to  acquire  property  for  public  purposes  and  court  pro- 
cedure incident  thereto ;  ^'  actions  respecting  the  dedica- 
tion of  property  to  public  use ;  ^*  special  proceedings  and 
actions  arising  from  the  granting  of  franchises  and  the 
operation  of  public  service  companies  and  public  utili- 
ties ;  ^^  procedure  touching  public  improvements  and 
the  enforcement  by  action  of  rights  and  remedies  ap- 
pertaining thereto ;  ^'  actions  arising  from  levying  and 
enforcing  the  collection  of  local  assessments  and  special 
taxes ;  "  actions  to  enforce  remedies  and  defenses  re- 
specting municipal  bonds ;  ^®  actions  and  remedies  per- 
taining to  the  levying  and  collection  of  taxes  in  gen- 
eral ;  ^®  procedure  respecting  the  presentation  of  claims 
against  municipal  corporations ;  2<*  actions  to  determine 
and  enforce  municipal  liability  for  the  torts  of  the  po- 
lice and  fire  departments ;  ^^  and  procedure  with  refer- 
ence to  juvenile  delinquents  and  neglected  children.^* 

Because  of  their  importance  the  following  subjects 
have  been  treated  in  separate  chapters,  namely,  quo 
warranto ;  ^*  mandamus ;  ^*  actions  by  citizens  and  tax 
payers  to  restrain,  correct  and  redress  ultra  vires,  void 
or  unauthorized  corporate  acts ;  ^^  actions  growing  out 
of  municipal  negligence  and  liability  for  torts  in  gen- 
eral ;  ^®  and  municipal  liability  for  defective  streets  and 
public  ways?'' 

There  remains  only,  therefore,  to  be  considered  herein 
actions  not  elsewhere  treated,  the  statement  of  general 

13.  §  1415  et  seq.  ante,  vol.  4.  21.    S  2431  and  2432  ante,  vol.  5. 

14.  §  1537  et  seq.  ante,  vol.  4.  22.    §  2461  to  2463  ante,  vol.  5. 

15.  §  1613  et  seq.  ante,  vol.  4.  33.    Chap.  50,    §    2525,    et    seq. 

16.  §  1816  et  seq.  ante,  vol.  4.  ^^^^^  ^^j    g 

17.  §  2017  et  seq.  ante,  vol.  5.  '     „     "       ,     »    .-„.       . 

,  .„.„    .              i       „i   c  24.    Chap.    51,    §    2539,    et   seq. 

18.  §  2062  et  seq.  ante,  vol.  5.  ^  ,  ,. 
_  ,.  ,  .  1  u  J  post,  vol.  5. 
Remedies  on   municipal   bonds, 

§  2346  et  seq.  ante.  25.    Chap.    52,    §    2574,    et   seq. 

Defenses  to  actions  on  munic-  post,  vol.  5. 
ipal  bonds,  §  2350  et  seq.  ante.  26.     Chap.    53,    §    2604,    et   seq. 

19.  §  2403  et  seq.  ante,  vol.  5.  post,  vol.   6. 

20.  Chapter  48,  ante,  this  vol-         27.    Ch.  54,  post,  vol.  6. 
ume. 
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rules  applicable  alike  to  all  actions  by  and  against  mu- 
nicipal corporations,  and  particular  rules  peculiar  to 
certain  actions,  as  equitable  remedies,  including  injunc- 
tion ;2s  certiorari 'j^^  prohibition;*"  garnishment;*^  and 
indictment,  or  criminal  proceedings.*'* 

§  2486.     Municipal  corporation  may  sue  and  be  sued. 

The  power  to  sue  and  the  liability  to  be  sued  is  said 
to  be  incident  to  the  existence  of  a  municipal  corpora- 
tion, and  need  not  be  expressly  granted  by  statute  or 
charter,**  although  it  is  usual  to  confer  such  power  and 
impose  such  obligation  in  express  terms.**  Accordingly 
a  municipality  may  sue  in  equity  to  restrain  encroach- 
ments or  obstructions  on  public  highways,*^  or  to  set 
aside  illegal  sales  of  land  held  by  others  in  trust  for  the 
municipality,**  or  to  remove  a  cloud  on  the  title  to  lands 
held  by  it.*''  So,  a  city  or  town  may  bring  ejectment 
to  recover  lands  dedicated  to  it.*^  But  a  municipal  cor- 
poration cannot  maintain  a  suit  in  a  matter  which  does 
not  affect  it  in  its  corporate  character,  or  in  which  it  has 
no  interest  as  an  organ  of  local  government.*® 

Finally,  the  general  rule  is,  subject  to  certain  restric- 
tions enforced  to  protect  the  public  funds  and  interests, 
municipal  corporations  are  liable  to  actions  ex  con- 
tractu and  ex  delicto,  in  like  manner  as  private  corpo- 

28.  §§    2502-2505,  post.  Dreutzer,  116  Wis.    117,  92  N.  W. 

29.  §§    2508-2515,  post.  651. 

30.  §    2516,    post.  36.    Denver  v.  Kent,  1  Colo.  336. 

31.  §    2517,    post.  ^'^-    ^®^  YOT^  V.  North   Shore- 


32.  V§§    2519-2524,    post. 


Staten   Island   Ferry   Co.,   9   Hun 

(N.  Y.),  620. 

33.  Jonesboro  V.  McKee,  2  Yerg.  ^„    g^^.^^    ^^    q^j^^    ^.^^^    j^ 

(10  Tenn.)   167.  maintainable   against  the  munici- 

34.  §   351,  ante,  vol.   1.  pal    corporation   under   a   general 

35.  Milwaukee  v.  Gimble  Bros.,  law  authorizing  it  to  be  sued,  etc. 
130  Wis.  31,  110  N.  W.  7;  Eau  San  Francisco  v.  HoUoday,  76  Cal. 
Claire  v.  Matzke,  86  Wis.  291,  56  18,  17  Pac.  942. 

N.  W.   874,  39  Am.  St.  Rep.  900;  38.     Den  v.  Drummer,  20  N.  J. 

Pewaukee  v.  Savoy,"  103  Wis.  271,  L.  86. 

79  N.  W.  436,  50  L.  R.  A.  836,  71  39.    Guilford  v.  Cornell,  18  Barb. 

Am,  St.  Rep.  859;  Wauwatosa  v.  (N,  Y.)  615, 
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rations  and  individuals.'*''  But  rights  of  action  against 
a  municipality,  when  created  by  statute  or  charter  which 
prescribes  the  method  to  be  followed  in  obtaining  relief, 
can  be  maintained  only  by  bringing  the  case  within  such 
legal  provisions.'*^ 

§  2487.     Same — remedies. 

The  United  States  Supreme  Court  has  said  that  the 
ordinary  rules  which  govern  in  proceedings  between  pri- 


40.  A  municipal  corporation 
held  to  be  a  "person"  or  "persons" 
within  the  meaning  of  an  act  au- 
thorizing suits  against  the  county 
for  Injury  to  property  by  a  mob. 
Kensington  Com'rs  v.  Philadelphia 
County,  13  Pa.  St.  76. 

See  §  108,  p.  265,  ante,  vol.  1;  § 
2488,  post,  this  volume. 

Right  of  action  for  damages  for 
change  of  grade  due  to  the  neg- 
ligence of  the  city  surveyor  in  giv- 
ing the  property  owner  the  wrong 
grade  before  improvements  were 
erected  is  personal  and  does  not 
run  with  land  so  as  to  authorize 
suit  by  his  grantee.  Moore  t. 
Lancaster,  212  Pa.  642,  62  Atl. 
100,  2  L.  R.  A.  (N.  S.)  819. 

See  §  1986,  ante,  vol.  4. 

Right  of  action  for  damages  for 
change  of  street  grade,  see  §  1975, 
et  acq.  ante,  vol.  4. 

State  board  of  education  may 
sue  a  municipal  corporation  for 
moneys  belonging  to  the  former 
collected  by  the  latter  for  the 
benefit  of  the  common  school  fund. 
State  Board  of  Education  v.  Aber- 
deen, 56  Miss.  518. 

Where  an  individual  suffers  in 
fcommon  with  the  rest  of  the  pub- 
lic, a  suit  by  him  against  the  cor- 
poration will  not  lie.  Indictment 
is    the    remedy.    Weightman    v. 


Washington,  1  Black    (66  U.  S.), 
39.  17  L.  Ed.  52. 

The  appointment  of  a  receiver 
of  a  drainage  fund  wherein  prior 
thereto  municipal  corporation  was  ■ 
a  trustee  thereof  relieves  the  city 
from  liability  to  suit  with  respect 
thereto.  Wilder  v.  New  Orleans, 
67  Fed.  567. 

The  fact  that  a  city  appropri- 
ates an  annual  sum  to  a  college 
does  not  give  a  right  of  action  to 
a  broker  employed  by  the,  board 
of  trustees  of  the  college  to  pur- 
chase land  for  the  college.  Fidelity 
&  Deposit  Co.,  etc.  v.  New  York, 
95  N.  Y.  S.  752,  108  App.  Div.  263. 

Torts,  Municipal  liability  for, 
see  Chapter  53  post,  vol.  6. 

Defective  streets,  Municipal  lia- 
bility for,  Chapter  54  post,  vol.  6. 

41.  People  V.  Buffalo,  76  N.  Y. 
558,  32  Am.  Rep.  337. 

Statutory  authority  to  Institute 
a  suit  in  equity  to  abate  a  nui- 
sance connected  with  water  works, 
held  merely  to  empower  the  mu- 
nicipal corporation  to  sue  as  an 
individual  might  for  the  protection 
of  its  private  property  and  that 
such  statute  did  not  constitute  the 
city  a  public  agent  to  sue  to  re- 
strain a  public  nuisance.  New- 
ark Aqueduct  Board  v.  Passaic,  45 
N.  J.  Eq.  393,  18  Atl.  106. 
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vate  persons  or  private'  corporations  are  applicable  to 
actions  by  or  against  municipal  corporations.  This 
grows  out  of  the  right  of  the  city  to  sue  and  its  liability 
to  be  sued.*"  "There  can  be  hardly  any  doubt  that, 
where  the  rule  of  procedure  in  the  particular  jurisdic- 
tion allows  the  plaintiff,  in*  the  case  where  his  money  or 
property  has  been  tortiously  taken  by  an  individual,  to 
waive  the  tort  and  sue  in  assumpsit,  this  remedy  is 
equally  available  where  the  defendant  is  a  municipal  cor- 
poration, especially  in  view  of  the  fact  that  this  rule  of 
procedure  is  beneficial,  rather  than  prejudicial,  to  the 
defendant.  In  fact,  in  the  few  cases  in  which  the  ques- 
tion has  been  mooted,  it  seems  to  have  been  uniformly 
held  that  the  same  rules  of  procedure- apply  in  actions 
against  municipal  corporations  as  in  action  against  in- 
dividuals." " 

§  2488.     Liability  on  contracts.  , 

A  municipal  corporation  is  bound  by,  and  may  sue  and 
be  sued  on,  all  contracts  which  it  may  legally  enter  into 
in  like  manner  as  a  private  corporation  or  an  individual. 
The  immunity  of  government  from  liability  on  contracts 
has  never  been  viewed  as  applicable  to  these  local  gov- 
ernmental organs.  Even  when  acting  as  representatives 
of  the  sovereign  state  they  are  held  liable.  Accordingly 
they  are  liable  to  actions  of  implied  assumpsit.  Thus, 
where  a  municipality  appropriates  and  uses  the  prop- 
erty of  another,  an  obligation  to  pay  for  its  use  is  im- 
plied which  may  be  enforced  by  action.** 

And  municipal  corporations,  having  received  money 
or  property  under  contracts  so  far  beyond  their  powers 
as  not  to  be  capable  of  being  enforced  or  sued  on,  ac- 
cording to  their  terms,  have  been  held,  while  not  liable 

42.  Metropolitan  R.  Co.  v.  Dls-  D.  Thompson,  33  Am.  Law  Rev. 
trict  of  Columbia,  132  U.  S.  1,  9,      729. 

10  Sup.  Ct.  19,  33  L..  Ed.  231;  Hunt  44.  Center  School  Tp.  v.  State, 
V.  San  Francisco,  11  Cal.  250,  258.      150  Ind.  168,  49  N.  B.  961;  Deane 

43.  Article  by  Judge  Seymour      v.  Hodge,  35  Minn.  146,  27  N.  W. 

917,  59  Am.  Rep.  321. 
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to  pay  according  to  the  contracts,  to  be  bound  to  account 
for  the  money  or  property  which  they  have  received. 
Thus,  where  a  city  was  sued  for  damages  for  putting  an 
end  to  a  contract  with  the  plaintiffs  for  the  improve- 
ment .  of  its  sidewalks,  the  only  invalid  part  of  which 
was  its  promise  to  pay  in  bonds,  which  it  was  beyond 
its  power  to  issue,  it  was  decided  that  the  invalidity  of 
that  promise  was  no  reason  why  the  city  should  not  pay 
for  the  benefits  which  it  had  received  from  the  plaintiff's 
performance  of  the  contract.  "It  matters  not  that  the 
promise  was  to  pay  in  a  manner  not  authorized  by  law. 
If  payments  cannot  be  made  in  bonds,  because  their 
issue  is  ultra  vires  it  would  be  sanctioning  rank  injus- 
tice to  hold  that  payment  need  not  be  made  at  all."  **  " 
The  proposition  that  a  city  cannot  incur  liabilities  oth- 
erwise than  by  ordinance  "in  its  full  extent  is  not  tena- 
ble. Under  some  circumstances  a  municipal  corp'oration 
may  become  liable  by  implication.  The  obligation  to  do 
justice  rests  equally  upon  it  as  upon  an  individual.  It 
cannot  avail  itself  of  the  property  or  labor  of  a  party 
and  screen  itself  from  responsibility  under  the  plea  that 
it  never  passed  an  ordinance  on  the  subject.  As  against 
individuals,  the  law  implies  a  promise  to  pay  in  such 
cases,  and  the  implication  extends  equally  agaiast  cor- 
porations. This  is  as  well  established  by  the  authorities 
as  any  principle  of  law  can  be.  *  *  *  A  corporate 
act  is  not  essential  in  all  cases  to  fasten  a  liability,  and 
if  it  were  necessary  the  law  would  sometimes  presume, 
in  order  to  uphold  fair  dealings  and  prevent  gross  in- 
justice, the  existence  of  such  acts,  and  estop  the  corpo- 
ration from  denying  it.  Where  the  contract  is  execu- 
tory, the  corporation  cannot  be  held  bound  unless  the 
contract  is  made  in  pursuance  of  the  provisions  of  its 
charter,  but  where  the  contract  has  been  executed,  and 
the  corporation  has  enjoyed  the  benefit  of  the  consider- 
ation, an  implied  assumpsit  arises  against  it."*^ 

45.  Hitchcock  v.  Galveston,  96  46.  Per  Field,  J.,  In  San  Fran- 
U.  S.  341,  350,  24  L.  Ed.  659,  per  clsco  Gas  Co.  v.  San  Francisco,  9 
Mr.  Justice  Strong.  Cal.  453,  469,  476.    To  same  effect. 
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This  subject  and  the  doctrine  of  municipal  liability  on 
ultra  vires  and  unauthorized  contracts  are  fully  consid- 
ered in  an  earlier  volume.*'' 

§  2489.     Limitations  of  actions. 

The  legislature  may  limit  the  time  within  which  ac- 
tions against  municipal  corporations  shall  be  brought.*^ 
Sometimes  the  limitation  is  contained  in  the  municipal 
charter.*^    A  charter  or  statutory  requirement  that  ac- 


Argentl  v.  San  Francisco,  16  Cal. 
255,  273,  274. 

"The  obligation  to  do  justice 
rests  upon  all  persons,  natural  and 
artificial;  and  if  a  county  obtains 
the  money  or  property  of  others, 
without  authority,  the  law,  inde- 
pendent of  statute,  will  compel 
restitution  or  compensation."  Per 
Mr.  Justice  F^eld  in  Marsh  v. 
Fulton  County,  10  Wall.  (U.  S.) 
676,  684,  19  L.  Ed.  1040,  approved 
in  Louisiana  v.  Wood,  102  U.  S. 
294,  299,  26  L.  Ed.  153,  and  Chap- 
man V.  Douglas  County,  107  U.  S. 
348,  355,  2  Sup.  Ct.  62,  27  L.  Ed. 
378;  Read  v.  Plattsmouth,  107  U. 
S.  568,  2  Sup.  Ct.  208,  27  L.  Ed. 
414;  Salt  Lake  v.  Hollister,  118  U. 
S.  256,  263,  6  Sup.  Ct.  1055,  30  L. 
Ed.  176;  Pennsylvania  R.  v.  St. 
Louis,  etc.  R.,  118  U.  S.  316,  318, 
6  Sup.  Ct.  1094,  30  L.  Ed.  83; 
Brush  Electric  Light,  etc.  Co.  v. 
Montgomery,  114  Ala.  433,  447, 
21  So.  960.  Compare  opinion  of 
Mr.  Justice  Jackson  in  Hedges  v. 
Dixon  County,  150  TJ.  S.  182,  185, 
186,  14  Sup.  Ct.  71,  37  L.  Ed.  1044. 

47.  Contracts;  municipal  lia- 
bility on,  is  fully  considered  in 
chapter  29,  §  1163,  et  seg.  ante, 
vol.  3. 

Public  improvement  contractSi 
§  1900,  et  seq.  ante,  vol.  4. 


48.  Geimann  v.  Board  of  Police 
Com'rs,  158  Cal.  748,  112  Pac.  553. 

49.  Charter  provision  forbid- 
ding suits  for  damages  against  the 
municipal  corporation  unless  be- 
gun within  three  months  after  the 
cause  of  action  occurred,  held 
valid.  Dallas  v.  Toung  (Tex.  Civ. 
App.  1894),  28  S.  W.  1036. 

Charter  provision  that  a  claim 
for  damages  against  the  municipal 
corporation  must  be  presented 
within  six  months  after  its  ac- 
crual, and  that  no  action  shall  be 
maintained  thereon  until  sixty 
days  after  such  presentation  has 
been  held  to  be  valid,  notwith- 
standing the  general  statute  of 
limitations  would  permit  action  on 
such  claim  at  any  time  within 
three  years.  Scurry  v.  Seattle,  8 
Wash.  278,  36  Pac.  145. 

A  charter  provision  requiring 
actions  against  the  city  for  In- 
juries to  personal  property  caused 
by  the  negligence  of  the  city  or 
any  of  its  departments  to  be 
brought  within  one  year,  held  to 
apply  only  to  claims  founded  on 
tort  and  not  to  an  action  on  a  con- 
tract of  bailment  for  damages  to  a 
scow  rented  by  the  city  from  plain- 
tiff. Harms  v.  New  York,  125  N. 
Y.  S.  477,  69  Misc.  Rep.  315. 

Presentation  of  a  claim  to  the 
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tions  shall  be  brought  within  a  certain  time  after  the 
cause  of  action  accrued  is  not  a  condition  precedent  to 
the  right  to  maintain  such  action,  but  a  limitation,^"  and 
need  not  be  pleaded  and  proved  by  the  plaintiff.^  ^  But 
a  requirement  that  no  action  on  a  claim  shall  be  brought 
until  the  expiration  of  a  specified  time  after  its  presenta- 
tion to  the  council,  has  been  held  to  be  a  condition  prece- 
dent, and  its  performance  must  be  alleged  in  an  action 
thereon  against  the  municipal  corporation."^ 

It  is  generally  held  that  the  statute  of  limitations 
may  be  interposed  as  a  defense  in  an  action  by  a  mu- 
nicipal corporation  to  enforce  rights  held  by  it  in  its 
private  or  corporate  capacity,"^  but  that  it  is  no  defense 
in  actions  by  the  municipality  involving  public  or  gov- 


municipal  corporation  Is  not  the 
commencement  of  an  action  witMn 
the  meaning  of  the  statute  of  limi- 
tations. Brehm  v.  New  York,  104 
N.  Y.  186,  10  N.  E.  158. 

50.  McKnlght  t.  New  York, 
18G  N.  Y.  35,  78  N.  B.  576. 

51.  Arnold  v.  North  Tarrytown, 
122  N.  Y.  S.  92,  137  App.  Div.  68. 
See  §  2490,  post. 

52.  Reining  v.  Buffalo,  102  N. 
Y.  308,  6  N.  E.  792. 

Demand.  Under  a  charter  pro- 
vision that  a  demand  on  the  treas- 
ury of  the  city  shall  not  be  paid 
"unless  the  same  he  presented  for 
payment  properly  audited,  within 
one  month  after  such  demand  be- 
came due  and  payable,"  the  fail- 
ure of  a  city  official  to  make  de- 
mand of  his  salary  within  one 
month  after  it  ceoomes  due  will 
bar  hid  right  to  bring  an  action 
therefor.  Ames  t.  San  Francisco, 
76  Cal.  325,  18  Pac.  397. 

Filing  claim.  Statute  requiring 
claim  to  be  filed  thirty  days  before 
commencement  of  suit,  held  not  to 


require  such  claims  to  be  filed 
within  thirty  days  after  the  ac- 
crual of  the  cause  of  action.  Foley 
V.  Cedar  Rapids,  133  la.  64,  110  N. 
"W.  158. 

Limitation  of  actions  for  dam- 
ages for  change  of  street  grade 
begins  to  run  from  the  time  of 
completion  of  the  work.  Foley  v. 
Cedar  Rapids,  133  la.  64,  110  N. 
W.  158.    See  §  1975,  ante,  vol.  4. 

53.  Arkansas.  El  Dorado  v. 
Ritchie  Grocery  Co.,  84  Ark.  52, 
104  S.  W.  549,  120  Am.  St.  Rep. 
22;  Clarke  v.  School  District,  84 
Ark.  516,  106  S.  W.  677. 

Illinois.  Chicago  v.  Dunham, 
Towning  ,&  Wrecking  Co.,  246  111. 
29,  92  N.  E.  566. 

Indiana.  Bedford  v.  Willard, 
133  Ind.  562,  33  N.  E.  368,  36  Am. 
St.  Rep.  563. 

Iowa.  Waterloo  v.  Union  Mill 
Co.,  72  la.  437,  34  N.  W.  197. 

Nebraska.  State  v.  School  Dis- 
trict, 30  Neb.  520,  46  N.  W.  613, 
27  Am.  St.  Rep.  420. 
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emmental  rights."*  Accordingly,  it  is  generally  held 
that  title  to  public  streets  and  highways  which  have 
not  been  abandoned  by  the  municipality  cannot  be  ac- 
quired by  adverse  possession.^* 

§  2490.     Conditions  precedent. 

Specified  conditions  precedent  are  sometimes  required 
prior  to  suit,  as  for  example,  the  presentation  of  the 
claim  to  designated  municipal  authorities,  and  a  de- 
mand and  refusal  to  pay  it,^  as  explained  in  a  prior 
chapter.^^  However,  obtaining  a  warrant  for  the  pay- 
ment, unless  required  by  statute  or  charter,  o£  a  claim 
is  not  an  essential  condition  to  the  right  to  bring  action 
on, the  claim.®'^  And  it  has  been  held  under  a  law  re- 
quiring a  municipal  employee  to  apply  for  a  warrant  on 
the  comptroller  before  he  could  sue  for  his  compensa- 
tion, an  unreasonable  refusal  on  the  part  of  the  munici- 


54.  Logan  County  v.  Lincoln, 
81  111.  156;  Ramsay  v.  Clinton 
County,  92  111.  225;  Piatt  County 
V.  Goodell,  97  111.  84;  People  y. 
Oran,  121  111.  650,  13  N.  E.  726; 
Greenwood  v.  La  Salle,  137  111. 
225,  26  N.  E.  1089;  Brown  v. 
School  Trustees,  224  111.  184,  79 
N.  E.  579,  115  Am.  St.  Rep.  146. 

55.  California.  Koshland  v. 
Cherry,  13  Cal.  App.  440,  110  Pac. 
143. 

Delaware.  Allender  t.  Wil- 
mington, 23  Del.  (7  Penn.)  48, 
76  Atl.  610. 

Illinois.  De  Land  v.  Dixon 
Power  &  Lighting  Co.,  225  111.  212, 
80  N.  B.  125. 

Iowa.  Taraldson  v.  Lime  Springs, 
92  la.  187,  60  N.  W.  658;  Waterloo 
V.  Union  Mill  Co.,  72  la.  437,  34 
N.  W.  197;  Qulnn  v.  Baage,  138 
la.  426,  114  N.  W.  205. 

Kansas.  Bble  v.  State,  77  Kan. 
179,  93  Pac.  803;  Webb  v.  Butler 
County,  52  Kan.  375,  34  Pac.  973. 


Nebraska.  Taylor  v.  Austin,  83 
Neb.  581,  119  N.  W.  1123. 

New  York.  Driggs  v.  Phillips, 
103  N.  Y.  77,  8  N.  B.  514;  Hum- 
phreys V.  Woodstown,  48  N.  J.  L. 
588,  7  Atl.  301. 

Oregon.  Christian  v.  Eugene,  49 
Ore.  170,  89  Pac.  419. 

Pennsylvania.  Commonwealth  v. 
Moorehead,  118  Pa.  St.  344,  12  Atl. 
424,  4  Am.  St.  Rep.  599. 

West  Virginia.  Ralston  v.  Wes- 
ton, 46  W.  Va.  544,  33  S.  E.  326, 
76  Am.  St.  Rep.  834. 

Contra.  El  Dorado  v.  Ritchie 
Grocery  Co.,  84  Ark.  52,  104  S.  W. 
549,  120  Am.  St.  Rep.  22;  Fort 
Smith  V.  McKibben,  41  Ark.  45,  48 
Am.  Rep.  19;  Helena  v.  Hornor, 
58  Ark.  151,  23  S.  W.  966. 

56.  §  2464,  et  seg.  ante,  this 
volume. 

57.  Kansas  City  Loan  Guar- 
antee V.  Kansas  City,  200  Mo.  159, 
98  S.  W.  459. 
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pal  officers  to  issue  the  warrant  gives  an  implied  right 
to  sue.***  Sometimes  an  action  against  the  municipality 
on  a  claim  to  be  paid  out  of  sums  raised  by  tax  and 
deposited  in  the  city  treasury  cannot  be  maintained  un- 
less it  be  shown  that  sufficient  funds  applicable  to  the 
payment  of  the  claim  are  in  the  city  treasury.'"' 

§  2491.    Venue. 

The  legislature  has  the  power  to  designate  the  coimty 
in  which  actions  against  municipal  corporations  shall  be 
brought,®"  and  the  question  as  to  what  courts  have  ju- 
risdiction over  such  actions  will  generally  depend  upon 
the  laws  of  the  state  in  which  the  municipal  corporation 
is  situated.*^ 

It  is  generally  held  that  a  ihunicipal  corporation  may 
be  sued  only  in  the  court  having  ji^risdiction  in  the 
county  or  district  or  circuit  in  which  the  municipality  is 
located  unless  otherwise  expressly  provided  by  law.®^ 
Where  a  city  is  situated  on  the  line  between  two  coun- 
ties, the  action  may  be  brought  in  either  county.*^  The 
reason  given  therefor  in  some  cases  is  the  inability  of 
courts  to  serve  process  and  enforce  their  judgments  out- 

58.  Gregory  t.  New  York,  33  the  defendant  resides  requires  an 
Hun  (N.  Y.),  451.  action    against   a   municipal    cor- 

59.  Lawrence  v.  New  York,  54  poratlon  to  be  brought  in  the 
How.  Pr.   (N.  Y.)   255.  county  of  the  corporation.     Buck 

60.  Brooklyn  v.  New  York,  25  v.  Eureka,  97  Cal.  136,  31  Pac.  845. 
Hun  (N.  Y.),  612;  Getman  v.  New  In  a  statute  providing  that  all 
York,  21  N.  Y.  S.  116,  66  Hun,  236.  actions  against  any  county  "may" 

61.  A  statute,  though  unconsti-  be  brought  In  the  county  against 
tutional  because  It  excludes  the  which  the  action  is  brought,  the 
supreme  court  of  the  state  from  word  "may"  was  held  to  mean 
entertaining,  jurisdiction  of  ac-  "must"  or  "shalL"  Schuyler 
tions  against  municipal  corpora-  County  v.  Mercer  County,  9  111. 
tions  In  certain  territory  of  the  20.  Contra,  Clarke  v.  Lyon 
state  is  valid  as  a  statute  making  County,  8  Nev.  181. 

such  actions  local  and  prescribing  62.     Goldstein  v.  New  Orleans, 

the    county,    in    which    they    are  38  Fed.  626.    See  cases  under  note 

triable.    Getman  v.  New  York,  21  following. 

N.  Y.  S.  116,  66  Hun  (N.  Y.),  236.  63.     Fox    v.    Fostoria,    14    Ohio 

A  statute  requiring  suits  to  be  Cir.  Ct.  R.  471,  8  O.  C.  D.  39. 
brought  in  the  county  in  which 
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side  of  their  county."*  While  in  other  cases  it  is  held 
that  snch  actions  are  local  and  not  transitory  and  must 
therefore,  be  brought  in  the  county  where  the  munici- 
pality is  situated.*^  Suit  against  a  municipal  corpora- 
tion for  trespass  to  real  estate  is  a  local  action  and  may 
be  brought  in  the  county  or  place  in  which  the  cause  of 
action  arose."^  In  some  states  the  action  may  be  brought 
in  the  county  where  the  plaintiff  resides  or  the  defend- 
ant municipality  is  situated ;  *'^  in  others,  it  must  be 
brought  in  the  county  where  the  cause  of  action  or  some 
part  thereof  arose.®* 


64.  Pack  Woods  &  Co.  v.  Green- 
bush  Tp.,  62  Mich.  122;  Potts  v. 
Pittsburg,  14  W.  N.  C.  (Pa.)  38; 
North  Yakima  v.  Superior  Court, 
4  Wash.  655,  30  Pac.  1053. 

"It  would  evince  but  little  wis- 
dom in  the  legislature  to  give  an 
action,  without  giving  the  courts 
power  to  cause  process  to  be  served 
to  enforce  their  judgments  by  exe- 
cution." Lehigh  County  v.  Kleck- 
ner,  5  Watts  &  Serg.  (Pa.)  181, 
187. 

65.  Osgood  V.  Lynn,  130  Mass. 
335;  Lehigh  County  v.  Kleckner,  5 
Watts  &  Serg.  181;  Hecksher  v. 
Philadelphia  (Pa.),  9  Atl.  281; 
Oil  City  V.  McAboy,  74  Pa.  St.  249; 
St.  Francis  Levee  Dist.  v.  Bodkin, 
108  Teun.  700,  69  S.  W.  270. 
Contra,  Hunt  v.  Pownal,  9  Vt.  411. 

66.  Baltimore  v.  Meredith's 
Ford,  etc.  Co.,  104  Md.  351,  65  Atl. 
35;  Ireton  v.  Baltlm,ore,  61  Md. 
432. 

67.  Directors  of  Muskingum 
County  Infirmary  v.  Toledo,  15 
Ohio  St.  409. 

Where  statutes  provide  that 
transitory  actions  may  be  brought 
in  the  county  where  either  party 
resides  when  both  parties  reside 


within  the  state,  an  action  against 
a  municipal  corporation  to  re- 
cover for  injuries  sustained  by 
reason  of  the  insuflBciency  of  a 
road  need  not  be  brought  in  the 
county  where  the  injury  occurred, 
but  may  be  brought  in  the  county 
in  which  plaintiff  resides.  Hunt 
V.  Pownall,  9  Vt.  411. 

68.  Action  against  a  munici- 
pal corporation  for  persona!  in- 
juries sustained  on  its  streets 
must  be  brought  in  the  county  in 
which  the  corporation  is  situated: 
the  statutes  providing  that  actions 
must  be  tried  in  the  county  where 
the  cause  of  action  or  some  part  of 
it  arose.  Jones  v.  Statesville,  97 
N  C.  86,  2  S.  B.  346. 

Actions  against  county  com- 
missioners must  be  brought  within 
the  county,  where  statute  requires 
actions  against  public  officers  to 
be  brought  in  the  county  where  the 
cause  of  action  or  some  part  of  it 
arose.  Johnston  v.  Cleveland 
County,  67  N.  C.  101;  Alexander 
V.  McDowell  County,  67  N.  C.  330; 
Jones  V.  Bladen,  69  N.  C.  412; 
Steele  v.  Rutherford  County,  70 
N.  C.  137. 
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Since  a  court  can  have  no  jurisdiction  of  actions 
against  a  municipality  unless  provision  has  been  made 
by  the  legislature  for  the  service  of  its  process  on  the 
municipal  corporation  certain  local  courts,  as  justices 
courts,^^  and  district  courts  '"^  have  no  jurisdiction  of 
such  actions  in  the  absence  of  such  provisions. 

The  fact  that  a  municipal  corporation  is  changed  from 
a  town  into  a  city  while  a  suit  against  it  is  pending  will 
not  affect  the  jurisdiction  of  the  court  over  the  de- 
fendants ^ 

Jurisdiction  of  an  action  against  a  municipal  corpora- 
tion cannot  ordinarily  be  conferred  on  a  court  by  con- 
sent of  the  officers  or  agents  of  the  corporation  or  by 
appearing  to  the  action,  especially  where  the  law  has  con- 
ferred exclusive  jurisdiction  of  such  actions  elsewhere.''* 
Under  some  statutes,  '  however,  the  municipality  may 
waive  its  domicile  by  pleading  to  the  merits  of  the  action 
instead  of  questioning  the  jurisdiction.''^  And  in  some 
states  where  an  action  against  a  municipal  corporation 
is  brought  in  the  wrong  county  it  is  discretionary  with 
the  court  to  dismiss  it  or  to  allow  it  to  proceed  to  judg- 
ment.''* And  where  a  municipal  corporation  is  sued  in 
the  wrong  county  it  may,  under  some  statutes,  have  the 
action  removed  to  the  proper  county.''* 

Where  the  jurisdiction  of  a  state  court  over  a  munici- 
pal corporation  is  defective,  removal  of  the  cause  to  the 

69.  Princeton  v.  Mount,  29  N.  Is  a  want  of  Jurisdiction  of  the 
J  L.  (5  Butcher)  299;  Jersey  City  subject  matter  In  dispute  -which 
V.  Horton,  38  N.  J.  L.  (9  Vroom)  can  not  be  cured  by  appearance, 
88.  by  consent,  or  in  any  other  way. 

70.  Townsend    v.    School    Dls-  St.  Francis  Levee  Dist.  v.  Bodkin, 
trlct    No.    12,    41    N.    J.    L.     (12  108  Tenn.  700,  69  S.  W.  270. 
Vroom)  312.  73.     Goldstein  v.  New  Orleans, 

71.  Olney  v.  Harvey,  50  111.  453,  38  Fed.  626. 

99  Am.  Dec.  530.  74.    Osgood  v.  Lynn,  130  Mass. 

72.  Callahan  v.  New  York,  66      335. 

N.  Y.  656.  75.     Jones  v.  Statesville,  97  N. 

When  a  municipal  corporation  is     C.  86,  2  S.  E.  346. 
sued  in  the  wrong  county  there 
5   McQ.   54 
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Federal  court  will  not  give  the  latter  court  jurisdic- 
tion.''' 

§  2492.     Form  of  action. 

In  the  absence  of  special  provision,  the  general  rule 
is  that  a  cause  of  action  iriay  be  prosecuted  against  a 
municipal  corporation  in  whatever  form  would  be  ap- 
propriate against  a  private  corporation  or  an  individ- 
ual." Hence,  a  creditor  of  a  municipal  corporation  is 
not  limited  to  an  action  of  mandamus  to  compel  the 
payment  of  his  debt,^*  and  the  remedy  furnished  by 
charter  or  statute  authorizing  an  appeal  from  the  order 
of  the  mayor  and  aldermen  rejecting  a  claim  is  not  es- 
clusive  and  will  not  prevent  the  claimant  from  bringing 
suit  on  the  claim  after  it  has  been  rejected.'^' 

§  2493.     Name  in  which  action  should  be  brought. 

Actions  by  or  against  a  municipal  corporation  should 
be  in  the  corporate  name  of  the  municipality.*"     How- 

76.  Goldstein  v.  New  Orleans,  taxes.  See  S  2403,  et  seq.  ante, 
38  Fed.  626.                       ,  this  volume. 

77.  Wlnslow  V.  Perquimans  Actions  to  recover  special 
County,  64  N.  C.  218.  assessments.     See  §   2131,  et  seq. 

A   bill   In   equity  brought  by  a  ante,  this  volume, 

municipality  which  appears  to  be  80.    §  251  ante,  vol.  1. 

drawn  on  the  theory  that  the  mu-  Where  suit  was  brought  in  the 

niripality  is  entitled  to  pursue  and  name     of     "the     corporation     of 

reclaim  money   unlawfully  taken  Georgetown,"  it  was  held  that  the 

from  its  treasury  and  traced  into  proper-  corporate  name  "the  mayor, 

the  real  estate  and  bank  deposit  recorder,   aldermen   and    common 

described  in  the  bill  was  held  suf-  council     of     Georgetown"     might 

ficient   on   demurrer.     Reed   City  be     substituted     by     amendment. 

V.    Reed    City    Veneer    &    Panel  Georgetown  v.   Beatty,   Fed.    Cas. 

Works,  165  Mich.  599,  131  N.  W.  No.  5,344,  1  Cranch.  234. 

SS5.  In  one  case  police  justice  was 

78.  Buck  V.  Lockport,  6  Lans.  held  to  have  right  to  sue  in  his 
fN.  Y.)  251,  43  How.  Pr.  361;  own  name  for  the  benefit  of  the 
Winslow  V.  Perquimans  County,  city  to  recover  fees  accruing  in 
64  N.  C.  218;  Sharp  v.  Mauston,  92  cases  in  his  court.  Potter  v.  Nor- 
Wis.  629,  66  N.  W.  803.  rls,  26  N.  H.  330. 

79.  Pylant  v.  Purvis,  87  Miss.  Under  particular  law,  suits  on 
433,  40  So.  7.  claims  are  required  to  be  brought 

Actions  to  enforce  payment  of     against  the  city  treasurer,     Val- 
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ever,  a  mistake  in  the  caption  of  a  petition  or  complaint 
whereby  certain  defendants  are  designated  as  "trus- 
tees" instead  of  "councilmen,"  is  immaterial  if  the  al- 
legations thereof  show  with  sufScient  certainty  the  real 
capacity  of  the  parties.*^ 

An  action  on  a  bond  to  a  municipal  officer  for  the  ben- 
efit of  the  municipality  should  be  brought  in  the  name 
of  the  municipality.®^  A  suit  on  an  official  bond  to  re- 
cover liquor  license  fees  due  a  city  cannot  be  brought 
in  the  name  of  the  commonwealth  to  the  use  of  the  city 
where  the  bond  runs  to  the  commonwealth.**  But  it 
has  been  held  that  an  action  on  a  bond  given  to  the 


court  V.  Providence,  18  R.  I.  160, 
26  Atl.  45. 

Action  of  trespass  on  lands  con- 
veyed for  school  purposes  for  the 
benefit  of  the  youth  of  the  town 
may  be  brought  In  the  name  of 
the  town.  CasOeton  v.  Langdon, 
19  Vt  210. 

A  negotiable  note  received  by  a 
town  by  indorsement  may  be  sued 
on  in  the  name  of  the  town  as 
Indorsee.  Augusta  v.  Leadbetter, 
16  Me.  45. 

Actions  to  recover  money  im- 
properly expended  by  a  municipal 
department  should  be  brought  in 
corporate  name.  Salem  v.  East- 
ern R.  Co..  98  Mass.  431,  96  Am. 
Dec.  650. 

A  petition  may  be  amended  by 
substituting  the  corporate  name 
instead  of  the  name  of  the  trus- 
tees in  which  the  action  is 
brought.  Lake  Erie  &  W.  R.  Co. 
V.  Boswell,  137  Ind.  336,  36  N.  E. 
1103. 

An  action  against  officers  in 
their  individual  names,  followed 
by  their  official  titles  was  held  to 
be  against  them  as  individuals. 
Bennett  v.  Whitney,  94  N,  Y.  302. 


Though  a  school  district  is  a 
necessary  party  to  an  action 
to  enjoin  city  treasurer  from  col- 
lecting school  taxes  irregularly 
assessed,  where  the  action  has 
been  tried  and  the  tax  has  been 
found  legal  it  was  held  sufficient 
to  add  the  name  of  the  district 
as  a  formal  party  before  entering 
the  decree.  Folksters  v.  Power, 
42  Mich.  283,  3  N.  W.  857. 

81.  Owens  v.  Dudley,  162  Cal. 
426,  122  Pac.  1087. 

82.  Middletown  v.  Newport 
Hospital,  16  R.  I.  319,  15  Atl.  800, 
1  L.  R.  A.  191. 

83.  Commonwealth  v.  Scran- 
ton,  214  Pa.  595,  64  Atl.  321;  Com- 
monwealth V.  Schadt,  214  Pa. 
592,  64  Atl.  320. 

Suit  must  be  brought  in  the 
name  of  the  state  and  not  in  the 
name  of  the  city  on  a  bond  given 
for  the  appearance  of  parties 
in  court;  notwithstanding  the 
amount  of  forfeiture  inures  to  the 
benefit  of  the  city.  State  v.  Har- 
ris, 2  L>a.  Ann.  516. 
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"inhabitants  of  the  city  of  Lowell"  may  be  maintained 
in  the  name  of  the  city  of  Lowell.®* 

Actions  by  or  against  a  municipality  in  its  corporate 
name  cannot  be  maintained  if  commenced  before  its  in- 
corporation,^** nor  after  it  has  gone  out  of  existence.  An 
action  on  a  bond  given  to  a  town  which  subsequently 
becomes  merged  in  a  city  should  be  brought  in  the  name 
of  the  city.®®  Where  however,  a  legislative  act  changes 
the  name  of  a  municipal  corporation  but  continues  its 
existence,  the  name  need  not  be  changed  in  a  suit  pend- 
ing at  the  time  the  change  is  made.®'^  Where  the  name 
of  a  municipal  corporation  has  been  changed,  an  action 
on  bonds  issued  before  the  change  was  made  may  be 
brought  in  the  new  name.®* 

It  sometimes  happens  that  an  action  against  a  city 
must  be  brought  against  it  in  a  capacity  different  from 
that  of  municipal  corporation,  as,  for  example,  in  its 
character  as  school  corporation,  when  the  indebtedness 
or  liability  was  incurred  in  such  capacity.®*  And  where 
a  municipal  department  is  an  independent  corporation, 
with  capacity  to  sue  and  be  sued,  actions  on  obligations 
or  liabilities  arising  therefrom  should  be  brought  by  or 

84.  Lowell  V.  Morse,  1  Mete,  ton,"  and  should  have  been 
(42  Mass.)  473.  brought  against  the  "School  City 

85.  Lownsdale  v.  Portland,  1  of  Huntington."  Huntington  v. 
Ore.  381,  Fed.  Cas.  No.  8,578.  Day,  55  Ind.  7. 

Action   Is   not  maintainable   in  Under  a  charter  giving  a  board 

the  name  of  a  townsjilp  prior  to  of  education  control  of  a  fund  to 

the  election  of  its  officers.     State  the    exclusion    of    the    municipal 

V.  Arnold,  38  Ind.  41.  officers  an  action  respecting  such 

86.  Fort  Wayne  v.  Jackson,  7  fund  cannot  be  brought  against 
Blackf.   (Ind.)   36.  the  municipal  corporation.    Crane 

,87.    People  v.  San  Francisco,  21  v.  Urbana,  2  111.  App.  559. 
Cal.  668.  An  action  on  a  contract  for  the 

88.  Fort  Wayne  v.  Jackson,  7  erection  of  a  school  building  made 
Blackf.  (Ind.)  36;  Cox  v.  Griffin,  by  the  board  of  education  in  its 
18  Ga.  728.  corporate  capacity  cannot  be  main- 

89.  An  action  against  a  city  to  tained  against  the  municipal  cor- 
recover  for  erection  of  school  poration.  Dannat  v.  New  York,  66 
buildings  was  held  not  maintain-  N.  Y.  585,  aff'g  6  Hun  (N.  Y.),  88. 
able  against  the  "City  of  Hunting- 
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against  it  in  its  own  name  and  not  in  the  name  of  the 
municipality.*"  So  where  a  civil  town  or  township  and 
a  school  toAvn  or  township  are  distinct  corporations  each 
must  sue  and  be  sued  in  its  own  corporate  name,^^  and 
not  in  the  name  of  its  officers.®^ 

No  person  can  institute  a  suit  in  the  name  of  a  city 
without  the  city's  authorization  and  approval;  but  where 
suit  has  been  begun  by  a  private  citizen  in  the  name 
of  the  city  without  authority,  and  the  city  adopts  the 
act  and  authorizes  the  continuation  of  the  suit,  it  will 
be  the  same  as  if  it  had  originally  authorized  it.**  Mere 
citizens  of  a  municipality  cannot  sue  in  the  name  of  the 
city  in  actions  of  tort  against  municipal  officials.** 

§  2494.    Parties. 

Who  are  proper  or  necessary  parties  to  an  action  by 
or  against  a  municipal  corporation  generally  depends 
upon  the  nature  of  the  action,  the  relief  sought,  and  the 
charter  or  statutory  provisions  applicable.  Since  the 
members  of  a  municipal  council  act  as  a  unit  in  the 
performance  of  municipal  functions,  an  action  to  en- 
join the  council  from  doing  an  illegal  act  must  be  against 
all  of  the  members.*'     Where  a  statute  provided  that 

90.  San  Francisco  Bd.  of  Edu-  Suit  on  promise  to  municipal 
cation  v.  Fowler,  19  Cal.  11;  Gun-  officers  to  pay  a  license  is  prop- 
nison  v.  New  York  Bd.  of  Edu-  erly  brought  in  tlie.  name  of  the 
cation,  81  N.  Y.  S.  181,  80  App.  municipal  corporation.  Boston  v. 
DiT.  480,  aftd  in  176  N.  Y.  11,  68  Schaffer,  9  Pick.  (27  Mass.)  415. 
N.  E.  106 ;  Prout  v.  Pittsfleld  Fire  93.  Philadelphia  v.  Strawbrldge, 
Dept.,  154  Mass.  450,  28  N.  E.  679.  12  Phila.  (Pa.)  482. 

91.  Wright  V.  Stockman,  59  94.  Gathers  v.  Moores,  78  Neb. 
Ind.  95;   §  254  ante,  vol.  1;  Bath  13,  110  N.  W.  689. 

V.  Boyd,  1  Ired.  Law   (23  N.  C.)  95.     Wolf  v.  Hope,  210  111.  50, 

194.  70  N.  E.  1082. 

92.  Powers  v.  Decatur,  52  Ala.  The  fact  that  aldermen  are  sued 
214;  Sims  v.  McClure,  52  Ind.  267;  in  their  official  capacity  will  not 
Young  V.  Barden,  90  N.  C.  424.  protect    them    from    personal    lia- 

Contracts  made  in  behalf  of  the  bility  for  exceeding  their  powers, 

town  by  an  authorized  agent  are  Scott  v.  Alexander,  1  Ired.  Law  (23 

to  be  sued  on  in  the  name  of  the  S.  C.)   126;   Mock  v.  Santa  Rosa, 

town.     Garland   v.    Reynolds,    20  126  Cal.  330,  58  Pac.  826. 

Me.  45.  A.  decree  of  injunction  against  a 
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7 
actions  upon  contracts  made  by  town  officers,  or  to  re- 
cover penalties  or  forfeitures  given  to  snch  officers,  or 
tlie  town,  shall  be  in  the  name  of  the  town,  the  overseer 
of  the  poor  was  held  not  a  proper  party  in  an  action 
to  recover  compensation  for  legal  services  rendered  the 
town  at  his  request.^®  "Where  the  claim  sued  on  is  pay- 
able by  the  municipal  corporation  out  of  a  trust  fund, 
all  the  trustees  and  cestuis  que  trustent  should  be  joined 
with  the  municipality  as  defendants.®'^ 

In  New  England  it  seems  that  selectmen  or  trus^tees 
of  a  municipal  corporation  are  proper  parties  to  a  suit 
in  equity  against  the  corporation.^*  But  where  they  go 
out  of  office  before  the  suit  is  determined,  the  bill  as 
to  them  should  be  dismissed,  since  they  would  have  no 
power  to  obey  a  decree  against  them.®* 

A  village  clerk  beiug  a  mere  recording,  and  not  an 
administrative,  officer  is  not  a  proper  party  to  an  action 
against  the  village.^  The  officers  of  a  municipal  corpo- 
ration enga'ged  in  the  perpetration  of  ultra  vires  acts  in 
behalf  of  the  corporation  are  proper  parties  defendant 
to  a  suit  to  enjoin  such  acts  or  to  correct  them.^  So 
municipal  officers  entrusted  with  the  payment  of  claims, 
it  has  been  held,  are  necessary  parties  to  an  action 
against  the  mayor  and  aldermen  to  restrain  such  pay- 
ment.^ But  in  an  action  to  restrain  the  making  of  an 
illegal  donation  by  a  town,  neither  the  agents  of  the 
town  who  were  to  make  the  donation  nor  the  beneficiary 
who  was  to  receive  it,  it  has  been  held,  are  necessary 

municipal  corporation  is  effectlTe  St.  Johnsbury,  82  Vt.  .276,  73  Atl. 

to    bind    Its    officers    and    agents,  581;    North   Troy   School   Dlst.  v. 

although  they  are  not  parties  to  Troy,  80  Vt.  16,  24,  66  Atl.  1033. 

the  record.     Adel  v.  Woodal,  122  99.     North  Troy  School  Diet  T. 

Ga.  535,  50  S.  E.  481.  Troy,  80  Vt.  16,  66  Atl.  1033. 

96.    Miller  v.  Bush,  34  N.  Y.  S.  1.    State  Board  of  Health  v.  St. 

286,  87  Hun,  507.  Johnsbury,  82  Vt.  276,  73  Atl.  581. 

97..     Bmmert  V.    De    Lony,    12  2.     Gillespie  v.  Gibbs,  147  Ala. 

Kan.     67.     Compare     SimraU     v.  449,  41  So.  868. 

Covington,  16  Ky.  L.  Rep.  770,  29  3.    Barnes  v.  McGulre,  68  N.  Y. 

S.  W.  880.  S.  485,  33  Misc.  Rep.  438. 

98.     State   Board   of   Health   v. 
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parties  defendant.*  In  an  action  against  a  public  board 
on  a  contract  entered  into  by  it,  the  members  of  the 
board  at  the  time  the  suit  is  brought  should  bg  made 
parties.^  So  an  action  to  restrain  a  city  from  awarding 
a  contract  to  other  than  certain  'persons  named  such  per- 
sons should  be  made  parties.'  It  is  sometimes  held  that 
.  a  municipality  is  a  necessary  party  to  an  action  against 
its  officers  and  a  contractor  to  restrain  the  performance 
of  the  contract.''  But  it  seems  that  a  corporation  con- 
tracting with  a  city  is  not  a  necessary  party  defendant" 
to  an  action  to  restrain  the  city  from  carrying  out  the 
contract  on  the  ground  that  it  creates  an  indebtedness 
beyond  the  charter  limit.® 

An  action  by  a  taxpayer  to  restrain  the  municipality 
from  entering  into  a  contract  must  be  brought  by  him 
in  his  own  name  on  behalf  of  the  corporation  if  the 
municipality  has  no  solicitor.* 

Commissioners  appointed  to  collect  the  assets  of  a 
municipal  corporation  which  has  been  dissolved,  and  sub- 
sequently reorganized,  in  filing  a  bill  to  ascertain  their 
powers,  should  make  the  new  corporation  a  party  to  the 
action.^" 

A  complaint  against  two  municipal  corporations  on  a 
joint  contractual  liability  states  no  cause  of  action  where 

4.    Adel  V.  Woodall,  122f  Ga.  535,  a     purpresture.     Philadelphia    v. 

50  S.  E.  481.  Crump,  1  Brewst.   (Pa.)   320. 

Where  relief  is  sought  against  5.    Miller  v.  Ford,  4  Rich.  Law 

the  acts   of  a  municipal   corpora-  (S.  C.)  376,  55  Am.  Dec.  687. 

tion  affecting  injuriously  the  whole  g.     Long  v.  Dickinson,  31  Leg. 

community,    the   attorney  general  int.  (Pa.)  36,  10  Phila.  108. 

is  a  necessary  party.    Davis  &  Pal-  ^^    ^^^^^  ^   ^^^^^^^  92  N.  Y.  S. 

mer  v.  New  York,  2  Duer  (9  N.  Y.  gg^^  ^^^           j^j^  2^^ 

Super.  Ct.)  663.  „       „,^      ^ 

Board  of  health,  held  a  neces-  8.     City   Water    Supply   Co.   v. 

sary  party  In  a  suit  involving  a  Ottumwa,  120  Fed.  309. 

contract    made    by    such    board.  9-    Wood  v.  Pleasant  Ridge,  12 

Bell  V.  New  York,  53  How.  Pr.  (N.  Ohio.  Clr.  Ct.  R.  177,  5  O.  C.  D. 

Y.)  334.  516. 

A  municipal   corporation  alone  10.    Amy  &  Co.  v.  Selma,  77  Ala. 

may  maintain  a  suit  to  restrain  103. 
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the  charters  of  such  corporations  do  not  authorize  a  joint 
contractual  undertaking  between  them.^^ 

Where  a  town  has  been  made  part  of  a  city,  an  action 
to  restrain  the  enforcement  of  illegal  leases  made  by 
the  town  must  be  brought  against  the  lessees  and  their 
successors  in  interest  and  the  proper  officers  of  the  city, 
and  the  officers  of  the  defunct  town  are  neither  proper 
nor  necessary  parties. ^^ 

Holders  of  municipal  bonds  are  necessary  parties  de- 
fendant in  an  Action  by  a  taxpayer  to  restrain  the  col- 
lection of  a  tax  for  the  payment  thereof.^*  Purchasers 
of  municipal  bonds,  who  are  outside  the  jurisdiction  of 
the  court,  though  proper  parties,  are  not  necessary  par- 
ties to  a  suit  to  cancel  the  contract  under  which  they 
were  issued  and  to  compel  the  return  of  the  bonds,  where 
it  does  not  appear  that  their  title  to  the  bonds  would  be 
affected  under  the  allegations  of  the  pleadings.^*  But 
where  the  holders  of  the  bonds  are  not  made  parties  to 
the  action,  the  court  will  not  pass  upon  the  validity  of 
the  bond  issue.^*  Holders  of  warrants  are  necessary 
parties  defendant  in  action  to  restrain  payment." 

A  bill  to  restrain  a  municipal  corporation  from  mak- 
ing jUnauthorized  appropriations  and  wrongfully  dispos- 
ing of  the  corporate  funds  may  be  brought  by  an  indi- 
vidual taxpayer  on  behalf  of  himself  and  other  taxpay- 
ers.^'^  An  alderman  may  join  in  his  individual  capacity 
as  a  taxpayer  with  other  complainants  to  enjoin  ultra 
vires  acts  by  the  municipal  authorities.^*  One  who  is 
liable  to  be  taxed  in  common  with  the  general  public  for 
work  contracted  for  has  a  direct  and  substantial  inter- 
est in  an  action  to  restrain  the  performance  of  the  work 

11.  Columbiana  v.  J.  W.  Kelley  15.     Ramsay   v.    Marble   Rock, 
&  Co.,  172  Ala.  336,  55  So.  526.  123  la.  7,  98  N.  W.  134. 

12.  Wenk  v.  New  York,  171  N.  16.     Pendleton  v.  Ferguson,  99 
Y.  607,  64  N.  E.  509,  rev's  73  N.  Tex.  296,  89  S.  W.  758. 

Y.  S.  1003,  36  Misc.  Rep.  496.  17.     Chamberlain  v.  Tampa,  40 

13.  Bradford  t.  Westbrook,  39      Fla.  74,  23  So.  572. 

Tex.  Civ.  App.  638,  88  S.  W.  382.  18.     Gillespie  v.  Gibbs,  147  Ala. 

14.  Mock   V.    Santa   Rosa,    126      449,  41  So.  868. 
Cal.  330,  58  Pac.  826. 
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and  ulterior  motives  will  not  disqualify  him  from  join- 
ing as  plaintiff  in  the  suit.^* 

Where  the  grantor  in  a  deed  to  the  municipality  is 
not  made  a  party  to  the  suit  of  a  taxpayer  to  recover 
the  price  paid  therefor,  the  question  whether  the  deed 
contained  conditions  which  the  council  had  no  power  to 
accept  will  not  be  considered.^" 

Ejectment  to  recover  possession  of  lands  dedicated  to 
the  municipality  may  be  brought  in  the  name  of  the  cor- 
porate authorities  of  the  municipality  and  not  in  the 
name  of  the  owner  of  the  fee.^^ 

§  2495.    Pleadings. 

In  the  absence  of  special  provisions  municipal  corpo- 
rations, in  actions  by  and  against  them,  are  subject  to 
the  same  rules  of  pleadings  as  private  corporations  or 
persons.^^  It  is  sometimes  said  that  the  petition  or  com- 
plaint must  show  that  the  plaintiff,  or  the  defendant, 
as  the  case  may  be,  is  a  municipal  corporation.^^     But 

19.    Mazet  v.  Pittsburgh,  137  Pa.  22.    Huat  v.  San  EVancisoo,  11 

548,  20  Atl.  693.    See  §  2484,  post.  Cal.  250. 

See      chapter      52      post,      this  The  answer  of  a  municipal  cor- 

volume.  poration  need  not  be  signed  by  an 

When  public  officer  may  main-  officer.     The  name  of  the  corpora- 
tain  suit  to  enjoin  the  sale  of  and  tion  to   such  answer  will  suffice. 
Injury  to  a  public  park  of  the  city.  Larrison  v.  Peoria,  A.  &  D.  R.  Co., 
Mowry    v.    Providence,    16    R.    I.  77  m^  jj 
422,  16  Atl.  511. 

Individuals  to  whom  had  been 
granted  the  right  to  lay  tracks  in 
the  streets  are  proper  parties  in 

a  suit  against  the  city  for  breach  23.     "The     village     of     North 

of  such   contract.     Peoples  Pass.  ^^"Ekegon,   a   corporation   of   the 

Ry.  Co.  V.  Memphis  (Tenn.  1875),  ^^ate  of  Michigan,"   held  a  suffl- 

ifi  <^  w'  973  cient  allegation  of  corporate   ex- 

20.'    Bcroyd  v.  Coggeshall,  21  R.  ^^^^'"^-     ^lark   v.    North   Muske- 


Pleadings  in  actions  to  enforce 
ordinances,  see  §§  1040  to  1055, 
ante,  vol.  3. 


I.  1,  41  Atl.  260,  79  Am.  St.  Rep. 


gon,  88  Mich.  308,  50  N.  W.  254. 


741_  "The  village  of  B,  a  corporation 

21.    Den  v.  Drummer,  20  N.  J.  existing  under  the  laws   of  this 

L_  gg  state,"  held  a  sufficient  allegation 

Right  of  police  board  to  inter-  of  corporate  existence.     Crockett 

vene  in  a  suK  for  funds.    State  v.  v.  Barre,  66  Vt.  269,  29  Atl.  147. 

Dubuelet,  22  La.  Aan.  365.  Allegation    of    corporate    exist- 
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since  courts  will  not  only  take  judicial  notice  of  the  in- 
corporation of  the  city  or  town,  whether  under  the  gen- 
eral law,  or  by  special  or  constitutional  charter,  but  usu- 
ally also  of  the  class  to  which  the  particular  local  corpo- 
ration may  belong,^*  it  is  frequently  held  that  where  suit 
is  brought  in  the  corporate  name  it  is  unnecessary  to 
aver  that  the  municipal  corporation  was  regularly  in- 
corporated; nor  need  it  be  alleged  in  the  petition  or 
complaint,  it  is  sometimes  held,  that  defendant  is  a  mu- 
nicipal corporation.*"    ' 

Statutes  dispensing  with  proof  of  the  incorporation 
of  corporation  plaintiffs  or  defendants  unless  put  in 
issue  by  affidavit  of  the  opposing  party,  it  has  been  held, 
applies  to  actions  against  municipal  corporations.**    A 


ence,  held  unnecessary.  Rains  v. 
Oshkosh,  14  Wis.  372. 

A  petition  in  an  action  against 
a  city  which  alleges  in  connection 
■with  a  statement  as  to  the  exist- 
ence of  certain  streets  in  the  city 
that  they  had  been  In  open  and-  in 
public  use  "ever  since  the  organi- 
zation of  said  city,"  etc.,  held  suffi- 
cient allegation  of  corporate  exist- 
ence. L«wis  T.  Etekridge,  52  Kan. 
282,  34  Pac.  892. 

In  a  prosecution  under  an  ordi- 
nance for  selling  liquors,  a  com- 
plaint alleging  that  the  defendant 
sold  liquors  within  the  corporate 
limits  of  the  town  contrary  to  an 
ordinance  of  the  town  sufficiently 
avers  that  the  plaintiff  is  a  mu- 
nicipal corporation.  Smith  v. 
Warrior,  99  Ala.  481,  12  So.  418. 

In  an  action  by  the  state  on  an 
official  bond  to  the  use  of  a  town 
an  averment  in  the  declaration 
that  the  defendant  was  the  collec- 
tor of  the  town  and  that  he  gave 
bond  and  discharged  his  duties  as 
such  within  the  corporate  limits 
is  a  sufficient  averment  on  demur- 


rer that  the  town  was  possessed 
of  corporate  power.  People  v. 
Wilson,  3  111.  App.  368. 

An  allegation  in  an  action  by  a 
city  of  the  third  class  that  it  Is 
"a  municipal  corporation  organ- 
ized under  the  general  laws  of  the 
state"  is  a  sufficient  allegation  of 
Incorporation  where  the  statute 
requires  courts  to  take  judicial 
notice  of  the  organization  of 
cities  of  such  class.  Brookfleld  v. 
Tooey,  141  Mo.  619,  43  S.  W.  387. 

A  complaint  In  an  action  against 
a  city  which  alleges  that  the  de- 
fendant "is  a  municipal  corpora- 
tion organized  and  existing  under 
the  laws  of  the  state,"  etc.,  and 
that  the  defendant  committed  the 
act  complained  of  In  a  specified 
year  Is  sufficient  to  show  that  the 
defendant  was  a  municipal  cor- 
poration when  such  act  was  com- 
mitted. Drew  V.  Butte,  44  Mont. 
125,  119  Pac.  279. 

24.  §§  154,  155  ante,  vol.  1. 

25.  S  154,  p.  357  ante,  vol.  1. 

26.  Downs  v.  Smyrna,  2  Penne- 
TvJJJ    (Del.),    132,    45    Atl.    717; 
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bare  denial  of  the  corporate  existence  of  a  city  is  not 
sufficient  to  put  it  in  issue.*''  Appearing  and  making  an 
affirmative  defense  to  the  action  has  been  held  to  be  an 
admission  of  corporate  existence  of  the  defendant.*® 

"Where  the  law  requires  the  claim  to  be  presented,  to 
the  municipal  autthorities  before  action  thereon,  the  peti- 
tion or  complaint  in  an  action  thereon  must  show  a  com- 
pliance with  such  law,*®  ai^d  the  character  and  extent  of 
the  claim  presented.  Merely  stating  that  a  claim  for  a 
specified  amount  was  presented  is  insufficient.*"  Usually 
objection  that  the  petition  or  complaint  does  not  show 
that  the  claim  was  presented  to  the  municipality  within 
the  proper  time  must  be  taken  by  plea  and  not  by  de- 
murrer.*^ Where  the  complaint  alleges  that  notice  was 
given  on  a  specified  date  of  plaintiff's  intention  to  sue 
the  municipality,  and  the  allegation  is  not  denied,  the 
sufficiency  of  the  notice  cannot  be  questioned  at  the 
trial.** 

Appropriation  of  funds  available  for  payment  of  claim 
for  salary  sued  for  may  be  alleged  in  general  terms.** 
In  an  action  by  municipal  employees  for  extra  work,  the 
fact  that  the  appropriation  for  that  kind  of  work  was 

Hixon   T.    George,    18    Kan.    253;  29.     §   2465   et  seq.   ante,   this 

Bradley  v.  Splckardsville,  90  Mo.  volume;    Barrett   v.    Mobile,    129 

App.  416.  Ala.     179,  30   So.  36,  87  Am.   St. 

27.  Stler  V.  Oskaloosa,  41  la.  Rep.  54;  Bigelow  v.  Los  Angeles, 
353.  141  Cal.  503,  75  Pac.  Ill;  Smith  v. 

Plea   denying    corporate    exist-  New  York,  85  N.  Y.  S.  150,  88  App. 

ence,   held   Insufficient.     Conners-  Div.  606;  Mack  Paving  Co.  v.  New 

vllle  V.  Wadleigh,  6  Blaokf.  (Ind.)  York,  127  N.  Y.  S.  738,  142  App. 

297.  Elv.  702;  Barber  Asphalt  Pav.  Oo. 

28.  Eubank  ▼.  Edlna,   88  Mo.  v.  New  York,  127  N.  Y.  S.  746,  142 
650.  App.  Div.  715. 

Appearance  on  the  part  of  the  30.    Walpole  v.  Pueblo,  12  Colo, 

city     officers     and     praying     for  App.  151,  54  Pac.  910. 

affirmative  relief,  held  to  dispense  31.     Birmingham  v.  Darden,  1 

with  proof  of  corporate  existence  Ala.  App.  479,  65  So.  1014. 

as  alleged  in  the  petition.    Erie  v.  32.     McHugh  v.  New  York,   52 

Phelps,  56  Kan.  135,  42  Pac.  336.  N.  Y.  S.  623,  31  App.  Div.  299. 

Proof  of  corporate  existence,  S  33.    Gorley  v.  Louisville,  23  Ky. 

156  ante,  voL  1.  L.  Rep.  1782,  65  S.  W.  844. 
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exhausted  must  be  pleaded  by  the  city  if  it  wishes  to 
defend  on  that  ground.^* 

In  an  action  to  enforce  a  municipal  contract,  the  peti- 
tion or  complaint  need  not  state  that  the  contract  is  not 
ultra  vires.  Ultra  vires  in  such  cases  is  an  affirmative 
defense,  and  involves  an  admission  that  the  corporation 
went  through  the  form  of  making  a  contract,  and  an 
assertion  that  its  act  was  ineffectual  because  it  had  no 
power  to  enter  into  the  agreement.^^  Hence  one  suing 
a  town  for  the  contract  price  of  lighting  streets  is  not 
required  to  show  affirmatively  that  the  contract  was  not 
ultra  vires  or  oppressive.^"  The  question  whether  the 
contract  sued  on  is  ultra  vir'bs  cannot  be  raised  by  de- 
murrer where  the  complaint  merely  sets  out  the  con- 
tract and  alleges  a  performance,  and  a  refusal  to  pay.*'^ 
But  where  the  action  is  to  invalidate  the  contract  on 
the  ground  that  it  is  ultra  vires,  such  ground  must  be 
stated  in  the  petition.  Accordingly,  one  suing  to  invali- 
date a  municipal  contract  on  the  ground  that  it  is  in 
violation  of  a  constitutional  provision  limiting  the  crea- 
tion of  indebtedness  must  state  facts  showing  that  such 
is  the  effect  of  the  contract.^^ 

Courts  will  take  judicial  notice  of  the  charters  or  laws 
under  which  cities  are  incorporated,^®  and  it  is,  there- 
fore, not  necessary  to  allege  or  prove  in  an  action  against 
a  city  the  power  possessed  by  it  over  its  streets  under 
the  laws  of  the  state.*"  But  it  has  been  held  in  an  action 
by  a  city  marshall  to  recover  compensation  which  the 
-statute  provides  shall  be  fixed  by  ordinance  in  cities 
of  certain  classes,  that  the  class  to  which  the  city  be- 
longs must  be  stated  in  the  petition.*^ 

34.  McNulty  v.  New  York,  168  etc.  v.  New  York,  77  N.  Y.  S.  41, 
N.  Y.  117,  61  N.  B.  111.  73  App.  Div.  607. 

35.  Riclunond  County  Soc.  etc.  38.  Louisville  v.  Gosnell,  22  Ky. 
V.  New  York,  77  N.  Y.  S.  41,. 73  L.  Rep.  1524,  60  S.  W.  411,  61  S. 
App.  Div.  607.  W.  476. 

36.  Gosport   v.    Pritchard,    156  39.     §  154  et  seq.  ante,  vol.  1. 
Ind.  400,  59  N.  B.  1058.                             40.     Stler  v.  Oskaloosa,  41Ia.  353. 

37.  Richmond  County  Society,         41.      Pritchett     v.      Stanislaus 

County,  73  Cal.  310,  14  Pac  795. 
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Where  a  purely  statutory  obligation  is  sought  to  be 
enforced  against  a  municipal  corporation,  all  the  facts 
requisite  to  make  the  liability  complete  must  be  pleaded 
by  the  plaintiff.*^  In  an  action  by  a  police  officer  for 
salary,  a  complaint  which  alleges  that  the  board  of  po- 
lice commissioners  appointing  him  was  "duly  appointed, 
organized,  and  acting  as  such  under  and  in  pursuance 
of  the  laws  providing  for  such  board"  sufficiently  al- 
leges that  the  board  was  a  legally  constituted  one.*^ 

In  an  action  to  enjoin  the  payment  of  moneys  under 
a  contract  for  public  work,  a  bill  which  states  that  the 
company  to  whom  the  contract  was  let  was  not  the  low- 
est bidder  for  the  contract  and  that  another  company 
named  therein  was  the  lowest  responsible  bidder,  and 
that  the  board  letting  the  contract  never  "adjudicated" 
who  was  the  lowest  responsible  bidder,  sufficiently  states 
a  failure  of  the  board  to  let  to  the  lowest  responsible 
bidder  as  required  by  statute." 

In  a  bill  to  restrain  the  i^ssuance  of  bonds  by  a  munici- 
pality, an  allegation  that  the  minutes  of  the  council  fail 
to  show  that  any  returning  officer  was  elected  by  the 
council  to  make  returns  of  the  bond  issue  election,  as 
required  by  statute,  is  not  equivalent  to  stating  that  no 
returning  officer  was  in  fact  appointed  or  elected.**" 

In  an  action  by  a  city  to  annul  an  illegal  gift  from 
the  council  to  a  private  corporation,  the  order  of  the 
council  directing  the  gift  to  be  made  ne'pd  not  be  stated 
in  the  petition  or  complaint.*^ 

An  allegation  in  the  declaration  in  an  action  against 
a  municipal  corporation  that  a  certain  fraudulent  rep- 
resentation was  made  by  the  defendant  is  sufficient  with- 

42.  Clearwater  v.  Garfield,   65      135  Ala.  187,  33  So.  678,  93  Am. 
Neb.  697,  91  N.  W.  496;   Gilligan      St.  Rep.  20.  - 

V.  GratUn,  63  Neb.  242,  88  N.  W.  45.    Blakey  t.  Montgomery,  144 

477.  Ala.  481,  39  So.  745. 

43.  Huntington  v.  Boyd,  25  Ind.  46.    Terra  Haute  v.  Terre  Haute 
App.  250,  57  N.  E.  939.  Waterworks  Co.,  94  Ind.  305, 

44.  Inge  v.  Board  of  Pub.  Works, 
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out  setting  out  the  name  of  the  officer  through  whom  it 
was  made.*'^ 

§  2496.     Process,  form  and  service. 

The  form  of  the  process  in  actions  against  municipal 
corporations  and  the  manner  of  service  are  usually  con- 
trolled by  local  laws.*^  In,  the  absence  of  charter  or 
statutory  provisions  to  the  contrary,  when  a  munici- 
pal corporation  is  sued  in  its  character  as  such,  the  sum- 
mons must  be  served  on  its  mayor  or  other  chief  execu- 
tive officer,*^  or  if  he  cannot  be  found,  then  sometimes 
on  its  marshal.""  But  when  it  is  sued  as  a  school  corpo- 
ration, service  must  he  on  the  school  trustee,  or  officers 
of  such  school  corporation.** 

Where  the  law  designates  the  officer  who  shall  be 
served,  service  upon  some  other  officer  will  be  insuffi- 


47.  Wilson  v.  Reading,  105  Fed. 
217. 

Petition  In  action  by  city  to  set 
aside  certain  obligations  on  the 
ground  of  official  wrongdoing  by 
its  councilmen  considered,  and 
held  sufficient.  Godfleld  v.  Mo- 
Donald  (Colo.  1911),  119  Pac. 
1069. 

Variance.  Where  a  bond  sued 
ou  was  made  payable  to  "the 
President  and  Trustees  of  the 
Port  Wayne  corporation"  and  the 
declaration  described  It  as  pay- 
able to  the  "President  and  Trus- 
tees of  the  Town  of  Fort  "Wayne," 
the-  variance  was  held  fatal.  Fort 
Wayne  t.  Jackson,  7  Blackf.  (Ind.) 
36. 

48.  A  declaration,  held  to  be 
process  as  used  in  a  municipal 
charter  providing  that  all  process 
against  the  city  shall  run  against 
it  in  its  corporate  name.  Me- 
nominee V.  Menominee  Circuit 
Judge,  81  Mich.  577,  46  N.  W.  23. 

49.  People  v.  Cairo,  50  111.  164. 


Service  on  mayor,  valid.  Lyon 
V.  Lorant  &  Krebs,  3  Ala.  151; 
Houston  V.  Emery,  76  Tex.  282, 
321,  13  S.  W.  264,  266;  Fairfax  v. 
Alexandria,  28  Gratt  (Va.),  16. 

Service  of  process  on  the  mayor 
does  not  constitute  him  a  party. 
Miller  v.  Aracoma,  30  W.  Va.  606, 
30  S.  K  148. 

Service  on  the  president  of  the 
council,  held  sufficient.  Glencoe 
V.  People,  76  111.  382. 

Service  on  all  the  members  of 
a  quasi  public  corporation,  held 
sufficient.  King  v.  Harbor  Board, 
57  Ala.  135. 

50.  Huntington  v.  Day,  55 
Ind.  7. 

A  summons  Is  ndt  invalid  be- 
cause it  directs  the  sheriff  to  sum- 
mon the  marshal  of  the  town 
instead  of  the  town  Itself.  Knox 
V.  Golding  (Ind.  App.),  91  N.  E. 
857. 

51.  Huntington  T.  Dfiy,  55 
Tnd.  7. 
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cient ;  "^  and  where  two  officers  are  designated  for  sucli 
purpose,  service  on  only  one  is  not  sufficient.^^ 

Statutory  provisions  relating  to  the  manner  of  service 
on  private  corporations,"*  or  private  persons '"  are  usu- 


52.  Amy  v.  "Watertown,  130  U. 
S.  301,  9  Sup.  Ct.  530,  32  L.  Ed. 
946;  Watertown  v.  Kpbinson,  59 
Wis.  513,  17  N.  W.  542. 

Where  the  law  requires  service 
on  the  mayor,  a  vacancy  in  that 
office  does  not  authorize  service  on 
any  other  officer.  Watertown  v. 
Robinson,  69  Wis.  230,  34  N.  W. 
139. 

Service  on  officers  other  than 
the  mayor,  held  sufficient  under 
particular  law  where  the  office 
of  mayor  was  vacant.  Worts  v. 
Watertown,  16  Fed.  534. 

Under  a  law  providing  for  serv- 
ice on  the  mayor,  service  cannot 
he  had  on  a  mayor  who  has  re- 
signed. Amy  V.  Watertown,  130 
U.  S.  301,  9  Sup.  Ct.  530,  32  L.  Ed. 
946. 

A  citation  or  notice  to  certain 
named  municipal  officers  as  well 
as  the  corporation,  held  not  to  he 
void.  Houston  v.  Emery,  76  Tex. 
282,  13  S.  W.  264,  76  Tex.  321,  13 
S.  W.  266. 

Service  on  town  clerk,  held  in- 
sufficient under  particular  law. 
Young  V.  Dexter,  18  Fed.  201. 

Service  on  president  of  council, 
held  insufficient.  Stabler  v.  Alex- 
andria, 42  Fed.  490. 

The  process  of  the  federal  courts 
is  to  be  served  in  the  manner  pre- 
scribed by  state  law.  The  fact 
that  there  is  no  acting  mayor  upon 
whom  service  of  process  may  be 
made  does  not  change  the  rule. 
Perkins  v.  Watertown,  5  Biss. 
320,  Fed.  Cas.  10,991. 


Service  on  the  auditor,  held  in- 
sufficient under  a  law  providing 
for  service  on  the  mayor,  or  in  his 
absence,  on  the  president  of  the 
council  or  board  of  trustees,  or  if 
both  be  absent  upon  an  alderman 
or  trustee.  Alexandria  v.  Fair- 
fax, 95  U.  S.  774,  24  L.  Ed.  583. 

Service  on  the  president  of  a 
board  of  trustees,  held  sufficient 
under  a  law  requiring  the  sum- 
mons to  be  served  on  the  presi- 
dent i  or  the  head  officers  of 
the  corporation.  Sacramento  v. 
Fowle,  21  Wall.  (88  U.  S.)  119,  22 
L.  Ea.  592. 

Service  may  be  had  on  officers 
who  have  attempted  to  resign  or 
have  ceased  to  act  but  whose  suc- 
cessors have  not  been  elected,  un- 
der a  law  providing  that  "all 
officers  *  *  *  shall  continue 
to  perform "  the  duties  of  their 
offices  until  their  successors  are 
qualified."  Jones  v.  Jefferson,  66 
Tex.  576,  1  S.  W.  903.  See  also, 
Ringling  v.  Hempstead,  113  C.  C. 
A.  464,  193  Fed.  506. 

53.  Mariner  v.  Waterloo,  75 
Wis.  438,  44  N.  W.,  512. 

54.  People  v.  Cairo,  50  111.  154; 
Cloud  V.  Pierce  City,  86  Mo.  357. 

55.  A  law  authorizing  process  to 
be  Issued  to  foreign  defendants, 
which  speaks  in  general  terms  of 
plaintiffs  and  defendants  applies 
to  persons  only,  and  not  to  coun- 
ties and  municipal  corporations 
unless  expressly  so  provided. 
Schuyler  County  v.  Mercer  Coun- 
ty, 9  111.  20. 
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ally  held  not  to  apply  to  municipal  corporations.  > 

Since  the  serving  of  the  writ  is  mtnisterial  it  may 
be  done  by  the  inhabitants  of  a  town  who  are  plaintiffs.^® 
Service  of  process  on  the  municipal  corporation  may 
be  waived  by  the  proper  officers  of  the  corporation.^'^ 
Such  service,  however,  cannot  be  accepted  or  waived  by 
officers  upon  whom  the  law  does  not  authorize  such  serv- 
ice to  be  made."^ 

§  2497.     Representation  by  counsel — appearance. 

Where  an  action  is  brought  by  a  city  in  its  corporate 
name  by  its  proper  officers,  it  will  be  presumed  that  it 
has  been  authorized  until  the  contrary  appears."* 

Usually  the  chief  law  officers  of  the  municipality  insti- 
tutes and  conducts  suits  to  which  the  corporation  is  a 
party  or  in  which  it  is  interested.  His  authority  in  this 
respect  depends  largely  on  the  local  laws.     Ordinarily 


56.  Windham  v.  Hampton,  1 
Root  (Conn.),  175. 

Where  an  action  against  a  mu- 
nicipal corporation  was  com- 
menced in  the  proper  county  and 
afterwards  removed  by  change  of 
venue  to  another  county,  the 
quashing  of  the  summons  by  the 
court  in  the  latter  county  and  the" 
Issuing  of  an  alias  summons  for 
the  defendant  was  held  not  error. 
Knox  V.  Grolding  (Ind.  App.),  91  N. 
E.  857. 

57.  The  mayor  may  waive  serv- 
ice of  process  and  enter  a  volun- 
tary appearance  in  behalf  of  the 
municipal  corporation.  North 
Lawrence  v.  Hoysradt,  6  Kan. 
170. 

Participation  in  proceedings 
will  constitute  a  waiver  of  defects 
In  service.  Dugan  v.  Baltimore, 
70  Md.  1,  16  Atl.   501. 

Pleading  to  injunction  proceed- 
ings and  submitting  the  cause  on 
Its,  merits  is  a  waiver  of  the  right 


to  object  for  want  of  notice.  Bow- 
man v.  Waverly  (la.),  128  N.  W. 
950. 

58.  Chicago,  B.  &  Q.  R.  Co.  v. 
Hitchcock  County,  60  Neb.  722, 
84  N.  "vV.  97. 

In  New  Jersey,  in  the  absence 
of  statute,  the  common  law  prac- 
tice requiring  fifteen  days  to  inter- 
vene between  the  day  of  service 
and  the  return  day  of  a  summons 
in  a  suit  against  a  municipal  cor- 
poration is  held  to  prevail.  Mc- 
Neal  V.  Gloucester  City,  51  N.  J. 
L.  (22  Vroom.)  444,  18  Atl.  Rep. 
112. 

59.  Belleville  v.  Citizens  Horse 
R.  Co.,  152  111.  171,  38  N.  E.  584, 
26  L.  R.  A.  681;  Lincoln  Street 
R.  Co.  V.  Lincoln,  61  Neb.  109,  84 
N.  W.  802;  Syracuse  v.  Roscoe, 
123  N.  Y.  S.  403,  66  Misc.  Rep.  317; 
Seattle  v.  McDonald,  26  Wash.  98, 
66  Pac.  145;  Milwaukee  v.  Her- 
man Zoehrlaut,  114  Wis.  276.  90 
N.   W.   187. 
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he  is  controlled  to  some  extent  at  least  by  the  mayor 
or  municipal  council,  but  his  powers  touching  such  liti- 
gation generally  are  the  same  as  those  of  the  attorney 
employed  by  a  private  corporation  or  individual.^"  If 
the  city  or  town  has  no  law  officer,  contracts  for  legal 
services  may  be  made.  Municipal  powers  in  this  re- 
spect and  the  authority  and  method  of  employment  of 
attorneys  are  fully  treated  in  earlier  volumes.®^ 

Municipal  boards  and  commissions  have  no  general 
power  to  institute  legal  proceedings  in  the  name  of  the 
city.  The  exercise  of  any  such  power  would  be  an  inter- 
ference with  the  recognized  duties  of  the  official  counsel 
or  attorney  of  the  city  and  would  lead  to  possible  con- 
flicts between  the  councils  and  such  boards  or  commis- 
sions. But  such  power  may  be  expressly  given  by  law  or 
ordinance,  or  may  be  necessarily  implied  from  the  na-' 
ture  of  their  powers  and  duties.®^ 

In  actions  against  the  city,  the  conduct  of  the  case  is 
usually  entrusted  to  the  corporation  counsel,  city  solici- 
tor or  attorney  who  is  often  required  to  follow  the  direc- 
tions of  the  municipal  council.*^  Under  some  charters 
the  municipality  has  the  power  to  employ  associate  coun- 
sel to  assist  its  regular  law  officer  in  defending  actions 
against  it.^*  The  power  of  a  municipal  corporation  to 
employ  associate  counsel  does  not  authorize  it  to  take 
out  of  the  hands  of  the  regular  counsel  any  particular 
case  or  class  of  cases  and  confide  their  management  to 
others.*^  A  municipal  corporation,  having  a  law  de- 
partment created  by  its  charter  and  an  attorney  and 

60.  §  440  ante,  vol.  2.  63.     Sackett  v.  Morris,  149  lU. 

61.  §§  501  to  504,  ante,  voL  2;  App.    152;    Flynn   y.    Springfield, 
§§  1173  to  1176,  ante,  vol.  3.  120  111.  App.  266. 

62.  Philadelphia  v.  Germantown  See  5  440  ante,  vol.  2. 

Pass.  Ry.  Co.,  10  Phila.  (Pa.)  165.         64.    State  v.  Paterson,  40  N.  J. 
Park  commissioners  authorized      L.  186;  see  §§  440,  501  to  503  ante, 
to  use  corporate  name  of  the  city     vol.  2;  §i  1173  to  1176  ante,  vol.  3. 
in  proceedings  to  carry  into  effect         65.    State  v.  Paterson,  40  N.  J. 
the  law  creating  the  commission.      L.  186. 
Philadelphia  v.  Germantown  Pass. 
Ry.  Co.,  10  Phila.  (Pa.)  165. 
5  McQ.   55 
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counsel  elected  or  appointed  for  a  given  period  cannot 
revoke  the  authority  of  such  attorney  after  he  has  ap- 
peared in  an  action  and  appoint  a  new  one  without  an 
order  of  court  or  of  a  judge  at  chambers.®^  But,  unless 
prohibited  by  statute  or  charter,  a  municipal  corporation 
may,  with  the  consent  of  the  corporation '  counsel,  em- 
ploy other  attorneys  and  counsel  to  conduct  or  assist  in 
court  proceedings  to  which  it  is  a  party  or  in  which  it  is 
interested.®^ 

The  authority  of  an  attorney  to  represent  the  munici- 
pality in  a  cause  must  be  proved  when  it  is  not  admit- 
ted,®* and  the  mere  fact  that  one  is  the  law  partner  of 
the  attorney  for  the  municipality  wiU  not  authorize  him 
to  appear  for  it.®' 

The  attorney  or  counsel  of  a  municipal  corporation, 
when  acting  as  attorney  or  counsel  in  court,  is  subject 
to  the  same  rules  and  regulations  of  the  CQurt  as  attor- 
neys in  other  cases.^"  In  actions  to  which  the  city  is  a 
party  it  is  the  right  of  the  city  officials  to  apply  to  the 
court  for  protection  against  the  misconduct  of  the  cor- 
poration counsel  in  the  conduct  of  the  case,  and  it  is  the 
duty  of  the  court  to  grant  iV^ 

The  mere  appearance  of  a  municipal  officer  in  his  in- 
dividual capacity  is  not  a  waiver  of  defects  in  the  notice 
as  to  the  municipality.'^^  Where  a  futile  attempt  to  dis- 
incorporate a  city  was  made,  the  appearance  on  its  be- 
half of  its  attorney  and  the  filing  by  him  of  a  plea  of 
limitations  was  held  sufficient  to  confer  jurisdiction  over 
the  city.''* 

66.  Park  v.  Willlamsburgh,  13  70.    Lowler     v.    New    York,    5 
How.  Pr.   (N.  Y.)   250.  Abb.   Pr.    (N.   Y.)    325;    Sharp   v. 

67.  New  York  v.  The  Exchange  New  York,  31  Barb.   (N.  Y.)   578, 
Fire  Ins.  Co.,  22  N.  Y.  Super.  Ct.  18  How.  Prac.  213. 

(9  Bosw.)  424;  aff'd  in  42  N.  Y.  S.  71.   Sharp  v.  New  York,  31  Barb. 

(3    Keyes),    436;     New    York    v.  (N.  Y.)   578,  18  How.  Prac.  213. 

Hamilton  Fire  Ins.  Co.,  23  N.  Y.  72.     People  v.  Jones,  254  111.  521, 

Super.  Ct.   (10  Bosw.)   537.  98  N.  B.  962. 

68.  Wilcox  V.  Clement,  4  Denio  ,      73.    Ringllng  v.  Hempstead,  193 
(N.  Y.),  160.  Fed.  596,  113  C.  C.  ,A-  464. 

69.  Wilcox  V.  Clement,  4  Denio  Power  of  assistant  to  the  cor- 
(N.  Y.),  160.  poratlon  counsel  to  consent  to  a 
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§  2498.     Defenses. 

The  defenses  that  may  be  presented  and  the  method  of 
raising  them  depend  upon  the  nature  of  the  action,  the 
controlling  circumstances  and  the  local  practice.''* 


change  of  parties.  McGarry  v. 
New  York  County,  30  N.  Y.  S. 
(7  Rob.)  464. 

74.  Defenses.  The  fact  that 
the  fund  from  which  the  claim  is 
payable  is  exhausted  is  no  de- 
fense. Weaver  v.  San  Francisco, 
111  Cal.  319,  43  Pac.  972. 

In  a  suit  to  recover  a  sum  paid 
to  a  municipal  corporation  to  pre- 
vent prosecution  under  a  void  or- 
dinance the  invalidity  of  the  ordi- 
nance Is  no  defense.  Harvey  v. 
Olney,  42  111.  336. 

The  inability  of  the  municipal 
corporation  to  pay  founded  on  the 
fact  that  all  that  could  be  law- 
fully raised  by  taxation  had  been 
appropriated,  held  to  be  no  de- 
fense to  an  action  founded  on  a 
binding  contract.  Davenport  Gas 
&  Coke  Co.  V.  Davenport,  13  la. 
229. 

Set-off  as  a  defense  under  par- 
ticular law.  Taylor  v.  New  York, 
82  N.  Y.  10;  aff'g  20  Hun  (N.  Y.), 
292. 

A  counterclaim  on  account  of 
damages  arising  from  the  fact 
that  because  of  plaintiff's  suit  the 
municipal  corporation  is  prevent- 
ed from  negotiating  Its  bonds  is 
not  available.  McGregor  v.  Cook, 
4  Willson  Civ.  Cas.  Ct.  App.  (Tex.), 
§  141,  16  S.  W.  936. 

Fraud  a  good  defense  in  action 
by  assignee  of  orders  for  supplies, 
notwithstanding  the  orders  had 
been  accepted  by  the  comptroller. 
Lewis  &  Butler  v.  Philadelphia,  3 
Phil.    (Pa.)   267. 


Defense  of  ultra  vires  is  not 
available  to  municipal  corporation 
unless  pleaded.  Brennan  v.  Al- 
bany, 128  N.  Y.  S.  334,  143  App. 
Div.  752,  re^g  121  N.  Y.  S.  895,  67 
Misc.  Rep.  42. 

The  defense  of  the  municipality 
that  the  contract  sued  on  is  in 
excess  of  the  constitutional  limit 
must  be  supported  by  affirmative 
proof.  Quackenbush  v.  Yankton, 
186  Fed.  991,  108  C.  C.  A.  661. 

The  fact  that  the  corporation 
counsel  instituted  the  suit  without 
direction  by  the  mayor  as  requir- 
ed by  statute  is  no  defense,  such 
direction  not  being  a  condition 
precedent.  Syracuse  v.  Roscoe, 
123  N.  Y.  S.  403,  66  Misc.  Rep. 
317. 

In  an  action  by  a  police  officer 
for  salary  the  defense  that  there 
was  no  such  office  to  fill  must  be 
raised  by  answer  and  not  by  de- 
murrer. Huntington  v.  Boyd,  25 
Ind.  App.  250,  57  N.  B.  939. 

A  statute  providing  that  im- 
provement certificates  shall  be 
a  lawful  indebtedness  against  the 
municipality  will  not  prevent  the 
defense  of  fraud  in  an  action 
thereon.  O'Neil  v.  Hoboken,  73 
N.  J.  L.  189,  63  Atl.  986. 

Sufficiency  of  statement  of  facts 
to  constitute  defense  of  fraud. 
O'Neil  V.  Hoboken,  73  N.  J.  L.  189, 
63  Atl.  986. 

Where  suit  is  filed  against  a 
municipal  corporation  to  restrain 
the  perpetration  of  ultra  vires 
acta,  the  fact  that  the  corporation 
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§  2499.    Judgment. 

The  nature  of  the  jiidgment  that  may  be  rendered,  of 
coursb,  will  be  determined  by  the  character  of  the  action 
and  the  relief  sought,  and  the  local  laws  touching  the 
subject.  A  general  judgment  against  a  municipality  usu- 
ally cannot  be  rendered  for  ^  demand  payable  only  out  of 
a  particular  fund.'^^  And  judgment  in  an  action  in  per- 
sonam should  not  direct  payment  thereof  out  of  a  par- 
ticular fund.''® 

A  judgment  in  an  action  against  a  town,  it  has  been 
held,  is  not  void  because  it  is  rendered  against  the 
mayor  and  board  of  aldermen  where  the  prayer  of  the 
petition  is  that  the  town  through  its  proper  ofi&cers  be 
required  to  do  the  things  sought  to  be  accomplished  by 
the  action.'^'' 


and  its  oflacers  revoke  the  orders 
under  which  the  acts  were  direct- 
ed to  he  done,  and  abandon  the 
Illegal  scheme,  does  not  afford 
cause  for  the  dismissal  of  the  suit. 
Gillespie  v.  Gibbs,  147  Ala.  449,  41 
So.  86S. 

Defenses  in  actions  to  enforce 
ordinances.  See  §§  1079  to  1086 
ante,  vol.   3.  , 

75.  Crane  v.  Urbana,  2  111.  .^pp. 
559. 

76.  Chicago  v.  DufCy,  117  111. 
App.  261. 

77.  Jonestown  t.  Ganong,  97 
Miss.  67,  52  So.  579,  affd  in  97 
Miss.  67,  52  So.  692. 

In  Oklahoma  a  judgment  against 
a  city  becomes  dormant  after  five 
years  from  its  rendition  unless 
execution  has  been  issued  there- 
on, and  mandajnus  to  enforce 
same  thereafter  will  be  denied. 
Beadles  v.  Fry,  15  Okla.  428,  82 
Pac.  1041,  2  L.  R.  A.  (N.  S.)   855. 


A  Judgment  against  a  city  for 
work  in  the  amount  not  exceed- 
ing the  existing  appropriation 
for  the  purpose  will  not  be  re- 
versed on  appeal  merely  because 
other  parties  have  filed  claims 
for  like  services  which  have  not 
been  paid,  even  though  the 
amount  of  the  judgment  plus  the 
amount  of  the  other  claims  would 
exceed  the  appropriation.  Curtis 
V.  Jersey  City,  82  N.  J.  L.  250,  82 
Aa.'875. 

Where  suit  was  begun  against 
the  mayor  and  aldermen  of  a  mu- 
nicipal corporation,  a  judgment 
which  followed  the  summons  and 
cqmplaint  as  to  the  style  of  the 
cause  was  held  sufficient  although 
after  the  action  had  been  com- 
meiiced  a  statute  was  enacted 
which  provided  that  all  municipal 
corporations  shall  be  bodies  politic 
and  corporate.  Birmingham  v. 
Crane   (Ala.  1911),  56  So.  723. 
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§  2500.     Enforcement  of  judgment. 

Unless  allowed  by  statute,  no  execution  can  be  issued 
on  a  judgment  against  a  municipality.''*  "Ordinarily 
the  only  means  that  a  municipal  corporation  has  for  the 
payment  of  its  liabilities  is  the  power  of  taxation;  and 
to  this  power  must  its  creditors  look  for  payment  rather 
than  to  the  real  or  personal  estate  of  the  corporation 
which  it  may  possess.  It  is  very  clear  that  none  of  the 
property  of  a  municipal  corporation,  whether  real  or 
personal  necessary  to  the  corporation  for  governmental 
purposes,  could  be  seized  and  sold  even  if  the  usual  pro- 
cess for  collecting  a  judgment  could  issue  against  such 
corporation.  The  provision  for  a  mandatory  writ  is 
therefore  highly  beneficial  to  the  creditor,  as  it  affords 
him  a  plain,  simple  and  ready  means  of  enforcing  pay- 
ment, whilst  at  the  same  time  it  protects  the  public  from 
the  danger  of  loss  arising  from  forced  sales  of  such 
property  as  might  be  levied  and  sold.  The  theory  of  the 
law  is  that  no  claims  should  exist  against  a  municipal 
corporation  other  than  such  as  could  be  readily  met 
through  the  power  of  taxation."  ''^ 

A  decree  against  a  city  in  an  action  by  the  state  to  re- 
cover schools  funds  misappropriated  by  the  city  may  be 
satisfied  out  of  the  general  revenues  or  such  as  may  be 
derived  from  a  tax  imposed  to  meet  the  judgment,  and 
not  from  current  school  revenues.*"  But  it  has  been  held 
in  Kansas  and  in  Oklahoma  that,  in  the  absence  of  stat- 

78.    Chicago   v.   Hasley,   25   111.  v.  Hibbard,  19  111.  App.  421;  Cairo 

595;    Odell   v.    Schro"feder,    58    111.  v.  Allen,  3  111.  App.  398;  People  v. 

353;    Bloomington   v.   Brokaw,   77  Superior  Court,  55  111.  App.  376; 

111.  194;   Olney  v.  Harvey,  50  111.  Gibson  v.   Murray,   120   111.   App. 

453,    99   Am.   Dec.    530;    Morrison  296,  aff'd  in  216  111.  589,  75  N.  E. 

V.    Hinkson,    87    111.    587,    29   Am.  319;   Amy  v.  Galena,  7  Fed.   163, 

Rep.  77;    Elgin  v.  Eaton,   83  111.  10  Biss.  263;  Brockway  v.  Oswego, 

535,  25  Am.  Rep.  412;   Kansas  v.  40  Fed.  612;  United  States  v.  New 

Juntgen,    84    111.   360;     Paris     v.  Orleans,  17  Fed.  483.> 
Cracraft,    85    111.    294;     Flora    v.  79.    Monagahan  v.  Philadelpbia, 

Naney,  136   111.  45,  26  N.  E.   645,  28   Pa.   St.   207. 
aff'g  31  111.  App.  493 ;    Virden  v.         80.  State  v.  Kiioxville,  115  Tenn. 

Flshback,  9  111.  App.  82;  Sheridan  175,  90  S.  W.  389. 
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utory  provision  for  the  collection  of  judgments  against 
municipal  corporations,  such  judgments  may  be  collected 
by  execution.®^  However,  in  the  latter  state  it  is  held 
that  execution  cannot  be  levied  on  municipal  property 
used  for  government  purposes  nor  upon  the  general  rev- 
enues of  the  municipality  in  the  absence  of  statute  au- 
thorizing it.** 

Under  some  charter  or  statutory  provisions,  judg- 
ments against  the  municipality  are  not  enforceable  by 
execution  until  after  an  annual  tax  has  been  levied  and 
collected  therefor.  The  intent  of  such  provisions  is  that 
the  municipaEty,  after  the  rendition  of  a  judgment, 
shaU  have  a  proper  time  in  which  to  raise  the  money 
for  its  payment.** 

It  is  sometimes  expressly^  provided  by  statute  that  no 
execution  shall  issue  on  judgments  against  towns,**  pr 
cities.*®  A  state  statute  making  it  unlawful  to  issue  an 
execution  or  fieri  facias  to  enforce  payment  of  any  judg- 
ment against  a  certain  city  in  the  state,  it  has  been  held, 
does  not  apply  propria  vigore  to  judgments  of  federal 
courts.*® 

A  federal  statute  providing  that  "The  party  recover- 
ing a  judgment  in  any  common  law  cause  in  any  circuit 
or  district  court,  shall  be  entitled  to  similar  remedies  upon 
the  same  by  execution  or  otherwise,  to  reach  the  prop- 
erty of  the  judgment  debtor,  as  are  now  provided  in 
like  cases  by  the  laws  of  the  state  in  which  such  court  is 

SI.    Independence  v.  Trouvalle,  ance  of  executions  on  judgments 

15   Kan.    70;    Beadles   v.   Fry,    15  against  towns  has  been  held  not 

Okla.  428,  82  Pac.  1041,  2  L.  R.  A.  applicable  to    judgments    against 

(N.  S.)    855.  .  cities.    State  ex  rel.  v.  Milwaukee, 

82.  Beadles  v.  Fry,  15  Okla.  20  Wis.  87  (overruling  Crane  v. 
428,  82  Pac.  1041,  2  L.  R.  A.  (N.  Fond  Du  Lac,  16  Wis.  196  on  this 
S.)    855.  point)  i   Watertow'n    v.    Cady,    20 

83.  Frederick    v.    Gloversville,  Wis.   501. 

97   N.   Y.   S.   1105,   112   App.   Div.  85.    New  Orleans  v.  Ruleffl,   23 

146.  La.  Ann.  70S. 

'84.    Crane  v.  Fond  Du  Lac,  16  86.    Canal  &  C.   St.  R.   Co.  v. 

Wis.  196.  Hart,   114   U.   S.   654,   5   Sup.   Ct. 

A  statute  prohibiting  the  lasu-  1127,   29   L.   Ed.   226. 
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held,  or  by  any  laws  hereafter  enacted  which  may  be 
adopted  by  general  rules  of  snch  circuit  or  district 
court"  was  held  to  authorize  the  issuance  of  an  execution 
on  a  judgment  against  a  city.*'^ 

The  property  of  citizens  and  tax  payers  of  a  munic- 
ipal corporation  cannot  be  taken  to  satisfy  a  judgment 
against  the  municipality,®*  and  usually  the  only  method 
of  obtaining  satisfaction  is  by  mandamus  to  require 
payment  or  to  compel  the  levy  of  a  tax  therefor.*^  How- 
ever, mandamus  will  not  lie,  it  has  been  held,  to  compel  a 
municipal  council  to  include  in  the  annual  budget  a  sum 
sufficient  to  pay  a  judgment  against  the  municipality 
where  the  statute- provides  that  such  judgments  can  be 
paid  only  after  statutory,  necessary  and  usual  charges 
have  been  provided  for  in  the  budget,  leaving  the  ques- 
tion as  to  what  are  usual  and  necessary  charges  to  be 
determined  by  the  council.^"  And  in  Mississippi  it  has 
been  held  that  a  statute  prohibiting  the  incurring  of  in- 
debtedness by  a  municipality  or  the  drawing  of  war- 
rants therefor  in  excess  of  funds  on  hand  does  not  limit 
the  power  of  a  court  in  enforcing  its  judgments  against 
a  municipality  and  compelling  it  by  mandamus  to  satis- 
fy the  same.** 

§  2501.     Costs. 

Under  some  statutes  presentation  of  the  claim  before 
suit  is  necessary  to  entitle  the  plaintiff  to  costs  in  an  ac- 
tion against  the  municipality  thereon.®^ 

The  rule  denying  the  right  to  an  execution  against  a 

87.  Canal  &  C.  St.  R.  Co.  v.  91.  Jonestown  v.  Ganong,  97 
Hart,  114  U.  S.  654,  5  Sup.  Ct.  Miss.  67,  52  So.  692,  aft'g  97  Miss.. 
1127,  29  L.  Ed.  226.     See  also  Ex      67,  52  So.  579. 

parte  Boyd,  105  TJ.  S.  647,  26  L.  See   chapter  51  post,   this  toI- 

Bd.  1200.  ume,  relating  to  mandamus. 

88.  People  t.  San  Francisco,  4  92.  Onondaga  County  v.  Am- 
Cal.  127,   150.  sterdam,  124  N.  Y.  S.  562,  140  App. 

89.  Graham  t.  Tuscombla,  146  Div.  916. 

Ala.  449,  42  So.  400.        .  See   chapter   48   ante,   this  vol- 

90.  State  v.  New  Orleans,  116      ume. 
La.  851,  41  So.  115. 
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municipal  corporation  on  judgment,  it  has  been  held, 
includes  a  judgment  for  costs.®^ 

In  the  absence  of  statutory  provision,  it  has  been  held, 
a  judgment  of  costs  may  be  enforced  against  a  municipal 
corporation  by  mandamus  or  execution.** 

2.      PABTICTn.AK   ACTIONS. 

§  2502.     Equitable  remedies — injunction  in  general. 

The  municipal  corporation  is  subject  to,  and  may  in- 
voke in  its  capacity  as  an  organ  of  local  government, 
the  usual  appropriate  equitable  remedies.®^  Accordingly 
injunction  will  lie  to  restrain  a  municipal  corporation 
from  acts  inflicting  irreparable  damage  to  private  rights 
or  property  -without  authority  of  law,**  where  such  acts 
are  ministerial  and  not  legislative  or  discretionary ,*''^  and 


93.  Kinmundy  v.  Mahan,  72  111. 
462;  Kansas  v.  Juntgen,  84  111. 
360. 

94.  Hodges  v.  Board  of  Revi- 
sion, 3  Law  Times  (N.  S.)  (Pa.), 
77. 

See  chapter  51,  Mandamus, 
post,   this  volume.  ' 

95.  See  Index,  titles  "Equity," 
"Injunction"  and  various  equita- 
ble titles. 

96.  California.  Los  Angeles  v. 
Los  Angeles  City  Water  Co.,  124 
Cal.  368,  57  Pac.  210. 

GoloraAo.  Denver  v.  Mullen,  7 
Colo.  345,  3  Pac.  693. 

Illinois.  Quincy  v.  Bull,  106  111. 
337;  Pagames  v.  Chicago,  111  111. 
App.  590;  Lemmon  v.  Guthrie 
Center,  113  la.  36,  84  N.  W.  986, 
86  Am.  St.  Rep.  361. 

Missouri.  Springfield  Ry.  Co.  V. 
Springfield,  85  Mo.  674;  Glasgow 
V.  St.  Louis,  15  Mo.  App.  112. 

New  Jersey.  Coast  Co.  v.  Spring 
Lake,  56  N.  J.  Eq.  615,  36  Atl.  21. 


NeiD  York.  Milhau  v.  Sharp,  17 
Barb.  (N.  T.)  435,  9  How.  Pr.  102; 
Christopher  v.  New  York,  13  Barb. 
(N.  Y.)   567. 

Pennsylvania.  Penn  Iron  Co.  v. 
Lancaster,  25  Pa.  Super.  Ct.  478. 

Virginia.  Bristol  Door  &  Lum- 
ber Co.  V.  Bristol,  97  Va.  304,  33 
S.  R  588,  75  Am.  St.  Rep.  783; 
Roanoke  v.  Bo}ling,  101  Va.  182, 
43    S.   E.   343. 

Wisconsin.  Lumsden  v.  Mil- 
waukee, 8  Wis.  485. 

Will  lie  to  prevent  sale  of 
property  to  pay  for  street  paving 
where  acts  of  city  authorities  in 
directing  paving  to  be  done  are 
without  authority.  Holland  v. 
Baltimore,  11  Md.  186,  69  Am. 
Dec.  195. 

Will  not  lie  to  restrain  borough 
officers  from  entering  on  duties. 
Updegraff  v.  Craus,  47  Pa.  St.  103. 

See  Index,  title  "Injunction." 

97.  Bond  v.  Newark,  19  N,  J. 
Eq.  376;  §  376  et  seq.  ante,  vol.  L 
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^there  is  no  adequate  remedy  at  law.®'  Likewise  equity 
will  enjoin  municipal  authorities  from  holding  an  elec- 
tion to  determine  whether  certain  territory  shall  be  an- 
nexed to  a  city,  when  the  ordinance  calling  the  election 
is  plainly  ultra  vires  and  there  is  no  warrant  of  law  for 
holding  the  election.'®  So  a  municipal  corporation  may 
be  restrained  by  injunction  from  imposing  upon  its  tax 
payers  taxes  or  burdens  not  authorized  by  law,^  o/r  from 
expending  money  to  be  raised  by  taxation  in  a  manner 
contrary  to  law.^  So  if  an  issue  of  municipal  bonds  is 
invalid,  the  issuance  may  be  enjoined  before  the  bonds 
fall  into  the  hands  of  bona  fide  purchasers.'    And  in  a 


98.  Legal  remedy.  Equity  will 
not  restrain  a  municipal  corpora- 
tion and  its  officers  from  perform- 
ing an  act  which  is  illegal  and 
unwarranted  by  law,  on  the  ground 
that  it  will  necessitate  a  levy  of 
heavy  taxes  or  special  assess- 
ments, as  ftie  law  affords  a 
remedy,  for  payment  may  be  re- 
sisted. Brush  V.  Carbondale,  78 
111.  74. 

99.  "The  general  rule  undoubt- 
edly is  that  courts  of  equity  will 
not  Interefere  In  matters  of  elec- 
tion. To  say  that  this  rule  is 
without  exception  seems  to  be 
purely  arbitrary.  Why  should  not 
such  an  election  as  the  one  now 
under  consideration  be  enjoined? 
It  is  not  an  election  in  which  a 
public  office  is  Involved,  the  right 
to  hold  which  may  be  easily  and 
effectually  tested  by  the  writ  of 
quo  warranto,  but  it  Is  an  election 
to  determine  whether  or  not  given 
territory  shall  be  annexed  to  the 
city  of  Macon."  Macon  v.  Hughes, 
110  Ga.  795,   804,  36   S.  E.  247. 

1.  §§  801  to  805  ante,  vol.  2; 
Wood  V.  Draper,  24  Barb.  (N.  Y.) 
187. 


Special  tax,  to  enjoin  collection 
of.    Page  V.  St.  Louis,  20  Mo.  136. 

Illegal  taxes.  Suit  to  restrain 
sale  of  personal  property  denied, 
but  held  same  would  lie  as  to  real 
property.  Lockwood  v.  St.  Liouis, 
24  Mo.  20. 

Injunction  to  restrain  collection 
of  wrongful  taxes,  §§  2346,  2410 
ante,  this  volume. 

To  prevent  carrying  into  effect 
ultra  vires  contract — union  label 
on  printing.  Atlanta  v.  Stein,  111 
Ga.  789,  36  S.  E.  932,  51  L.  R.  A. 
335. 

Injunction  proper  by  one  city 
against  an  adjacent  city  which  has 
wrongfully  assumed  municipal  ju- 
risdiction over  territory  within  the 
limits  of  complainants.  East  St. 
Louis  V.  New  Brighton,  34  111. 
App.  494. 

2.  De  Baun  v.  New  York,  16 
Barb.  (N.  Y.)  392;  Christopher  v. 
New  York,  13  Barb.   (N.  Y.)   567; 

Bond  V.  Newark,  19  N.  J.  Eq.  376. 
See  chapter  52  post. 

3.  §  2346  ante,  this  volume. 
Actions,   remedies  and  defenses 

relating    to    municipal    bonds,    §§ 
2346  to  2356  ante,  this  volume. 
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proper  case  a  municipal  corporation  will  be  restrained 
by  injunction  from  creating  a  nuisance  on  private  prop- 
erty, as  by  the  discharge  of  sewage  or  drainage  or 
poisonous  gases  thereon,*  or  by  discharging  sewage  or 
filth  into  a  stream  and  polluting  the  water  to  the  damage 
of  lower  riparian  owners."- 

On  the  other  hand,  the  general  rule  is  that  Ho  act  of  a 
municipal  corporation  within  the  sphere  of  its  powers, 
which  is  free  from  fraud  or  collusion,  and  which  involves 


4.  Connecticut.  Mootry  v.  Dan- 
bury,  45  Conn.  550,  29  Am.  Rep. 
703;  Danbury,  etc.  R.  Co.  v.  Nor- 
walk,  37  Conn.  109. 

Georgia.  Atlanta  v.  Warnock, 
91  Ga.  210,  18  S.  E.  135,  23  L. 
R.  A.  301,  44  Am.  St.  Rep.  17; 
Butler  V.  Thomasville,  74  Ga.  570. 

Illinois.  Dlerks  v.  Addison  Tp., 
142  111.  197,  31  N.  E.  496. 

New  York.  Cbapman  v.  Ro- 
chester, 110  N.  Y.  273,  18  N.  E.  88, 
1  L.  R.  A.  296,  6  Am.  St.  ,Rep.  366; 
Gould  V.  Rochester,  105  N.  Y.  46, 
12  N.  E.  275;  Stoddard  v.  Saratoga 
Springs,  127  N.  Y.  261,  27  N.  E. 
1030;  Vick  v.  Rochester,  46  Hun 
(N.  Y.),  607;  Beach  v.  Elmira,  22 
Hun  (N.  Y.),  158. 

Wisconsin.  Pettigrew  v.  Bvans- 
ville,  25  Wis.  223,  3  Am.  Rep.  50. 

5.  Dwlght  V.  Hayes,  150  111. 
273,  37  N.  E.  218,  41  Am.  St.  Rep. 
367. 

But  see  Valparaiso  v.  Hagen, 
153  Ind.  337,  54  N.  E.  1062,  48 
L.  R.  A.  707,  74  Am.  St.  Rep. 
305;  Woodward  v.  Worcester,  121 
Mass.  245;  Smith  v.  Sedalia,  244 
.Mo.  107,  125,  149  S.  W.  597; 
Demby  v.  Kingston,  60  Hun  (N. 
Y.)   294. 

See  §§  1440  to  1446,  ante,  vol.  4. 

Right     of    city   to     injunction 


against  riparian  proprietor  for 
polluting  waters.  In  the  case  of 
Baltimore  v.  Warren  Mfg.  Co.,  the 
city  asked  an  injunction  against 
the  defendant  to  restrain  it  from 
polluting  Gunpowder  River,  the 
source  of  Its  (Baltimore's)  sup- 
ply of  water  for  drinking  and 
other  purposes.  The  defendant 
was  an  upper  riparian  proprietor, 
and  the  charge  against  it  was 
that  it  discharged  into  said  stream 
refuse  water  from  its  factory,  im- 
pregnated with  divers  injurious 
Ingredients  and  substances,  put 
into  the  same  by  the  defendailt 
at  Its  factory,  whereby  the  water 
was  rendered  less  pure  and  fit  for 
use  by  man  as  drinking  water. 
This  charge  was  held  to  be  too 
vague  as  to  the  nature  and  char- 
acter of  the  defilement,  but  the 
additional  charge  that  it  erected, 
maintained  and  used  divers  large 
privies  and  hog  pens  at  or  near 
said  factory,  the  excrement  and 
filth  whereof  the  defendants 
caused  or  willfully  suffered  and 
permitted  to  be  discharged  into 
the  waters  of  Gunpowder  River, 
whereby  the  water  of  the  stream 
was  greatly  polluted,  was  held  to 
be  cause  for  Injunction.  Balti- 
more V.  Warren  Mfg.  Co.,  59  Md. 
96. 
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the  exercise  of  administrative  or  legislative  discretion 
on  the  part  of  the  municipal  authorities  will  be  restrained 
by  injunction"  unless  there  is  an  abuse  of  discretion 
resulting  in  damage  or  oppression  to  an  individual,  or 
his  property  or  his  rights  therein  J  For  example,  award- 
ing a  contract  involves  discretion  and  ordinarily  will  not 
be  interfered  with  by  injunction.*  So  devising  a  plan 
of  sewerage  is  an  exercise  of  discretion  with  which 
equity  will  not  usually  interfere  by  injunction.' 

§  2503.     Same — enactment  of  ordinance. 

The  exercise  by  a  municipality  of  its  laws  making 
power  ordinarily  will  not  be  restrained  or  interfered 
with  by  a  court  of  equity.  Hence,  as  considered  in  a 
prior  volume,  the  passage  of  an  ordinance  or  resolution 
within  the  scope  of  the  corporate  powers  will  not  be  re- 
strained by  injunction,^"  except,  perhaps,  in  cases  where 


6.  Connecticut.  Dailey  v.  New 
Haven,  60  Conn.  314,  22  Atl.  945, 
14  L.  R.  A.  69;  Whitney  v.  New 
Haven,  58  Conn.  450,  20  Atl.  666; 
Fellowes  v.  New  Haven,  44  Conn. 
240,  26  Am.  Rep.  447. 

Iowa.  Des  Moines  Gas  Co.  v. 
Des  Moines,  44  la.  505,  24  Am. 
Rep.  756. 

Louisiana.  Municipality  No.  1 
V.  Municipality  No.  2,  12  La.  49. 

Michigan.  Detroit  v.  Hosmer 
(Circuit  Judge),  79  Mich.  384,  44 
N.  W.  622. 

New  York.  Wilkins  v.  New 
York,  30  N.  Y.  S.  424,  9  Misc. 
Rep.  610;  Talcott  v.  Buffalo,  125 
N.  Y.  280,  26  N.  E.  263;  Ziegler  v. 
Chapin,  126  N.  Y.  342,  27  N.  E. 
471. 

Pennsylvania.  Roumfort  v.  Har- 
risburg,  2  Pearson   (Pa.),  101. 

United  States.  Union  Steam- 
boat Co.  V.  Chicago,  39  Fed.  723; 
GoBzler  v.  Georgetown,  6  Wheat. 
(U.  S.)  593,  5  L.  Ed.  338. 


See  §§  376  to  379,  ante,  vol.  1. 

Will  not  lie  to  determine  right 
to  office.  Cochran  v.  McCleary,  22 
la.  75;  Tappan  v.  Gray,  7  Hill.  (N. 
Y.)  259;  Markle  v.  Wright,  13  Ind. 
548;  Hagner  v.  Heyberger,  7  Watta 
&  Serg.  (Pa.)  104,  42  Am.  Dec. 
220. 

Injunction  to  restrain  removal 
of  officer  will  not  lie.  Re  Sawyer, 
124  U.  S.  200,  8  Sup.  Ct.  482,  31 
L.  Ed.   402. 

7.  Brush  V.  Carbondale,  78  111. 
74. 

8.  Findley  v.  Pittsburg,  82  Pa. 
351;  Interstate,  etc.  Paving  Co.  v. 
Philadelphia,  164  Pa.  477,  30  Atl. 
383;  Renting  v.  Titusville,  175  Pa. 
512,  34  Atl.  916;  Carroll  v.  Phila- 
delphia, 183  Pa.  55,  38  Atl.  1102; 
§   1240,  ante,  vol.  3. 

9.  Johnson  v.  Avondale,  1  Ohio 
Cir.  Ct.  R.  229;  §§  1435,  1834  et 
seq.  ante,  vol.  4. 

10.  I  705  ante,  vol.  2. 

Bond  V.  Newark,  19  N.  J.  Eq 
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the  mere  passage  of  an  ordinance  or  resolution  beyond 
the  scope  of  the  corporate  power,  without  any  action 
or  attempt  to  enforce  it,  would  instantly  produce  irre- 
parable injury."  So  where  legislative  action  by  a  mu- 
nicipal corporation  contemplates  a  disposition  of  pub- 
lic property  by  devoting  it,  in  part  at  least,  to  the  uses 
of  a  private  corporation  or  person,  or  where  an  illegal 
grant  is  threatened,  or  the  action  attempted  is  corrupt 
or  fraudulent,  it  seems  such  proposed  action  may  be 
restrained  by  injunction.^^    But  the  fact  that  the  legisla- 


376;  Meredith  v.  Sayre,  32  N.  J. 
Bq.  557;  Cape  May,  etc.  R.  Co.  v. 
Cape  May,  35  N.  J.  Eq.  419;  Whit- 
ney V.  New  York,  28  Barb.  (N. 
Y.)  233;  Milhau  v.  Sharp,  15  Barb. 
(N.  Y.)  193;  Kadderley  v.  Port- 
land, 44  Ore.  118,  74  Pac.  710,  75 
Pac.  222;  State  ex  rel.  v.  Superior 
Court,  105  Wis.  651,  81  N.  W. 
1046,  48  L.  R.  A.  819;  New  Orleans 
Water  Works  Co.  v.  New  Orleans, 
164  U.  S.  471,  17  Sup.  Ct.  161,  41 
L.  Ed.  518;  Alpers'  v.  San  E^an- 
clsco,  32  Fed.  503;  Murphy  v.  East 
Portland,    42    Fed.    308. 

11.  Port  of  Mobile  V:  Louis- 
ville, etc.  R.  Co.,  84  Ala.  115,  4 
So.  106,  5  Am.  St.  Rep.  342; 
Stevens  v.  St.  Mary's  Training 
School,  144  111.  336,  32  N.  E.  962, 
18  L.  R.  A.  832,  36  Am.  St.  Rep. 
438;  People  v.  Sturtevant,  9  N.  Y. 
263,  59  Am.  Dec.  536;  Davis  v. 
New  York,  1  Duer  (N.  Y.)  451. 
498;  Whitney  v.  New  York,  28 
Barb.  (N.  Y.)  233;  Kadderley  v. 
Portland,  44  Ore.  118,  74  Pac.  710, 
75  Pac.  222;  International  Trad- 
ing Stamp  Co.  V.  Memphis,  101 
Tenn.  181,  47  S.  W.  136;  Murphy 
V   Portland,  42  Fed.  308. 

"There  seems  to  be  some  di- 
versity of  opinion  upon  this  sub- 
ject;   or   as   we   have   intimated. 


there  may  be  exceptions  to  the 
doctrine  of  non-interference.  For 
example;  if  It  should  be  made  to 
appear  that  the  legislative  body 
of  a  municipality  was  about  to 
pass  some  ordinance,  resolution  or 
order,  and  that  its  passage  would 
occasion,  or  be  immediately  fol- 
lowed by,  some  irreparable  loss 
or  injury  beyond  the  power  of 
redress  by  subsequent  judicial  pro- 
ceedings, a  court  of  equity  might  ■ 
perhaps  extend  Its  strong  arm  to 
prevent  sucii  loss  or  Injury."  Lewis 
V.  Denver  City  Waterworks  Co., 
19  Colo.  236,  34  Pac.  993,  41  Am. 
St.    Rep.    248. 

Acceptance  of  ordinance  by  a 
street  railway  company  may  be 
restrained  at  the  suit  of  a  tax 
payer  where  it  grants  privileges 
not  authorized  by  law.  Cincinnati 
Street  R.  Co.  v.  Smith,  29  Ohio 
St.   291. 

In  Caiifornia,  the  statutes  pro- 
hibit the  granting  of  an  injunction 
to  restrain  the  enactment  of  leg- 
islation by  a  municipal  corpora- 
tion. Alpers  V.  San  Francisco,  32 
Fed.  503. 

12.  §  705,  p.  1536  ante,  vol.  2; 
People  V.  Sturtevant,  9  N.  Y.  263, 
274,  59  Am.  Dec.  536;  People  v. 
New  York,  32  Barb.   (N.  Y.)   102; 
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tive  action  may  be  in  disregard  of  constitutional  re- 
straints and  limpair  the  obligation  of  a  contract  does  not 
authorize  the  court  to  restrain  the  passage  thereof  by  in- 
junction.^* The  proper  remedy  in  such  cases  is  by  injunc- 
tion to  prevent  the  execution  or  enforcement  of  such 
action.^* 

§  2504.     Same — enforcement  of  ordinance. 

As  treated  elsewhere  in  this  work,  ordinarily  injunc- 
tion will  not  lie  to  restrain  prosecutions  under  a  munic- 
ipal ordinance.^''  It  is  only  where  the  enforcement  will 
result  in  irreparable  injury,  or  where  authority  to  in- 
terfere arises  under  some  other  recognized  head  of 
equity  that  a  court  of  chancery  will  restrain  the  enforce- 
ment of  ordinances,^*  as  for  example,  where  a  multi- 
plicity of  prosecutions  are  instituted,  in  which  event,  it 
has  been  held,  some  of  them  may  be  stayed  in  order  to 
test  the  validity  of  the  ordinance,"  or,  to  give  another 
illustration,  where  the  ordinance  is  absolutely  void  and 

People  V.   Dwyer,   90  N.   Y.   402,  115;  New  Home  Sewing  Machine 

aff'g  27  Hun,  548.  Co.  v.  Fletcher,  44  Ark.  139;  Gar- 

13.  Montgomery  Gas  Light  Co.  rlson  v.  Atlanta,  68  Ga.  64;  Phil- 
y.  Montgomery,  87  Ala.  245,  6  So.  lips  v.  Stone  Mountain,  61  Ga.  386; 
113,  4  L.  R.  A.  616;  Lewis  v.  Den-  Pope  v.  Savannah,  74  Ga.  365; 
ver  City  Waterworks  Co.,  19  Oolo.  Bainbrldge  t.  Reynolds,  111  Ga. 
236,  34  Pac.  993,  41  Am.  SfRep.  758,  36  S.  E.  935;  Paulk  v.  Syca- 
248;  New  Orleans  El.  Ry.  Co.  v.  more,  104  Ga.  24,  30  S.  E.  417, 
New  Orleans,  39  La.  Ann.  127,  1  41  L.  R.  A.  772,  69  Am.  St.  Rep. 
So.  434;  Alpers  v.  San  Francisco,  128;  Poyer  v.  Des  Plaines,  20  111. 
32  Fed.  506;  New  Orleans  Water  App.  30,  aft'd  In  123  111.  Ill,  13 
Works   Co.   V.   New  Orleans,   164  N.  B.  819,  5  Am.  St.  Rep.  494. 

TJ.    S.    471,    17    Sup.    Ct.    161,    41  16.     §§   801,  802,   803,  805  ante, 

L.  Ed.  518.  vol.  2;  §  1099  ante,  vol.  3. 

14.  §  805  ante,  vol.  2;  New  17.  Kansas  City  Cable  R.  Co. 
Orleans  Waterworks  Co.  v.  New  v.  Kansas  City,  29  Mo.  App.  89; 
Orleans,  164  U.  S.  471,  17  Sup.  Ct.  South  Covington,  etc.  R.  Co.  v. 
161,  41  L.  Ed.  518.  Berry,  93  Ky.  43,  18  S.  W.  1026, 

15.  §  805  ante,  vol.  2;  §  1099  15  L.  R.  A.  604,  40  Am.  St.  Rep. 
ante,  vol.  3;   Moses    &    Beehe  v.  161. 

Mobile,  52  Ala.  198;  Burnett  v.  See  also  Marvin  Safe  Co.  v.  New 
Craig,  30  Ala.  185,  68  Am.  Dec.     York,  38  Hun  (N.  Y.),.146. 
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there  is  no  other  adequate  remedy  ^®  and  the  invalidity 
of  the  ordinance  has  been  established  at  law.^'  But 
where  the  enforcement  of  a  municipal  ordinance  would 
result  in  a  mere  trespass  for  which  there  is  an  adequate- - 
remedy  at  law,  to  test  the  validity  of  such  ordinance,  it 
has  been  held  that  equity' will  not  enjoin  its  enforce- 
ment.^" And  it  has  been  adjudged,  and  it  is  the  prevail- 
ing rule  that  injunction  will  not  lie  to  test  the  validity 
of  an  ordinance  by  proceedings  to  restrain  prosecutions 
thereunder  where  there  is  a  remedy  by  appeal.^  ^ 

§  2505.     Injunrtion  by  municipal  corporation. 

A  municipal  corporation  may  maintain  suits  by  in- 
junction in  proper  cases.^*  Thus  the  creation  or  con- 
tinuance of  nuisances  detrimental  to  the  public  health, 
safety,  morals  or  peace  may  be  enjoined  at  the  suit  of 
a  municipal  corporation.^*     The  liability  of  the  munici- 


18.  Page  V.  Baltimore,  34  Md. 
558;  Baltimore  t.  Radecke,  49 
Md.  217,  33  Am.  Rep.  239;  Wood 
V.  Brooklyn,  14  Barb.  (N.  Y.)  425. 

19.  Orange  City  v.  Thayer,  45 
Fla.  502,  34  So.  573. 

20.  Orange  City  v.  Thayer,  45 
Fla.  502,  34  So.  573. 

21.  Balnbridge  v.  Reynolds,  111 
Ga.  758,  36  S.  E.  935;  Paulk  v. 
Sycamore,  104  Ga.  24,  30  S.  E.  417, 
41  L.  R.  A.  772,  69  Am.  St.  Rep. 
128;  Levy  v.  Shreveport,  27  La. 
Ann.  620;  Devron  v.  First  Munic- 
ipality, 4  La.  Ann.  11;  Hottinger 
V.  New  Orleans,  42  La.  Ann.  629. 

See  Sec.  1099  ante,  vol.  3. 

22.  San  Francisco  v.  Buckman, 
111  Cal.  25,  43  Pac.  396;  Chicago, 
B.  &  Q.  R.  Co.  V.  Quincy,  136  111. 
489,  27  N.  B.  232;  Watertown  y. 
Cowen  &  Bragg,  4  Paige  (N.  Y.), 
510,  27  Am.  Dec.  80;  Philadelphia 
V.  Thirteenth,  etc.  R.  Co.,  8  Phila. 
(Pa.)  648;  Llano  v.  Llano  County, 


5  Tex.  Civ.  App.  132,  23  S.  W.  1008. 

23.    Alabama.     Webb  v.   Demo- 

polis,  95  Ala.  116,  13   So.  289,  21 

L.  R.  A.  62;  Reed  v.  Birmingham, 

92  Ala.  339,  9  So.  161. 
California.    People  v.  HoUaday, 

93  Cal.  241,  29  Pac.  54,  27  Am.  St. 
Rep.  186. 

Kansas.  State  v.  Crawford,  28 
Kan.  726,  42  Am.  Rep.  182. 

Kentucky.  Ellison  v.  Louis^ 
ville,  17  Ky.  L.  Rep.  593,  31  S.  W. 
723;  Easton  &  A.  R.  Co.  v.  Green- 
wich, 25  N.  J.  Eq.  565. 

Louisiana.  Board  of  Healtji  v. 
Maginnis,  46  La.  Ann.  806,  15  So. 
164. 

Minnesota.  Pine  City  v.  Munch, 
42  Minn.  342,  44  N.  W.  197,  6  L.  R. 
A.  763. 

New  Jersey.  Butterfoss  v.  Board 
of  Health,  40  N.  J.  Eq.  325. 

'New  York.  Bell  v.  Rochester, 
11  N.  Y.  S.  305,  58  Hun,  602;  New 
Brighton  Bd.  of  Health  v.  Casey, 
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pal  corporation  to  pay  damages  caused  by  a  public  nui- 
sance, as  the  obstruction  of  a  highway,  is  a  sufficient  in- 
terest to  entitle  it  to  bring  injunction  proceedings  to 
restrain  the  nuisance.^*  A  municipal  corporation  is 
entitled  to  an  injunction  to  restrain  the  corruption  and 
pollution  of  the  waters  of  a  stream  from  which  it  takes 
water  for  its  inhabitants.^^  But  equity  will  not  lend  its 
aid  to  enforce  ordinances  of  a  municipal  corporation  by 
injunction  restraining  an  act  which  they  forbid,  unless 
the  act  is  shown  to  be  a  nuisance  per  se.^*  Hence,  a 
municipal  corporation  cannot  maintain  a  bill  to  enjoin 
the  erection  of  wooden  buildings  in  violation  of  its  ordi- 
nances, where  such  buildings  are  not  nuisances  per  se^'' 
although  such  a  bill  would  lie  at  the  suit  of  a  property 
owner  who  would  sustain  special  injury  by  the  erec- 
tion.^* 


3  N.  Y.  S.  399,  18  N.  Y.  St.  Rep. 
251;  Gould  v.  Rochester,  105 
N.  Y.  46,  12  N.  E.  275;  People  v. 
Metropolitan  Teleph.  &  Teleg.  Co., 
31  Hun  (N.  Y.),  596;  Moyamen- 
sing  County  v.  Long,  1  Pars.  Sel. 
Eq.   Cas.   143. 

Pennsylvania.  North  Mann- 
heim Twp's  Appeal,  22  W.  N.  C. 
(Pa.)  149;  Philadelphia  v.  Friday 
&  Crump,  6  Phila.  (Pa.)   275. 

24.  Burlington  v.>  Schwarzman, 
52  Conn.  181,  52  Am.  Rep.  571; 
New  Haven  v.  Sargent,  38  Conn. 
50,  9  Am.  Rep.  360;  Watertown  v. 
Cowen  &  Bragg,  4  Paige  (N.  Y.), 
510,  27  Am.  Dec.  80;  Waukesha 
Hygeia,  etc.  Co.  v.  Waukesha,  83 
Wis.  475,  53  N.  W.  675. 

See  also  Easton  &  A.  R.  Co.  v. 
Greenwich,  25  N.  J.  Eq.  565,  567. 

25.  Attorney  General  v.  Steward, 
21  N.  J.  Eq.  340;  Brookline  v. 
Macintosh,  133   Mass.   215. 

See  also  Baltimore  v.  Warren 
Mfg.  Co.,  59  Md.  96. 

26.  Sheldon   v.   "VVeeks,   51    111. 


App.  314;  St.  Johns  v.  McParlan, 
33  Mich.  72,  20  Am.  Rep.  671; 
Green  v.  Lake,  54  Miss.  540,  28 
Am.  Rep.  378;  Hudson  v.  Thorne, 
7  Paige.  (N.  Y.),  261;  Waupun  v. 
Moore,  34  Wis.  450,  17  Am.  Rep. 
446. 

27.  Griswold  v.  Brega,  160  111. 
490,  43  N.  E.  864,  52  Am.  St.  Rep. 
350;  First  Nat.  Bank  v.  Sarlls, 
129  Ind.  201,  28  N.  E.  434,  13  L. 
R  A.  481,  28  Am.  St.  Rep.  185; 
St.  Johns  V.  McFarlan,  33  Mich. 
72,  20  Am.  Rep.  671;  Ellwood  City 
V.  Mani,  16  Pa.  Co.  Ct.  474;  Hones- 
dale  V.  Weaver,  2  Pa.  Dist.  R 
344;  Janesville  v.  Carpenter,  77 
Wis.  288,  46  N.  W.  128,  8  L.  R.  A. 
808,  20  Am.  St.  Rep.  123;  Waupun 
V.  Moore,  34  Wis.  450,  17  Am.  Rep. 
446. 

28.  First  Nat.  Bank  v.  Sarlls, 
129  Ind.  201,  28  N.  E.  434,  13  L. 
R.  A.  481,  28  Am.  St.  Rep.  185; 
Kaufman  v.  Stein,  138  Ind.  49,  37 
N.  B.  333,  46  Am.  St.  Rep.  368, 
§  806,  p.  1726  ante,  vol.  2. 
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§  2506.     Creditor's  remedy — mandamus. 

The  members  of  a  municipal  corporation  are  not  per- 
sonally liable  for  the  debts  of  the  municipality,  but  in 
the  New  England  states,  as  Connecticut,  Massachusetts 
and  Maine,  by  common,  law  or  immemorial  usage,  the 
property  of  any  inhabitatft  may  be  taken  on  execution 
on  a  judgment  against  the  town.^*  State  constitutions, 
as  that  of  Missouri,  sometimes  expressly  provide  that 
"private  property  shall  not  be  taken  or  sold  for  the  pay- 
ment of  the  corporate  debts  of  a  municipal  corpora- 
'  tion."s» 

As  pointed  out  elsewhere  in  this  work,  since  municipal 
property  held  for  governmental  purposes  is  exempt 
from  execution,  and  frequently  from  other  ordinary  judi- 
cial process,*^  in  the  enforcement  of  a  judgment  against 
a  municipal  corporation  the  usual  remedy  of  the  creditor 
is  by  writ  of  mandamus  to  compel  payment  where  there 
are  funds  available,  or  in  the  absence  of  such  funds  to 
force  the  proper  corporate  authorities  to  levy  a  tax  suffi- 
cient to  discharge  the  judgment.  This  subject  is  con- 
sidered in  a  subsequent  chapter.^^ 

Where  a  judgment  had  been  obtained  against  a  board 
of  education,  and  an  attempt  was  made  to  enforce  it  by 
execution  against  property  held  by  it  for  public  school 
purposes,  in  sustaining  an  injunction  to  prevent  the  sale 
of  such  property,  it  was  said:  "As  the  board  is  au- 
thorized to  levy  taxes,  it  would  seem  that  the  appropri- 
ate method  of  procedure,  in  such  cases,  would.be  by 
mandamus  to  compel  the'  levy  of  a  sufficient  tax  to  pay 
the  indebtedness.  ■  Such  a  course  would  certainly  avoid 
all  difficulty,  and  oftentimes  prevent  the  sacrifice  of 
valuable  property.  But,  however,  this  may  be,  what- 
ever may  be  the  proper  course  to  pursue,  we  are  confi- 
dent that  it  would  contravene  the  evident  policy  of  our 

29.  Hin   V.    Boston,    122    Mass.  31.     §  1160  ante,  vol.  3;   §  2500 
344,  349,  23  Am.  Rep.  332;   §  115,     ante.    , 

p.  284  ante,  vol.  1.  32.    Chapter      61,     Mandamus, 

30.  Const  Mo.,  1875,  art.  10,  §      post.  ^ 
13. 
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laws  to  permit  school  property  to  go  under  fi.  fa.,  either 
general  or  special. "  ^' 

As  declared  by  the  United  States  Supreme  Court,  the 
indebtedness  of  a  city  is  conclusively  established  by  a 
judgment  recovered  against  it  in  a  court  of  competent 
jurisdiction;  and  in  enforcing  payment  by  mandamus, 
the  plaintiff  is  not  restricted  to  any  particular  property 
or  revenues,  or  subject  to  any  conditions,  unless  such 
judgment  or  the  particular  local  law  so  provides.^* 

§  2507.     Recovery  of  involuntary  pa3niients  made  to  mu- 
nicipal corporations. 

The  general  rule  is  that,  in  the  absence  of  fraud,  im- 
position, undue  influence  and  the  like,  money  paid  with 
a  full  knowledge  of  the  facts,  but  under  a  mistake  of  the 
law,  cannot  be  recovered  back.^'  But  the  payment  of 
an  illegal  tax  to  a  municipal  corporation  under  any  cir- 
cumstances which,  in  theory  of  law  constitutes  it  an  in- 
voluntary payment,  may  be  recovered  by  ordinary  ac- 
tion.^' The  rule  is  otherwise  if  the  payment  is  volun-. 
tary.*^    Thus  the  payment  of  a  license  tax  provided  for 

33.  state  v.  Tiedemann,  69  36.  The  prerequisite  to  the 
Mo.  306,  308,  33  Am.  Rep.  498.  maintenance  of  a  suit  to  recover 

34.  United   States  v.  New   Or-  back  taxes  collected  by  the  munic- 
leans,  98  U.  S.  381,  25  L.  Ed.  225.  Ipality  are  fully  stated  In  Doug- 
Debts  after  change  of  corporate  las  v.  Kansas  City,  147  Mo.  428, 

boundaries,   §   294  ante,  TOl.  1.  438,  48  S.  W.  851. 

Taxation     and     exemption     on  37.    §  2406  ante,  this  -volume, 

change  of  limits,  §  295  ante,  vol.  1.  When    Involuntary.      Wolfe    v. 

Rights  of  creditors  on  dissolu-  Marshal,   52   Mo.   167;    Robins   v. 

tlon  and  reorganization  of  munic-  Latham,  134  Mo.  466,  36  S.  W.  33; 

Ipal   corporations,   §   310   et  seq..  Union  Ry.  &  Trans.  Co.  v.  Skin- 

ante,  vol.  1.  ner,  9  Mo.  189;    Sowles  v.  Soule, 

35.  Campbell  v.  Clark,  44  Mo.  59  Vt.  131,  7  Atl.  715;  Harmony 
App.  249;  Schell  City  v.  Rumsey  v.  Bingham,  12  N.  T.  99,  62  Am. 
Mfg.  Co.,  39  Mo.  App.  264;  Mutual  Dec.  142;  Maguire  v.  State  Sav- 
Sav.  Inst.  v.  Enslln,  46  Mo.  200;  ings  Association,  62  Mo.  344.  See 
Wolfe  V.  Marshal,  52  Mo.  167;  Loring  v.  St.  Louis,  80  Mo.  461, 
Union  Savings  Assn.  v.  Kelor,  7  aff'g  10  Mo.  App.  414. 

Mo.  App.   158;    Couch  v.  Kansas         Where  an  illegal  assessment  and 
r.ity,  127  Mo.  436,  30  S.  W.  117.     levy  of  taxes  has  been  made,  and 
5  McQ.  56 
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by  void  ordinance,  under  threat  of  arrest  is  not  made 
voluntarily,  but  may  be  recovered.*^  So,  ;^ayment  of  a 
water  license  under  threat  of  turning  off  water  in  case 
of  continued  refusal,  is  payment  under  compulsion,  and 
if  the  charge  is  excessive  the  excess  may  be  recovered 
and  that  without  tendering  the  amount  really  due.^' 
But  a  voluntary  payment,  without  duress  of  person  or 
goods,  of  an  assessment  for  the  expense  of  grading  and 
paving  a  street  under  an  ordinance  which  wa^  void  on 
its  face,  is  a  mistake  of  law,  and  no  action  will  he  to  re- 
cover back  the  money  so  paid.*"    However,  a  lot  owner, 


the  collector  having  seized  and 
sold  the  property  of  the  tax  payer 
to  satisfy  the  tax  so  levied,  an 
action  will  lie  on  the  collector's 
tend  for  the  wrongful  seizure. 
Rubey  v.  Shain,  54  Mo.  207,  and 
Ranney  v.  Bader,  67  Mo.  476,  crit- 
icised. Warrensburg  v.  Miller,  77 
Mo.  56. 

The  following  cases  illustrate 
various  circumstances  where  the 
courts  held  the  payments  were,  in 
contemplation  of  law,  voluntary: 
Douglas  V.  Kansas  City,  147  Mo. 
428,  48  S.  W.  851;  Carter  v.  Phil- 
lips, 49  Mo.  App.  319;  Walker  v. 
St.  Louis,  15  Mo.  563;  Christy's 
Admr.  v.  St.  Loiris,  20  Mo.  143,  61 
Am.  Dec.  598;  State  v.  Powell,  44 
Mo.  436;  Lewis  County  v.  Tate, 
10  Mo.  650;  Union  Pac.  Ry.  Co.  v. 
McShane,  22  Wall.  (U.  S.)  444,  22 
L.  Ed.'  747;  Sonoma  County  Tax 
Case,  13  Fed.  Rep.  789;  Oceanic 
Steamship  Co.  v.  Tappan,  16 
Blatchf.  296,  Fed.  Cas.  No.  10405; 
Dannoll  Mfg.  Co.  v.  Newell,  15 
R.  L  233;  Lee  v.  Templeton,  13 
Gray  (Mass.),  476;  Shane  v.  St. 
Paul,  26  Minn.  543,  6  N.  W.  349; 
Powell  V.  St.  Croix  County,  46 
■V7is,  210,  50  N.  W,  1013;  PhiUips 


V.  Jefferson  Co.,  5  Kan.  412; 
Stephan  v.  Daniels,  27  Ohio  St. 
527;  Busby  v.  Noland,  39  Ind.  234; 
Garrigan  v.  Knight,  47  la.  525; 
Bank  of  Woodland  v.  Webber,  52 
Cal.  73;  Bucknall  v.  Story,  46  Cal. 
589,  13  Am.  Rep.  220;  McCrickart 
V.  Pittsburg,  88  Pa.  St.  133;  Tay- 
lor V.  Board  of  Health,  31  Pa.  St. 
73,  72  Am.  Dec.  724;  Allentown 
V.  Saeger,  20  Pa.  St.  421. 

If  a  municipal  corporation  has 
enforced  wrongfully  a  tax  against 
a  citizen,  it  is  subject  to  action 
for  damages  sustained.  §  2411 
ante,  this  volume. 

38.  Neumann  v.  La  Crosse,  94 
Wis.  103,  105,  68  N.  W.  654.  See 
Dunnell  Mfg.  Co.  v.  Newell,  15  R. 
1.  233,  2  Atl.  766;  Thomson  v. 
Norris,   62   Ga.   538. 

39.  Westlake  &  Button  v.  St. 
Louis,  77  Mo.  47,  rev'g  6  Mo.  App. 
586;  St.  Louis  Brewing  Assn.  v. 
St.  Louis,  140  Mo.  419,  37  S.  W. 
525,  41  S.  W.  911. 

40.  Phelps  V.  New  York,  112  N. 
Y.  216,  19  N.  E.  408,  2  L.  R.  A. 
626,  and  note;  De  Baker  v.  Carillo, 
52  Cal.  473;  Wills  v.  Austin,  53 
Cal.  152;  Hoke  v.  Atlanta,  107  Ga 
415,  33  S,  B.  412. 
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assessed  for  a  street  improvement  and  compelled  by 
judicial  proceedings  to  pay  tlie  same  to  the  city,  has  a 
right  of  action  against  the  city  to  recover  back  the 
amount  so  paid,  where  the  city  has  abandoned  the  work 
of  improvement,  and  the  lot  owner  seeking  to  recover 
the  amount  paid  has  not  been  benefited  by  the  grading.*^ 
So  it  has  been  held  that  where  such  owner  pays  an  ille- 
gal special  assessment  against  his  property  for  a  local 
improvement,  after  effort  by  the  city  to  collect  the  as- 
sessment by  a  sale  of  the  property,  the  payment  is  not 
voluntary,  but  action  will  lie  to  recover  it.*^ 

§  2508.     Certiorari — nature  and  object  of  the  writ. 

Certiorari  is  a  writ  from  a  superior  court  directed 
to  one  of  inferior  jurisdiction,  Qommanding  the  latter 
to  certify  and  return  to  the  former  the  records  in  the 
specified  case.**    But  its  application  is  not  confined  to 


41.  McConTlUe  v.  St.  Paul,  75 
Minn.  383,  77  N.  W.  993,  43  L,.  R. 
A.  584,  74  Am.  St.  Rep.  508.  See 
Kelley  v.  Rhoads,  7  Wyo.  237,  51 
Pac.  593,  39  L.  R.  A.  594,  75  Am. 
St.  Rep.  904;  Budge  v.  Grand 
Forks,  1  N.  Dak.  309,  47  N.  W. 
390,  10  Li.  R.  a.  165. 

42.  Poth  V.  New  York,  151  N. 
T.  16,  45  N.  B.  372;  Vaughn  v. 
Port  Chester,  135  N.  Y.  460,  32  N. 
E.  137;  Bruecher  v.  Port  Chester, 
101  N.  Y.  240,  4  N.  E.  272.- 

43.  Bouvier  ,Law  Diet,  title 
"Certiorari;"  Harris,  Certiorari,  § 
1;  2  Spelling,  Injunction  and 
Other  Extraordinary  Remedies  (2d 
Ed.),   i   1889,  p.   1629. 

A  writ  hy  which  the  record  of 
a  proceeding  in  a  lower  court  is) 
removed  into  a  higher  court  for 
review.  Anderson's  L.aw  Diet, 
title  "Certiorari." 

The  writ  at  common  law.  Issued 
out   of   chancery   or    the    King's 


bench,  directed,  in  the  King's 
name,  to  the  judges  or  officers  of 
the  inferior  court,  commanding 
them  to  return  before  him  the 
record  of  a  cause  depending  be- 
fore them,  that  the  party  may 
have  more  s.peedy  justice  or  such 
other  justice  as  he  shall  assign  to 
determine  the  cause.  Anderson's 
Law  Diet,  title  "Certiorari;"  Ba- 
con's Abrldg.,  title  "Certiorari." 
It  may  also  be  defined  as  the 
name  of  a  writ  issued  by  a  su- 
perior court  directing  an  Inferior 
tribunal  to  send  up  to  the  former 
some  pending  -proceeding,  or  all 
the  record  and  proceedings  In  a 
cause  before  verdict,  with  its  cen 
tificate  to  the  correctness"  and  com- 
pleteness of  the  record  for  review 
or  trial;  or  it  may  serve  to  bring 
up  the  record  of  a  case,  already 
terminated  below,  if  the  Inferior 
court  is  one  not  of  record,  or  In 
cases  where  the  procedure  Is  not 
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tlie  decisions  of  courts,  properly  so  called,  nor  to  pro- 
ceedings iQ  actions,  but  compreliends  the  determination 
of  such  tribunals,  commissioners  and  ministerial  offi- 
cers exercising  judicial  powers,  affecting  {he  property 
or  rights  of  the  citizens,  and  who  act  in  a  summary  way, 
or  in  a  new  course  different  from  the  common  law,  and 
also  the  proceedings  of  municipal  corporations  in  cer- 
tain cases.**  Accordingly  certiorari  is  the  proper  rem- 
edy to  review  the  judicial  or  qitasi  judicial  action  of  a 
municipal  corporation  or  its  officers  when  they  have 
acted  in  excess  of  their  jurisdiction.*®  But  where  the 
action  is  within  the  exercise  of  rightful  jurisdiction,  it 
will  not  be  subject  to  review  on  certiorari  for  mere  er- 
rors and  irregularities.** 

Certiorari  derives  its  name  from  the  emphatic  word 
ia  the  old  Latin  form  of  the  writ,  which  ran  as  follows : 


according  to  the  course  of  the 
common  law.'  Black's  Law  Diet., 
title  "Certiorari." 

In  Massachusetts  it  is  defined 
by  statute  as  a  writ  issued  by  the 
Supreme  Judicial  Court  to  an  in- 
ferior tribunal,  commanding  it  to 
certify  and  return  to  the  former 
court  its  records  in  a  particular 
case,  in  order  that  any  errors  or 
irregularities  which  appear  in  the 
proceedings  may  be  corrected. 
Pub.  St.  Mass.  1882,  p.  1288. 

A  certiorari  is  used  as  a  mode 
of  appeal  from  the  judgments  of 
courts  not  of  record.  It  is  also 
the  proper  process  for  correcting 
any  errors  that  may  have  occur- 
red in  the  proceedings  of  an  in- 
ferior court,  when  such  proceed- 
ings are,  in  any  stage  of  them, 
different  from  the  course  of  the 
common  law,  unless  some  different 
process  is  given  by  statutes.  Bur- 
rill's   Law  Diet.   tit.   "Certiorari." 

44.     Burrill's    Law     Diet,     title 


"Certiorari;"  25  Wendell  Rep.  167; 
2  Hill.  Rep.  9,  14. 

45.  Arkansas.  Pine  Bluff  Water 
&  Light  Co.  V.  Pine  Bluff,  62  Ark. 
196,    35    S.   W.   227. 

California.  Brown  v.  San  Fran- 
cisco, 124  Cal.  274,  57  Pac.  82; 
Robinson  v.  Sacramento,  16  Cal. 
208. 

Florida.  Memaugh  v.  Orlando, 
41  Fla.  433.  27  So.  34. 

Michigan.  Compare  Brody  v. 
Board  of  Penn.  Tp.,  32  Mich.  272. 

Massachusetts.  Parks  v.  Bos- 
ton, 8  Pick.^  (Mass.)  218,  19  Am. 
Dec.  322;  Attorney  General  v. 
Northampton,  143  Mass.  589,  10 
N.  E.  450.  , 

Certiorari  in  allowing  or  dis- 
allowing claims,  allowed.  §  2475 
ante. 

46.  Brown  v.  San  Francisco, 
124  Cal.  274,  57  Pac.  82;  People 
V.  Lawrence,  94  N.  Y.  S.  820,  48 
Misc.  Rep.  52. 
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quia  certis  de  causis  certiorari  volumus,  because  we 
wish  to  be  certified  concerning  certain  causes.*'^ 

The  office  of  the  writ  of  certiorari  is  not  always  stated 
with  accuracy.  On  such  writ  the  merits  are  not  re- 
viewed, nor  can  a  mistake  of  facts  or  law  be  inquired 
into.  And,  though  it  partakes  of  the  nature  of  a  writ 
of  error,  it  is  not  so  broad  as  that ;  and,  as  a  general  rule, 
should  not  issue  to  a  court  from  which  an  appeal  may 
be  taken,  or  to  which  a  writ  of  error  will  lie.*^-  It  is  fre- 
quently too  broadly  stated  to  be  solely  confined  to  in- 
quiry of  jurisdiction  in  the  inferior  tribunal.**  Courts 
declare  that  the  writ  reaches  matters  on  the  face  of  the 
record  which  are  jurisdictional  in  their  nature,^"  and 
sometimes  that  the  writ  will  reach  errors  which  might 
not  be  fatal  in  a  collateral  proceeding.^^ 

It  has  been  said  that  an  original  certiorari  is  in  the 
nature  of  a  writ  of  error,  and  operates  in  a  similar 
way.^2  Under  constitutional  provisions,  it  is  strictly 
the  common  law  writ  of  that  name,  and  only  brings  up 
the  record  of  the  court  to  which  it  is  issued,  and  reaches 
only  errors  or  defects  appearing  on  the  face  of  such 
record,  and  which  are  jurisdictional  in  their  nature.^* 

47.     Certiorari    signifies,    to    be  ferior  tribunals,  where  there  Is  no 

informed   of,  to   be  made   certain  appeal  or  writ  of  error,  from  ex- 

in  regard  to.     Black's  Law  Diet.,  ceeding    their   ^jurisdiction;      but 

title  "Ceritorari."  that   it   is   not   confined   to   cases 

48     Birdsall     v.     Phillips,     17  'where  there  is  an  entire  want  of 

Wend.  464.     §  2510  post.        '  jurisdiction;    it  may  be  resorted 

.     .      XV  Tv/r,,„n    Oft      to  where,  having  jurisdiction,  the 

49.  As  In  Johnson  v.  Moss,  20  ,        ,  j  j 

,„    -r  ^   A.,-  tribunal  makes  an  order  exceed- 

Wend.   (N.  Y.)   145.  ,       ..  „  _,    .         „     ,. 

ing  its  powers.    State  v.  Moniteau 

50.  State    v.    Smith,    101    Mo.      ^^    ^^^^^^  45  j^^    ^pp    33^^  3gj_ 

174,  14  S.  W.  108.  392_    citing    Stokes   v.    Knarr,    11 

51.  Chicago,  R.  I.  &  P.  R-  R-  wis.  389;  Tallmadge  v.  Potter,  12 
V.  Young,  96  Mo.  39,  8  S.  W.  776.      wis.  317. 

In  2  Burr.  1040,  it  is  said  that  52.    C.  R.  I.  &  P.  R.  R.  Co.  v. 

the  writ  is  issued  to  see  whether  Young,  96  Mo.  39,  8  S.  W.  776. 

the  limited  jurisdictions  have  ex-  53.     State  v.  Smith,  101  Mo.  174, 

ceeded   their   "bounds."  i4  S.  W.  108,  citing  H.  &  St.  J.  R. 

"We  are  led  to  believe  that  the  R.  v.  State  Board  of  Equalization, 

true  function  of  this  common  law  64  Mo.  294;  see  State  v.  Cauthorn, 

writ  is  generally  to  prevent  In-  40  Mo.  App.  94 
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Under  the  ancient  common  law,  this  writ  was  issued  not 
only  for  the  purpose  of  reviewing  the  proceedings  of  the 
lower  court,  as  a  writ  of  review  after  final  judgment, 
but  as  means  for  removing  the  entire  cause  for  hearing 
and  determination  in  another  court.®*  The  writ,  at  com- 
mon law,  was  not  one  of  right,  but  was  allowed  or  re- 
fused in  the  discretion  of  the  judge  or  chancellor.^^ 

In  general,  the  functions  of  the  writ  of  certiorari  un- 
der the  practice  in  many  jurisdictions  are,  in  substance 
the  same  as  at  common  law,  for  except  in  cases  of  forci- 
ble entry  and  detainer,  and  perhaps  in  a  few  other  par- 
ticular instances  there  are  few  general  statutes  regulat- 
ing proceedings  under  this  writ,  and,  hence,  we  are  to 
look  to  the  common  law  for  a  guide  in  such  cases.^* 

It  thus  appears  that  the  office  of  a  writ  of  certiorari 
in  modern  practice  is  to  give  relief  to  an  injured  party 
in  a  cause  when  the  trial  court  has  acted  (1)  without 
jurisdiction,  or  (2)  in  excess  of  jurisdiction,  or  where  it 
appears  on  the  face  of  the  record  proper  that  the  trial 
court  rendered  a  judgment  which  it  had  no  right  in  law 
to  render."'^  Generally  speaking  it  cannot  be  used  as  a 
substitute  for  an  appeal  or  writ  of  error.^*    It  may  be 

54.  state  v.  Valliant,  123  Mo.  rari)  so  as  to  conform  to  the  prin- 
524,   531,   27   S.   W.   379.  clples  and  usages  of  law,   as  de- 

As  mgans  of  review,  §§  1094  to  veloped    under   the   common   law 

1095  ante,  vol.  3.  system,    so    far    as    may    be    con- 

55.  Harris  on  Certiorari,  §  4.  sistent  with  the  letter  and  intent 

56.  State  v.  Moore,  84  Mo.  App.  of  the  existing  statutory  law." 
11;  State  v.  Schneider,  47  Mo.  State  v.  Springer,  134  Mo.  212,  222, 
App.  669.  35  S.  .W.  589. 

Section   3863,   R.    S.    Mo.,   1909,  57.     State  v.  Reynolds,  190  Mo, 

provides     that    "all    courts    shall  578,  588,  89  S.  W.  877. 
have    power    to    issue     all     writs  58.     State  v.  Bland,  168  Mo.  1,   ' 

which   may   be   necessary   in   the  67  S.  W.  580;    State  v.  Woodson, 

exercise  of  their  respective  juris-  161  Mo.  444,  61  S.  W.  252;   State 

dictions,   according  to  the  priaci-  v.  Gill,  137  Mo.  627,  39  S.  W.  81; 

pies  and  usages  of  law."     There-  State  v.  Springer,  134  Mo.  212,  35 

fore,   the   supreme   court   of   that  S.  W.  589;    State  v.  Kansas  City, 

state  has  said:     "Our  courts  have  89  Mo.  34,  14  S.  W.  515;   State  v. 

undoubted  authority  to  mould  the  Ayers,  116  Mo.  App.  90,  91  S.  W. 

procedure  upon  that  writ   (certio-  398. 
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laid  down  as  a  general  rule,  that,  where  the  statute  has 
not  provided  for  an  appeal,  the  appellate  jurisdiction 
of  superior  over  inferior  courts  must  be  exercised  by 
certiorari.^^  The  writ  is  issued  to  bring  up  for  review 
the  record  of  the  proceedings  complained  of,  and  is  not 
a  citation  to  appear  and  justify  the  action  of  the  tribu- 
nal, as  though  a  judgment  was  to  be  rendered  against 
its  members.*"  The  effect  of  the  writ  is  merely  to  bring 
up  the  records  and  proceedings  of  the  lower  court;  and 
where  a  petition  for  the  writ  alleged  facts  dehors  the 
record,  those  material  to  the  cases  should  be  proved  or 
admitted  as  in  other  trials.®^ 

§  2509.     Same — when  appeal  or  writ  of  error  lies. 

It  has  been  broadly  stated  that  certiorari  cannot  issue 
where  remedy  exists  by  either  appeal  or  writ  of  error."^ 
The  writ  of  certiorari  performs  the  functions  of  an  ap- 
peal or  writ  of  error.  Hence,  ordinarily,  it  will  not  be 
granted  where  the  writ  of  error  will  not  lie  or  an  appeal 
be  granted.®*  Thus,  when  all  the  errors  committed  in 
the  proceedings  in  a  county  court,  in  the  matter  of  open- 
ing a  road,  can  be  corrected  on  appeal  to  the  proper 
court,  and  the  relator  is  not  prevented  from  taking  his 
appeal  by  any  misfortune  to  him,  or, by  any  fraudulent 
or  unfair  practice  of  his  adversaries,  he  will  not  be  per- 
mitted to  have  such  proceedings  reviewed  by  a  writ  of 
certiorari.^* 

Therefore,  the  statement  that  certiorari  will  not  issue 
where  either  appeal  or  error  lies  is  neither  strictly  true 

59.  Snoddy  v.  Pettis  Co.,  45  370;  but  see  Snoddy  v.  Pettis 
Mo.  461.  County,  45  Mo.  361. 

60.  State  v.  Dowling,  50  Mo.  64.  State  v.  Nodaway  Co.  Court, 
j^g^  80   Mo.  500. 

Yet,  where  an  appeal  might  have 

61.  Ex)gers  v.  County  Court  of     ^^^^  ^^  j^^^  ^^  ^^^^^  ^^  ^^^ 

Clinton  Co.,  60  Mo.  101.  ^^^^,3^^^   ^.^^rt.    In   one   case    cer- 

62.  State  v.  Shelton,,  154  Mo.  tiorari  was  awarded  and  the  cause 
670,  691,  55  S.  W.  1008,  50  L.  R.  heard  and  disposed  of  in  the  su- 
A.  798;  Fry  v.  Armstrong,  109  Mo.  preme  court.  State  v.  Swltzler, 
App.  482,  84  S.  W.  1001.  143    mo.    287,    45    S.    W.    245,    40 

63.  Britton    v.    Steber,    62    Mo.  L.  R.  A.  280,  65  Am.  St.  Rep.  653. 
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nor  accurate;  there  are  marked  exceptions.  "Thus, 
where  the  exigencies  of  the  case  are  such  that  the  ordi- 
nary methods  of  appeal  or  error  may  not  prove  adequate 
either  in  point  of  promptness  or  completeness  so  that  a 
partial  or  total  failure  of  justice  may  result,  then  cer- 
tiorari may  issue.  In  this  regard  certiorari  accomplishes 
in  effect  the  same  functions  as  does  a  court  of  equity 
where  it  interposes  because  the  remedy  at  law  is  neither 
adequate,  certain  nor  complete.  By  it  if  the  .inferior 
court  is  guilty  of  proceeding  in  the  absence  or  excess  or 
usurpation  of  jurisdiction,  then  that  court  may  be  kept 
within  bounds.***  And  certiorari  is  a  summary  and  more 
effective  remedy  for  judicial  excess  than  writ  of  error 
or  appeajl."" 

§  2510.     Same — as  writ  of  review. 

Unless  the  writ  is  regulated  by  statute  ordinarily  it  is 
only  used  as  a  writ  of  review.  In  such  case  its  use  is 
that  of  a  remedy  and  not  of  an  action.  The  application 
is  addressed  to  the  sound  discretion  of  the  judge  em- 
powered to  issue  the  writ.  In  the  absence  of  manda- 
tory statute  it  does  not,  issue  as  a  matter  of  right.  The 
courts  of  each  jurisdiction  may  adopt  their  own  rules 
of  practice  in  respect  to  such  discretionary  matters  and 
are  not  bound- by  the  rules  of  the  common  law  or  courts 
of  other  states.*^ 

While  under  the  ahcient  common  law,  the  writ  ap- 
pears sometimes  to  have  issued  at  any  state  of  the  pro- 
ceedings, for  the  purpose  of  removing  the  entire  cause 
from  one  court  to  another  for  trial,  and  to  keep  the  in- 
ferior court  within  its  jurisdiction,  such  has  not  been  the 
uniform  practice  in  many  states.     As  observed  in  an 

65.  state  V.  Dobson,  135  Mo.  1,  State  v.  Clark  County  Court,  41 
19,   36   S.  W.  238.  Mo.  44. 

66.  State  vi  Guinotte,  156  Mo.  67.  The  granting  of  the  writ  is 
513,  526,  57  S.  W.  281,  50  L.  R.  A.  discretionary  with  the  supreme 
787.  court.     State   v.    Henderson,    160 

Re  Saline  County  Subscription,     Mo.  190,  60  S.  W.  1093. 
45  Mo.  52,  54,  100  Am.  Dec.  337; 
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early  Missouri  case:  "A  reference  to  the  English  com- 
mentators  and  judicial  decisions  will  readily  show  that 
the  writ  is  much  more  extensively  used  in  that  country 
than  it  could  he  here,  and  under  such  circumstances 
which  would  totally  exclude  any  resort  to  such  proceed- 
ings in  this  state."  ^^ 

Unless  the  statute  provides,  as  in  case  of  unlawful  de- 
tainer, or  unless  as  ancillary  to  an  appeal  or  writ  of 
error  upon  a  suggestion  of  a  diminution  of  the  record, 
in  some  states  it  appears  that  the  writ  is  only  used  as 
one  of  review,  and  only  in  case  no  appeal  or  writ  of  er- 
ror or  other  plain  and  adequate  remedy  is  provided. 
Thus,  as  declared  in  a  Missouri  decision:  "It- has  been 
the  uniform  practice  in  this  state  and  generally  in  other 
states  of  the  Union,  in  the  absence  of  statutory  regula- 
tion, only  to  issue  the  writ  for  the  purpose  of  reviewing 
the"  final  determination  and  adjudications  of  inferior 
courts  and  other  tribunals  when  acting  judicially. ' '  *® 

Finally,  in  the  absence  of  express  statutory  mandate, 
superior  courts  generally  refuse  to  keep  their  hands 
upon  those  tribunals  over  which  they  have  supervisory 
control  and  guide  them  in  each  of  their  rulings  in  the 
progress  of  the  cause,  but  when  the  inferior  court  or  tri- 
bunal has  jurisdiction  to  proceed  correctly,  the  right  to 
commit  error,  and  the  opportunity  to  make  corrections 
themselves  has  never  been  denied.'^'' 

§  2511.     Same — to  review  acts  of  judicial  character. 

Certiorari  issues  only  to  review  acts  of  a  judicial 
character.''^     Accordingly,  when  the  action  of  the  ofifi- 

68.  Hannibal  &  St.  Joseph  R.  Mo.  216,  221,  12  S.  W.  661;  State 
R.  V.  Morton,  27  Mo.  317.  v.   Burkhardtt,    87   Mo.    533. 

69.  State  v.  Valliant,  123  Mo.  As  method  of  review  in  prose- 
524,   532,   27   S.   W.   379.  cutiona     for     violation     of     ordl- 

70.  State  v.  Withrow,  108  Mo.  nances,    §§    1094    to    1096    ante, 
1,  18   S.  W,   41;    State  r.  Smith,  vol.  3.                                              i 
104  Mo.  419,  16  S.  W.  415;   State  71.    Re  Saline  County  Subscrip- 
V.  Edwards,  104  Mo.  125,  16  S.  W.  tion,  45  Mo.  52,  54,  100  Am.  Dec. 
117;  State  v.  Court  of  Appeals,  99  337;    State   v.   Clark   County,    41 

Mo.  44. 
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cers  or  public  bodies  is  purely  legislative,  ministerial, 
executive  or  administrative,  although  it  involves  the  ex- 
ercise of  discretion,  it  is  not  reviewable  on  certiorari, 
unless  otherwise  provided  by  statuteJ^  Thus,  it  is  not 
an  appropriate  proceeding  to  test  the  legality  of  the 
appointment  pf  members  of  a  teacher's  institute  board 
by  the  county  court,  since  this  is  an  administrative  or 
ministerial  actJ^  So,  the  action  of  a  county  court  in 
subscribing  for  railroad  stock,  and  issuing  bonds  for 
payment  thereof,  is  not  a  judicial  proceeding,  and,  there- 
fore, not  subject  to  review  on  certiorari^*    So,  also,  as 


72.  Pine  Bluff  Water  &  Light 
Co.  V.  Pine  Bluff,  62  Ark.  196,  35 
S.  W.  227;  Brown  v.  San  Fran- 
cisco, 124  Cal.  274,  67  Pac.  82; 
Frasher  v.  Ra'der,  124  Cal.  132,  56 
Pac.  797;  People  v.  Dean,  122  Cal. 
421,55  Pac.  131;  Quinchard  v.  Ala- 
meda Trustees,  113  Cal.  664,  45 
Pac.  856;  People  v.  Oakland  Bd. 
of  Education,  54  Cal.  375;  People 
V.  Bush,  40  Cal.  344;  Robinson  v. 
Sacramento,  16  Cal.  208;  State  v. 
Reynolds,  190  Mo.  578,  588,  89  S. 
W.  877;  Phelps  Co.  v.  Bishop,  46 
Mo.  68. 

Granting  franchise  is  legisla- 
tive act  and  not  reviewable  on 
certiorari.  People  ex  rel.  v.  Contra 
Costa  County,  122  Cal.  421,  55  Pac. 
131;  Chard  v.  Harrison,  7  Cal.  113. 

Action  of  a  local  board  of  health 
in  determining  a  thing  to  be  a 
nuisance  and  ordering  its  removal 
is  not  reviewable  by  certiorari. 
Hartman  v.  Wilmington,  1  Marv. 
(Del.)   215,  41  Atl.  74. 

Letting  contract  for  public 
work  by  a  city  council  is  an  ad- 
ministrative act  and  not  review- 
able by  certiorari.  Adleman  T. 
Pierce,  6  Idaho,  294  (1898).  55 
pac.  658. 

Determination  of  a  city  coun- 


cil to  Isue  bonds  for  the  construc- 
tion of  public  works  is  exercise  of 
legislative  power  and  will  not  be 
reviewed  by  certiorari.  State  v. 
Osborn,  24  Nev.  187,  51  Pac.  837. 

The  determination  of  a  village 
board  of  trustees  to  discontinue 
or  to  widen  a  street  under  the 
provisions  of  a  particular  statute, 
held  judicial  and  subject  to  re- 
view by  certiorari.  Starr  v!  Roch- 
ester, 6  Wend.  (N.  T.)  564; 
People  V.  Shaw.  54  N.  Y.  S.  218. 
34  App.  Div.  61. 

When  act  is  or  is  not  Judicial, 
see  Drainage  Com'rs  v.  Griffln,  134 
111.  330,  25  N.  E.  995;  Morse  v. 
Norfolk  County,  170  Mass.  555,  49 
N.  E.  925;  Locke  v.  Lexington, 
122  Mass.  290;  Re  Fay,  15  Pick. 
(Mass.)  243;  Attorney  General  v. 
Northampton,  143  Mass.  589,  10 
N.  E.  450;  Re  Wilson,  32  Minn. 
145,  19  N.  W.  723;  State  v.  St. 
Paul,  34  Minn.  250.  25  N.  W.  449; 
Thompson  v.  Multnomah  County, 
2  Ore.  34. 

73.  State  v.  Harrison.  141  Mo. 
12,  20.  41  S.  W.  971,  43  S.  W. 
867. 

74.  Saline  Co.  Subscription,  45 
Mo.  52,  100  Am.  Dec.  337. 
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to  the  auditing  of  a  demand  against  a  county — the  entry 
of  allowance  of  refusal,  not  being  a  judgment,  is  not  re- 
viewable.''' But  where  a  county  court  ascertained  a  bal- 
ance to  be  due  from  the  county  collector  to  the  county, 
ordered  its  pajonent,  and,  on  his  failure  to  respond,  ren- 
dered judgment  by  default  against  him  at  the  next  term 
and  ordered  execution  to  issue  thereon,  the  action  of  the 
court  was  held  to  be  judicial  and  subject  to  review^® 
So,  the  action  of  the  board  of  appeals  from  tax  assess- 
ments is  judicial,  and  reviewable  on  certiorari;  and  such 
review  is  not  to  be  prevented  by  the  fact  that  the  asses- 
sor had  no  jurisdiction,  and  that  his  assessment  was 
void." 

The  rule  is  well  settled  that  certiorari  is  the  proper 
remedy  by  which  to  review  municipal  ordinances  and 
resolutions  which  are  judicial  in  their  nature  but  it  will 
not  be  allowed  to  review  such  as  are  legislative  or  ad- 
ministrative in  character.'^* 

It  is  difficult  if  not  impossible,  to  deduce  from  the  au- 
thorities any  rule  by  which  to  determine  what  are,  and 
what  are  not,  judicial  acts.  Whether  the  tribunal  in 
question,  although  designated  a  court,  e.  g.,  the  county 


75.  PhelpB  Co.  V.  Bishop.  46  Mo. 
68. 

76.  Owens  v.  Andrew  County 
Court,  49  Mo.  372. 

77.  State  v.  Dowllng,  50  Mo. 
134;  State  v.  St.  Louis  County 
Court,  47  Mo.  "594. 

78.  i§  807,  808  ante,  vol.  2; 
Moore  v.  Perry,  119  la.  423,  93 
N.  W.  510;  Parks  v.  Boston,  8 
Pick.  (25  Mass.),  218,  19  Am. 
Dec.  322;  Re  Fay,  15  Pick.  (32 
Mass.),  243;  Christie  v.  Bayonne, 
64  N.  J.  L.  191,  44  Atl.  887;  Rob- 
erts V.  Camden,  63  N.  J.  U  186, 

„42  Atl.  848;   Adleman  v.  Pierce,  6 
Ida.  294,  55  Pac.  658;   Wheeling, 


etc.  R.  Co.  V.  Triadelphia,  58  W.  Va. 
487,  52  S.  E.  499,  4  L.  R.  A.  (N. 
S.)   321. 

Ordinance  imposing  license  will 
not  be  reviewed  by  certiorari  be- 
fore attempt  is  made  to  Impose 
license  thereunder.  Kendall  Mfg. 
Co.  V.  Jersey  City,  65  N.  J.  Li.  123, 
46  Atl.  647;  Hamblet  v.  Asbury 
Park,  61  N.  J.  L.  502,  39  AU. 
1022;  State  v.  Rahway,  58  N.  J. 
L.   510,   34  Atl.   3. 

Persons  not  affected  by  the 
provisions  of  an  ordinance  are 
not  entitled  to  certiorari  to  re- 
view same.  Morwltz  v.  Atlantic 
City,  73  N.  J.  L.  254,  62  Atl.  996. 
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court,  acts  judicially  in  the  given  case,  depends  alone 
upon  the  nature  of  the  actJ* 

Certiorari  will  lie  to  review  the  proceedings  of  munic- 
ipal officers,  councils  and  other  bodies  in  opening,  widen- 
ing, altering  or  discontinuing  streets  and  highways ;  *" 
in  making  assessments  for  sewers  or  other  improve- 
ments ;  *^  in  removing  municipal  officers ;  *^  in  providing 
by  ordinance  for  the  payment  of  official  salaries ;  ^*  in 
granting  or  refusing  to  grant  licenses  for  the  sale  of  in- 
toxicating liquor,**  or  for  the  operation  of  a  ferry  *° 
upon  the  theory  that  such  proceedings  are  of  a  quasi 


79.  state  v.  Harrison,  141  Mo. 
12,  19,  41  S.  W.  971,  43  S.  W. 
867. 

80.  Parks  v.  Boston,  8  Pick. 
(Mass.)  218,  19  Am.  Dec.  322; 
Tucker  t.  Rankin,  15  Barb.  (N. 
Y.)    471. 

But  it  has  been  held  that  "the 
act  of  a  board  of  supervisors  in 
determining  whether  a  street  shall 
be  opfened  or,  closed,  or  widened 
or  contracted,  or  otherwise  im- 
proved. Is  a  legislative  act  per- 
formed in  the  exercise  of  the 
power  which  has  been  conferred 
upon  the  municipality  by  the  leg- 
islature to  enable  It  to  provide  for 
the  welfare  of  its  citizens,"  and, 
therefore,  not  reviewable  upon 
certiorari.  Brown  v.  San  Fran- 
cisco, 124  Cfal.  274,  277,  278,  57 
Pac.  82. 

81.  Attorney  General  v.  North- 
ampton, 143  Mass.  589,  10  N.  B. 
450. 

82.  Macon  v.  Shaw,  16  Ga.  172; 
Merrick  v.  Arbela,  41  Mich.  630,  2 
N.  W.  922;  State  v.  Slover,  113  Mo. 
202,  210,  20  S.  W.  788;  People  v. 
Nichols,  79  N.  Y.  582;  People  v. 
Hayden,  27  N.  Y.  S.  881,  7  Misc. 
Rep.  27S. 


It  seems  to  be  the  rule,  however, 
that  the  mere  appointment  of  an 
officer  is  an  administrative,  and 
not  a  judicial  act  and  is  not  re- 
viewable by  certiorari.  Attorney 
General  v.  Northampton,  143  Mass. 
589,  10  N.  E.  450;  People  v.  Bush, 
40  Gal.  344;  State  ex  rel.  v.  Har- 
rison, 141  Mo.  12,  41  S.  W.  971, 
43  S.  W.  867;  Anderson  v.  Morton, 
21  App.  Gas.  (D.  G.)  444;  Glayton 
V.  Hudson,  60  N.  J.  L.  362,  37  Atl. 
725. 

83.  Christie  v.  Bayonne,  64  N. 
J.  L.  191,  44  Atl.  887. 

84.  People  v.  Glaverack  Excise 
Com'rs,  25  N.  Y.  S.  322,  4  Misc. 
Rep.  330;  Dexter  v.  Cumberland, 
21  R.  I.  347,  21  Atl.  347. 

To  test  validity  of  dramshop 
licenses.  State  v.  Page,  107  Mo. 
App.  213,  80  S.  W.  912;  Cooper  v. 
Hunt,  103  Mo.  App.  9,  77  S.  W. 
483;  State  v.  Scott,  96  Mo.  App. 
620,  70  S.  W.  736;  State  v.  Mc- 
David,  84  Mo.  App.  47;  State  v. 
Moore,  84  Mo.  App.  11. 

85.  Ex  parte  Fay,  15  Pick. 
(Mass.)    243. 

Contra,  Chard  v.  Harrison,  7 
Cal.  113,  holding  the  granting  of  a 
ferry  license  is  a  legislative  act 
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judicial  character.  So  the  writ  will  lie  to  review  acts  of 
a  board  of  arbitration  in  changing  the  boundary  lines 
of  a  school'  district  where  the  existence  of  the  school  dis- 
trict is  not  brought  into  question,®®  and  to  review  the 
action  of  the  board  of  equalization  in  the  assessment  of 
property  for  taxes,  and  if  the  assessment  should  be  er- 
roneous the  action  of  the  board  may  be  quashed.®'' 

There  are  other  proceedings  of  municipal  officers  and 
bodies  considered  in  appropriate  relations  in  various 
parts  of  this  work  which  may  be  reviewed  by  certiorari, 
but  those  mentioned  are  sufficient  to  illustrate  the  rule.®® 

§  2512.     Same — application  for  and  direction  of  writ. 

The  application  is  usually  made  by  a  petition  or  com- 
plaint verified  by  affidavits,  setting  out  in  plain  and  con- 
cise language  the  rights  of  the  applicant  and  the  injury 
complained  of,  so  as  to  show  upon  the  face  of  the  papers, 
first  that  the  party  is  entitled  to  the  writ,  and,  second, 
that  the  court  has  jurisdiction;  for,  as  the  granting  of 
the  writ  is  a  matter  within  the  discretion  of  the  court, 
it  will  not  grant  the  order  where  it  is  apparent  that  no 
relief  can  be  afforded.     The  applicant  must  also  show 

86.  School  District  v.  Pace,  113  omitted  matter  is  part  of  the  rec- 
Mo.  App.  134.  ord  proper,  or  is  called  for  in  the 

87.  Ward  v.  Board  of  Equaliza-  bill  of  exceptions.  Holt  v.  Slm- 
tion,  135  Mo.  309,  319,  36  S.  W.  mons,  14  Mo.  App.  450.  Where 
648;  State  v.  Board  of  Equaliza-  the  record  Is  incomplete  a  party 
tion,  108  Mo.  235,  18  S.  W.  ,782;  may  suggest  a  diminution  of  rec- 
H.  &  St.  J.  R.  R.  V.  Board  of  ord,  and  obtain  a  rule  to  send  up 
Equalization,  64  Mo.  294;  State  v.  a  more  perfect  transcript  of  the 
Dowling,  50  Mo.  134;  State  v.  St.  record.  Matlock  v.  Williams,  59 
Louis  County,  47  Mo.  594.  Mo.   105.     When   a   record   is   de-' 

Denied-  where  record  was  false,  ficient  in  any  material  respect,  the 

State  V.  Cunningham,  153  Mo.  642,  practice  is  uniform  that  the  party 

55  S.  W.  249.  desiring  the  absent  record  should 

88.  See  Index,  tit.  "Certiorari."  suggest  the  diminuation  and  ap- 
Certiorari  will  lie  to  amend    a  ply  for  a  certiorari,  or  file  stipu- 

record.    Bryson  v.  Johnson  Coun-  lations  in  the  appeal  court,  sup- 

ty,  100  Mo.  76,  13  S.  W.  239,  but  plying  the  record.    Beck  v.  Dowell, 

it  will  be  denied  where  the  appU-  111  Mo.  506,  509,  20  S.  W.  209,  33 

cation   does  not  show    that    the  Am.  St.  Rep.  547. 
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that  lie  has  some  interest  in  the  subject  matter,  and  that 
his  private  rights  are  affected.** 

The  writ  issues  in  the  name  of  the  state,  common- 
wealth or  people  at  the  relation  of  the  petitioner  or  ap- 
plicant, and  is  to  be  directed  to  the  judge  or  justices  of 
the  court,  or  if  to  a  public  officer,  it  is  addressed  to  him, 
by  his  name  and  title  of  office ;  if  to  a  municipal  corpora- 
tion, it  is  addressed  to  it  by  its  corporate  name;  if  to 
a  gwasi-publie  corporation,  or  public  board,  commission, 
tribunal  or  body,  it  commands  it  by  its  proper  name.®"* 

§  2513.     Same — return  of  writ. 

The  judges,  or  justices,  or  persons  to  whom  directed, 
are  required  to  make  their  return  to  the  writ  by  sending 
up  a  certified  copy  of  the  record  and  proceedings  in  the 
condition  in  which  they  were  when  the  writ  came  to 
them.  Usually  in  cases  of  common  law  certiorari,  no 
more  of  the  facts  need  be  returned  than  to  show  the 
question  of  jurisdiction  or  the  legality  of  the  proceed* 
ings.*i  Where  the  writ  is  issued  by  virtue  of  statutory 
provisions  all  essential  and  mandatory  requirements  ' 
therein  prescribed,  if  any  should  be  observed,  in  sub- 
stance at  least. 

To  be  sufficient  the  return  should  show  that  the  mu- 
nicipal corporation,  or  board,  or  inferior  tribunal  mak- 

89.  See  Foster  t.  Dunklin,  44  the  subsequent  proceedings  are 
Mo.  216.  void.    1  Tidd's  Prac.  405;  Patchin 

Not  verified.     State  v.  Bennett,  v.  Brooklyn  et  al.,  13  Wend.   (N. 

102  Mo.  App.   247,   73  S.  W.   737.  Y.)   664. 

90.  A  petition  for  a  writ  of  cer-  Officer  authorized  to  issue  the 
tiorari,  for  the  production  of  a  writ.  Hopkins  v.  Selger,  53  Mo. 
record,  directed  to  an  ex  official  232. 

who  has  parted  with  the  record,  91.    Rathbun     v.     Sawyer,     15 

is  misdirected.     State  v.  Souders,  Wend.    (N.  Y.)    451;   Hannibal  & 

69  Mo.  App.   472.  St.   Jo.   R,   R.   Co.   v.   Morton,   27 

The    writ    issued    and    served  Mo.  317;  Lacy  v.  Williams,  27  Mo. 

operates  as  a  stay  of  all  proceed-  280;    St.  Louis  Co.  Ct.  v. 


ings,  so  that  the  judge  or  justices  11  Mo.  201;    St.  Louis  Co.  Ct.  v. 

or  members  of  the  tribunal   are  Llnd,  42  Mo.  348;  Foster  v.  Dunk- 

liable  to  an  attachment  for  con-  lln,  44  Mo.  216. 
tempt  for  any  further  action,  and 
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ing  it  has  jurisdiction  of  the  subiect-matter,  and  should 
set  forth  so  much  of  the  proceedings  as  to  show  that  it  is 
proceeding  within  that  jurisdiction ;  but  as  many  of  such 
tribunals  are  not  always  required  to  keep  minutes  or 
records  of  the  facts  appearing  in  evidence 'before  them, 
it  is  only  necessary  in  this  event  to  return  such  a  state- 
ment of  the  facts  as  shows  that  they  are  proceeding  reg- 
ularly and  legally .*2  Where  the  board,  eommission,  tri- 
bunal or  inferior  court  is  composed  of  several  persons, 
the  return  should  be  made  by  at  least  a  quorum  of  the 
body  as  constituted  at  the  time  of  the  application  for 
the  writ.®*  Should  the  return  fail  to  deny  any  of  the 
allegations  in  the  application  for  the  writ  and  the  writ 
itself,  the  right  to  institute  the  proceeding  by  certiorari 
will  be  conclusively  presumed.®*  If  the  return  is  incom- 
plete, leave  may  be  granted  to  file  an  amended  return.®' 

§  2514.     Same — what  reviewable. 

The  writ  only  brings  up  the  record.  Therefore,  in 
the  absence  of  controlling  constitutional  or  statutory 
provisions,  usually  (at  least  as  concerns  the  common 
law  writ)  only  such  errors  as  appear  on  the  face  of  the 
record  and  which  are  jurisdictional  in  their  nature — 
'^which  go  to  the  jurisdiction  of  the  tribunal  to  which 
the  writ  is  sued  out," — can  be  reached  by  certiorari.^^ 
Unless  its  functions  have  been  extended  by'  express  en- 
actment, ordinarily  it  does  not  deal  with  the  merits  of 
controversies  between  litigants.  It  acts  upon  judicial 
bodies  and  their  proceedings,  not  upon  private  contro- 

92.  Foster  v.  Dunklin,  44  Mo.  Mo.  398,  73  S.  W.  211;  State  v. 
216;  Snoddy  v.  Pettis  Co.  Court,  Baker,  170  Mo.  383,  70  S.  W.  872; 
45  Mo.  361.  State  v.  Woodson,  161  Mo."  444,  61 

93.  State  v.  Souders,  69  Mo.  S.  W.  252;  State  v.  Dobson,  135 
App.  472.  Mo.    1,    36    S.   W.    238;    Ward    v. 

94.  State  v.  McDavld,  84  Mo.  Board  of  Equalization,  135  Mo. 
App.  47.  309,   36   S.   W.    648;    State  v.   Ed- 

95.  State  v.  Springer,  134  Mo.  wards,  104  Mo.  125,  16  S.  W.  117; 
212,  222,  35  S.  W.  589.  State  v.   Smith,   101   Mo.   174,   14 

96.  State  v.  Smith,  176  Mo.  90,  S  W.  108. 
75  S,  W.  586;  State  y.  Smith,  173 
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versies.®''  The  questions  are:  (1)  Whether  the  infe- 
rior tribunal  had  jurisdiction  of  the  subject-inatter ;  and 
(2)  if  so,  did  it  exceed  its  jurisdiction  in  the  decision?** 

In  such  proceedings  the  determination  of  the  questions  > 
involved  is  to  be  made  upon  the  return;  facts  cannot  be 
brought  to  the  attention  of  the  court  outside  of  it.®* 
Wheij  the  record  comes  up  to  the  proper  court,  the  case 
is  tq  be  then  tried  and  the  essential  matters  of  fact 
stated  in  the  complainant's  petition  or  application  must 
be  proved  unless  they  are  in  some  way  admitted  on  the 
record.^  But  while,  as  stated,  the  writ  of  certiorari 
brings  up  for  review  only  such  facts  as  appear  on  the 
face  of  the  record,  the  transcript  filed  in  answer  to  the 
writ  may  be  so  amended  as  to  show  the  existence  of  a 
fact  actually  appearing  upon  the  record,  but  which  had 
been  omittM  from  it  as  filed.^ 

As  mentioned,  a  writ  of  certiorari  brings  up  for  re- 
view only  the  record  proper  of  an  inferior  tribunal  and 
not  the  evidence  taken  therein.*  Accordingly,  such  evi- 
dence will  not  ordinarily  be  considered,  though  included 
in  the  return  tq  the  writ.*  If  the  law  has  made  no  pro- 
vision for  preserving  the  action  of  such  inferior  tribu- 
nals (which  is  usually  the  case)  errors  of  law  even  may 
be  corrected.  If  they  proceed  without  jurisdiction, 
their  proceedings  are  wholly  void  and  may  be  disre- 
garded entirely  in  any  suit  in  which  they  may  be  set  up.^ 

97.  state  v.  Bland,  168  Mo.  1,  87  S.  W.  580;  State  v.  Moore,  84 
7,  67  S.  W.  580.  Mo.   App.   11;    State  v.   Williams, 

98.  State  v.  Neosho,  57  Mo.  70  Mo.  App.  238;  State  v.  Wal- 
App.  192.  bridge,  69  Mo.  App.  657;   State  v. 

99.  Hannibal  &  St.  Jo.  R.  R.  Co.  Moniteau  County  Ct.,  45  Mo.  App. 
v.  Board  of  Equalization,  64  Mo.  387;  Poster  v.  Dunklin,  44  Mo. 
294,  308;  House  v.  Clinton  County  216;  St;  Louis  Co.  v.  Lind,  42  Mo. 
Court,  67  Mo.  522.  348;    State   t.    Cauthorn,    40    Mo. 

1.  Rogers    v.    Clinton    County     App.  94. 

Court,  60  Mo.  101.  4.     State  v.  Walbridge,  62  Mo. 

2.  State  V.  Kansas  City,  89  Mo.      App.  162. 

34,  14  S.  W.  515.  5.    Lacy  v.  Williams,  27  Mo.  280; 

3.  State  V.  Mulvihill,  113  Mo.  Hannibal  &  St.  Jo.  R.  R.  Co.  v. 
App.  324,  88  S.  W.  773 ;  School  Dis-      Morton,  27  Mo.  317. 

trict  v.  Pace,  113  Mo.  App.   134,  No  provision   is  made  by  any 
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On  certiorari  to  review  the  action  of  the  county  board 
of  equalization  in  the  matter  of  the  assessment  of  prop- 
erty for  taxes,  only  those  matters  can  be  reviewed  which 
appear  on  the  face  of  the  record  proper,  or  go  to  the 
jurisdiction  of  the  board.  A  so-called  bill  of  exceptions 
signed  by  the  board  S,nd  read  in  evidence  is  not  a  part 
of  the  record.* 

Where  appeals  are  provided  from  the  action  of  spe- 
cial tribunals  for  the  assessment  of  damages  for  open- 
ing, making  and  repairing  roads,  the  appellate  tribunal 
cannot  try  the  case  anew,  except  some  particular  provi- 
sion is  made  by  the  statute  for  that  purpose;  the  court 
can  only  review  the  questions  of  juridiction  and  the  le- 


statute  for  preserving  the  testi- 
mony upon  which  the  county 
courts  or  commissioners  act  in 
laying  out  roads,  or  In  doing  any 
other  county  business,  and  where 
they  have  a  discretion,  that  can- 
not be  reviewed  by  any  court.  Re 
Saline  Co.  Subscription,  45  Mo. 
52,  100  Am.  Dec.  337;  Vltt  v. 
Owens,  42  Mo.  512. 

Persons  dealing  and  making 
contracts  with  the  county  are 
bound  to  take  notice  of  the  extent 
of  the  authority  of  the  court  and 
whether  their  acts  are  wholly  un- 
warranted by  law  and  are  void. 
State  V.  Clark  County  Court,  41 
Mo.  44. 

Thus,  certiorari  to  review  the 
refusal  of  bail  by  the  county  court 
will  not  bring  up  evidence  before 
it  on  habeas  corpus  to  obtain  bail. 
The  county  court  is  of  statutory 
origin  and  has  neither  common 
law  nor  equitable  jurisdiction.  As 
stated,  no  provision  has  been  made 
for  preserving  evidence  taken  be- 
fore it,  and  making  It  a  part  of 
the  record.  State  v.  Madison  Co., 
13C  Mo.  323,  326,  37  S.  W.  1126. 
5  McQ.  57 


6.  Ward  v.  Board  of  Equaliza- 
tion, 135  Mo.  309,  36  S.  W.  648. 

Where  the  circuit  court  exer- 
cises its  superintending  control 
over  county  courts,  in  cases  not 
provided  for  by  way  of  appeal 
under  the  acts  relating  to  ad- 
ministration of  the  estates  of  de- 
cedents, infants  or  insane  persons 
by  way  of  certiorari,' it  can  only 
regard  errors  of  law  apparent  upon 
the  face  of  the  record  and  proceed- 
ings, and  cannot  try  the  cases 
anew,  or  correct  any  errors  of 
fact.  L<acy  v.  Williams,  27  Mo. 
280;  Hannibal  &  St.  Jo.  R.  R.  Co. 
V.  Morton,  27  Mo.  217;  Snoddy  v. 
Pettis  Co.  Ct,  45  Mo.  361;  Re 
Saline  Co.  Subscription,  45  Mo. 
52,  100  Am.  Dec.  337;  Lewis  v. 
Nuckolls,  26  Mo.  278;  County  of 
St.  Louis  V.  Sparks,  11  Mo.  201; 
Tetherow  v.  Grundy  Co.  Ct-,  9  Mo. 
118;  Boone  Co.  Ct.  v.  Corlew,  3 
Mo.  12;  Foster  v.  Dunklin,  44  Mo. 
216;  St.  Louis  v.  Llnd,  42  Mo. 
348;  Bernard  v.  Callaway  Co.Ct., 
28  Mo.  37. 
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gality  of  the  proceedings  appearing  upon  the  return  as 
made  under  the  writ.  And,  when  the  inferior  court  is 
acting  upon  matters  within  its  discretion,  its  proceed- 
ings cannot  be  reviewed  upon  certiorari.'' 

§  2515.     Same — matters  of  practice — ^judgment. 

In  proceedings  by  certiorari  it  will  be  presumed  from 
a  record  which  shows  merely  the  removal  of  an  officer 
that  such  removal  was  for  cause  shown.*  A  transcript 
certified  to  the  proper  court  in  return  to  a  writ  of  cer- 
tiorari, supersedes  the  one  previously  filed,  and  the  lat- 
ter cannot  be  regarded  in  determining  the  cause.*  A 
petition  for  a  certiorari,  in  the  absence  of  a  formal  as- 
signment of  errors  in  the  record  sought  to  be  reviewed, 
may  be  regarded  as  in  the  nature  of  an  assignment  of 
errors,  and  to  this  extent  will  be  treated  as  a  pleading 
in  the  cause ;  but  the  court  cannot  be  called  upon  to  con- 
sider any  question  raised  by  the  petition  unless  it  is  pre- 
sented by  the  record  of  the  inferior  tribunal.^"  Where 
the  facts  touching  the  acquisition  of  jurisdiction  by  an 
inferior  court  fully  appear  in  the  record,  the  judgment 
of  such  court  will  in  a  collateral  proceeding  be  looked 
upon  with  as  much  favor  as  that  of  a  superior  court; 
but,  otherwise,  In  a  direct  attack  as  in  certiorari.^''-  In 
review  of  the  proceedings  of  a  county  court  in  granting 
a  dramshop  license,  the  court  may  consider  the  suffi- 
ciency of  the  petition  for  the  license.^^ 

If  the  proceedings  of  the  inferior  tribunal  are  regular 
and  legal  the  superior  court  cannot  retry  the  facts,  nor 
correct  the  action  of  the  inferior  tribunal  relating  to  the 
fact,  no  matter  how  much  it  may  have  erred  in  its  judg- 
ment.^*   Accordingly  if  the  proceedings  are  regular  and 

7.  Re  Saline  Co.  Subscription,  11.     State  v.  County  Court  of 
45  Mo.  52,  100  Am.  Dec.  337.  Cooper,  66  Mo.  App.  96. 

8.  State  V.  Police  Com.  of  St.  12.     State   v.   Tullock,   108   Mo. 
Louis,  88  Mo.  144,  14  Mo.  App.  297.  App.  32,  82  S.  W.  645. 

9.  State   V.   Anderson,   86   Mo.  13.    Sholar  v.  Smyth,  3  Mo.  416; 
309.  Huston  v.  Orr,  1  Mo.  582;  Cook  v. 

10.  State  V.  Powers,  68  Mo.  320.     Callaway,  1  Mo.  545. 
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legal,  the  matter  must  be  remitted  to  the  inferior  tri- 
bunal for  further  action  by  procedendo.  If  the  proceed- 
ings are  found  irregular  or  illegal,  the  judgment  or  or- 
der is  reversed,  and  the  matter  is  remitted  for  the  proper 
action.  If  the  inferior  tribunal  has  no  jurisdiction  its 
action  is  reversed  and  the  case  stands  without  any  fur- 
ther process,  producing  the  same  effect  as  a  writ  of  pro- 
hibition. 

§  2516.    Prohibition. 

A  writ  of  prohibition  is  an  extraordinary  remedial 
writ  issuing  out  of  a  court  of  superior  jurisdiction  and 
directed  to  an  inferior  court,  or  some  inferior  tribunal 
exercising  some  judicial  or  quasi  jlidicial  power,  to  pre- 
vent the  inferior  court  or  tribunal  from  usurping  a 
jurisdiction  with  which  it  is  not  lega,lly  vested  and  from 
exercising  a  power  which  it  has  no  legal  authority  to 
exercise  at  aU." 

Three  things  are  essential  to  justify  the  writ:  First, 
that  the  court,  officer,  or  person  is  about  to  exercise 
judicial  or  qiiasi  judicial  power;  second,  that  the  exer- 
cise of  such  power  by  such  court,  officer  or  person  is 
unauthorized  by  law;  thdrd,  that  it  will  result  in  injury 
for  which  there  is  no  other  adequate  remedy.^"  Hdnce, 
the  prevailing  rule  is  that  it  cannot  be  resorted  to  where 
the  usual  and  ordinary  forms  of  remedy  are  sufficient  to 
afford  redress,  as  by  motion,  trial,  appeal,  certiorari  or 
otherwise.^*     Only  in  exceptional  cases  will  a  supervi- 

14.    !  1100  ante,  vol.  3;  State  v.      762  et  seg.,  23  Am.  &  Bng.  Ency. 


Ward,  70  Minn.  58,  72  N.  W.  825 
Howard  v.  Pierce,  38  Mo.  296 
State  V.  Clark  Co.  Ct,  41  Mo.  44 


of  Law  (2d  Ed.),  p.  195;  2  Spell- 
ing, Injunction  and  Other  Extra- 
ordinary Remedies,  §   1716.     Dis- 


Vitt  V.  Owens,  42  Mo.  512;  Casby  tlnguished   from   other   remedies, 

V.  Thompson,  42  Mo.  133;  Trainer  16.,    §    1717.    As    counterpart    of 

V.   Porter,   45   Mo.   336;    State  .v.  mandamus,  JB.,  §  1718. 
Rombauer,  105  Mo.  103,  109,  16  S.         15.     State  v.  Young,  29   Minn. 

-W.   695;    State  v.  Burckhartt,  87  474,  9  N.  W.   737.     See  Davison 

Mo.  533,  537;   Morris  v.  Lenox,  8  v.  Hough,  165  Mo.  561,  575,  65  S. 

Mo.  252;  Burrill's  Law  Diet.  Title  "W.  731. 

"Prohibition;"   High,   Extraordln-         16.    State  v.  Cory,  i5  Minn.  178, 

ary  Legal  Rtemedies    (3^  Ed.),  §  28  N.  "W.  217;   State  v.  Ward,  70 
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sory  court  grant  a  writ  of  prohibition  against  an  infe- 
rior tribunal  which  has  juridiction  of  the  subject-mat- 
ter and  parties."  This  results  from  the  fundamental 
fact  that  the  purpose  of  the  writ  is  to  prevent  the  in- 
ferior tribunal  from  assuming  a  juridiction  with  which 
it  is  not  legally  vested,  or,  where,  having  jurisdiction, 
it  has  exceeded  its  legitimate  powers,  and  especially  in 
the  latter  class  of  cases,  where  there  is  no  other  ade- 
quate  and  practical  remedy,^*  or,  as  stated  tersely  in  a 
judicial  opinion  "its  chief  function  is  to  keep  inferior 
courts  within  the  orbit  of  their  rightful  jurisdiction."  ^* 
Agreeably  to  the  doctrine  outlined  the  writ  of  prohibi- 


Mlnn.  58.  72  N.  W.  S25;    §  1100 
ante,  yoI.  3. 

Will  not  He  to  correct  errors  it 
the  court  has  jurisdiction.  State 
V.  Fox,  85  Mo.  61;  Shaw  v.  Pol- 
lard, 84  Mo.  App.  286;  State  v. 
Harrison,  53  Mo.  App.  346;  Wilson 
V.  Berkstresser,  45  Mo.  283;  State 
V.  Heege,  39  Mo.  App.  49;  State  v. 
Police  Com'rs,  16  Mo.  App.  48; 
State  V.  Wickham,  7  Mo.  App.  562; 
C  R.  I.  &  P.  Ry.  Co.  V.  Woodson, 
110  Mo.  App.  208,  85  S.  W.  105. 

17.  State  V.  Laughlin,  7  Mo. 
App.  529. 

The  writ  will  not  lie  at  the  suit 
of  a  property  holder  to  prevent 
the  performance  of  a  contract 
tor  the  construction  of  a  side- 
walk; injunction  being  the  proper 
remedy.  If  proper  at  all  in  such 
matter,  it  would  lie  to  prevent  the 
making  of  such  contract  for  want 
of  jurisdiction.  Bluffton  v.  Silver, 
63  Ind.  262. 

18.  State  V.  Ehy,  170  Mo.  497, 
71  S.  "W.  52,  nature  of  writ  con- 
sidered; State  V.  Talty,  166  Mo. 
529,  66  S.  W.  361;  State  v.  Wood, 
155  Mo.  425,  56  S.  W.  474. 
48     L.     R.     A     596;      State     v. 


Slover.  134  Mo.  10.  31  S.  W. 
1054;  State  v.  Moehlenkamp,  133 
Mo.  134,  34  S.  W.  468;  State  v. 
Murphy,  132  Mo.  382,  33  S.  W. 
1136,  53  Am.  St.  Rep.  491;  State 
V.  Scarritt,  128  Mo.  331,  30  S.  W. 
1026;  State  v.  St  Louis  Court  of 
Appeals,  99  Mo.  216,  221.  12  S.  W. 
661;  State  v.  Field,  112  Mo.  554. 
20  S.  W.  672;  School  District  v. 
Burris,  84  Mo.  App.  654. 

19.  State  V.  Hough,  193  Mo.  615. 
652,  91  S.  W.  905,  following  the 
doctrine  of  Dowdy  v.  Wamble.  110 
Mo.  280,  284,  19  S.  W.  489,  and 
State  V.  Tate.  109  Mo.  265,  270, 
18  S.  W.  1088,  32  Am.  St.  Rep.  664, 
to  the  effect  that  "where  enough 
facts  are  alleged  to  disclose  that 
the  case  falls  within  a  class  of 
proceedings  which  the  court  is 
lawfully  authorized  to  hear  and 
decide,  the  Question  of  the  sufa- 
ciency  of  the  showing,  made  for 
the  purpose  of  setting  the  court 
in  motion,  is  one  of  law  for  the 
determination  of  the  court  itself 
to  which  the  showing  is  addressed, 
whatsoever  Its  rank."  State  v. 
Levens,  32  Mo.  App.  620. 
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tion  will  lie  for  the  purpose  of  arresting  or  restraining 
proceedings  of  municipal  oflSeers  or  boards  exercising 
judicial  or  qiiasi  judicial  functions  when  they  act  with- 
out jurisdiction  or  in  excess  of  jurisdiction.*"  If  it  should 
appear,  therefore,  that  municipal  authorities  are  acting 
within  the  scope  of  authority  conferred  upon  them  by 
statute  or  charter,  ordinarily  the  writ  will  be  denied.^^ 
Accordingly  where  jurisdiction  to  hear  and  determine 
an  election  contest  has  been  conferred  upon  the  legisla- 
tive branch  of  the  government,  its  action  will  not  be 
interfered  with  by  prohibition.'"* 


20.  Hevren  v.  Reed,  126  Cal. 
219,  58  Pac.  536;  Stein  t.  Morri- 
son, 9  Idaho,  426,  75  Pac.  246; 
Thomas  v.  Thompson  (Ky.),  102 
S.  W.  849;  State  v.  Reynolds,  209 
Mo.  161,  107  S.  W.  487,  15  L.  R.  A. 
(N.'  S.)  963,  123  Am.  St.  Rep.  468; 
State  V.  Williams,  221  Mo.  227, 
120  S.  W.  740;  School  District  No. 
6  V.  Burris,  84  Mo.  App.  654;  Peo- 
ple V.  Cooper,  57  How.  Pr.  (N.  Y.) 
416;  Mayo  v.  James,  12  Gratt. 
(Va.)  17;  Board  of  Education  v. 
Holt.  51  W.  Va.  435,  41  S.  B.  337; 
Brown  v.  Election  Canvassers,  45 
W.  Va,  826,  32  S.  B.  168. 

Prohibition  is  a  restraining  and 
not  a  corrective  remedy.  William- 
son V.  County  Court,  56  W.  Va. 
38,  48  S.  E.  835. 

The  question  of  jurisdiction  is 
the  only  one  that  can  be  properly 
considered  upon  an  application  for 
such  writ.  People  v.  Sherman,  72 
N.  Y.  S.  718,  66  App.  Dlv.  231, 
aff'd  in  171  N.  Y.  684,  64  N.  E. 
1124. 

The  writ  of  prohibition  lies  to 
prohibit  the  exercise  by  an  inferior 
tribunal  or  officer  of  judicial 
powers  with  which  it  or  he  is  not 
legally  vested,  but  not  to  regulate 
or  control  the  manner  in  which  a 


lawful  jurisdiction  shall  be  exer- 
cised. Speed  V.  Detroit,  98  Mich. 
360,  57  N.  W.  406,  22  L.  R.  A.  842, 
39  Am.  St.  Rep.  555. 

It  may  issue  to  any  municipal 
body  or  officer  upon  which  or 
whom  has  been  conferred  judicial 
powers,  in  the  exercise  of  such 
powers.  Speed  v.  Detroit,  98  Mich. 
360,  57  N.  W.  406,  22  L.  R.  A.  842, 
39  Am.  St.  Rep.  565. 

It  will  He  to  prevent  a  mayor 
from  acting  judicially  under  a 
void  ordinance.  Judy  v.  Lashley, 
50  W.  Va.  628,  41  S.  B.  197,  57  L. 
R.  A.  413. 

21.  Denning  v.  Moscow,  11  Ida. 
415,  83  Pac.  339;  State  v.  Ward,  70 
Minn.  68,  72  N.  W.  825;  State  v. 
Walbridge,  119  Mo.  383,  24  S.  W. 
457,  41  Am.  St.  Rep.  663. 

•Where  the  power  to  grant 
licenses  is  conferred  upon  the 
city  council,  prohibition  will  not 
lie  to  correct  errors  of  law  com- 
mitted in  the  exercise  of  such 
power.  State  v.  Columbia,  17  S. 
C.  80;  Board  of  Education  v. 
Holt,  51  W.  Va.  435,  41  S.  E.  337. 

22.  McWorter  v.  Dorr,  57  W. 
Va.  608,  50  S.  E.  838,  110  Am.  St 
Rep.  815. 
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Prohibition  has  been  issued  against  municipal  coun- 
cils or  executive  officers  to  restrain  them  from  passing 
upon  claims ;  ^^  and  to  prohibit  the  removal  of  officers 
or  employees.^*  The  contrary  has  also  been  held.^*  But 
prohibition  will  not  lie  for  the  purpose  of  trying  the  title 
to  office;  the  proper  remedy  for  that  purpose  being  quo 
warranto?^  So  prohibition  will  not  lie  to  prevent  the 
levy  and  collection  of  taxes,  where  it  is  apparent  that 
the  public  authorities  are  acting  within  their  lawful 
powers.*'' 

In  accordance  with  the  rule  above  stated  prohibition 
will  not  lie  to  restrain  proceedings  for  removal  of  offi- 
pers  or  employees  where  jurisdiction  has  been  acquired 
over  the  person  to  be  removed  or  the  subject-matter  of 
the  proceedings.**  So  prohibition  will  not  issue  to  ar- 
rest legislative  action  of  a  municipal  council  or  board  of 
aldermen,**  nor  to  restrain  the  enforcement  of  invalid 
ordinances,***  nor  to  enjoin  the  exercise  of  purely  execu- 
tive or  administrative  functions,^  ^  nor  action  which  is 

23.  People  t.  Amstredam,  36  N.  72  N.  E.  825;  Davis  v.  Filler,  47 
Y.  S.  64,  90  Hun,  495.  W.  Va.  413,  35  S.  B.  6. 

24.  Speed  t.  Detroit,  98  Mich.  29.  Spring  Valley  Waterworks 
360,  57  N.  W.  406,  22  L.  R.  A.  842,  Co.  v.  San  Francisco,  52  Cal.  Ill; 
39  Am.  St.  Rep.  555;  People  v.  Patton  v.  Stephens,  14  Bush.  (77 
Cooper,  57  How.  Pr.  (N.  Y.)  416.  Ky.)   324;  Lodge  v.  Fletcher,  181 

25.  People  v.  District  Court,  6  Mass.  238,  68  N.  E.  204. 

Colo.  534;  Stater.  Bright,  224  Mo.  g^^     ^      ^     Springfield,     102 

614, 123  S.W.  1057;  State  y.  Wells.     ^^^^    g^Q.    restraining   board    of 
210  Mo.  601,  109  S.  W.  758,  610.  ^,^^^^^^  ^^^  ^j^^^,^^  ^  ^^^^^^ 

26.  See  §  2525,  a»«e  ^^^    assessing    benefits    therefor. 

27.  Maurer  t.  Mitchell,  53  Cal.  .,      „., 

289;   Le  Conte  v.  Berkeley,  57  Cal.  ''\   ^^^J  !;  Greenwood,  72  S. 

269;    Coronado  t.   San   Diego,    97  C.  90.  51  S.  E.  532,  110  Am.  St 

Gal.    440,    32    Pac.    518;    Cody   v.  ^^^-  ^^^• 

Lennard,   45  Ga.  85,;    Denning  v.  Contra,  Donovan  v.  Vlcksburg, 

Moscow,  11  Ida.  415^  83  Pac.  339;  29  Miss.  247,  64  Am.  Dec.  143. 

People  V.  Queens  County,   1  Hill  31.    Board  of  Education  v.  Holt, 

(N    Y.),  195.     Compare  Talbot  v.  54  W.  Va.  167,  46  S.  E.  134;  State 

Dent,  9  B.  Mon.   (Ky.)   526.  v.  Bright,  224  Mo.  514,  ,123  S.  W. 

28.  State  v.  Walbridge,  119  Mo.  1057;  State  v.  Walbrldge,  119  Mo. 
383,  24  S.  W.  457,  41  Am.  St.  Rep.  383.  24  S.  W.  457,  41  Am.  St.  Rep. 
663;  State  t.  Ward,  70  Minn.  68,  663. 
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purely  ministerial,'''  except  in  extreme  cases  when  they 
usurp  judicial  functions.** 

§  2517.     Garnishment  of  municipal  corporations. 

Municipal  corporations  and  their  officers  having 
money  or  property  in  their  hands  j^o  which  other  persons 
are  entitled  are  generally  held  not  liable  to  the  creditors 
of  such  persons  on  attachment  or  garnishment  process 
unless  made  so  by  statute  or  charter.**     The  principle 


Investigatton  of  charges  against 
a  municipal  officer  by  a  civil  serv- 
ice commission  will  not  be  re- 
strained by  prohibition.  People 
V.  MlUiken,  97  N.  Y.  S.  223,  110 
App.  Div.  579,  112  App.  Div.  907, 
aff'd  in  185  N.  Y.  35,  77  N.  B.  872. 

32.  Coronado  v.  San  Diego,  97 
Cal.  440,  32  Pac.  518;  Le  Conte  v. 
Berkeley,  57  Cal.  269;  Maurer  v. 
Mitchell,  53  Cal.  289;  Goodwin  v. 
State,  145  Ala.  536,  40  So.  122; 
State  V.  Bradley,  134  Ala.  549,  33 
So!  339;  Miller  v.  Davenport,  8 
Ida.  593,  70  Pac.  610;  Hassinger  v. 
Holt,  47  W.  Va.  348,  34  S.  B.  728. 

33.  Brazie  v.  Fayette  County, 
25  W.  Va.  213;  Fleming  v.  Kana- 
wha County,  31  W.  Va.  608,  8  S. 
E.  267. 

34.  Alaiama.  Sanders  v.  Steele, 
124  (Ala.  415,'26  So.  882. 

Connecticut.  Stillman  v.  Isham, 
11  Conn.  124. 

District  of  Columbia.  Columbia 
Brick  Co.  V.  District  of  Columbia, 
1  App.  Cas.  351. 

Georgia.  Dotterer  v.  Bowe,  84 
Ga.  769,  11  S.  E.  896;  Leake  v. 
Lacey,  95  Ga.  747,  22  S.  B.  655,  51 
Am.  St.  Rep.  112;  Born  t.  Wil- 
liams, 81  Ga.  796,  7  S.  E.  868. 

Illinois.  Merwin  v.  Chicago,  45 
lU.  133,  93  Am.  Dec.  204;  Bartell 


v.  Bauman,  12  111.  App.  450;  Trle- 
bel  V.  Colburn,  64  111.  376. 

Iowa.  Caldwell  v.  Stewart,  30 
la.  379;  Jenks  v.  Oscaola  Tp., 
45  la.  554. 

Indiana.  Wallace  v.  Lawyer, 
54    Ind.    501,    23    Am.    Rep.    661; 

Kansas.  Switzer  v.  Wellington, 
40  Kan.  250,  19  Pac.  620,  10  Am. 
St.  Rep.  196. 

Maryland.     Baltimore   v.   Root, 

8  Md.  95,  63  Am.  Dec.  692. 
Massachusetts.    Chealy  v.  Brew- 
er, 7  Mass.  259. 

Minnesota.  McDougal  v.  Hen- 
nepin County,  4  Minn.  184. 

Mississippi.  McBain  v.  Rodgers 
(Miss.),  29  So.  91;  Dollar  v. 
Allen,  78  Miss.  274,  28  So.  876. 

Missouri.  Pendleton  v.  Perkins, 
49  Mo.  565;  Fortune  v.  St.  Louis, 
23  Mo.  239. 

Nebraska.  People  v.  Omaha,  2 
Neb.  166. 

Tennessee.  St.  Francis  Levee 
Dist.  V.  Bodkin,  108  Tenn.  700. 
69  S.  W.  270. 

Texas.  Sherman  v.  Shobe,  94 
Tex.  126,  58  S.  W.  949,  86  Am.  St. 
Rep.  825. 

Vermont.  Bradley  v.  Rich- 
mond, 6  Vt.  121. 

Washington.     Marx   v.    Parker, 

9  Wash.  473,  37  Pac.  675,  43  Am. 
St.  Rep.  849. 
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of  these  cases  is  that  public- officers,  who  are  bound  to 
transact  the  public  business  by  certain  rules  and  in  pre- 
scribed forms  should  not  be  exposed  to  the  expense,  in- 
convenience and  hazard  incident  to  such  proceedings.'* 
A  public. municipal  corporation,  created  for  the  pub- 
lic benefit,  is  not  subject* to  the  same  rules  governing 
private  corporations,  such  as  banks,  insurance  compan- 
ies, and  other  similar  corporations.  "It  should  not, 
therefore,  be  compelled  to  stand  at  the  bar  of  all  courts 
in  the  state  and  participate  in  the  judicial  controversies 
carried  on  between  creditors  and  debtors.  While  these 
contests  would  be  going  on,  the  public  interest  would 
suffer,  by  abstracting  from  their  corporate  duties,  the 
time  and  attention  of  the  officers,  and  occupying  them  in 
contests  about  which  the  corporation  had  no  interest. 
And  however  desirable  it  may  be  to  creditors  to  enforce 
against  the  officers  of  the  corporation  their  just  de- 
mands, by  the  means  resorted  to  in  this  case,  yet  we  think 
that  public  policy  forbids  the  imposition  of  such  a  lia- 
bility upon  the  corporation.  To  appreciate  the  conse- 
quences which  would  inevitably  follow  in  the  train  of 
such  proceedings,  it  is  only  necessary  to  refer  to  the 
large  amount  of  revenue  collected  and  disbursed  by  thfe 
city.  If  this  disbursement  is  to  Ise  made  through  gar- 
nishments, which  may  be  instituted  in  any  county  in  the 
state,  against  any  creditor  of  the  corporation,  it  must 
result  most  injuriously  to  the  prosperity  of  the  city,  and 
of  the  public  interest."  '^ 

Wiiconsin.  Merrell  v.  Campbell,  36.    Ha-wthorn  v.  St.  Louis,  11 

49  Wis.  535,r5  N.  W.  912,  35  Am.  Mo.  59,  47  Am.  Dec.  141,  followed 

Rep.     785;      Burnham  \V.     Fon  iu  Fortune  v.  St.  Louis,  23  Mo. 

du  Lac,  15  Wis.  193,  82  Am.  Dec.  239.     "See    Walker    v.    Cook,    129 

668.  Mass.     577,     579.     See     elaborate 

United  States.   Pringle  v.  Guild,  note  in  18  Am.  Dec.  200  to  207. 

118  Fed.  655.  "The   question   of  the   liabiity 

Municipal    property   Is   exempt  of     municipal     corporations     to 

from     execution.     §     1160,    ante,  process    of    garnishment    at    the 

vol.  3.  suit  of  a  private  party  has  often 

35.     Stlllman     v.     Isham,     11  been  before  the  American  courts, 

Conn.  124.  and  while  their  decisions  are  not 

uniform,    still    it    seems    that    a 
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In  many  states,  cities  and  towns  are  exempt  from  gar- 
nislmient  by  express  statute.*''  A  statutory  provision 
that  "a  municipal  corporation  shall  not  be  garnished" 
■was  held  not  limited  to  cases  where  the  garnishment 
would  interefere  with  the  political,  civil  or  corporate 
duties  of  the  municipality,  but  it  was  construed  as  ap- 
plicable to  all  cases.** 

On  the  other  hand  there  are  authorities  holding  that 
a  municipal  corporation  is  subject  to  garnishment  the 
same  as  an  individual  or  a  private  corporation  for  ordi- 
nary indebtedness,  other  than  salaries,  or  wages.** 
And  municipal  corporations  and  counties  are  sometimes 
made  subject  to  attachment  on  garnishment  by  statute 
as  to  certain  kinds  of  claims,  such  as  salaries  and  wages 
of  officers  and  employees  of  the  municipality.*" 


large  majority  of  the  cases  hold 
that  no  such  liability  exists,  and 
the  reason  of  the  rule  declared  by 
those  cases  appears  to  rest  upon 
that  public  principle  -which  ex- 
empts members  of  the  legislature, 
foreign  ministers,  ambassadors 
and  other  public  functionaries 
•while  in  the  public  service,  from 
civil  arrest  or  other  legal  embar- 
rassment at  the  suit  of  a  private 
person.  The  exemption  is  granted 
from  public  necessity,  In  order 
that  the  business  of  the  munici- 
pality may  be  transacted  by  its 
officers  -without  Interferance  from 
suits  In  -which  the  public  is  not 
Interested."  Van  Cott  v.  Cratt, 
11  Utah.  209,  212,  213. 

37.  McLellan  v.  Young,  54  Ga. 
399,  21  Am.  Rep.  276;  Clapp  v. 
Walker  ft  Davis,  25  la.  315;  School 
District  V.  Gage,  39  Mich.  484. 
See  Waldman  v.  O'Donnell,  57 
How  Pr.  (N.  Y.)  215;  Erie  v. 
Knapp,  29  Pa.  St.  173;  Switzer  v. 
Wellington,  40  Kan.  250,  19  Pac. 
620,  10  Am.  St  Rep.  196;  Merrell 


v.  Campbell,.  49  Wis.  535,  5  N.  W. 
912,  '35  Am.  Rep.  785;  Mer-wln  v. 
Chicago,  45  111.  133. 

38.  Jenks  v.  Osceola  Tp.,  45  la. 
554. 

39.  Waterbury  v.  Board  of  Com- 
missioners, 10  Mont.  515,  24  Am. 
St.  Rep.  67,  and  note,  jk  73; 
Whidden  v.  Drake,  5  N.  H.  13; 
W^endell  v.  Pierce,  13  N.  H.  502; 
Bray  V.  Wallingford,  20  Conn.. 
416;  Denver  v.  Bro-wn,  11  Colo. 
337,  18  Pac.  214;  Adams  v.  Tyler, 
121  Mass.  380;  Rodman  v.  Mussel- 
man,  12  Bush.  (Ky.)  354,  23  Am. 
Rep.  724;  State  v.  Horton,  38  N. 
J.  L.  88;  Wilson  v.  Le-wis,  10  R. 
I.  285;  Wales  ft  Son  v.  Muscatine, 
4  la.  302;  Laredo  v.  Nalle,  65 
Tex.  359.  See  Brown  v.  Gates,  15 
W.  Va.  131. 

40.  Mitchell  t.  Miller,  95  Minn. 
62,  103  N.  W.  716;  Adams  v. 
Tyler,  121  Mass.  380. 

Word  "person"  in  garnishment 
statute,  held  to  include  munici- 
pal corporations.  Portsmouth  Gas 
Co.  V.  Sanford,  97  Va.  124,  33  S. 
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Exemption  of  a  municipal  corporation  ftom  garnish- 
ment can  be  claimed,  by  it  alone,  and  not  by  others,*^ 
and  on  the  theory  it  is  a  mere  privilege  extended  to  such 
corporation,  some  cases  hold  it  m^y  waive  it  in  like  man- 
ner as  an  individual,**  and  it  has  been  held  that  fail- 
ure to  claim  the  exemption  constitutes  a  waiver  of  it.** 
On  the  contrary  some  courts  hold  that  as  the  exemption 
is  granted  from  public  necessity  and  for  the  public  con- 
venience and  benefit  it  cannot  be  waived  by  either 
party.** 

§  2518.     Same — equitable  garnishment. 

According  to  the  rule  of  a  few  cases,  the  fact  that  a 
municipal  corporation  is  exempt  from  garnishment  will 
not  protect  it  from  liability  to  suit  in  equity  to  reach 
money  in  its  treasury  belonging  to  a  debtor.**  Thus  in 
an  early  Missouri  decision  it  was  held  that  a  municipal 
corporation  is  subject  to  garnishment  where  the  main 
debtor  has  absconded  so  that  judgment  cannot  be  ob- 
tained against  him,  and  he  has  no  property  in  the  state 
subject  to  attachment,  but  has  money  in  the  city  treas- 
ury belonging  or-  due  to  him,  and  that  it  may  in  such 
case  be  reached  by  bill  in  equity  in  the  first  instance, 

E.  516,  45  L.  R.  A.  246,  75  Am.  43.    Los     Anamas    County    t. 

St.  Rep.   778.  Bond.  3  Col.  411. 

Statute  providing  for  order  for  44.     Rindge   v.    Green,    52    Vt. 

execution     against    wages    lield  204;   Wallace  v.  Lawyer,  54  Ind. 

by,  corporation,    construed    and  501;    School  District  v.  Gage,  39 

held  to  apply  only  to  private  cor-  Mich.  484;  McLellan  y.  Young,  54 

poratlons  and  not  to  a  municipal  Ga.  399,  21  Am.  Rep.  276. 

corporation.     Emes  v.  Fowler,  89  Van  Cott  v.  Pratt,  11  Utah,  209, 

N.  Y.  S.  685,  43  Misc.  Rep.  603.  212,  where  an  ordinance  providing 

41.  Tone  v.  Shankland,  110  la.  that    the    municipality    may    be 
525,  81  N.  W.  789.  attached  under  garnishee  process 

42.  Clapp  V.  Walker,  25  la.  315;  was  held  void  on  the  theory  that 
Los  Anamas  v.  Bond,  3  Colo.  411.  the  municipality  has  no  power  to 

What  constitutes  waiver.     Des     waive  its  exemption  from  garnish- 
Moines  County  v.  Hinkley,  62  la.     ment. 

637,    17    N.    W.    915;     Jenks    v.         45.    See  Speed  v.  Brown.  10  B. 
Osceola  Township,  45  la.  554.  Mon.  (Ky.)  108;  State  v.  Curran, 

12  Ark.  321,  364. 
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without  a  previous  judgment  at  law,  and  without  show- 
ing fraud  or  any  other  recognized  ground  of  equitable 
jurisdiction.  In  this  case  it  was  expressly  held  that  the 
fact  that  niunicipal  corporations  are  not  liable  under  a 
statutory  garnishment,  will  not  protect  them  from  such 
proceeding  in  equity.  In  the  opinion,  the  court  observed 
that,  there  is  no  reason  why  a  municipal  corporation,  for 
an  ordinary  liability  unconnected  imth  the  present  pub- 
lic service,  or  the  prosecution  of  its  public  works,  should 
not,  like  private  corporations,  be  held  to  answer  a  gar- 
nishment process,  and  that  as  the  prohibition  of  the  stat- 
ute is  general,  creditors  are  thus  deprived  of  the  usual 
remedy  against  their  absconding  debtors,,  if  the  latter 
had  been  sharp  enough  to  place  their  funds  in  the  city 
treasury.  "Upon  what  principle  should  this  fact  also 
deprive  them  of  the  equitable  remedy  they  would  pos- 
sess if  the  garnishment  process  were  unknown  to  the 
law?  So  far  from  that,  it  is  the  foundation  of  their 
right  to  relief.  The  maxim  that  equity  follows  the  law 
has  no  such  application;  otherwise,  in  most  cases  where 
legal  remedies  fail,  equitable  relief  would  be  cut  off. 
The  court,  in  analogy  to  the  former  relief  in  chancery 
would  disregard  the  letter  of  the  statute  forbidding 
garnishment  but  would  conform  to  its  spirit  and  refuse 
to  interfere  when  the  reason  for  the  prohibition  existed. 
Perhaps  the  object  of  the  prohibition  was  to  leave  the 
matter  lo  another  forum — ^to  one  whose  remedies  are 
more  flexible  than  ordinary  judgments — so  that,  what- 
ever the  relief,  it  may  be  consistent  with  public  j)olicy, 
and  may  be  given  in  view  of  the  debtor's  relation  to 
the  city.  To  deny  the  relief  sought  would  permit  the 
debtor  to  withdraw  property  from  the  state  which  equi- 
tably belongs  to  his  creditors.  It  is  the  policy  of  all 
states  to  protect  home  creditors,  and  in  pursuance  of 
this  policy,  and  in  absence  of  any  other  remedy,  L  think 
this  proceeding  should  be  sustained."  ^^ 

46.     Pendleton   v.    Perkins,    49 
Mo.  665,  669,  S70,  per  Bliss,  C.  J. 
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A  later  Missouri  decision  distinguishes  the  above 
case,  but  does  not  disapprove  it,  and  holds  that  where  a 
judgment  has  been  obtained  against  a  resident  of  the 
state,  employed  in  a  municipal  office,  and  execution  has 
been  issued  and  returned  nulla  bona,  neither  by  a  suit 
against  such  officer  and  the  municipal  corporation,  nor 
by  statutory  garnishment,  can  the  municipal  corpora- 
tion be  compelled  to  pay  the  salary  due  such  officer  to 
the  judgment  creditor.*'' 

3.      CEIMINAl,  LIABILITY. 

§  2519.     In  general. 

Municipal  corporations  are  subject  to  indictment  for 
wrongful  acts  or  omission  to  act.**  They  may  be  in- 
dicted for  nonfeasance  in  not  carrying  out  the  provisions 
of  their  charters  and  for  such  misfeasance  as  are  neither 
treasonable,  felonious,  or  attended  with  violence.  To  be 
indictable  for  a  nonfeasance  the  corporation  must  have, 
the  power  to  do  the  act  omitted,  and  for  a  misfeasance, 
the  act  must  come  within  the  scope  of  its  corporate  duty. 

47.  Geist  v.  St.  Louis,  156  Mo.  May  be  Indicted  for  obstruction 
643,  57  S.  W.  766,  79  Am.  St.  Rep.  of  navigable  waters  by  the  build- 
545.  Ing  of  a  dam.    Commonwealth  t. 

The  garnishment  of  a  municipal  Glouchester,  110  Mass.  491. 
corporation  for  money  in  its  '  An  ordinance  providing  a  pun- 
hands  due  to  a  non-resident  con-  ishment  for  maintaining  a  nui- 
tractor  is  upheld  In  Portsmouth  sance  was  held  not  to  be  admlesi- 
Gas  Co.  V.  Sanford,  97  W.  Va.  124,  ble  as  evidence  for  the  city  in  a 
33  S.  E.  516,  45  L.  R.  A.  246,  prosecution  against  it  for  suffer- 
75  Am.  St.  Rep.  778,  where  the  ing  a  nuisance  to  exist.  Newport 
city  itself  made  no  objection.  v.    Commonwealth,    108    Ky.    151, 

48.  A  municipality  may  be  21  Ky.  L.  Rep.  1591,  55  S.  W.  914. 
indicted  and  punished  for  not  Name.  An  indictment  returned 
performing  duty  cast  upon  it  by  against  "the  town  of  Dedham" 
law,  or  for  the  doing  of  an  unlaw-  instead  of  against  "the  inhabitants 
ful  act  where  the  intention  is  not  of  the  town  of  Dedham,"  the  cor- 
an  ingredient  of  the  offense,  porate  name  of  the  town,  is  sufll- 
Commonwealth  v.  Paducah,  6  Ky.  clent.  .  Commonwealth  v.  Dedham, 
L.  Rep.  292.  16  Mass.  141.     See  §§  250  to  252 

ante,  vol.  1. 
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It  follows,  therefore,  that,  as  the  powers  and  duties  of 
corporations  are  essentially  different,  what  would  be 
considered  a  misfeasance  or  a  nonfeasance  in  one,  may- 
be no  offense  in  another.*^ 

It  seems  that  municipal  corporations  cannot  be  in- 
dicted for  acts  done  in  the  exercise  of  their  governmen- 
tal functions,  at  which  time  they  act  as  a  part  of  the 
sovereignty.*"  Nor  can  they  be  indicted  for  offenses 
which  derive  their  criminality  from  evil  intention,  or 
which  consist  in  a  violation  of  those  social  duties  which 
appertain  to  men.  They  cannot  be  guilty  of  treason  or 
of  a  felony.  But  beyond  this  they  are  not  exempt  from 
the  consequences  of  unlawful  and  wrongful  acts  com- 
mitted by  their  agents  in  pursuance  of  authority  de- 
rived from  them.®^  In  New  York  it  has  been  declared 
that  indictment  lies  for  the  corrupt  neglect  of  an  ofiScial 
duty  whicli  is  judicial  or  discretionary  in  its  nature.**^ 

Municipalities  are  not  subject  to  indictment  unless 
they  have  failed  to  perform  a  duty.  For  instance,  such 
corporation  cannot  be  indicted  and  made  liable  for  neg- 
lect to  remove  or  abate  a  nuisance  created  by  private 
persons  unless  such  duty  was  imposed  on  it  by  law."** 
Sometimes  a  municipality  is  held  exempt  from  liability 
to  an  individual  who  receives  special  damages  by  rea- 
son of  a  neglect  by  the  municipality  of  a  public  duty  for 
which  an  indictment  will  lie.    But  it  is  held  that  such 

4».    Paris  T.  Commonwealth,  4  A  municipal  corporation  cannot 

Kj.  L.  Rep.  597.  be  held  liable  for  nonfeasance,  as 

May  be  indicted  for  employing  for   failure  to   abate  a  nuisance, 

a    grammar    school    teacher    in  unless  it  has  power,  and  it  is  its 

violation  of  a  statute.     Common-  duty   to   prevent   the  act.     Com- 

■wealth  V.  Dedham,  16  Mass.  141.  monwealth  v.  Paducah,  6  Ky.  L. 

50.  Paris  v.  Commonwealth,  4  Rep.  292. 

Ky.  li.  Rep.  597.  ^  municipality  is  not  liable  for 

51.  Commonwealth  v.  New  Be,d-      failure    to    erect    sign  '  boards    at 
ford  Bridge,  2  Gray  (Mass.),  339.      railroad  crossings  where  the  stat- 

52.  Wilson    V.    New    York,    1  ute  relating  to  such  sign  boards 
Denio,  195,  43  Am.  Dec.  719.  applied  only  to  overseers  of  com- 

53.  State  v.  Burlington,  36.  Vt.  mon  roads.     State  v.  Manchester, 
521.  3  Baxt.  (Tenn.)  416. 


v 
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exemption  does  not  extend  to  actions  where  the  injury 
is  the  result  of  active  wrongdoing  chargeable  to  the 
corporation.^* 

In  England  municipal  corporations  are  liable  to  in- 
dictment for  misfeasance  or  nonfeasance  of  a  prescrip- 
tive duty  as  well  as  a  duty  imposed  by  statute.®^ 

§  2520.  Liability  for  maintenance  of  a  nuisance  in  gen- 
eral. 
A  municipal  corporation  'may  be  indicted  for  the 
maintenance  of  a  public  nuisance."*  This  i^  an  offense 
against  the  public,  and  not  merely  against  the  citizens 
of  the  municipality  as  such.  The  intent  in  its  mainte- 
nance is  not  an  essential  element  of  the  wrong.  How- 
ever, a  municipality  is  not  liable  to  indictment  for  a 
failure  to  cause  the  abatement  of  a  nuisance  on  private 
property,  nor  for  failure  to  punish  by  the  enforcement 
of  its  ordinances,  those  responsible  for  the  same.®'^  But 
it  is  held  that  where  vested  with  power  to  enact  neces- 
sary ordinances  for  the  preservation  of  the  public 
health  and  prevent  and  remove  nuisances,  it  may  be 
indicted  for,  permitting  a  slaughter-house  to  be  kept  on 
private  premises  which  constitutes  a  public  nuisance.''* 
So  to  permit  men  and  women  of  disorderly  habits  and 
evil  repute  to  assemble  in  large  crowds  in  the  streets, 
using  loud  and  profane  language,  so  as  to  render  it  dan- 
g'erous  and  offensive  \p  persons  passing,  is  a  nuisance 
for  which  a  municipal  corporation  may  be  indicted."*  But 

54.  Keboe  v.  Rutherford,  74  N.  224,  30  Atl.  921;  Commonwealth 
J.  L.  659,  65  Atl.  1047,  122  Am.  v.  WHklnsburg  Borough,  37  Pa. 
St.   Rep.   411.  Super.  Ct.  160. 

55.  Rex     V.     Oxfordshire,     16         57.     Georgetown     t.     Common- ' 
East,    223;    Rex    v.    Stratford-on-  wealth,    115   Ky.    382,    24  Ky.   L. 
Avon,  14  East,  348.  Rep.  2285,  73  S.  W.  1011,  61  L.  R. 

56.  State  v.  Portland,  74  Me.  A.  673,  1  Am.  &  Eng.  Anno.  Cas. 
268,  43  Am.  Rep.  586,  overruling  961;  State  v.  Burlington,  36  Vt. 
State   V.    Great   Works    M.    &   M.      521.  . 

Corp.,  20  Me.  41,  37  Am.  Dec.  38;  68.     State     v.     Shelbyville,     4 

People   V.   Albany,   11   Wend.    (N.  Sneed   (36  Tenn.)  176. 

Y.)    539,    27   Am.   Dec.    95;    Com-  59.     Paris  v.  Commonwealth,  4 

monwealth  v.  Bredin,'  165  Pa.  St.,  Ky.  L.  Rep.  597. 
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if  the  corporation  has  provided  the  necessary  ministe- 
rial officers  for  the  discharge  of  the  duties  it  owes  the 
public,  and  these  officers  have,  in  good  faith,  attempted 
to  prevent  or  abate  such  nuisance,  there  should  be  no 
conviction.*" 

The  burning  by  a  municipal  corporation  of  infected 
clothing  and  bedding  to  prevent  the  spread  of  an  epi- 
demic diseases  is  not  indictable,  although  inconvenience 
is  caused  a  few  persons  by  the  smoke  and  noxious  va- 
pors, if  the  burning  is  done  in  good  faith  for  the  public 
safety,  and  such  means  used  as  are  usually  resorted  to 
and  approved  by  medical  science  in  such  cases,  and  done 
with  reasonable  care  and  regard  for  the  safety  of 
others.*^ 

When  it  is  made  the  duty  of  the  municipality  to  abate 
only  such  nuisances  as  are  defined  it  cannot  be  indicted 
for  allowing  the  maintenance  of  any  nuisance  not  so  de- 
fined by  it.«2 

§  2521.     Same — defective  sewer  system. 

If  a  municipality  so  constructs  a  sewer  system  that  a 
public  nuisance  results  therefrom,  it  is  liable  to  indict- 
ment therefor.  And  in  such  a  case  it  is  no  defense  that 
a  properly  constructed  system  would  have  entailed  an 
exependiture  beyoiid  the  financial  ability  of  the  corpora- 
tion  at  the  time.'^  Nor  is  it  a  defense  that  the  munici- 
pality was  not  guilty  of  negligence  and  constructed  the 
system  as  well  as  any  one  knew  how  to  build  at  that 
time.^* 

§  2522.     Liability  for  defective  public  ways. 

Municipalities  are  often  rendered  liable  to  indictment 
for  failure  to  keep  their  streets  in  reasonable  repair^* 

60.  Paris  v.  Commonwealth,  4  burg  Borough,  37  Pa.  Super.  Ct. 
Ky.  L.  Rep.  597.  160. 

61.  State  V.  Knoxville,  12  Lea.  64.     State  v.  Portland,  74  Me. 
(80  Tenn.)   146,  47  Am.  Rep.  331.  268,  43  Am.  Rep.  686. 

62.  Commonwealth  v.  Paducah,  65      State  v.  Madison,   63  Me. 
6  Ky.  L.  Rep.  292.  546. 

63.  Commonwealth  v.  WilMns- 
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whereby  a  public  nuisance  is  suffered  to' exist.*'  And  this 
is  trtie  although  the  condition  of  the  street  was  caused  by 
its  wrongful  obstruction  by  a  bridge  erected  by  a  rail- 
road company.'^  Where  a  city  or  town  is  given  exclu- 
sive power  and  control  over  the  construction,  repair, 
and  improving  of  its  streets,  it  may  be  indicted  for  main- 
taining a  nuisance  caused  by  a  defective  street.®®  In 
Maine  it  has  been  held  that  a  municipality  is  indictable 
for  suffering  defective  streets  and  public  ways  to  exist 
in  all  cases  where  it  may  be  held  liable  in  damages  for 
injuries  caused  by  such  defect.*' 

It  is  no  defense  that  the  street  is  in  a  remote  and 
sparsely  inhabited  part  of  town ;  that  it  is  but  little  used, 
and  not  indispensable  to  the  public  convenience ;  or  that 
the  keeping  of  it  in  repair  would  require  an  expendi- 
ture that  the  municip-  iity  could  not  afford.  As  long  as 
the  street  is  kept  optn  as  a  highway,  the  corporation  is 
bound  ta  keep  it  in  such  repair  that  it  does  not  become 
■a  nuisance.'^''  Where  a  municipality  is  prosecuted  for 
maintaining  a  hole  or  pit  in  a  street,  it  may  show  in  de- 
fense that  it  was  properly  lighted  or  fenced  against  acci- 
dent." 

66.     Common'wealtli  v.  Boston,  ways   safe;    the   county   being   a 

16  Pick.  (33  Mass.)  442;  Phillips  mere  political  subdivision  of  the 

V.  Commonwealth,  44  Pa.  St.  197;  state.    The  title  to  the  highways 

Commonwealth  v.   Lansford   Bor-  Is   not   In   the   county,    and    the 

ough,  14   Pa.  Co.  Ct.   376,   3  Pa.  county  Is  not  answerable  In  dam- 

Dl9t.   365;     State    t.    Loudon,    3  ages  to  a  person  who  Is  Injured 

Head    (40   Tenn.),   263;    State  t.  by  reason  of  a  defect  in  the  hlgh- 

Murfreesboro,     11     Humph.      (30  way.     Ludlow  v.  Commonwealth, 

Tenn.)    217;    State  t.  Barksdale,  147  Ky.  706,  145  S.  W.  406. 

5  Humph.  (24  Tenn.)  154.  67.     State  T.  Dover,  46  N.  H. 

Proceedings  against  a  city  for  452. 

neglecting    to    keep    one    of    Its  68.     Ludlow  v.  Commonwealth, 

streets  In  repair  whereby  a  com-  147  Ky.  706,  145  S.  W.  406. 

men  nuisance  was  created,  should  69.     Davis   v.   Bangor,   42   Me. 

be  by  Indictment.     Reg.  v.  Lon-  522. 

don,  32  Ont.  (Canada)  326.  70.    Chattanooga    v.     State,     5 

Ordinarily   a    county   may    not  Sneed   (37  Tenn.),  578. 

be   Indicted   for  a  common  nuis-  71.      State   v.   Bangor,    30    Me. 

once  for  failing  to  keep  its  high-  341. 
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§  2523.    Same— bridges. 

Where  the  law  imposes  the  duty  of  keeping  bridges  in 
repair  on  the  municipality  in  which  they  are  located,  an 
indictment  will  lie  against  a  municipality  for  failure  to 
repair  a  bridge  either  built  or  adopted  by  it  as  a,  part  of 
a  public  highway.''^  This  is  true  where  the  municipality 
is  primarily  responsible  for  the  repair  and  mainteliance 
of  such  bridges,  although  the  duty  is  also  expressly 
imposed  on  another,  e.  g.,  a  railroad  company.''* 

§  2524.    Pollution  of  stream. 

A  municipal  corporation  is  liable  to  indictment  for 
polluting  a  stream  from  which  the  public  have  a  right  to 
receive  pure  water.''*  In  such  an  instance  the  right  is 
in  the  public  and  it  is  not  necessary  for  the  state  to  show 
the  use  of  the  water  of  the  stream  by  any  lower  riparian 
owner  for  ' '  drinking  or  domestic  purposes. ' '  ^^ 


72.  Saukville  v.  State,  69  Wis. 
178,  33  N.  W.  88. 

In  Illinois  it  has  been  held  that 
county  commissioners  may  be  In- 
dicted for  neglecting  the  rpia'r 
of  a  bridge  which  It  was  their 
duty  to  have  repaired.  On  the 
trial  of  such  indictment,  however. 
It  is  necessary  to  show  that  the 
omission  of  duty  was  wilful. 
Eyman  v.  People,  6  -111.  4. 

73.  State  v.  Gorham,  37  Me. 
451. 

In   Vermont  a  town   was   held 


liable  to  indictment  for  failure  to 
erect  a  bridge  ordered  by  the  road 
commissioners.  State  v.  Whiting- 
ham,  7  Vt.  390. 

In  New  Jersey  It  is  held  that 
counties  are  not  Indictable  for  not 
repairing  bridges  over  rivers. 
State  V.  Hudson  County,  30  N.  J. 
L.  137. 

74.  Commonwealth  v.  Ashley 
Borough,  37  Pa.  Super.  Ct.  254. 

75.  Commonwealth  v.  Ashley 
Borough,  37  Pa.  Super.  Ct.  254. 
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§  2525.    Nature  and  purpose. 

In  appropriate  connections  througliont  this  work  the 
law  relating  to  the  remedy  herein  considered  as  applica- 
ble to  certain  conditions  and  particular  facts  has  been 
stated.^  Therefore,  there  remains  to  be  treated  here  only 
the  general  rules  peculiar  to  proceedings  of  this  char- 
acter. 

Quo  warranto  and  information  in  the  nature  of  qv^ 
warranto  were  both  common  law  remedies.^  Informa.- 
tions  as  a  mode  of  investigating  and  determining  the 
title  to  public  or  corporate  offices  seem  to  owe  their 
origin  to  the  statute  of  Ninth  Anne.*  Modem  statutes 
providing  remedies  by  information  in  the  nature  of  quo 
warranto  are  generally  modeled  after  this  statute,  and 


1.  See  Index  under  title  "Quo 
Warranto." 

2.  Attorney  General  v.  Sulli- 
van, 163  Mass.  446,  40  N.  E.  843, 
28  L.  R.  A.  455;  Haupt  v.  Rogers, 
170  Mass.  71,  48  N.  E.  1080;  Mee- 
han  V.   Bachelder,   73   N.   H.   113, 


59  Atl.  620;  Bradford  v.  Territory, 
1  Okla.  366,  34  Pac.  66. 

3.  State  V.  Ashley,  1  Ark.  279, 
305. 

The  ancient  remedy  by  quo  war- 
ranto, has  been  practically  super- 
seded. State  V.'  Wright,  10  Heisk. 
(57  Tenn.),  237. 


(5234) 


^2525 


Quo  Wabeanto. 


5235 


the  proceeding,  while  prerogative,  is  entitled  in  the 
name  of  the  state,  people  or  commonwealth  upon  the  re- 
lation of  a  private  individual,  and  represented  by  a 
state,  circuit,  district,  prosecuting  ^or  county  attorney.'' 

Although  there  was  formerly  a  distinction  between 
quo  warranto  and  information  in  the  nature  of  quo  war- 
ranto,^ the  latter  proceedings  under  modem  statutes, 
have  generally  been  recognized,  in  substance  and  effect, 
as  the  original  quo  warranto  proceedings  called  by  a 
different  name,®  and  are  simpler  in  form  and  of  much 
greater  scope  than  the  ancient  writ/ 

The  ancient  remedy  by  quo  warranto  was  strictly  a 
civil  proceeding  at  the  suit  of  the  Crown.®  It  was  "a 
high  prerogative  writ  in  the  nature  of  a  writ  of  right 
for  the  king,  against  him  who  obtained  or  usurped  any 
office,  franchise,  or  liberty  of  the  crown,  and  also  lay 
in  case  of  nonuser  or  long  neglect  of  a  franchise  or 
misuser  or  abuse  of  it."  * 


4.  Brooks  v.  State,  24  Del.  (1 
Boyce)  129,  79  Atl.  790. 

5.  State  V.  St.  Louis,  etc.  Jns. 
Co.,  8  Mo.  330;  State  v.  Equitable 
Loan  &  Inv.  Co.,  142  Mo.  325,  336, 
41  S.  W.  916. 

6.  State  V.  Bailey,  16  Ind.  46, 
79  Am.  Dec.  405;  Reynolds  v. 
State,  61  Ind.  393;  State  v.  Tip- 
ton, 109  Ind.  73,  9  N.  E.  704. 

7.  State  V.  Wright,  10  Helsk. 
(57  Tenn.)  237. 

It  has  been  held,  in  construing 
a  constitutional  provision  that, 
inasmuch  as  the  writ  of  quo  war- 
ranto had  for  centuries  been  obso- 
lete the  framers  of  the  constitu- 
tion, when  they  used  the  words 
"writ  of  quo  warranto"  intended 
thereby  to  mean  "information  in 
the  nature  of  quo  warranto." 
State  V.  Equitable  Loan  &  Inv. 
Co.,  142  Mo.  325,  336,  41  S.  W. 
S16.        , 


8.  Moody  V.  Lowrimore,  74 
Ark.  421,  86  S.  W.  400;  State  v. 
Equitable  Loan  &  Inv.  Co.,  142 
Mo.  325,  41  S.  W.  916;  State  v. 
Lupton,  64  Mo.  415,  27  Am.  Rep. 
253;  State  v.  ■Vyright,  10  Heisk. 
(57  Tenn.)  237. 

In  the  beginning  quo  warranto 
"was  an  original  writ  issued  out 
of  chancery,  and  was  regarded  as 
a  Writ  on  the  part  of  the  Crown 
and  was  exclusively  a  civil  pro- 
cess." Attorney  General  v.  Sulli- 
van, 163  Mass.  446,  447,  40  N.  E. 
843,  28  L.  R.  A.  455. 

9.  State  V.  Ashley,  1  Ark.  279, 
304.  , 

"The  ancient  writ  of  quo  war- 
ranto was  in  the  nature  of  a  writ 
of  right  for  the  king  against  per- 
sons who  claimed  or  usurped  any 
office,  franchise,  liberty  or  priv- 
ilege belonging  to  the  Crown,  to 
Inquire   by   what   authority   they 
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The  information  in  the  nature  of  quo  warranto  was 
originally  a  criminal  proceeding  in  which,  if  the  issue 
was  found  against  the  defendant,  in  addition  to  a  judg- 
ment of  ouster  a  fine  might  he  imposed.^"  "Where  the 
information  is  filed  by  the  attorney  general,  or  by  the 
prosecuting,  district,  circuit,  or  county  attorney,  ex  of- 
ficio, and  in  behalf  of  the  state,  it  is  still  to  be  con- 
sidered as  a  proceeding  of  a  criminal  nature ;  but  where 
it  is  filed  at  the  relation  of  a  private  individual  to  try 
a  matter  of  private  right  between  two  persons  claiming 
the  same  office,  it  is  essentially  a  civil  proceeding,  though 
prosecuted  in  the  name  of  the  public  officer,  and  in  some 
measure,  under  the  forms  of  criminal  procedure.^^ 


maintained  their  claim,  In  order 
to  have  the  right  determined.  The 
judgment  on  this  writ  was  that 
the  franchise  capiatur  in  manum 
iomini  regis."  Glover,  Mun.  Corp., 
p.  380;  Willcock,  Mun.  Corp.,  p. 
453. 

10.  State  V.  Ashley,  1  Ark.  279; 
Attorney  General  v.  Sullivan,  163 
Mass.  446,  40  N.  E.  843,  28  L.  R. 
A.  455;  Moody  T.  Lowrimore,  74 
Ark.  421,  86  S.  W.  400;  People 
V.  Gartenstein,  248  111.  546,  94  N. 
E.  128;  State  v.  Lawrence,  38  Mo. 
535,  3  Bl.  Com.  262,  4  Bl.  Com. 
312. 

11.  State  ex  inf.  v.  Equitable 
L.  &  I.  Assn.,  142  Mo.  325,  41 
S.  W.  916;  State  v.  Lawrence,  38 
Mo.  535,  538. 

Information  in  the  nature  of 
,  QUO  warranto,  though  criminal  in 
form  is  substantially  a  civil  pro- 
ceeding, the  fine,  therein,  being 
merely  nominal.  State  v.  Ashley, 
1  Ark.  279;  Commonwealth  v. 
Birchett,  2  Va.  Cas.  51;  People  v. 
Gartenstein,  248  111.  546,  94  N.  B. 
128;  State  v.  Vail,  53  Mo.  97. 


Information  in  nature  of,  is 
civil  action.  State  v.  Price,  50 
Ala.  568;  State  v.  Gleason,  12  Pla. 
190;  People  v.  Bruennemer,  168 
111.  482,:  48  N.  B.  43;  People  v. 
Boyd,  132  lU.  60,  23  N.  E.  342j 
Ensminger  v.  People,  47  111.  384; 
95  Am.  Dec.  495;  People  v.  Shaw, 
13  111.  581;  Atty.  General  v.  Sul-  , 
livan,  163  Mass.  446,  40  N.  B.  843, 
28  L.  R.  A.  455;  State  v.  Kupferle, 
44  Mo.  154,  100  Am.  Dec.  265; 
Meehan  v.  Bachelder,  73  N.  H. 
113,  59  Atl.  620;  Osgood  v.  Jones, 
60  N.  H.  543;  Atty.  General  v. 
Delaware,  etc.  R. -Co.,  38  N.  J.  L. 
282;  State  v.  Hardie,  1  Ired.  (N. 
C),  42.  ^ 

To  try  title  to  public  office  is 
civil  proceeding.  Reynolds  v. 
State,  61  Ind.  392;  Robertson  v. 
State,  109  Ind.  79,  10  N.  E.  582; 
State  V.  Baker,  38  Wis.  71;  State 
V.  Portage  C.  W.  Co.,  107  Wis.  441, 
83  N.  W.  097;  Fordyce  v.  State, 
115  Wis.  608,  92  N.  W.  430. 

Defendant  not  as  of  right  enti- 
tled to  jury  trial.  Atty.  Gen.  v. 
Sullivan,  163  Mass.  446,  40  N.  E. 
843,  28  L.  R.  A.  455. 
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§  2526.    Same — when  writ  will  issue. 

The  writ  of  quo  warranto  is  a  writ  of  the  state  against 
him  who  claims  and  exercises  the  functions  of  a  public 
office,  to  test  his  authority/^  or  to  try  the  right  of  a 
franchise  of  a  corporation  wherein  it  is  alleged  that  it 
has  been  usurped  or  abused  or  lost  by  nonuser,  by  for- 
feiture, or  by  limitation,  that  is,  the  flranchise  has  ex- 
pired.^^    The  writ  does  not  test  the  right  of  rival  claim- 


12.  state  V.  Goffee,  192  Mo. 
670,  91  S.  W.  486;  State  v.  Fry, 
186  Mo.  198,  85  S.  W.  328;  State 
V.  Spitz,  127  Mo.  248,  29  S.  W. 
1062;  State  v.  Hostetter,  137  Mo. 
«36,  .39  S.  W.  270,  38  L.  R.  A. 
208,  59  Am.  St.  Rep.  515;  State 
T,  Spitz,  127  Mo.  248,  29  S.  W. 
1011;  State  v.  Yancy,  123  Mo. 
391,  27  S.  W.  380;  State  v.  Smith, 
114  Mo.  180,  21  S.  W.  493;  State 
T.  Augustine,  113  Mo.  21,  20  S.  W. 
651,  35  Am.  St.  Rep.  696;  St. 
X.ouis  County  Court  v.  Sparks,  10 
Mo.  117,  45  Am.  Dec.  355. 

To  oust  from  office  because  of 
alleged  Illegal  election.  Writ  of 
ouster  awarded.     State  v.   Smith, 

152  Mo.  512,  54  S.  W.  221,  47 
L.  R.  A.  560;  State  v.  Kramer,  150 
Mo.  89,  51  S.  W.  716,  47  L.  R.  A. 
551.     Denied  in  State  v.  Roberts, 

153  Mo.  112,  54  S.  W.  520. 

To  oust  from  otBce  because  of 
alleged  illegal  appointment.  State 
T.  Tucker,  180  Mo.  205,  79  S.  W. 
1195. 

To  oust  from  office,  because  the 
statute  under  which  the  appoint- 
ment was  made  is  alleged  to  be 
constitutionally  invalid.  State  v. 
Owsley,  122  Mo.  68,  26  S.  W.  659. 

The  writ  lies  to  test  the  right 
of  one  to  act  as  sheriff  where  it 
Is  alleged  that  the  act  creating 
the    county    is    unconstitutional. 


State  V.  Scott,  17  Mo.  521. 

To  oust  from  office  for  violat- 
ing corrupt  practices  act  while 
a  candidate  by  promise  to  appoint 
named  person  his  deputy  in  order 
to  secure  votes — writ  of  ouster 
awarded.  State  v.  Towns,  153  Mo. 
91,  54  S.  W.  552. 

To  oust  one  for  usurping  the 
office  of  mayor  of  city.  State  v. 
Coffee,  59  Mo.  59. 

To  oust  from  office  councilman 
of  a  city.  State  v.  Fitzgerald,  44 
Mo.  425. 

To  oust  from  office  town  trus- 
tees. State  V.  McReynolds,  61  Mo. 
203. 

To  test  the  right  to  office  of 
school  director.  State  v.  Stone, 
152  Mo.  202,  53  S.  W.  1069;  State 
V.  Hill,  152  Mo.  234,  53  S.  W. 
1063;  State  v.  Henderson,  145  Mo. 
329,  46  S.  W.  1076;  State  v.  Bus, 
135  Mo.  325,  36  S.  W.  636,  33  L. 
R.  A.  616;  State  v.  Rebenack,  135 
Mo.  340,  36  S.  W.  893;  State  v. 
Rose,  84  Mo.  198;  State  v.  Patton, 
79  App.  164. 

Will  lie  to  test  the  title  to  of- 
fice in  a  private  corporation.  State 
ex  rel.  v.  Geer,  78  Mo.  188;  State 
ex  rel.  v.  Farris,  45  Mo.  183;  State 
ex  rel.  v.  Kupferle,  44  Mo.  154,  100 
Am.  Dec.  265. 

13.  State  V.  L.  B.  G.  &  A. 
Gravel  Road  Co.,  187  Mo.  439,  86 
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ants  to  any  office  or  franchise,  ^  but  determines  only 
whether  the  defendant  has  the  legal  right  to  exercise 
the  functions  of  the  office  he  claims,  or  privileges  of  the 
franchise.^*  The  judgment,  if  for  the  state,  is  a  judg- 
ment of  ouster,  of  a  fine  unless  remitted  by  the  court, 
and  for  costs.^^  The  remedy  cannot  be  invoked  for  the 
redress  of  mere  private  grievances.^® 

The  writ  issues  on  ,the  application  of  the  attorney  gen- 
eral, or  a  circuit,  district,  prosecuting  or  county  attor- 
ney, and  the  application  is  made  on  what  is  called  an 
information.  It  is  in  the  nature  of  a  writ  of  right  for 
the  state.^^  It  is  the  duty  of  such  public  officers,  usually 
so  prescribed  by  statute,  to  prosecute  all  proceedings 
requisite  to  protect  the  rights  and  interests  of  the  state 
against  any  and  all  persons,  bodies  politic  or  corpo- 
rate,' whether  public  or  private. 


S.  W.  170;  overruling  State  v.  H. 
&  R.  C.  Gravel  Road  Co.,  37  Mo. 
App.  496. 

Abuse  of  franchise.  State  v. 
National  Schoof  of  Osteopathy,  76 
Mo.  App.  439. 

Failure    to    comply    with    law. 
State  V.  East  Fifth  Street  Ry.  Co., , 
140  Mo.  539,  41  S.  W.  955,  38  L. ' 
R.  A.  218,  62  Am.  St.  Rep.  742. 
■  Violation  of  law.     State  v.  Con- 
tinental  Tobacco   Co.,   177   Mo.   1, 
75  S.  W.  737;   State  v.  Firemen's 
Fund.  Ins.   Co.,  152  Mo.  1,  52   S. 
W.    595,   45   L.   R.   A.    363;    State 
ex  inf.  V.  Aetna  Ins.  Co.,  150  Mo. 
113,   51    S.   W.   413;    State   v.    St. 
Louis  Club,  125  Mo.  308,  28  S.  W. 
604,  26  L.  R.  A.  573. 

Issue  that  charter  of  corporation 
had  expired.  Common  law  quo 
warranto.  State  v.  L.  B.  G.  &  A. 
Gravel  Road  Co.,  187  Mo.  439,  447, 
86  S.  W.  170. 

14.  State  V.  Stewart,  32  Mo. 
379;    State  v.   Lawrence,   38   Mo. 


535;  State  v.  Perpetual  Ins.  Co.,  8 
Mo.  330;  State  v.  Howard  Co.  Ct., 
41  Mo.  247;  Hunter  v.  Chandler, 
45  Mo.  452. 

15.  State  V.  Bernoudy,  36  Mo. 
279. 

See  §  2538,  post. 

16.  "People  V.  Drainage  District, 
31  m.  App.  219;  Brooks  v.  State, 
24  Del.  (1  Boyce)  129,  79  Atl. 
790;  Atty.  General  v.  Salem,  103 
Mass.  138;  State  v.  Buskirk,  43 
Mo.  111. 

Information  in  •  the  nature  of 
quo  warranto  will  not  lie  to  com- 
pel a  municipal  corporation  to 
perform  a  duty  imposed  on  it  by 
law.  Attorney  General  v.  Salem, 
103  Mass.  138. 

Cannot  be  invoked  as  a  writ 
of  correction  or  review.  State  ex 
inf.  v.  Fleming,  158  Mo.  558,  59 
S.  W.  118. 

17.  State  V.  Perpetual  Ins.  Co., 
8  Mo.  330;  State  v.  Stone,  25  Mo. 
555. 
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§  2527.    Discretion  in  instituting  proceedings. 

It  is  generally  held  that  the  institution  of  proceedings 
by  information  in  the  nature  of  quo  ivarranto  by  the 
state  to  try  the  title  to  a  public  office/*  or  to  oust  a 
municipal  corporation  from  the  usurpation  of  a  fran- 
chise^" rests  in  the  sound  discretion  of  the  attorney  gen- 
eral or  the  circuit,  district,  prosecuting  or  county  attor- 
ney and  such  discretion  will  not  be  controlled  by  mcm- 
damus.''°  In  Michigan,  however,  it  has  been  held  that 
the  attorney  general  or  prosecuting  attorneys  may  be 
compelled  by  mandamus  to  bring  quo  warranto  proceed- 
ings to  oust  a  public  officer  where  facts  are  stated  by 
way  of  affidavit  making  a  clear  case  of  right  to  such  ac- 
tion by  the  person  at  whose  instance  it  is  to  be  brought, 
in  such  a  way  that  perjury  may  be  assigned  if  any  ma- 
terial allegation  is  false.*^ 

§  2528.    Discretion  of  court  in  allowing  writ. 
As  quo  warranto  is  a  writ  of  right  for  the  state,*^  pro- 
is.    Florida.     State  v.  Gleason,  20.     "The  exercise  of  such  dis- 
12  Fla.  190;  Robinson  v.  Jones,  14  cretion  is,  in  its  nature,  a  judicial 
Pla.  256.  act  from  which  there  is  no  appeal 
Massachusetts.     Com.   v.   Allen,  and   over  which  the  courts   have 
128  Mass.  308;    Attorney  General  no  control."     People   v.   Attorney 
V.    Sullivan,    163   Mass.    446,    448,  General,    22    Barb.    (N.    Y.)    114, 

40  N.   E.   843,   28   L.   R.   A.   455;  118. 

Goddard     v.     Smlthett,     3     Gray  Within  discretion  of  the  public 

(Mass.)  116.  officer  wherein  matters  of  public 

Missouri.      State   v.    Talty,    166  interests   are   involved.      State   v. 

Mo.  529,  66  S.  W.  361.  A.  T.  &  S.  Ry.  Co.,  176  Mo..  687, 

New    Hampshire.      Meehan    v.  707,   711,  75   S.  W.   776;    State  v. 

Bachelder,   73   N.  H.  113,   59   Atl.  Westport,  116  Mo.   582,  22   S.  W. 

620.  888;    State  v.  Weatherby,   45  Mo. 

New  York.     People  v.  Attorney  17;     State    v,    Mansfield,    99    Mo. 

General,  67  N.  Y.  334;    People  v.  App.  146,  72  S.  W.  471. 

Attorney    General,    22    Barb.    (N.  21.     Lamoreaux      v.      Attorney 

Y.)   114;   People  v.  Attorney  Gen-  General,   89   Mich.   146,   50  N.   W. 

eral,  8  Hun  334.  812;  Vrooman  v.  Michie,  69  Mich. 

Ohio.     Thompson  v.  Watson,  48  42,  36  N.  W.  749;  Cain  v.  Brown, 

Ohio  St.  552,  31  N.  B.  742.  Ill  Mich.  657,  70  N.  W.  337. 

Oregon.     Everding   v.    McGinn,  22.     State  v.  Perpetual  Ins.  Co., 

23  Ore.  15,  35  Pac.  178.  8  Mo.  330;   State  v.  Stone,  25  Mo. 

19.    People  V.  Attorney  General,  555. 

41  Mich.  728,  3  N.  W.  205. 
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ceedings  therefor  may  be  brought  by  the  attorney  gen- 
eral or  the  prosecuting  attorney,  ex  officio,  without  the 
intervention  of  a  private  person  as  relator,^*  and  with- 
out leave  of  court.^*  But  where  the  proceedings  are  to 
be  brought  at  the  relation  of  a  private  person,  leave  of 
court  to  file  the  information  is  necessary,  and  the  grant- 
ing of  such  leave  rests  m  the  sound  discretion  of  the 
court,  under  the  circumstances  of  the  particular  case,^^ 
except,  it  seems,  in  cases  submitted  on  an  agreed  state- 
ment of  facts.^"  In  Illinois  the  court  or  judge  may  act 
upon  the  petition  of  the  relator  ex /parte,  and  if  satis- 
fied that  there  is  probable  cause,  allow  the  information 
to  be  filed,^^  or  it  may  enter  a  rule  against  the  defend- 


23.  state  V.  McMiUan,  108  Mo. 
153,  18  S.  W.  784;  State  v.  Equi- 
table Loan  &  Inv.  Co.,  142  Mo.  325, 
41  S.  W.  916. 

24.  State  v.  Merry,  3  Mo.  278; 
State  V.  Rose,  84  Mo.  198;  State 
V.  Stewart,  32  Mo.  379;  State  v. 
Westport,  116  Mo.  582,  22  S.  W. 
888;  State' ex  rel.  v.  McMillan,  108 
Mo.  153,  18  S.  W.  784;  State  v. 
Equitable  Loan  &  Inv.  Co.,  142 
Mo.  325,  41  S.  W.  916. 

25.  People  V.  Moore,  73  111.  132; 
People  V.  McPall,  124  111.  642,  17 
N.  E.  63;  People  v.  Thornton,  186 
111.  162,  57  N.  E.  841;  People  v. 
Lease,  248  111.  187,  93  N.  E.  783; 
People  V.  Crowley,  250  111.  282, 
95  N.  E.  192;  People  v.  Rendle- 
man,  250  111.  289,  95  N.  E.  135; 
People  V.  Helmel,  154  111.  App. 
449;  State  v.  Lingo,  26  Mo.  496; 
State  V.  Stewart,  32  Mo.  379 ;  State 
V.  Rose,  84  Mo.  198;  State  v.  Law- 
rence, 38  Mo.  535;  State  v.  Mc- 
Clain,  187  Mo.  409,  86  S.  W.  135; 
State  V.  Balcom,  71  Mo.  App.  27; 
State  ex  rel.  v.  Tolan,  33  N.  J.  L. 
195;  De  Vigil  v.  Stroup,  15  N.  M. 


544,  110  Pac.  830;  State  v.  Mc- 
Lean County,  11  N.  D.  356,  92  N. 
W.  385. 

"In  the  exercise  of  this  discre- 
tion the  court  is  not  merely  to 
consider  the  validity  or  defect  of 
the  defendant's  title,  but  the  ex- 
pectancy of  allowing  or  stoppping 
the  prosecution  under  all  the  cir- 
cumstances." Rex  V.  Dawes,  Rex 
V.  Martin  (Winchelsea  Cases),  4 
Burr.  2122. 

The  granting  or  withholding 
quo  warranto  rests  in  the  sound 
discretion  of  the  court,  even 
where  a  good  objection  to  the  title 
of  the  person,  whose  right  is  called 
in  question,  is  shown.  State  ex 
rel.  Mitchell  v.  Tolan,  33  N.  J.  L. 
195. 

26.  State  v.  Lawrence,  38  Mo. 
535. 

27.  People  V.  Moore,  73  111.  132; 
People  V.  Golden '  Rule,  114  111. 
34,  28  N.  E.  383;  People  v.  Mc- 
Pall, 124  111.  642,  17  N.  E.  63; 
People  V.  Thorntbn,  186  111.  162, 
57  N.  B.  841;  People  v.  Lease,  248 
111.  187,  93  N.  E.  783. 
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ant  to  show  cause  why  an  information  should,  not  be 
filed.='8 


28.  People  v.  Moore,  73  111.  132; 
People  V.  Golden  Rule,  114  111. 
,34,  28  N.  E.  383;  People  v.  Mc- 
Fall,  124  111.  642,  17  N.  B.  63; 
People  V.  Thornton,  186  111.  162, 
57  N.  E.  841;  People  v.  Lease,  248 
111.  187,  93  N.  B.  783. 

Discretion  in  granting  writ. 
The  petition  for  leave  to  file  the 
information  should  set.  out  the 
facts  showing  a  prima  facie  case 
of  the  illegal  exercise  of  the  du- 
ties of  the  office,  or  of  the  exer- 
cise of  the  franchise,  and  there 
should  be  attached  to  the  affidavit 
of  the  relator,  showing  that  the 
application  is  made  at  his  instance 
as  relator.  It  is  not  sufficient  to 
state  generally  that  the  defendant 
usurps  the  office  or  that  he  is 
disqualified.  Bx  parte  Bellows,  1 
Mo.  115. 

If  any  other  legal  remedy  exists 
leave  to  file  will  be  denied.  State 
V.  Lawrence,  38  Mo.  535;  State 
V.  Stewart,  32  Mo.  379,  382. 

It  must  be  shown  or  appear  dis- 
tinctly to  the  court  that  the  per- 
son at  whose  relation  the  writ  is 
desired  has  an  interest  in  its 
prosecution  over  and  beyond  that 
which  Is  common  to  other  citi- 
zens (State  V.  Berkeley,  140  Mo. 
184,  41  S.  W.  732;  State  v.  Vail, 
53  Mo.  97,  109;  State  v.  Boal,  46 
Mo.  528;  State  v.  Lawrence,  38 
Mo.  535);  also,  that  the  public 
interest  will  be  promoted  there- 
by. If  It  appears  from  the  infor- 
mation that  the  writ  is  sought 
merely  to  vindicate  a  private 
right  or  redress  a  private  griev- 
ance, in  which  the  public  has  no 


interest,  it  should  be  denied.  State 
V.  A.  T.  &  S.  P.  Ry.  Co.,  176  Mo. 
687,  707,  711,  75  S.  W.  776,  63 
L.  R.  A.  761. 

In  the  absence  of  sufficient  aver- 
ments in  the  petition)  it  Is  discre- 
tionary with  the  court  to  require 
or  permit  relator  to  disclose  his 
interest  by  affidavit,  and  if,  de- 
sired, allow  counter  affidavits  also 
to  be  filed. 

In  a  proceeding  by  guo  war- 
ranto, charging  private  citizeiis 
with  usurping  the  functions  of  a 
municipality,  a  relator  who  is  an 
inhabitant  of  the  described  terri- 
tory has  a  litigable  interest  in  the 
controversy.  State  v.  Jenkins,  25 
Mo.  App.  484. 

A  statutory  guo  warranto  pro- 
ceeding begun  by  a  prosecuting 
attorney  at  the  instance  of  a  tax- 
payer to  test  the  legality  of  the 
organization  of  a  school  district, 
Is  not  a  common  law  guo  war- 
ranto which  may  be  filed  ex  of- 
ficio by  the  prosecuting  attorney 
without  leave  of  court,  but  is  such 
a  proceeding  as  the  court  may 
entertain  or  refuse  to  entertain 
according  to  a  wise  judicial  dis- 
cretion. State  V.  McClain,  187  Mo. 
409,  86  S.  W.  135. 

The  information  to  test  the  title 
to  an  office  must  be  commenced 
while  the  incumbent  is  in  posses- 
sion, and  may  be  continued  after 
the  resignation  of  the  officer  or 
the  expiration  of  his  term.  Hunter 
V.  Chandler,  45  Mo.  452. 

Sometimes  the  court  will  re- 
fuse to  grant  leave  to  file  the  in- 
formatioii  when  the  term  of  of- 
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The  exercise  of  judicial  discretion  mil  usually  be  con- 
trolled by  the  following  circumstances:  "First,  that  the 
relator  is  not  a  mere  stranger  coming  in  to  disturb  a 
corporation  with  which  he  has  no  concern.  Second,  that 
he  has  not  concurred  in  the  act  which  he  afterwards  com- 
plains of  as  illegal.  TM^d,  in  the  absence  of  fraud,  or 
a  wilful  violation  of  law,  that  public  or  private  inter- 
ests will  not  be  seriously  impaired  by  the  ouster  of  the 
officer  whose  title  to  office  it  is  proposed  to  inquire 
into.  "29 

When  the  court  allows  the  information  to  be  filed,  and 
orders  the  summons  to  be  issued,  its  discretionary  pow- 
ers are  exhausted,  and  the  issues  of  fact  and  of  law  pre- 
sented by  the  pleadings  must  then  be  tried.*" 
§  2529.    To  test  existence  of  office — ouster. 

Quo  warranto,  it  .seems,  would  not  issue  at  common 
law  to  oust  a  person  from  office  where  the  legal  exist- 
ence of  the  office  was  in  question.*^  But  it  is  now  gen- 
erally held  that  information  in  the  nature  of  quo  war- 
ranto will  lie  for  the  purpose  of  determining  whether 
the  office-  has  a  legal  existence,  and  trying  title  thereto.^^ 
In  proceedings  to  oust  a  usurper  from  office,  the  legal 
existence  of  the  office  must  be  pleaded  and  proved.** 

flee  has  nearly  expired,  although  Where  the   defendant's   motion 

the   proceeding   in    quo   toarranto  to     dismiss     the    proceedings     is 

may  he  necessary  to  test  the  title.  based   upon   the   ^sumption   that 

2  McQuillin,  Missouri  Practice,  §  the  olBce  in  question  is  a  public 

2022.                                            -  one,     and     that     the     defendant 

29.  State  ex  rel.  Mitchell  v.  To-  might  be  required  to  litigate  his 
Ian,  33  N.  J.  L.  195,  198.  ti^'^  to  it.  provided  the  attorney 

30.  People  v.  Golden  Rule,  114  ^^^^.''^^  Yf^  ^  P^'-ty  to  the  pro- 
Ill   34    28  N   E   383  ceedmg,  the  court  will  assume  that 

the  office  is  a  public  one.    Meehan 

59 


215. 


31.     State^  V.   Parker,   25   Minn.      ^_    Bachelder,    73    N.    H.    113, 


Atl.  620. 


32.     State  t.   Parker,   25   Minn.  33.     Hedrlck  v.  People,  221  111. 

215;    People  V.   Draper,   15   N.  Y.  374,  77  N.  E.  441;  see  note  to  this 

532;  People  v.  Carpenter,  24  N.  Y.  case  in  5  Am.  &  Eng.  Ann.  Cas 

86.  691. 
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The  validity  of  the  statute  under  which  an  ofl&ce  is 
created,^*  or  the  municipal  corporation  is  organized^^ 
may  be  tested  by  information  in  the  nature  of  quo  war- 
ranto to  try  title  to  the  office.^®  And  it  seems  that  it  is 
a  proper  remedy  to  contest  the  right  to  an  office  when 
the  statutes  make  no  provision  for  a  contest.''^  How- 
ever, it  cannot  be  invoked  to  prevent  a  public  officer  from 
performing  a  particular  act  or  duty  of  the  office.^®  Nor 
can  such  proceedings  be  maintained  to  try  the  consti- 
tutionality of  a  statute  creating  vacancies  in  office,  and 
making  appointments  to  fill  the  same  where  they  were 
brought  after  the  terms  of  such  vacancies  had  expired.*^ 


34.  People  v.  Riordan,  73  Mich. 
508,  41  N.  W.  482;  People  v.  Holi- 
han,  29  Mich.  116;  see  Attorney 
General  v.  Amos,  60  Mich.  372,  27 
N.  W.  571;  People  v.  Draper,  15 
N.  Y.  532.  ^ 

Quo  warranto  cannot  be  brought 
against  a  municipal  corporation 
to  test  its  power  to  pass  ordinance 
providing  for  appointments  to  of- 
fice. State  V.  Newark,  57  Ohio 
St.  430,  49  N.  E.  407.  See  also 
§  810  ante,  vol.  2. 

35.  People  v.  Maynard,  15  Mich. 
463;  People  v.  Carpenter,  24  N. 
T.  86. 

36.  Quo  warranto  to  oust  mem- 
bers of  a  park  board,  because  of 
the  unconstitutionality  of  the  stat- 
ute creating  the  appointing  board 
is  a  collateral  attack  upon  the 
validity  of  such  statute  and  can- 
not be  maintained.  State  v.  Bing- 
ham, 14  Ohio  Cir.  Ct.  R.  245,  7 
O.  C.  D.  522. 

37.  Echols  v.  State,  56  Ala.  131. 
Remedy  to  test  right  to  public 

office  or  franchise,  as  right  to  pre- 
side at  council  meeting  is  "fran- 
chise"   which    right    cannot    be 


determined  by  injunction.  Coch- 
ran ,v.  McCleary,  22  la.  75. 

Remedy  against  one  who  claims 
wrongfully  to  act  as  alderman. 
Reynolds  v.  Baldwin,  1  La.  Ann. 
162. 

To  test  legality  of  election, 
proper.  Demarest  v.  Wickham,  63 
N.  Y.  320. 

To  prevent  borough  officers  from 
entering  on  duties.  UpdegrafC  v. 
Crans,  47  Pa.  St  103. 

Intrusion  in  public  office  is 
remediable  by  information  in  the 
nature  of  guo  warranto.  State  v. 
Meehan,  45  N.  J.  L.  189. 

38.  State  v.  Evans,  3  Ark.  585, 
36  Am.  Dec.  468;  State  v.  Smith, 
55  Tex.  447. 

The  term  "franchise"  as  used 
In  the  statute  of  9th  Anne  means 
only  franchises  in  corporations, 
and,  under  a  law  which  is  a  sub- 
stantial copy  of  such  statute,  the 
right  to  assess  a  municipal  tax 
was  held  not  to  be  a  franchise 
which  the  officer  would  be  pre- 
vented from  exercising.  State  v. 
Smith,  55  Tex.  447. 

39.  State  v.  Brown,  60  Ohio  St. 
499,  54  N.  E.  467. 
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But  it  is  the  proper  remedy  to  try  the  legality  of  the 
corporate  existence  of  a  school  district  after  it  has  as- 
sumed the  functions  of  a  corporation.*" 

The  writ  ■will  not  lie  against  a  municipal  corporation 
for  the  mere  purpose  of  testing  its  power  to  pass  an  or- 
dinance providing  for  appointments  to  office,  since  the 
proper  remedy  is  to  proceed  against  the  persons  claim- 
ing to  hold  office  imder  the  ordinance  if  the  ordinance 
is  invalid.*^  Nor  will  the  writ  be  granted  to  oust  a 
mere  employee.** 

§  2530.    Questioning  legal  existence  of  municipal  corpo- 
ration. 

The  legal  existence  of  a  de  facto  municipal  corpora- 
tion may  be  questioned  and  determined  in  quo  war- 
ranto proceedings*^  when  brought  directly  by  the  state 


40.  Fractional  School  Dist.  No. 
1  V.  Joint  Board  of  School  In- 
spectors, 27  Mich.  3;  Perrlzo  v. 
Kessler^  93  Mich.  280,  53  N.  W. 
391;  see  Atlee  v.  Wexford  County, 
94  Mich.  562,  54  N.  W.  380. 

41.  State  V.  Newark,  57  Ohio 
St.  430,  49  N.  B.  407. 

42.  .  State  v.  Jennings,  57  Ohio 
St.  415,  49  N.  E.  404;  State  v. 
Anderson,  57  Ohio  St.  429,  49  N. 
E.  406. 

43.  §§  158,  159  ante,  vol.  1; 
Osborn  v.  People,  103  111.  224; 
Blake  v.  People,  109  111.  504; 
Kelgwin  v.  Drainage  Com'rs,  115 
111.   347,   5   N.   B.   575;    People  v. 

.  Jones,  137  111.  35,  27  N.  B.  294; 
People  V.  Gary,  196  lU.  310,  63 
N.  B.  749;  Lees  v.  Drainage 
Com'rs,  125  lU.  47,  16  N.  B.  915; 
Drainage  Com'rs  v.  GriiBn,  134  111. 
330,  25  N.  E.  995;  Kayser  v.  Bre- 
men, 16  Mo.  88;  Board  of  Com'rs 
V.  Shields,  62  Mo.  247;  State  v. 
Birch,  186  Mo.  205,  85  S.  W.  361; 
Plynn  v.  Neosho,  114  Mo.  567,  21' 


S.  W.  903;  School  District  v. 
Hodgin,  180  Mo.  70,  79  S.  W.  148; 
Black  V.  Barly,  208  Mo.  281,  106 
S.  W.  1014;  School  Dist.  v.  Jones, 
229  Mo.  510,  129  S.  W.  705;  Burn- 
ham  V.  Rogers,  167  Mo.  17,  66  S. 
W.  970;  School  District  v.  Pace, 
113  Mo.  App.  134,  87  S.  W.  580; 
School  District  v.  Smith,  90  Mo. 
App.  215. 

In  proceedings  to  test  the  val- 
idity of  the  organization  of  a 
drainage  district  the  court  may 
decline  to  proceed  when  it  appears 
that  only  private  interests  are  in- 
volved. People  v.  Drainage  Com'rs, 
31  111.  App.  219. 

See  §  2537  post. 

"Municipal  corporations  are 
delegated  agencies  of  state  gov- 
ernment, hence  their  existence  as 
such  should  not  be  subject  to  in- 
direct attack  at  the  caprice  of 
private  interests  but  should  be 
open  to  question  in  a  direct  Jiro- 
ceedlng  in  the  interests  of  the 
public."    State  v.  Ohio,  etc.  Land 


§  2530      Quo  Warranto  Against  Corporations, 
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for  that  purpose,**  or  when  brought  at  the  relation  of 
private  persons  to  try  the  title  to  a  municipal  office.*^ 
So  quo  warranto  will  lie  against  a  municipal  corpora- 
tion where,  in  its  incorporation,  it  illegally  includes 
within  its  limits  agricultural  lands  not  platted  or  adapted 
to  municipal  purposes,*®  or  where  the  number  of  inhabi- 
tants at  the  time  of  incorporation  is  less  than  that 
required  by  statute.*'^  Where,  however,  a  municipal  cor- 
poration is  organized  by  a  court  of  record  acting  with- 
in the  power  and  jurisdiction  conferred  upon  it  by  con- 
stitution or  statute,  the  validity  of  the  incorporation 
proceedings  cannot  be  attacked  by  quo  warranto*^  un- 
less the  organization  was  obtained  by  fraud,*®  or,  in 
some  jurisdictions,  when  it  appears  that  the  petition  for 


Co.,  84  Mo.  App.  32,   39;    §§   154, 
155  ante,  toI.  1. 

44.  MuUiken  v.  Bloomington, 
72  Ind.  161;  Kuhn  v.  Port  Town- 
send,  12  Wash.  605,  41  Pac.  923, 
29  L.  R.  A.  445,  50  Am.  St.  Rep. 
911;  Brennan  v.  Weatherford,  53 
Tex.  330,  37  Am.  Rep.  758;  §§  154, 
155  ante,  vol.  1. 

45.  State  v.  Weatherby,  45 
Mo.  17;  State  v.  Uridil,  37  Neb. 
371,  55  N.  W.  1072;  People  v. 
Carpenter,  24  N.  Y.  86;  People  v. 
Draper,  15  N.  Y.  532. 

Legal  existence  of  school  dis- 
trict may  be  attacked  by  quo 
-warranto  proceedings  brought  to 
test  the  title  of  school  district  of- 
ficers. People  V.  Gartland,  75  Mich. 
143,  42  N.  W.  687.  See  School 
District  v.  Pace,  113  Mo.  App.  134, 
87  S.  W.  580;  School  District  v. 
Smith,  90  Mo.  App.  215. 

46.  State  v.  Clark,  75  Neb.  620, 
106  N.  W.  971;  following  State  v. 
Mote,  48  Neb.  683,  67  N.  W.  810. 

In  quo  warranto  proceedings 
attacking  the  legality  of  the- 
organization  of  a  municipal  cor- 


poration the  question  whether  it 
embraced  more  territory,  than  It 
intended  to  use  for  municipal  pur- 
poses is  for  the  jury.  Merritt  v. 
State,  42  Tex.  Civ.  App.  495,  94 
S.  W.  372. 

47.  State  v.  Clark,  75  Neb.  620, 
106  N.  W.  971;  State  v.  Dimond, 
44  Neb.  154,  62  N.  W.  498. 

The  legality  of  the  organiza- 
tion of  a  school  district  by  a 
less  number  of  inhabitants  than 
is  authorized  by  statute  may  be 
inquired  into  by  quo  warranto. 
State  V.  Independent  School  Dist., 
29  la.  264. 

48.  State  v.  Fleming,  158  Mo. 
558,  561  et  seq.,  59  S.  W.  118. 

A  judgment  of  a  court  of  com- 
petent jurisdiction  organizing  a 
drainage  district  cannot  be  an- 
nulled by  proceedings  in  the  na- 
ture of  quo  warranto.  People  v. 
Waite,  213  111.  421,  72  N.  E.  1087; 
People  V.  Drainage  Dist.,  193  111. 
428,  62  N.  E.  225. 

49.  Kayser  v.  Bremen,  16  Mo. 
88. 
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tlie  incorporation,  was  not  signed  by  the  requisite  num- 
ber of  qualified  persons  as  prescribed  by  statute,  and 
the  court  had  no  way  of  ascertaining  that  fact.®" 

The  state  cannot  invoke  quo  warranto,  it  has  been 
held,  to  oust  a  municipal  corporation  and  its  officers  of 
their  franchise  to  act  as  a  public  corporation  on  the  al- 
leged ground  of  irregularity  in  the  incorporation  and 
organization  of  such  local  corporation,  after  the  lapse 
of  twelve  years,  and  during' which  time  its  corporate 
existence  had  been  recognized  repeatedly  by  the  courts 
and  general  assembly  of  the  state.®^  And  where  a  de 
facto  municipal  Corporation  has  acquired  property,  con- 
tracted debts  and  assumed  jurisdiction  over  streets  for 
fifteen  or  twenty  years,  a  court,  on  the  grounds  of  pub- 
lic policy,  will  not  entertain  an  action  to  annul  its  au- 
thority.52 

Quo  warranto  proceedings  to  test  the  legality  of  the 
corporate  existence  of  a  municipal  corporation  caimot 
be  brought  by  private  individuals  unless  the  statutes  so 
provide.®^ 

§  2531.    Questioning  annexation  proceedings. 

Information  in  the  nature  of  quo  warranto  is  the 
proper  remedy  to  determine  the  validity  of  proceedings 
by  which  additional  territory  is  added  to  a  municipal 

50.  West  End  v.  State,  138  Ala.  N.  D.  356,  92  N.  W.  385.  See 
295,  36  So.  423;  State  v.  Jenkins,  Brennan  v.  Weatherford,  53  Tex. 
25  Mo.  App.  484.  330,  37  Am.  Rep.  758. 

51.  State  V.  Westport,  116  Mo.  Whether  the  right  of  the  people 
582,  22  S.  W.  888;  §  152  write,  of  a  certain  locality  to  be  a  mu- 
vol.  1.  nicipal  corporation  may  be  tested 

52.  State  v.  Huff,  105  Mo.  App.  in  quo  warranto  proceedings, 
354,  364,  79  S.  W.  1010,  following  query.  State  v.  Newark,  57  Ohio 
State   V.    Westport,    116   Mo.    582,  St.  430,  49  N.  E.  407. 

22  S.  W.  888,  and  State  v.  Mans-  Board  of  education   created  by 

Held,   99  Mo.  App.   146,  72   S.  W.  the  state  Is  a  state  agency  and  its 

471.                                                    ,  right  to  be  a  corporation  cannot 

53.  Holloway  v.  Dickinson,  69  be  questioned  by  quo  warranto. 
N.  J.  L.  73,  54  Atl.  529;  Moore  v.  State  v.  Board  of  Education,  7 
Seymour,  69  N.  J.  L.  606,  55  Atl.  Ohio  Clr.  Ct.  R.  152,  3  O.  C.  D. 
91;    State  t.   McLean   (bounty,   11  703. 
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corporation  and  to  oust  the  corporation  from  the  usur- 
pation of  power  therein.'*  In  some  jurisdictions,  how- 
ever, it  has  been  held  the  legality  of  annexation  of  ter- 
ritory to  a  municipal  corporation  cannot  be  questioned,°^ 


54.  §§  288  to  290  ante,  vol.  1; 
People  V.  Oakland,  92  Cal.  611,  28 
Pac.  807. 

"If  an  information  in  the  nature 
of  quo  warranto  is  the  proper 
remedy  for  ousting  or  dissolving 
a  municipal  corporation  in  toto, 
we  see  no  reason  in  principle  why- 
it  will  not  lie  to  oust  such  a  cor- 
poration from  specific  territory 
over  which  it  is  wrongfully  ex- 
ercising jurisdiction  or  to  dissolve 
it  so  far  as  it  covers  that  terri- 
tory." State  v.  Crow  Wing  Coun- 
ty, 66  Minn.  519,  529,  68  N.  W. 
767,  69  N.  W.  925,  35  L.  R.  A.  745. 

"To  hold  that  the  state,  by  its 
executive  officers  cannot  maintain 
some  proper  proceeding  to  prevent 
usurpation  in  the  exercise  of  gov- 
ernmental powers  over  large  tracts 
of  territory  within  its  borders,  and 
that  the  private  individual  can  do 
this  would  indeed  be  a  startling 
doctrine.  Clearly  the  state  _  has 
sufficient  interest  in  such  a  matter 
to  entitle  it  to  maintain  an  action 
to  redress  the  wrong.  A  proceed- 
ing in  the  nature  of  quo  warranto 
is  the  most  appropriate  remedy." 
State  V.  Crow  Wing  County,  66 
Minn.  519,  530,  68  N.  W.  767,  69 
TST.  W.  '925,  35  L.  R.  A.  745.  See 
also,  People  v.  York,  247  111.  591, 
S3  N.  E.  400;  Shanley  v.  People, 
225  111.  579,  80,  N.  B.  277;  People 
V.  McDonald,  208  111.  638,  70  N.  B. 
646;  People  v.  Peoria,  166  111.  517, 
46  N.  E.  1075;  Drainage  Com'rs  v. 
Griffin,  134  111.  330,  25  N.  E.  995; 


State  V.  Howard,  66  Minn.  309,  68 
N.  -W.  1096;  State  v.  Crow  Wing 
County,  66  Minn.  519,  68  N.  W. 
767,  69  N.  W.  925,  35  L.  R.  A.  745; 
State  v.  McMillan,  108  Mo.  153,  18 
S.  W.  784;  State  v.  Westport,  116 
Mo.  582,  22  S.  W.  888;  State  v. 
Birch,  186  Mo.  205,  85  S.  W.  361. 

Legality  of  annexation  proceed- 
ings may  be  tested  by.  State  v. 
McLean  County,  11  N.  D.  356,  92 
N.  W.  385;  State  v.  Cincinnati,  20 
Ohio  St.  18;  East  Dallas  v.  State, 
73  Tex.  370,  11  S.  W.  1030.  See  ' 
Kuhn  V.  Port  Townsend,  12  Wash. 
605,  41  Pac.  923,  29  L.  R.  A.  445. 
50  Am.  St.  Rep.  911. 

Proper  remedy  of  state  to  ques- 
tion extension  of  corporate  limits. 
State  V.  Ogio,  etc.  Land  Co.,  84 
Mo.  App.  32;  State  v.  McLean 
County,  11  N.  D.  356,  92  N.  W. 
385;  East  Dallas  v.  State,  73  Tex. 
370,  11  S.  W.  1030;  State  v.  Cram, 
16  Wis.  343;  State  v.  Dimond, 
44  Neb.  154,  62  N.  W.  498;  Com- 
monwealth Real  Estate  Co.  v. 
South  Omaha,  78  Neb.  368,  110  N. 
W.  1007;  State  v.  Clark,  75  Neb. 
620,  106  N.  W.  971;  State  v.  Col- 
lege View,  88  Neb.  232J  129  N.  W. 
296.  Contra,  Birmingham  v.  State, 
166  Ala.  122,  52  So.  202.  Compare 
Lutlen  V.  Kewaunee,  143  Wis. 
242,  126  N.  W.  662. 

55.  People  v.  Whitcomb,  55  111. 
172;  Peru  v.  Bearss,  55  Ind.  576; 
Stultz  V.  State,  65  Ind.  492;  State 
V.  Lyons,  31  la.  432. 
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the  proper  remedy  in  such  case  being  injunction  to  re- 
strain the  exercise  of  power  over  such  territory.®® 

The  enactment  of  an  ordinance  annexing  territory  to 
a  municipal  corporation,  the  taking  of  steps  prepara- 
tory to  levying  a  tax,  and  recognizing  the  added  terri- 
tory as  a  ward  of  the  municipality  has  been  held  a  suffi- 
cient indication  of  the  fliunicipality's  intention  to  exer- 
cise corporate  power  over  such  territory  to  sustain  quo- 
ivarranto  proceedings.^'^ 

§  2532.    Ouster  from  exercise  of  franchise. 

It  is  generally  held  that  an  action  in  the  nature  of 
quo  warranto  will  lie  against  the  municipal  corporation 
when  it  usurps  or  unlawfully  exercises  a  franchise  not 
granted  by  its  charter  or  by  statute.**    So  where  a  stat- 


es. Stultz  V.  state,  65  Ind.  492; 
Delphi  V.  Swartzman,  104  Ind. 
343,  3  N.  E.  937. 

57.  East  Dallas  v.  State,  73 
Tex.  370,  11  S.  W.  1030. 

58.  See  statutes  of  several 
states.  Uniontown  v.  State,  145' 
Ala.  471,  39  So.  814;  State  v.  Cin- 
cinnati, 23  Ohio  St.  445;  State  v. 
Cincinnati,  52  Ohio  St.  419;  State 
V.  Cincinnati,  20  Ohio  St.  18; 
State  V.  Bingham,  14  Ohio  Cir.  Ct. 
Rep.  245. 

The  question  whether  the  exer- 
cise of  particular  franchise  by  a 
municipal  corporation  is  author- 
ized by  charter  may  be  determined 
by  quo  warranto  proceedings. 
Birmingham  v.  State,  166  Ala. 
122,  52  So.  202. 

The  operation  of  a  dispensary 
for  the  sale  of  liquors  by  a  mu- 
nicipal corporation  is  the  exercise 
of  a  franchise,  for  which  an  ac- 
tion in  QUO  warranto  may  be 
brought  against  the-  corporation. 
Uniontown  v.  State,  145  Ala.  471, 
39  So.  814. 


A  board  of  education  having  no 
power  to  establish  separate  schools 
for  colored  children  may  be  pre- 
vented by  quo  warranto  from 
assuming  and  exercising  Buclr 
power.  People  v.  Board  of  Edu- 
cation, 101  111.  308,  40  Am.  Rep.. 
196. 

A  municipal  corporation  may 
be  ousted  by  quo  warranto  from 
exercising  or  attempting  to  exer- 
cise power  to  license  the  sale  of 
intoxicating  liquors  without  au- 
thority from  the  state.  State  v. 
Topeka,  30  Kan.  653,  2  Pac.  587; 
State  V.  Leavenworth,  36  Kan.  314,. 
13  Pac.  591;  State  v.  Topeka,  31 
Kan.  452,  2  Pac.  593. 

A  municipal  corporation  is  a. 
person  within  the  meaning  of  a 
statute  providing  for  an  action  in 
the  nature  of  quo  warranto  when 
any  person  usurps  the  exercise  of 
a  franchise.  Uniontown  v.  State, 
145  Ala.  471,  39  So.  814. 

Rule  applied  where  the  munici- 
pal corporation  attempted  to  gov- 
ern and  tax   inhabitants   beyond 
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ute  attempting  to  confer  power  upon  a  municipal  corpo- 
ration is  unconstitutional,  the  corporation  may  be  ousted 
by  quo  warranto  from  exercising  such  power."*  But 
quo  warranto  will  not  lie  to  prevent  a  municipal  cor- 
poration from  exercising  a  power  conferred  upon  it  by 
law,  even  though  the  power  is  exercised  in  an  irregular 
or  improper  manner,®"  nor  to  test  the  validity  of  a  con- 
tract which  is  a  mere  incident  to  the  execution  of  a  power 
conferred  upon  the  municipal  corporation.*^ 

§  2533.    Parties  plaintiff. 

In  actions  in  the  nature  of  quo  warranto  to  oust  a 
usurper  from  office  the  people  of  the  state,  either  alone, 
or  with  the  person  claiming  the  office  as  relator,  are 
parties  plaintiff.®^  The  prosecution  of  such  action  on 
the  part  of  an  individual  claiming  the  right  to  the  office 
does  not  oust  the  state  from  its  right  of  action,®^  and 
where  the  action  is  between  the  claimants  for  the  office 
and  the  people  are  not  a  party,  the  rights  of  the  latter 
are  not  affected  and  they  are  not  bound  by  the  judg- 
ment.®* 

Quo  warranto  or  information  in  the  nature  of  quo 
warranto  must  be  prosecuted  by  the  state  or  some  pub- 
its  boundaries.  People  v.  Oak-  visors  is  not  an  illegal  exercise 
land,  92  Cal.  611,  28  Pac.  807.  of  a  franchise  and  cannot  be  ques- 

See  §  108,  p.  265,  n.  38  ante,  tioned  by  proceedings  in  the 
vol.  1.  nature    of   guo  warranto,   though 

59.  State  v.  Cincinnati,  20  void  on  the  ground  of  public 
Ohio  St.  18;  State  v.  Cincinnati,  policy.  McDonald  v.  Alcona  County, 
23  Ohio  St.  445.  91  Mich.  459,  51  N.  W.  1114. 

60      ?tate  V.  Lyons,  31  la.  432;  g^     ^^^^^    ^     ^  ^^    ^^_ 

People  V.  Springfield,  61  111.  App.  ^^   g    .^    ^,^3     g^^^^  ^    j^^_ 

S6. 


Millan,  108  Mo.  153,  18  S.  W.  784; 

State   V.    Equitable   Loan    &    Inv. 

,  ^     .   .  ^.  Co.,   142   Mo.   325,   337,   41   S.   W. 

challenged  by  information  or  quo      ^^g.    ^^^^^   ^    ^^^^^^^    32    ^^^^ 


"If    the    power    attaches,    the 
manner  of  its  exercise  cannot  be 


(N.  Y.)  55,  19  How.  Prac.  245. 


warranto."      State    v.    Lyons,    31 
la.  432. 

61.    People  V.  Springfield,  61  111.  ^3.    Bartlett  v.   State,  13  Kan. 


99. 
The    sale     of    a    county    poor  64.    Hartt  v.  Harvey,  32   Barb, 

farm  by  the  county  board  of  super-      (N.  Y.)   55,  19  How.  Prac.  245. 


App. 
t 
r 
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lie  officer  representing  the  sovereignty.^®  At  common 
law,  the  attorney-general,  ex  officio,  had  the  right  to 
bring  an  information  in  the  nature  of  q^w  warranto  to 
try  the  title  to  a  public  office  and  was  not  compelled  to 
ask  leave  of  the  court;  but  a  private  individual  had  no 
right  to  use  the  name  of"  the  attorney -general  for  such 
purpose  or  to  apply  for*  leave  of  court  to  file  an  infor- 
mation for  that  purpose.*®  The  practice  of  permitting 
a  private  individual  to  apply  to  the  court  for  leave  to 
file  an  information  rests,  it  seems,  upon  statute.®^  Prior 
to  the  time  of  the  statute  of  Anne,  informations  in  the 
nature  of  quo  warranto  were  not  allowed  at  the  instance, 
or  on  the  relation,  of  any  private  person,  and  could  be; 
brought  only  by  the  king's  attorney-general."* 

It  is  generally  held  that  proceedings  in  the  nature  of 
quo  warranto  to  try  title  to  a  public  office  cannot  be 
maintained  by  a  private  person  who  has  no  interest  in 
the  office  distinct  from  that  of  the  public.*®    One  elected 

'  65.    Moody    v.    Lowrimore,    74  ute  extended  to  private  persons  for 

Ark.  421,  86  S.  W.  400.  the  redress  of  their  wrongs,  and 

66.  Attorney  General  v.  Sulll-  hence  the  remedy  under  that  stat- 
van,  163  Mass.  446,  40  N.  B.  843,  28  ute  while  -still  prerogative  in  its 
L.  R.  A.  455;  Rice  v.  National  nature  in  that  it  cannot  be  em- 
Bank,  126  Mass.  300;  Haupt  v,  ployed  without  leave,  is  entitled 
Rogers,  170  Mass.  71,  48  N.  B.  in  the  name  of  the  king  upon  the 
1080;  Goddard  v.  Smithett,  3  relation  of  a  private  person." 
Gray  (Mass.)  116;  Meehan  v.  Brooks  v.  State,  24  Del.  (1  Boyce) 
Bachelder,   73   N.  H.   113,  59  Atl.  129,  79  Atl.  790,  797. 

620;    Osgood   v.   Jones,   60   N.   H.  69.    Minnesota.    Barnum  v.  Gil- 

543.  man,'27  Minn.  466,  8  N.  W.  375,  38 

67.  Attorney    General    v.    Sul-      Am.  Rep.  304. 

livan,  163  Mass.  446,  40  );<[.  B'.  843,  Missouri.    State  v.  McClain,  187 

28  L..  R.  A.  455;   Meehan  v.  Bach-  Mo.  40&,  86  S.  W.  135;  State  v.  A., 

elder,  73  N.  H.  113,  59  Atl.  620.  T.  &  S.  Ry.  Co..  17B  Mo.  687,  75 

See  2  McQuillin,  Missouri  Prac-  S.  W.  776,  63  L.  R.  A.  761;   State 

tice,  §  2022.  v.  Berkeley,  140  Mo.  184,  41  S.  W. 

68.  State  V.  Ashley,  1  Ark.  279,  732;  State  v.  Vail,  53  Mo.  97; 
304.  State  v.  Boal.  46  Mo.  528;  State  v. 

"The  information  in  tl^e  nature  Lawrence,    38    Mo.    535;    State   v. 

of   a   writ   of   quo   warranto   con-  Jenkins,  25  Mo.  App.  484. 

templated  by  the  statute  of  Anne  Nebraska.      State    v.    Boyd,    34 

washy  the  provision^  of  that  stat-  Neb.  435,  51  N.  W.  964;   State  v. 
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to  an  office  has  no  interest  in  the  office  prior  to  the  day 
on  which  his  term  begins  so  as  to  authorize  him  to  file 
an  information  to  oust  the  incumbent  prior  to  such  day/" 
Under  the  statutes  of  some  states  a  claimant  of  an  office 
usurped  by  another  has  no  right  to  maintain  quo  war- 
ranto proceedings  to  oust  the  usurper  unless  the  prose- 
cuting attorney  or  the  attorney-general  has  been  re- 
quested to  bring  proceedings  and  has  refused  or  neg- 
lected to  do  so.^^ 

§  2534.    Parties  defendant. 

Proceedings  by  information  in  the  nature  of  quo  war- 
ranto to  try  the  title  to  office,  affect  the  parties  thereto 
as  individuals  and  not  as  officials.''^  Thus  where  an  in- 
dividual usurps,  intrudes  into  or  holds  or  executes  any 
office  or  franchise,  the  proceedings  should  be  instituted 


stein,  13  Neb.  529,  14  N.  W.  481; 
State  V.  Hamilton,  29  Neb.  198,  45 
N.  W.  279. 

OUo.  State  v.  Taylor,  50  Ohio 
St.  120,  38  N.  E.  24. 

Pennsylvania.  Com.  v.  Burrell, 
7  Pa.  St.  34;  Com.  v.  Cluley,  56  Pa. 
St.  270,  94  Am.  Dec.  75. 

West  Virginia.  State  v.  Mat- 
thews, 44  W.  Va.  372,  29  S.  B.  994. 

Resident  citizens  and  tax  pay- 
ers have  not  such  an  interest  as 
to  entitle  them  to  maintain  quo 
warranto  proceedings  to  oust  per- 
sons from  municipal  office.  State 
V.  Reardon,  161  Ind.  249,  68  N. 
E.  169;  Miller  v.  Palermo,  12  Kan. 
14;  Ney  v.  Whiteley,  26  R.  I.  464, 
59  Atl.  400.  But  see  State  v. 
Jenkins,  25  Mo.  App.  484. 

The  mayor  of  a  city  has  not  a 
sufficient  interest  in  the  office  of 
councilman  to  entitle  him  to  ap- 
,pear  as  relator  in  quo  warranto 
proceedings  to  oust  an  alleged 
usurper  of  that  office.  Mills  v. 
State,  2  Wash.  566,  27  Pac.  560. 


"It  appears  reasonable  that  no 
one  but  a  person  pretending  to 
have  a  right  to  an  office  should 
be  permitted  to  contest  the  right 
of  the  incumbent  of  that  office. 
If  each  citizen  be  entitled  so  to 
do,  then  a  hundred  or  a  thousand 
writs  of  quo  vxirranto  could  be 
sued  out."  State  v.  Mason,  14 
La.  Ann.  505,  506. 

70.  Scott  V.  State,  151  Ind.  556, 
52  N.  E.  163. 

71.  State  V.  Anderson,  26  Fla. 
240,  8  So.  1;  State  v.  Dahl,  69 
Minn.  108,  71  N.  W.  910;  Harp- 
ham  V.  State,  63  Neb.  39G,  88  N. 
W.  489;  State  v.  Boyd,  34  Neb. 
435>  51  N.  W.  964;  State  v.  Sadler, 
25  Nev.  131,  58  Pac.  284,  59  Pac. 
546,  63  Pac.  128,  83  Am.  St.  Rep. 
573;  Boyd  v.  State  of  Nebraska, 
143  U.  S.  135,  12  Sup.  Ct.  375,  36 
L.  Ed.  103. 

72.  State  v.  Broatch,  68  Neb. 
687,  94  N.  W.  1016,  110  Am.  St. 
Rep.  477. 
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against  the  offending  individual  by  name.''^  The  sub- 
ject matter  of  the  controversy  is  the  right  to  the  office 
for  the  term  in  controversy  and  the  proceeding  is  per- 
sonal as  to  the  parties  claiming  the  office.'^*  Hence,  the 
writ  is  never  directed  to  the  officer  as  such,  but  always 
to  the  person,  not  to  command '  him  what  he  shall  do, 
but  to  determine  whether  he  has  the  legal  right  to  per- 
form the  duties  and  exercise  the  functions  of  the.  office.''^ 
"If  a  quo  warranto  be,  brought  for  usurping  to  be  a  cor- 
poration, it  should  be  brought  against  particular  per- 
sons, because  it  is  in  disaffirmance  of  the  corporation, 
and  then  judgment  of  ouster  shall  be  given;  but  if  it  be 
brought  for  liberties  claimed  by  the  corporation  it  must 
be  brought  against  the  corporation  itself."'^®  Accord- 
ingly proceedings  in  the  nature  of  qu,o  warranto  involv- 
ing the  question  of  the  validity  of  the  incorporation  of 
the  municipality,  it  has  been  held,  should  be  brought 
against  the  alleged  officers  without  joining'  the  munici- 
pal corporation.'"'  By  makitig  a  municipal  corporation 
a  party  to  such  proceedings,  it  has  been  said,  the  relator 
admits  its  corporate  existence/® 

73.  Against     individuals     for      687,   94  N.  W.   ial6,  110  Am.   St. 
usurping    franchises,    etc.,    of    a      Rep.  477. 

corporation.     State  v.  Payne,  129  Will   not   lie   against   one    who 

Mo.  468,  31  S.  W.  797,  33  L.  R.  A.  merely  claims  the  office  and  is  not 

576;   State  t.  Corkins,  123  Mo.  56,  in   possession.     Hartt  v.   Harvey, 

27  S.  W.  363.  32    Barb.     (N.    Y.)    55,    19    How! 

Against  individuals  for  execut-  Prac.  245. 
ing  functions  as  officers  of  a  mu-  76.     Lord  Hale  quoted  in  Rex  v 

nicipal     corporation.        State     v.  Amery,  2  Term  Rep.  524    and  in 

Fleming,  147  Mo.  1,  9,  44  S.  W.  758.  gtate  v.  Fleming,  147  Mo.  1    9   44 

Against    individuals    acting    as  g   -^^  ^gg  '    ' 

directors     of    a     school     district.  tt  <»..,>,.  ,, 

State  T.  McClain,  187  Mo.  409,  86  J,%.^^t7\^^\}'^^  ^°;  t^P" 

S.  W.  135;    State  v.  Fry,  186  Mo.  ^"J^  f„  ^^i>f  =  State  v.  Coffee, 

198,  85  S.  W.  328.  ^^  ^°-  ^^'  «^'  ^^■ 

74.  State  v.    Broatch,   68   Neh.  '^7.    TerrUory  V.   Armstrong,   6 
687,   94  N.  W.   1016,  110  Am.   St.  Dak.  226,  50  N.  W.  832. 

Rep.  477.     See  also.   State  v.  Mc-  78.     State  v.  Uridil,  37  Neb.  371, 

CuUough,  20  Nev.  154,  18  Pac.  756.      55   N.  W.   1072;    State  v.   College 

75.  State   v.   Broatch,    68   Neb.      View,  88  Neb.  232,  129  N.  W.  296; 
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.  An  information  cannot  be  filed  against  the  incumbent 
of  an  office  for  the  sole  purpose  of  testing  the  power 
under  which  he  was  appointed,  where  it  appears  the  de- 
fendant is  to  remain  in  office  regardless  of  what  the  de- 
cision is  to  he.''^  In  such  proceedings  against  persons 
assuming  to  .act  as  municipal  officers,  it  has  been  held, 
the  legal  existence  of  the  municipality  may  be  deter- 
mined.®" Fraud  in  procuring  the  organization  of  a  new 
county,  it  has  been  held,  may  be  inquired  into  by  the 
court  in  proceedings  in.  the  nature  of  quo  warranto 
against  the  persons  assuming  to  act  as  officers  of  the 
county.*^ 

§  2535.    Sufficiency  of  information. 

In  order  to  determine  the  rights  of  a  claimant,  the  in- 
formation must  be  prosecuted  at  his  relation.^^  The  re- 
lator is  not  necessarily  a  claimant  for  the  office,  but  he 
must  have  a  special  interest'in  the  matter,  which  interest 
is  a  preliminary  question  for  the  determination  of  the 
court  upon  his  application  to  file  the  information.*'    But 

People  V.  Spring  Valley,  129   111.  warranto  proceedings  against  mu- 

169,  21  N.  E.  843.  nicipal    corporations    to    test    the 

But  see  State  v.  Tracy,  48' Minn.  validity  of  their  incorporation,  in 

497,  500,  51  N.  W.  613,  a  quo  war-  which  the  question  of  validity  was 

ranto    proceeding,    in    which    the  considered. 

court  said :  "There  is  no  sound  rea-  79.     State     v.     McCullough,     20 

son  for  the  rule  suggested  on  the  Nev.  154,  18  Pac.  756. 

argument  which  would  warrant  the  80.     Territory   v.   Armstrong,   6 

court   in  holding,   in  a  case   like  Dak.  226,  50  N.  W.  832;  People  v. 

this,  that,  by  proceeding  against  Gladwin,   41   Mich.    647,    2   N.   W. 

the  de  facto  or  unauthorized  cor-  804;    State    v.    Parker,    25    Minn, 

poration  by  name,  the  legal  exist-  215;    State  v.   Coffee,   59    Mo.   59; 

ence  pf  the  corporation  is  admit-  State  v.  XJridil,  37  Neb.  371,  55  N. 

ted.     The   question   goes   directly  W.  1072;   People  v.  Carpenter,  24 

to  the  right  of  the  corporation  to  N.  Y.  86. 

exercise   the   corporate    franchise,  But  see  cases  in  prior  notes  of 

and  the  state  may  proceed  directly  this  section, 

against  it."  81.     State   v.    Ford    County,    12 

See  also  State  v.  Gallagher,  42  Kan.  441. 

Minn.  449,  44  N.  W.  529,  and  State  82.     Hunter  v.  Chandler,  45  Mo. 

V.    Independent    School    Dist,    42  452;  State  v.  Vail,  53  Mo.  97. 

Minn.  357,  44  N.  W.  120,  both  quo  83.     State  v.  Vail,  53  Mo.  97. 
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where  the  proceeding  is  to  decide  as  between  two  parties 
which  has  the  better  right  to  a  certain  office,  the  infor- 
mation must  show  affirmatively  that  the  relator  has  a 
title  to  the  office,  if  the  defendant's  title  be  defeated,  and, 
therefore,  must  show  that  the  relator  possesses  all  the 
requisite  qualifications  for  the  office.**  The  information, 
when  filed  to  test  the  title  to  an  office,  generally  sets 
forth  the  right  and  title  by  which  the  relator  claims  the 
office,  showing  that  by  law  he  is  entitled  to  it,  and  then 
calls  upon  the  defendant  to  show  by  what  title  he  claims 
the  office  he  bas  usurped.®^ 

In  a  proceeding  instituted  by  the  attomey-generaJ  or 
a  prosecuting'  attorney  to  test  the  title  of  a  certain  per- 
son to  office  it  is  usually  only  necessary  to  charge  that 
he  has  intruded  into,  usurped  and  unlawfully  exercised 
the  functions  of  a  certain  office,  without  specific  allega- 
tions.®® 

An  information  brought  ex  officio,  to  oust  a  corpo'ratioh 
of  its  corporate  rights  and  franchises  need  not  show 
upon  its  face  anything  more  than  that  the  respondents 
assumed,  usurped  and  unlawfully  exercised  the  privi- 
leges of  an.  incorporation  in  order  to  put  them  on  their 
defense.  Nor  does  it  alter  the  case  that  the  information 
may  have  undertaken  to  specify  the  grounds  upon  which 
it  proceeds.*^  The  words  "wilful  malfeasance"  are  not 
necessary  in  an  information  in  quo  warranto  if  it  states 
the  respondent  "has  used  and  still  does  us§,  without 
any  warrant  or  legislative  grant,  the  following  liberties 
and  franchises"  (naming  them).*® 

In  a  proceeding  by  a  municipal  council  for  removal 
of  an  officer  for  misconduct  in  office,  the  specific  acts 

84.  state  v.  Boal,  46  Mo.  528.  ley,   140  Mo.   184,   41   S.   W.  732; 
For  method   of  stating  title  of      State  v.  Meek,  129  Mo.  431,  31  S. 

relator,  see  State  v.  Steers,  44  Mo.  W.  913. 

223 ;   state  v.  Davis,  44  Mo.  129.  87.     State  v.  Hogan,  163  Mo   43 

85.  State  v.  Boal,  46  Mo.  528;  52,  63  S.  W.  378.  '  ' 
state  V.  McCann,  88  Mo.  386 ;  State  88.  State  v.  Equitable  Loan  & 
V.  McCann,  13  Mo.  App.  588.  Inv.  Co.,  142  Mo.  325,  338-340,  41 

86.  State    v.   Vallins,    140    Mo.  S.  W.  916. 
523,  41  S.  W.  887;  State  v.  Berke- 
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complained  of  should  be  stated,  in  order  that  it  may 
appear,  as  a  matter  of  law,  that  that  body  has  jurisdic- 
tion of  the  offense.  No  intendments  on  that  point  or  as 
to  the  regularity  of  the  proceedings  can  be  indulged.** 
An  information  in  a  q%o  warranto  proceeding  against 
an  assumed  public  officer  is  not  so  far  criminal  as  to  re- 
quire signature  and  authenlioation  by  the  prosecuting  at- 
torney.®" As  the  information  is  a  civil  proceeding  the 
general  rules  of  pleading  and  amendments  are  applica- 
ble thereto.®^  In  the  absence  of  any  statute,  the  plead- 
ings should  be  governed  by  the  rules  of  the  common  law.^^ 

§  2536.    Subsequent  pleadings. 

The  defendant  must  either  demur  or  plead  to  the  in- 
formation and  must  plead  especially  matters  of  defense. 
If  he  claims  to  be  lawfully  entitled  to  the  office,  lie  must 
set  forth  the  facts  which  show  that  he  has  the  legal 
right.®*  To  the  pleas  or  answer  of  defendant  the  relator 
may  demur  or  reply,  and  the  issues  are  made  up  and 
tried  in  the  ordinary  manner. 

Where  the  information  is  filed  by  the  attorney-general 
or  state,  circuit,  prosecuting  or  county  attorney  at  his 
own  relation,  and  not  at  that  of  a  third  party,  the  judg- 
ment determines  nothing  as  to  the  rights  of  such  party. 
If  he  wishes  to  have  his  right  tried  and  determined,  the 
suit  must  be  prosecuted  at  his  relation  and  at  his  costs."* 

In  a  quo  warranto  proceeding,  being  a  civil  action, 
ordinarily  only  one  answer  is  allowable,  and  that  must 
contain  all  the  defenses  respondent  has.    Where  his  plea 

89.  state  v.  Lupton,  64  Mo.  415,      Mo.  78,  60  S.  W.  1110. 

27  Am.  Rep.  253.  92.     State  v.  Townsley,   56  Mo. 

90.  State  v.  Campbell,  120  Mo.      107. 

396,  25  S.  W.  392.  93.     See  State  v.  Steers,  44  Mo. 

91.  State   V.    Kupferle,   44    Mo.      223;    State    v.    Kupferle,    44    Mo. 
154,   100  Am.  Dec.   265;    State  v.      154,  100  Am.  Dec.  265. 

Steers,  44  Mo.  223;    State  v.  Alt,  94.     Hunter  v.  Chandler,  45  Mo. 

26  Mo.  App.  673.  452 ;  State  v.  Ralls  Co.  Ct.,  45  Mo. 

Amendments     of     return     are  58;  State  v.  Ralls  Co.  Ct.,  45  Mo. 

allowed.     State  v.  Beechner,   160  61. 
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to  the  jurisdiction  of  the  court  has  been  held  insufficient, 
usually  he  will  not  be  permitted  to  answer  over  on  the 
merits.**^ 

A  demurrer  to  an  information  in  ^uo  warranto  raises 
an  issue  of  law,  which  alone  can  be  considered,  and 
which  cannot  be  obscured^by  any  issue  of  fact."*' 

To  quo  warranto  filed  by  the  attorney-general  inquir- 
ing by  what  right  the  respondent,  having  failed  to  pay 
Ms  taxes  prior  to  his  election,  holds  the  office  of  city 
marshal,  a  demurrer  was  filed.  Here  it  was  ruled  that 
as  the  demurrer  confesses  the  marshal  had  not  paid  his 
taxes  according  to  law,  the  information  being  sufficient, 
a  writ  of  ouster  will  be  issued.®^ 

The  return  in  quo  warranto  against  one  for  usurping 
an  office  is  insignificant  if  it  fails  to  state  that  the  respond- 
ent qualified  under  the  appointment  or  election  by  virtue 
of  which  he  claims  -the  office.®® 

§  2537.    Matters  of  practice — evidence. 

If  it  appears  from  the  information  that  matters  of 
public  interest  are  not  involved,  but  that  the  proceeding 
is  instituted  solely  to  vindicate  private  rights  or  redress 
private  grievances,  under  the  practice  in  some  jurisdic- 
tions, this  fact  may  be  taken  advantage  of  by  return  or 
special  plea  to  the  order  to  show  cause."® 

The  rights  of  different  persons  to  the  same  office  may 
sometimes  be  determined  in  the  same  information,  as, 
for  instance,  the  several  members  of  a  board  of  directors 
or  of  trustees  of  a  corporation  may  join  in  the  prosecu- 
tion against  the  usurping  members  of  the  board.^ 

95.  state   v.    Valllns,    140    Mo.      184,  41  S.  W.  732. 

523,  41  S.  W.  887.  98.     State    v,    McCann,    88    Mo. 

96.  State  v.  Equitable  Loan  &      386. 

Inv.  Co.,  142  Mo.  325,  41  S.  W.  916.  99.     State  v.  Atchison,  T.  &  S. 

97.  State  v.  Page,  140  Mo.  501,  F.  Ry.  Co.,  176  Mo.  687,  707,  711, 
41   S.  W.   963,   ffallowing  State  v.  '  75  S.  W.  776,  63  L.  R.  A.  761. 
Williams,   99    Mo.    291,    12    S.    W.  See  §  2526,  ante. 

905,  and  State  v.  Berkeley,  140  Mo.  1.    State  v.  Adams,  44  Mo.  570. 
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The  case  may,  in  accordance  witli  the  practice  in  some 
jurisdictions,  be  submitted  on  a  motion  of  the  attorney- 
general  for  judgment  on  the  pleadings,  in  which  event, 
the  court  may  take  the  statement  in  the  answer  as  true.^ 
A  motion  for  judgment  on  the  pleadings  is  in  the  nature 
of  a  demurrer  and  raises  an  issue  of  law  only.^ 

Ordinarily  in  proceedings  of  this  character  the  de- 
fendant has  no  constitutional  right  to  trial  by  jury.* 

The  primary  and  fundamental  questipn  in  a  proceed- 
ing against  one  who  usurps  an  office  is  whether  the  de- 
fendant is  legally  entitled  to  hold  the  office,  and  not  as 
to  the  rights  of  any  other  person  who  may  claim  it. 
Where  the  information  is  on  the  relation  of  one  who 
himself  claims  to  have  been  elected  his  rights  may  have 
to  be  determined  incidentally  but  not  where  the  pro- 
ceeding is  instituted  by  the  state.^ 

The  rule  has  been  declared  that  in  quo  warranto  for 
usurping  an  office  the  burden  of  proof  is  on  the  respond- 
ent to  show  good  title  to  the  office  whose  functions  he 
claims  to  exercise.*  Under  this  rule  a  default  to  the 
information  admits  the  usurpation  and  must  necessarily 
result  in  a  judgment  of  ouster.'^  The  rule  has  also  been 
announced  that  in  proceedings  in  the  nature  of  qua  war- 
ranto to  oust  persons  claiming  to  be  municipal  officers 
the  burden  is  on  the  defendants  to  allege  and  prove  all 
facts  necessary  to  establish  their  title  to  the'  offices  in 
question.^ 

It  has  been  held  that  where  the  state  assails-  a  corpo- 
ration by  quo  warranto  for  illegal  acts  it  must  charge 

2.  state  V.  Goffee,  192  Mo.  670,  6.  State  v.  Powles,  136  Mo.  376, 
91  S.  W.  486.          .                                  380,  37   S.  W.  1124;    State  v.  Mc- 

3.  State  V.  Simmons  Hdw.  Co.,      Cann,  88  Mo.  386. 

109  Mo.  118,  18  S.  W.  1125,  15  L.  7.     State   v.   Glovanoni,   59   Mo. 

R.  A.  676.  ApP-  41,  43. 

4.  State  V.  Lupton,  64  Mo.  415,  8.  People  v.  Owens,  29  Colo. 
27  Am.  Rep.  253.  535,  69  Pac.  515;   People  v.  Strat- 

5.  State  V.  Townsleyj  50  Mo.  ton,  33  Colo.  464,  81  Pac.  245; 
107;  State  v.  Vail,  53  Mo.  97;  Hun-  State  v.  Wright,  57  Tenn.  (10 
ter  V.  Chandler,  45  Mo.  452.  Heisk.)  237. 
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and  prove  the  abuse  or  misuse  of  its  franchise  relied 
upon  as  grounds  of  forfeiture." 

§  2538.    Relief— jii<i^iie^t- 

The  relief  granted  in  proceedings  in  the  nature  of 
quo  warranto  to  try  title  to  a  public  office  extends  only 
to  removing  the  intruder  from  the  ofSce  and  not  to  in- 
stalling the  relator  or  plaintiff  therein  unless  the  stat- 
utes so  provide,^"  which  is  usual  where  he  shows  himself 
entitled  thereto.^^  Under,  the  statutes  of  some  states 
the  right  to  the-  office  is  determined  by  trying  the  title 
of  the  relator  as  well  as  that  of  the  defendant.^^  Hence, 
in  such  case,  if  the  defendant  is  found  not  entitled,  but 
the  relator  is,  the  former  is  put  out  and  the  latter  put  in; 
but  if  neither  is  entitled,  both  are  ousted,  and  the  office  is 
declared  vacant.*' 

In  quo  warranto  proceedings  against  a  municipal  cor- 
poration, requiring  it  to  show  by  what  authority  it  exer- 
cised certain  privileges  and  franchises,  it  was  said  in 
an  early  Pennsylvania  case  that  no  judgment  except  for- 
feiture of  the  charter  and  franchises  could  be  rendered. 
But  the  charter  it  was  also  said  would  not  be  declared 
forfeited  in  such  proceedings  on  account  of  misconduct 
of  municipal  officers  not  affecting  the  public.**  How- 
ever, as  stated  in  a  prior  volume,  it  seems,  that  in  the 
absence  of  express  statute  conferring  the  power,  the 

9.  state  V.  Talbot,  123  Mo.  69,  See  statutes  of  the  several 
27  S.  W.  366.     See  State  v.  Kup-      states. 

ferle,    44   Mo.   154,    158,    100   Am.  12.     state  v.  Heinmiller,  38  Ohio 

Dec.  265.  St.  101;   Brooks  v.  State,  24  Del 

10.  State    V.    Francis,    88    Mo.       (j  Boyce)  129,  79  Atl    790 

557:  State  v.  McCaan,  81  Mo.  479,  ^„     ■a.^r.n.  „    tt  ■  -„  „     ^ 

-,-,  ;,r„    A^„    «c.    Ai>,^ic>,f  „   rr„..  13.     Hartt  v.   Harvey-,   32   Barb. 


(N.  Y.)   55,  19  How.  Prac.  245. 


11  Mo.  App.  596;  Albright  v.  Ter- 
ritory, 13  N.  M.  64,  79  Pac.  719; 

De  Vigil  V.  Stroup,  15  N.  M.  544,  "'^i"   ^lo*   I'e   to    induct   relator 

110  Pac.  830;   Brooks  v.  State,  24  ^^ito     the    office.       See     State     v. 

Del.  (1  Boyce)  129,  79  Atl.  790.  Brown,  60  Ohio  499,  54  N.  E.  467. 

See  2  McQuillin,  Missouri  Prac-  14.    Commonwealth     v.      Pitts- 

tlce,  §  2036.  burgh,  14  Pa.  St.  177. 

11.     32  Cyc.  1464.  See  §  309  ante,  vol.  1. 
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courts  of  this   country  possess  no  jurisdiction  to   de- 
clare the  forfeiture  of  a  municipal  charter.^^ 

Statutes  usually  provide,  in  substance,  that  in  case  any 
person,  against  whom  any  such  information  in  the  nature 
of  a  quo  warranto  shall  be  prosecuted,  shall  be  adjudged 
guilty  of  any  usurpation  of,  or  intrusion  into,  or  un- 
lawfully holding  and  executing  any  office  or  franchise, 
it  may  be  lawful  for  the  court  as  well  to  give  judgment 
of  ouster  against  such  person,  from  any  of  said  offices 
or  franchises,  as  to  fine  such  person,  for  his  usurpation 
of  intruding  into  or  imlawfuUy  holding  and  executing 
any  such  office  or  franchise,  and  to  give  judgment  that 
the  relator  in  such  information  named,  shall  recover  his 
costs  of  such  prosecution ;  and  if  judgment  shall  be  given 
for  the  defendant  in  such  information,  he  shall  recover 
his  costs  against  such  relator."  Accordingly,  if  a  cor- 
poration is  shown  to  have  abused  its  franchise  or  exer- 
cised powers  not  conferred  by  law,  or  in  wilful  viola- 
tion of  law,  judgment  of  ouster  mil  be  rendered,"  other- 
wise judgment  will  be  given  for  respondent.^® 

15.     §  308  ante,  vol.  1.  44  Mo.  App.  86. 

See  4  Dillon,   Mun.  Corp.    (5th  18.     State  v.  Aetna  Ins.  Co.,  150 

Ed.),  §  1558.  Mo.   113,   51   S.   W.   413;    State  v. 

16.'    1  R.  S.,  Mo.,  1909,  §  2635.  West   Side   St.   Ry.   Co.,   146   Mo. 

17.     State  V.  Hogan,  163  Mo.  43,  155,  47  S.  W.  959. 
63  S.  W.  378;  State  t.  Bacon  Club, 
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1.      GENERAL  CONSIDERATION. 

§  253B.    Scope  of  chapter. 

ThroTigliout  this  work  in  appropriate  relations  many 
circumstances  have  been  mentioned  wherein  the  remedy 
by  mandamus  has  been  sanctioned  or  denied.^  In  this 
chapter  will  be  considered  (1)  the  nature  and  object  of 
the  writ,  including  the  fundamental  principles  control- 
ling this  remedy;  (2)  the  occasions  for  its  exercise,  with 
special  reference  to  municipal  corporations  and  their  of- 
ficers ;  and  (3)  certain  general  rules  of  procedure  more  or 
less  applicable  in  the  several  jurisdictions.  But  the 
reader  should  consult  the  practice  act  and  statutes  of  the 
particular  state  •  and  the  course  of  judicial  decisions 
therein. 

§  2540.    Mandamus  defined. 

The  modem  writ  of  mandamus  is  defined  to  be  a  com- 
mand, issuing  from  a  court  of  competent  jurisdiction, 
in  the  name  of  the  state  or  sovereign,  directed  to  some 
corporation,  public  or  private,  or  an  officer  thereof,  or.  a 
public  or  quasi-public  officer,  or  inferior  court,  public 

1.    See  Index,  title,  "Mandamus."  To  test  validity  of  ordinances, 

As    remedy    to    enforce    minis-  §§  799,  804  ante,  vol.  2. 

terial  public  duty,  §  801  ante,  vol.  To   compel   public   service  com- 

2;  §  1274  ante,  vol.  3.  pany  to  furnish  water,  light  and 

To    compel    awarding    of    con-  public  service,  §§  1766,  1773  ante, 

tract    to    lowest    bidder,    §    1239  vol.  4. 

ante,  vol.  3.  To  compel  appropriation,  §  2192 

To    compel    abatement    of    nui-  ante,  vol.  5. 

sance.  §  1380  ante,  vol.  3,  To  compel  issuance  of  warrant 

To   compel   amendment   of   cor-  to  pay  claims,  §  2261  ante,  vol.  5. 

porate  records,  §  628  ante,  vol.  2.  To  compel  issuance  of  municipal 

To    compel    permission    to    in-  bonds,  §  2347  ante,  vol.  5. 

spect    municipal    records,    §    630  To  compel  levy  of  taxes,  §  2376 

ante,  vol.  2.  ante,  vol.  5. 
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tribunal,  board  or  body  requiring  the  performance  of  a 
particular  duty  therein  specified,  which  duty  results  from 
the  official  station  of  the  party  to  whom  the  writ  is  di- 
rected, or  from  operation  of  law.^  It  is  a  high  preroga- 
tive writ,  and  of  most  extensively  remedial  nature.^ 

§  2541.    Nature  and  object  of  writ. 

Originally  in  England,  when  the'  writ  of  mandamus  was 
issued  by  the  King,  it  was  a  high  prerogative  writ  and 
entirely  discretionary.*  It  is  aptly  described  by  an  early 
English  law  author  as  a  prerogative  writ  by  which  the 
Court  of  the  King's  Bench  exercises  its  supreme  .jurisdic- 
tion over  all  public  bodies  and  officers  in  the  administra- 
tion of  justice,  when  the  law  has  not  provided  anothei 
specific  and  adequate  remedy.  It  has  been  peculiarly 
applied  to  the  regulation  of  corporations  for  the  purpose 
of  compelling  them  to  observe  the  ordinances  of  their 
constitution,  and  to  respect  the  rights  of  those  who  are 
entitled  to  participate  in  their  privileges.® 

2.  High's  Extra.  Legal  Rem.  dominions,  requiring  them  to  do 
(3d  Ed.),  p.  4;  19  Am.  &  Eng.  a  certain  specific  act,  as  being  the 
Eney.  of  Law  (2d  Ed.),  p.  16;  3  duty  of  their  office,  character,  or 
Bl.  Com.  110;  2  Spelling,  Injunc-  situation,  agreeably  to  right  and 
tion  and  Other  Extraordinary  justice.  This  writ  affords  a 
Remedies,  §  1363.  proper  remedy  in  eases  where  the 

3.  Per  Cowen,  J.,  4  Hill.  (N.  party  has  not  any  other  means  of 
Y.)  585.  compelling  a  specific  performance. 

The  writ  derives  its  name  from  The  object  of  the  writ  is  not  to 
the  emphatic  word  of  the  writ  supersede  legal  remedies,  but  only 
when  framed  in  Latin;  Nos  igitur  to  supply  the  defect  of  them,  and 
tibi  mandamus,  firmiter  injun-  the  only  proper  ground  of  the  writ 
gendo,  etc.  Burrill's  Law  Diet.,  is  a  defect  of  justice.  It  is,  how- 
title,  "Mandamus."  ever  a  prerogative  writ  and  not 

4.  People  V.  Common  Council,  a  writ  of  right,  and  it  is  the 
78  N.  Y.  56,  61.  absence  or  want  of  a  specific  legal 

5.  Willcock,  Mun.  Corp.,  p.  354.      remedy    which    gives    the    court 
"The   writ   of    mandamus    is    a      jurisdiction.      There    must    be    a 

prerogative     writ,     containing     a  specific  legal  right  as  well  as  the 

command  in  the  King's  name,  and  want  of  a  specific  legal  remedy  iii 

issuing  from  the  Court  of  King's  order  to  found  an  application  for 

Bench,    directed    to    persons,    cor-  a  mandamus."  Glover,  Mun.  Ccrp. 

poration^   or    inferior    courts    of  p.  350. 
judicature      within      the      King's 
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In  the  development  of  the  law  of  mandamus  in  this 
country  it  seems  clear  that  the  writ  has  come  to  be  re- 
garded more  and  more  as  a  writ  of  right  as  contradis- 
tinguished from  one  of  mere  prerogative.®  In  an  early 
leading  case  Chief  Justice  Marshall  in  quoting  the  sub- 
stance of  a  dictum  of  Lord  Mansfield,  observed:  "This 
writ  ought  to  be-  used  on  all  occasions  where  the  law  has 
established  no  specific  remedy,  and  where  in  justice,  and 
good  government  there  ought  to  be  one. ' ' ''  Again :  ' ' The 
very  essence  of  civil  liberty  certainly  consists  in  the  right 
of  every  individual  to  claim  the  protection  of  the  laws 
whenever  he  receives  an  injury.  One  of  the  first  duties 
of  government  is  to  afford  that  protection."^  But  in 
many  jurisdictions  the  doctrine  seems  to  be  that  the 
writ  will  not  cover  a  casus  omissus,^  and,  in  practice, 
mandamus  is  viewed  as  an  ordinary  writ  of  right  which 
issues,  as  of  course,  on  proper  showing  made.^" 

Mandam,us  may  be  invoked  either  for  the  purpose  of 
enforcing  or  protecting  a  private  right,  unconnected  with 
the  public  interest,   or  for  a  public  right,  where  the 

6.  state  V.  Gibson,  187  Mo.  536,  seems  to  be  that  mandamus,  while 
555,  86  S.  W.  177.  no  longer  a  mere  prerogative  writ, 

Distinguished  from  other  reme-  is  yet  somewhat  of  a  discretionary- 
dies.  2  Spelling,  Injunction  and  writ  and  should  be  issued,  not  in 
other  extraordinary  remedies,  §  the  exercise  of  an  arbitrary  or 
1368.  capricious   discretion,   but   in   the 

7.  SJarbury  v.  Madison,  1  exercise  of  a  sound  legal  discre- 
Cranch  (U.  S.)  137,  following  King  tion  in  accordance  with  the  estab- 
V.  Barker,  3  Burr,  1266.  lished  rules  of  law.     And  among 

8.  See  Kentucky  v.  Dennison,  the  things  appealing  to  the  dis- 
24  How.  (U.  S.)  66,  97,  98,  16  L.  cretion  of  the  court  are  laches, 
Ed.  717,  for,  observations  of  Mr.  and  herein  of  mere  delay  not 
Chief  Justice  Taney.  necessarily    sufficient    to    involve 

9.  State  v.  Cook,  41  Mo.  593.  the  bar  of  the  statutes  ■  of  limita- 

10.  State  v.  Fraker,.  166  Mo.  ,tions."  State  v.  Gibson,  187  Mo. 
130,  140,  65  S.  W.  720,  following  536,  555,  86  S.  W.  177,  per  Lamm, 
High,  Extra.  Leg.  RSm.  (3d  Ed.),  J.,  citing  19  Am.  &  Eng.  Encyc.  of 
g  430.  Law  (2d  Ed.),  751. 

The  supreme  court  of  Missouri  Mandamus  is  an  action  at  law. 

remarked:     "The  correct  rule,  de-      State  v.  Nerry,  105  Mo.  App.  458, 
duced  from  the  modern  practice,      79  S.  W.  993. 
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people  at  large  are  the  real  parties  in  interest.  In  mod- 
ern practice,  however,  it  is  "more  frequently  called  into 
requisition  for  the  former  purpose  than  the  latter.^^  But 
mandamus  will  not  lie  for  the  recovery  of  a  private 
debt.i2 

Moreover,  one  asking  fgr  a  writ  against  a  public  offi-' 
cer  must  have  a  clear  legal  right  to  the  specific  service 
which  he  seeks  to  liave  performed.^^  Therefore,  the  writ 
will  issue  only  when  the  applicant  has  a  clear  legal  right 
which  has  been  violated,^*  and  no  other  specific  and  ade- 
quate remedy.^^    It  is  in  no  sense  a  writ  of  review,  nor 


11.  state  V.  Lewis,  76  Mo.  370, 
380,  considering  the  origin,  nature 
and  history  of  mandamus.  See 
High's  Extra.  Legal  Rem.  (3d 
Ed.),  §  430. 

12.  Cloud  V.  Pierce  City,  8'6 
Mo.  357,  370;  Mansfield  y.  Fuller, 
50  Mo.  338;  Payne  v.  School  Dis- 
trict, 87  Mo.  App.  415. 

Question  of  telephone  rates  can- 
not he  determined  hy.  State  v. 
M.  &  K.  Telephone  Co.,  189  Mo. 
83,  88  S.  W.  41. 

13.  State  V.  Lesueur,  136  Mo. 
452,  38  S.  W.  325;  State  v.  Smith," 
104  Mo.  661. 

The  writ  will  not  be  awarded, 
unless  it  appears  that  some  sub- 
stantial right  of  the  relator  has 
been  invaded.  State  v.  Flad,  26 
Mo.  App.  500. 

14.  State  V.  Allen,  186  Mo.  673, 
85  S.  W.  531;  State  v.  Allen,  178 
Mo.  555,  77  S.  W.  868;  State  v. 
Lesueur,  145  Mo.  322,  46  S.  W. 
1075;  State  v.' Ziegenhein,  144  Mo. 
283,  45  S.  W.  1099,  66  Am.  St. 
Rep.  420;  State  v.  Gates,  143  Mo. 
63,  44  S.  W.  739;  State  v.  Wood, 
142  Mo.  127,  44  S.  W.  225;  State 
V.  Wear,  140  Mo.  487,  41  S.  W. 
967;    State   v.    Murphy,    134    Mo. 


548,  31  S.  W.  784,  34  L.  R.  A.  369, 
56  Am.  St.  Rep.  515;  State  v. 
Seibert,  130  Mo.  202,  32  S.  W. 
670;  State  v.  Lay,  128  Mo.  609, 
29  S.  W.  999;  State  v.  Higgins, 
125  Mo.  364,  28  S.  W.  638;  School 
District  v.  Goodding,  120  Mo.  67, 
24  S.  W.  1034;  State  v.  Slover,  113 
Mo.  211,  20  S.  W.  790;  State  v. 
Newman,  91  Mo.  445,  3  S.  W.  849; 
State  T.  Buhler,  90  Mo.  560,  3  S. 
W.  68;  State  v.  Bird,  108  Mo.  App. 
163,  83  S.  W.  284;  State  v.  Long- 
fellow, 95  Mo.  App.  660,  69  S.  W. 
596;  State  v.  Mason,  82  Mo.  App. 
239;  School  District  v;  Neal,  74 
Mo.  App.  553;  State  v.  Smith,  64 
Mo.  App.  313. 

15.  State  V.  Walker,  193  Mo. 
693,  92  S.  W.  69;  State  v.  M.  &  K. 
Telephone  Co.,  189  Mo.  83,  88  S. 
W.  41;  State  v.  Renick,  157  Mo. 
292,  57  S.'  W.  713;  State  v.  St. 
Louis,  145  Mo.  551,  46  S.  W.  981, 
42  L.  R.  A.  113;  State  v.  Pike 
County,  144  Mo.  275,  45  S.  W.  1036;' 
State  V.  Lesueur,  126  Mo.  413,  29 
S.  W.  278;  Mansfield  v.  Fuller,  50 
Mo.  338;  Ward  v.  Cole  County 
Court,  50  Mo.  401;  State  v.  Mc- 
Auliffe,  48  Mo.  112;  State  v.  Lar 
fayette  County  Court,  41  Mo.  221; 
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does  it  perform  the  functions  of  an  appeal  or  writ  of 
error,"  'hence,  it  will  not  be  allowed  where  either  of ' 
these  remedies  is  available.^'' 

Mandamus  will  lie  only  to  require  the  discharge  of  an 
official  duty  on  the  part  of  a  person  filling  an  official  or 
gwosi-official  position.^*  When  addressed  to^  a  ministe- 
rial officer,  it  simply  commands  him  to  perform  some  spe- 
cific act,  the  performance  of  which  is  required  by  law.^^ 
But  mandamus  will  not  be  granted  unless  it  appears  that 
the  officer  or  inferior  tribunal  has  omitted  or  refused 
to  perform  the  duty  enjoined.^" 

As  stated,  mandamus  is  to  a  certain  extent  a  discre- 
tionary writ  and  ought  not  to  issue  unless  there  is  a 
clear  legal  right,  and  will  be  denied  in  doubtful  cases,  or 
when  it  would  in  a  collateral  matter  decide  questions  of 
importance  between  persons  not  parties  to  the  proceed- 
ing upon  whom  its  enforcement  would  entail  great  hard- 
ships and  difficulties.^^    And  where  there  is  no  real  con- 


Byrne  V.  Harbison,  1  Mo.  225; 
State  V.  McCracken,  60  Mo.  App. 
650,  655;  State  v.  Lubke,  15  Mo. 
App.  152. 

Adequate  remedy  defined.  Mer- 
rill on  Mandamus,  §  53. 

The  fact  that  certiorari  exists 
as  a  remedy  will  not"  bar  Tnan- 
dkmus.  State  v.  Patton,  108  Mo. 
App.  26,  82  S.  W.  537. 

If  the  statute  furnishes  a 
remedy  by  rule  and  attachment, 
mandamus  will  be  refused.  C,  R. 
I.  &  P.  RC  R.  Co.  V.  Franks,  55 
Mo.  325;  State  v.  McAulifte,  48 
Mo.  112;  Tyler  v.  L^mar  Tp.  Bd., 
75  Mo.  App.  561. 

16.  State  V.  Flad,  108  Mo.  614, 
18  S.  W.  1128;  State  v.  Tracy,  94 
Mo.  217,  220,  6  S.  W.  709;  State 
V.  Megown,  89  Mo.  156,  1  S.  W.  208. 

17.  State  V.  Cape  Girardeau  Co. 
Ct.,  109  Mo.  248,  19  S.  W.  23 ;  State 
V.    Smith,    107    Mo.    527,    104   Mo. 

5  McQ.— 60 


661,  16  S.  W.  401,  503;.  State  v. 
Field,  107  Mo.  445,  17  S.  W.  896; 
Williams  &  Wyan  v.  Cooper  Court 
of  Common  Pleas,  27  Mo.  225; 
Bleaker  v.  St.  Louis  Law  Com- 
missioner, 30  Mo.  Ill;  Beck  v. 
Jackson,  43  Mo.  117;  State  v. 
Marshall,  82  Mo.  484;  State  v. 
Lubke,  85  Mo.  338. 

This  is  true  although  the  right 
to  review  has  been  lost.  State  v. 
McKee,  150  Mo.  233,  51  S.  W.  421. 

18.  State  V.  Tolle,  71  Mo.  645; 
State  V.  Trent,  58  Mo.  571. 

19.  State  V.  Tracy,  94  Mo.  217, 
220,  6  S.  W.  709. 

20.  State  v.  St.  Louis  Criminal 
Correction  Court  Judge,  41  Mo. 
598. 

21.  State  V.  Cottengin,  172  Mo. 
129,  134,  72  S.  W.  498,  citing  19 
Am.  &  Eng.  Ency.  of  Law  (2d 
Ed.),  753. 
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troversy  respecting  the  performance  of  the  act  sought 
to  be  compelled,  piandamus  will  not  issue.  Thus,  where 
the  remedy  is  invoked  to  compel  the  issuance  by  a  mu- 
nicipal corporation  of  new  tax  bills  in  place  of  ones  pre- 
viously issued  for  a  public  improvement,  merely  because 
all  the  parties  desire  to  obtain  the  ruling  of  the  supreme 
court  as  to  the  validity  of  the  old  tax  bills  and  not  on 
account  of  any  real  controversy  over  the  refusal  to  issue 
the  new  ones,  it  will  be  refused.  Courts  will  not  deter- 
mine collusive  suits.^^ 

§  2542.    Discretion  in  granting  writ. 

The  right  to  mandamus  in  the  class  of  cases  in  which 
the  writ  may  be  granted  is  not  an  absolute  legal  right, 
and  the  writ  may  be  granted  or  refused  in  the  soimd 
discretion  of  the  court^^  where  the  act  sought  to"  be  com- 
pelled would  result  in  manifest  injustice,^*  or  in  a  viola- 
tion of  the  letter  or  the  spirit  of  the  law,^^  or  where  the 
relator  has  been  guilty  of  laches  in  applying  for  the 
writ.^®  But  such  discretion  must  be  exercised  in  accord- 
ance with  the  peculiar  circumstances  of  each  case,  and 
cannot  be  abused.^'^    The  discretion  of  the  court  to  grant 


22.  state  v.  Westport,  135  Mo. 
120,  36  S.  W.  663. 

23.  See  26  Cyc.  144,  note  36. 

24.  People  v.  Assessors,  137  N; 
Y.  201,  33  N.  E.  145.  * 

"We  must  have  regard  to  the 
exigency  which  calls  upon  us  to 
exercise  our  discretion,  the  nature 
and  extent  of  the  wrong  or  injury 
which  would  follow  its  refusal, 
and  other  facts  which  have  a 
hearing  upon  the  particular  case." 
Tennant  v.  Crocker,  85  Mich.  328, 
48  N.  W.  577. 

25.  State  v.  Phillips  County,  26 
Kan.  419;  State  v.  United  States 
Express  Co.,  95  Minn.  442,  104  N. 
W.  556;  Edward  C.  Jones  Co.  v. 
Guttenberg,  66  N.  J.  L.  58,  48  Atl. 
537. 


The  court  may  in  the  exercise 
of  its  discretion  refuse  to  grant 
a  writ  of  manAamus  to  reinstate 
an  employee  in  the  classified  civil 
service,  where  his  conduct  has 
been  such  as  again  to  require 
his  removal  after  reinstatement. 
Burke  v.  Connolly,  135  N.  Y.  S. 
179,  76  Misc.  Rep.  337. 

26.  §  2543  post;  State  v.  Police 
Commissioners,  80  Mo.  App.  206; 
State  ex  rel.  v.  Gibson,  187  Mo. 
536,  86  S.  W.  177. 

27.  Georgia.  Moody  v.  Fleming, 
4  Ga.  115,  48  Am.  Dec.  210;  Savan- 
nah V.  State,  4  Ga.  26. 

Kansas.  State  v.  Marston,  6 
Kan.  524;  State  v.  Stevens,  23 
Kan.  456,  33  Am.  Rep.  175;  Atchi- 
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or  refuse  the  writ^  is  not  absolute,  but  governed  by  legal 
rules,  and  its  exercise  is  subject  to  review.^*  But  where 
it  appears  that  the  facts  are  such  as  to  justify  the  court 
in  refusing  the  writ  as  a  matter  of  discretion,  the  ap- 
pellate court  will  not  int,erfere  unless  it  affirmatively 
appears  in  the  order  denying  the  writ  that  the  refusal 
to  grant  it  was  not  in  the  exercise  of  the  court's  discre- 
tion.2» 

§  2543.    Laches  as  bar — remedy  unavailing. 

Cases  may  arise  where  the  applicant  for  relief  has  an 
undoubted  legal  right,  for  which  mandamus  is  the  proper 
remedy,  but  where  the  court  may,  in  the  exercise  of  a 
■wise  judicial  discretion,  still  refuse  the  relief.^"  Thus, 
one  who  receives  a  plurality  of  the  votes  cast  at  a  mu- 
nicipal election  for  the  office  of  marshal  is  clearly  en- 
titled to  the  certificate  of  election,  and  is  entitled  to  re- 
lief by  mandamus,  provided  a  timely  application  for  such 
writ  is  made;  but  when  the  writ  would  be  fruitless  as 
an  aid  to  obtain  the  office  it  should  not  be  granted,  es- 
pecially if  to  do  so  can  have  but  one  effect,  that  is  to  en- 
courage the  petitioner  in  future  petty  litigation  for  the 
fees  and  emolument  of  the  office  to  which  he  was  elected." 
So  the  writ  will  be  denied  where  it  is  invoked  to  rein- 
state an  officer  whose  term  is  about  to  expire,^^  or  to  se- 
cure the  issuance  of  a  dramshop  license  for  a  time  with- 

son,  etc.  R.  Co.  v.  Jefferson  County,  Y.  96,  10  N.  E.  141 ;  People  ex  rel. 

12  Kan.  127.  v.  Syracuse,  78  N.  Y.  56. 

Mississippi.    Bffing}iam  v.  Ham-  29.     Matter  of  Hart,   159  N.  Y. 

ilton,  68  Miss.  523,  10  So.  39.  278,  54  N.  E.  44T  People  ex  rel.  v, 

New  York.     People  v.  Dowllng,  Jeroloman,    139    N.   Y.    14,    34   N. 

55  Barb.  (N.  Y.)  197,  37  How.  Pr.  E.  726;  People  ex  rel.  v.  Van  Wyck, 

394;  Burke  v.  Connolly,  135  N.  Y.  157  N.  Y.  495,  52  N.  E.  559. 
S.  179,  76  Misc.  Rep.  179.  30.     State   v.   Kansas    City,    St. 

Wisconsin.      Neu    v.    Vo^ege,    96  J.  &  C.  B.  R.  R.,  77  Mo.  143. 
"Wis.  489,  71  N.  W.  880.       *  31.     State  v.  Finley,  74  Mo.  App. 

28.     Swift  V.  People,  63  111.  App.  213. 
453;  Golden  v.  Elliott,  13  Kan.  92;  32.     State  v.  Police  Commission- 
People  ex  rel.  v.   Chapin,   104   N.  ers,  80  Mo.  App.  206. 
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in  which  the  license  was  desired,  which  had  expired.^* 
In  either  case  the  remedy  would  be  unavailing. 

§  2544.    Controlling  considerations. 

The  true  test  by  which  to  determine  whether  a  com- 
plainant is  entitled  to  the  writ  of  mandamus  is  first, 
whether  he  has  a  clear  legal  right  to  the  perforinanc^ 
of  the  particular  official  act  demanded;  second,  whether 
the  ofl&cer  against  whom  the  writ  is  sought  is  vested  with 
judicial  or  official  discretion  in  the  matter  in  question; 
and  third,  whether  there  is  any  other  appropriate  speci- 
fic remedy  to  enforce  that  right.  The  general  rule  is  that 
the  writ  can  be  invoked  only  where  no  other  adequate 
remedy  exists.^*  "Indeed,  strictly  speaking,  it  never 
lies  where  the  party  aggrieved  has  adequate  remedy  at 
law,  and  its  aid  is  only  to  be  invoked  to  prevent  an  abso- 
lute failure  of  justice  in  cases  where  ordinary  legal  pro- 
cesses furnish  no  relief. ' '  ^^ 

It  jias  frequently  been  held,  however,  that  the  general 
rule  that  mandamus  will  not  lie  where  the  party  has 
another  remedy  is  not  universally  true  in  respect  to  mu- 
nicipal corporations  and  their  officers,  and  the  fact  that 
an  action  may  be  maintained  against  the  city  or  town 
for  the  money  to  which  the  party  is  entitled  or  against 
the  officers  for  a  neglect  of  duty  will  not  necessarily 
prevent  the  issuance  of  mandamus  to  compel  them  to 
exercise  their  functions  according  to  law.^®    Accordingly 

33.  state  v.  Harrison,  173  Mo.  308;  Aherns  v.  Fielder,  43  N.  J. 
19,  73   S.  W.   1073;    State  y,.  Cor-      L.  400. 

ley,  168  Mo.  126,  67  S.  W.  571^  New  York'.  McCullqugh  v.  Brook- 

34.  Apgar  v.  School  Dist.  No.  4,      lyn,  23  Wend.  (N.  Y.)  458. 

34  N.  J.  L.  308;  Withers  v.  State,  Washington.    State  v.  Drainage 

36  Ala.  252,  260;    Speed  v.  Cocke  Com'rs,  46  Wash.  474,  90  Pac.  660; 

Adm'rs,  57  Ala.  209,  215.  State  v.   Spokane,   65   Wash.    385, 

35.  Parrott  v.  Bridgeport,  44  118  Pac.  321;  Brown  v.  McQuade, 
Conn.  180,  26  Am.  Kep.  439.  36  Wash.  579,  79  Pac.  207. 

36.  Minnesota.  State  v.  Ames,  "And  so  it  may  be  said  here 
31  Minn.  440,  18  N.  W.  277.  that  if  the  plaintiff  should  main- 

New  Jersey.  Apgar  v.  Trustees  tain  his  action  against  the  city, 
of  School  Dist.  No.  4,  34  N.  J.  L.      all  he  would  get  in  satisfaction  of 
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it  has  been  held  that  the  fact  that  an  action  will  lie  against 
the  officer,  or  the  municipality  for  failure. to  pay  the 
money,*^  or  that  the  money  might  be  collected  by  execu- 
tion^* will  not  prevent  the  issuance  of  mandamus  to 
compel  the  payment  of  warrants  or  orders  against  the 
municipality.  But  it  has  also  been  held  that  mandamus 
will  not  lie  to  coerce  performance  of  an  official  duty  where 
the  city  or  town  or  the  officer  thereof  would  be  liable  for 
damages  for  failure  to  perform  the  act*"  unless  damages 
would  prove  inadequate.*"  The  fact  that  the  officer  is 
liable  to  indictment  and  punishment,  or  to  a  penalty  or 
forfeiture  recoverable  in  a  civil  action,  for  his  failure  or 
refusal  to  perform  a  duty  imposed  by  law  will  not,  it 
has  been  held,  prevent  the  issuance  of  mandamus  to  com- 
pel the  performance.*^  But  the  right  to  a  writ  of  error 
or  an  appeal  from  the  decision  of  the  officer  has  been  held 


his  judgment  would  be  other  war- 
rants, such  as  he  has  now.  And 
it  is  therefore  apparent  that  not 
only  this,  but  any  other  actions  of 
like  character  would  be  futile." 
Bacon  v.  Tacoma,  19  Wash.  674,  54 
Pac.  609. 

A  statute  providing  that  an 
attachment  may  be  issued  against 
the  proper  officer  of  a  municipal 
corporation  to  compel  him  to 
satisfy  judgments  against  the  mu- 
nicipality was  held  to  furnish  a 
concurrent  remedy  with  man- 
damus. Chapin  v.  Port  Angeles, 
31  Wash.  535,  72  Pac.  1%1. 

37.  Ray  v.  Wilson,  29  Fla.  342, 
10  So.  613,  14  L.  R.  A.  773;  Peo- 
ple V.  Mead,  24  N.  Y.  114. 
But  contra,  see  Sessions  &  Leary 
V.  Boykin,  78  Ala.  328;  People,  v. 
Thompson,  25  Barb.  (N.  Y.)  73; 
Jerome  v.  Rio  Grande  County,  18 
Fed.  873. 

38.  I  People  v.  Abbott,   45  Hun 


(N.   Y.)    293.     Contra,   Lexington 
V.  MuUiken,  7  Gray   (Mass.),  280. 

39.  People  v.  Campbell,  72  N. 
Y.  496;  People  v.  Thompson,  99  N. 
Y.  641;  People  v.  Aqueduct  Board, 
49  Barb.  (N.  Y.)  259. 

40.  "To  supersede  the  remedy  by 
mandamus  a  party  must  not  only 
have  a  specific,  adequate,  legal 
remedy,  but  one  competent  to 
afford  relief  upon  the  very  sub- 
ject matter  of  his  application." 
Babcock  v.  Goodrich,  47  Cal.  488, 
508. 

Right  of  action  for  damages  as 
precluding  right  to  mandamus. 
See  §  1239  ante,  vol.  3. 

41.  State  V.  Kamman,  151  Ind. 
407,  51  N.  B.  ,483;  Re  Trenton 
Water  Power  Co.,  20  N.  J.  L.  659; 
People  V.  Troy,  etc.  R.  Co.,  37  How. 
Pr.  427;  Commonwealth  v.  Doyles- 
town,  16  Pa.  Co.  Ct.  161;  Ham- 
mar  V.  Covington,  3  Met.  (Ky.) 
494. 
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to  be  siicli  other  remedy  as  will  preclude  the  right  to 

§  2545.    Same — clear  legal  right  to  performance. 

The  peremptory  writ  of  mandamus  to  compel  the  per- 
formance of  an  official  act  will  not  be  granted  unless  the 
petitioner  therefor  shows  that  he  has  a  clear  legal  right 
to  have  the  act  performed  by  the  defendant.*^  But  it  has 
been  said  that  the  court  may  in  a  proper  case  issue  an 
alternative  writ  where  the  facts  relied  on  are  in  dispute.** 
Nothing  essential  to  that  right  will  be  taken  by  intend- 
ment, and  where  the  right  is  doubtful  the  writ  will  be 
denied.*^  Where  the  relator's  right  to  have  the  act  per- 
formed Is  doubtful  he  must  resort  to  some  other  appro- 
priate remedy  to  determine  it  before  mandamus  will  lie 


42.  state  ex  rel.  v.  Tippecanoe 
County,  45  Ind.'  501;  Marshall  v. 
State,  1  Ind.  72;  Preston  v.  Board 
of  Education,  124  la.  355,  100  N. 
W.  54;  State  v.  King,  52  La.  Ann. 
1548,  28  So.  105;  Cattermole  v. 
Ionia  Circuit  Judge,  136  Mich. 
274,  94  N.  W.  1 ;  Hopper  v.  Living- 
ston Probate  Judge,  139  Mich.  100, 
102  N.  W.  629;  State  v.  Westover, 
2  Neb.  (Unof.)  768,  89  N.  W.  1002; 
State  V.  Atlantic  City  Board  of 
Education,  64  N.  J.  L.  59,  45  Atl. 
775;  People  v.  Bolte,  71  N.  Y.  S. 
74,  35  Misc.  Rep.  53. 

43.  Alabama.  Smith  v.  Mc- 
Cutchen,  146  Ala.  455,  41  So.  619. 

Illinois.  Harrison  v.  People,  124 
111.  App.  519;  Knopf  v.  Corcoran, 
112  111.  App.  320. 

Michigan.  Olds  v.  Commission- 
ers, 150  Mich.  134,  112  N.  W.  952. 

Missouri.  State  v.  Brown,  172 
Mo.  374,  72  S.  W.  640;  State  v. 
Flournoy,  160  Mo.  324,  60  S.  W. 
1098;  State  v.  Orear,  144  Mo.  157, 
45  S.  W.  1081;   School  District  v. 


Wickersham,  34  Mo.  App.  337; 
State  V.  Garesche,  65  Mo.  480. 

Nebraska.  State  v.  Weston,  67 
Neb.  175,  93  N.  W.  182;  State  v. 
Bowman,  45  Neb.  752,  64  N.  W. 
223;  State  v.  Nelson,  21  Neb.  572, 
32  N.  W.  589;  State  v.  Omaha,  14 
Neb.  265,  15  N.  W.  210. 

New  Torlc.  People  v.  Greene 
County,  64  N.  t.  600;  People  v. 
Wendall,  71  N.  Y.  171. 

"To  obtain  relief  by  mandamus, 
it  is  necessary  that  the  relator 
should  show  an  Invasion  of  a 
clear  legal  right."  People  v. 
Grant,  126  N.  Y.  473,  481,  27  N.  E. 
964. 

44.  People  v.  Wendall,  71  N.  Y. 
171. 

45.  State  v.  Weston,  67  Neb. 
175,  93  N.  W.  182;  Knopf  v.  Corco- 
ran, 112  111.  App.  320;  Swift  v. 
Klein,  163  111.  269,  45  N.  E.  219; 
McGann  v.  People,  194  III.  526,  62 
N.  E.  941;  People  v.  Saloman,  45 
111.  415;  State  v.  Appleby,  25  S.  C. 
100. 
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to  compel  its  performance.*®  ,However,  under  the  code 
of  Washington,  it  seems,  mandamus  will  not  be  denied 
on  the  ground  that  it  seeks  to  compel  payment  \of  a  dis- 
puted claim.*'^  Bnt  mandamus  "will  not  He,  it  has  been 
held,  to  compel  the  performance  of  an  official  duty  where 
there  is  a  doubt  as  to  which  of  several  officers  is  required 
to  perform  the  duty,**  nor  where  it  appears  that  two  per- 
sons are  claiming' the  same  duty  adversely  to  each  other.*^ 

§  2546.  Same — ^to  compel  performance  of  official  act — 
nature  of  duty. 
Mandamus  to  compel  the  performance  of  an  official  act 
will  not  lie  unless  the  obligation  to  do  the  act  is  both 
peremptory  and  plainly  defined.®"  The  act  sought  to  be 
compelled  by  mandamus  must  not  only  be  lawful  and 
proper  in  itself,  but  it  must  be  one  that  the  defendant 
may  properly  do,®^  and  it  must  exist  at  the  time  when 


46.  People  ex  rel.  v.  Johnson, 
100  111.  537,  39  Am.  Rep.  63;  Knopf 
V.  Corcoran,  112  111.  App.  320. 

47.  "In  our  practice,  mandamus 
Is  nothing  more  than  one  of  the 
forms  of  procedure  provided  for 
the  enforcement  of  rights  and  the 
redress  of  wriSngs.  The  proced- 
ure has  in  it  all  the  elements  of 
a  civil  action."  State  v.  McQuade, 
SP  Wash.  579,  79  Pac.  207. 

48.  Fowler  v.  Brooks,  188  Mass. 
64,  74  N.  B.  291. 

49.  Brown  v.  Turner,  70  N.  C. 
93. 

50.  United  States  v.  Lament, 
155  U.  S.  303,  15  Sup.  Ct.  97,  39 
L.  Ed.  160;  Commonwealth  v. 
Bontwell,  13  Wall.  (U.  S.)  526,  29 
L.  Ed.  631 ;  Reeside  v.  Walker,  11 
How.  (U.  S.)  272,  13  L.  Ed.  693; 
Knox  County  v.  Aspinwall,  24 
How.  (U.  S.)  376,  16  L.  Ed.  735. 

"Mandamus  has  to  compel  the 
performance  of  an  act  which  the 
law   specially  enjoins  as   a   duty 


resulting  from  an  oflSce,  trust  or 
station."  Meyer  v.  San  Francisco, 
150  Cal.  131,  134,  88  Pac.  722,  10 
L.  R.  A.  (N.  S.)  110. 

"Mandamus  lies  to  compel  a 
party  to  do  that  which  it  is  his 
duty  to  do  without  it."  Browns- 
ville v.  Loage,  129  U.  S.  493,  9 
Sup.  Ct.  327,  32  L.  Ed.  780. 

Mandamus  will  not  lie  against 
municipal  authorities  to  enforce  a 
mere  contract  right  upon  which 
recovery  might  he  had  in  an  ac- 
tion for  damages.  Montenegro- 
Riehm  Music  Co.  v.  Board  of  Edu- 
cation of  Louisville,  147  Ky.  720, 
145  S.  W.  740. 

51.     People  V.  Crotty,  93  111.  180. 

Will  not  lie  to  compel  city  treas- 
ury to  pay  illegal  demandk  Berka 
V.  Woodward,  125  Cal.  119,  57  Pac. 
777,  45  L.  R.  A.  420,  73  Am.  St. 
Rep.  31. 

The  fact  that  municipal  au- 
thorities have  issued  licenses 
without  authority  will  not  entitle 
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application  for  the  mandamus  is  made."^  The  office  of 
the  writ  is  not  to  create  new  duties  but  to  require  the  per- 
formance of  duties  already  existing.^* 

One  who  is  in  possession  of  an  office  is  not  entitled  to 
mandamus  to  compel  other  officers  to  recognize  his  right 
to  the  office  and  to  restrain  them  from  interfering  with 
him  in  the  exercise  of  the  duties  thereof;  the  proper 
remedy  in  such  case  being  injunction.^* 

§  2547.    Same — demand  and  refusal  of  alleged  duty. 

Where  the  duty  to  be  performed  is  one  owing  to  a  pri- 
vate person,  and  not  to  the  public,  a  demand  for  perform- 
ance must  be  made  before  mandamus  will  lie,^^  and  it 


an  applicant  who  has  properly 
been  refused  a  license  to  man- 
damus to  compel  its  issuance. 
People  V.  Grotty,  93  111.  180. 

52.  Alabama.  State  v.  Judge  of 
Orphan's  Court,  15  Ala.  740;  Hall 
V.  Steele,  82  Ala.  562,  2  So.  650; 
State  V.  Dunn,  Minor  (Ala.),  46, 
12  Am.  Dec.  25. 

Georgia.  Sapp  v.  De  Lacy,  127 
Ga.  659,  56  S.  E.  754. 

Iowa.  State  v.  Napier,  7  la. 
425. 

Kansas.  State  v.  Kearney 
County,  42  Kan.  739,  22  Pac.  735; 
State  V.  Phillips  County,  26  Kan. 
419;  Rosenthal  v.  State  Canvass- 
ers, 50  Kan.  129,  32  Pac.  129,  19  L. 
R.  A.  157. 

Maine.  Bangor  v.  Penobscot,  87 
Me.  294,  32  Atl.  903. 

Michigan.  O'Brien  v.  Tallman, 
36  Mich.  13. 

Minnesota.  Clark  v.  Buchanan, 
2  Minn.  346;  State  v.  United  States 
Express  Co.,  95  Minn.  442,  104  N. 
W.  556. 

New  Jersey.  State  v.  Vanars- 
dale,  42  N.  J.  L.  536. 

United  States.  United  States 
V.  Lamont,  155  U.  S.  303,  15  Sup. 


Ct.  97,  39  L..  Ed.  160;  Ex  parte 
Rowland,  104  U.  S.  604,  26  L.  Ed. 
861. 

53.  Territory  of  Arizona  v. 
Supervisors,  9  Ariz.  405,  84  Pac. 
519;  Meyer  v.  San  Francisco,  150 
Cal.  131,  88  Pac.  722,  10  L.  R.  A. 
(N.  S.)  110. 

54.  Young  V.  Dudley  (Tex.  Civ. 
App.  1911),  140  S.  W.  802;  Cal- 
laghan  v.  McGown  (Tex.  Civ. 
App.),  90  S.  W.  319,  323. 

55.  Florida.  Columbia  v.  King, 
13  Fla.  451. 

Illinois.  Murphy  Mfg.  Co.  v. 
Isbester,  91  111.  App.  7;  Ingerman 
v.  State,  128  Ind.  225,  27  M.  B. 
499;  State  v.  Tippecanoe,  45  Ind. 
601. 

Missouri.  Hambleton  v.  Dex- 
ter, 89  Mo.  188,  1  S.  W.  234;  State 
V.  Associated  Press,  159  Mo.  410, 
60  S.  W.  91,  51  L.  R.  A.  151,  81 
Am.  St.  Rep.  368. 

New  York.  People  v.  Cayuga 
County,  50  N.  Y.  S.  16,  22  Misc. 
Rep.  616. 

Texas.  Burrell  v.  Blanchard 
(Tex.  Civ.  App.),  51  S.  W    46. 
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must  appear  that  the  respondent  has  upon  proper  ap- 
plication refused  to  perform  the  act.**^  In  such  proceed- 
ings to  compel  the  performance  of  an  official  duty  it  can- 
not be  objected  that  the  respondent's  predecessor  in 
office,  and  not  the  respondent,  was  the  one  who  failed  to 
perform  the  duty.^^  Where  a  refusal  to  perform  the  act 
is  alleged,  an  allegation  of  demand  is  not  necessary.** 

§  2548.    Same — discretionary  acts. 

Where  the  person  against  whom  the  writ  is  sought  is 
vested  with  a  judicial  or  official  discretion,  the  general 
rule  is  that,  while  such  person  may  be  compelled  by 
mandamus  to  exercise  his  discretion,  he  cannot  be  com- 
pelled to  exercise  it  in  a  designated  manner;  that  is, 
mandamus  will  not  direct  how  it  shall  be  exercised,  or 
what  conclusion  or  judgment  shall  be  reached.*®     So 


West  Virginia.  Fisher  v.  Charles- 
ton, 17  W.  Va.  595. 

Wisconsin.  State  ex  rel.  v. 
Racine,  22  Wis.  258. 

United  States.  Riverside  County 
Y.  Thompson,  122  Fed.  860,  59  C. 
C.  A.  70;  United  States  v.  Saun- 
ders, 124  Fed.  124,  59  C.  C.  A.  394. 

56.  Lowe  V.  Phelps,  14  Bush. 
(Ky.)  642. 

57.  Illinois.  People  v.  McCon- 
nell,  146  111.  532,  34  N.  B.  945. 

Minnesota.  State  v.  Holgate, 
107  Minn.  71,  119  N.  W.  792. 

yfew  York.  People  v.  Comp- 
troller of  New  York,  77  N.  Y.  45. 

United  States.  Re  Parker,  131 
U.  S.  221,  9  Sup.  Ct.  708,  33  L.  Ed. 
123. 

58.  Evansville,  etc.  R.  Co.  v. 
State,  149  Ind.  276,  49  N.  E.  2. 

59.  (Georgia.  Wood  v.  Board  of 
Education  (Ga.  1912),  74  S.  E. 
540;  Patterson  v.  Taylor,  98  Ga. 
646,  25  S.  E.  771. 

Missouri.  State  v.  Jones,  155 
Mo.  570,  576,  56  S.  W.  307;   State 


V.  Klein,  140  Mo.  502,  41  S.  W. 
895;  State  v.  Francis,  95  Mo.  44, 
8  S.  W.  1;  State  v.  McGrath,  91 
Mo.  386,  3  S.  W.  846;  State  T. 
Gregory,  83  Mo.  123,  136,  53  Am. 
Rep.  565;  State  v.  Megown,  89  Mo. 
156,  1  S.  W.  208. 

Oklahoma.  Molacke  v.  White, 
31  Okla.  693,  122  Pac.  523;  Norris 
V.  Cross,  25  Okla.  287,  105  Pac. 
1000. 

A  board  of  education  of  a  city, 
having  power  to  establish  a  high 
school  whenever,  in  its  opinion, 
the  public  interests  demand  it, 
and  having  sole  control  over  the 
schools  and  school  property  of  the 
city  cannot  be  compelled  by  man- 
damus to  erect  a  liigh  school  on  a 
designated  lot,  though  it  selected'' 
such  lot  for  that  purpose  prior  to 
an  election  at  which  bonds  were 
voted  therefor.  Molacke  v.  White, 
31  Okla.  693,  122  Pac.  523. 

The  act  of  a  board  of  education 
in  grading  examination  papers 
of   applicants    for   office   and    de- 
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mandamus  will  not  lie  to  review  an  official  act  done  by 
an  officer  by  virtue  of  legal  discretion  intrusted  to  him, 
nor,  generally  speaking,  can  the  writ  be  invoked  to  com- 
pel the  performance  of  an  act  which  is  discretionary  in 
its  character.*"  Thus,  where  it  is  discretionary  with  the 
proper  public  authorities .  under  the  controlling  law 
whether  a  license,  as-  a  f erry,*^  or  dramshop,*^  should  be 
issued,  mandamus  will  not  lie,  for  the  rule  is  fundamen- 
tal that,  whenever  courts  or  other  tribunals  or  public 
officers  are  in  duty  bound  to  exercise  their  own  judg- 
ment, no  superior  court  will  attempt  to  exercise  it  for 
them,*^  although  manifestly  erroneous.**  Likewise,  the 
writ  v/ill  not  lie  to  control  the  functions  of  a  municipal 
legislative  body  which  are  discretionary,  as  the  right  to 
judge  the  qualifications  of  its  own  members,*®  or  the 
discretion  of  the  presiding  officer  of  the  state  senate  or 
speaker  of  the  house  of  representatives.**  And  the  well 
established  rule  that  mandamus  will  not  issue  to  review, 
reverse  or  correct  the  erroneous  decision  of  an  executive 
officer  upon  matters  within  his  discretion  is  applicable 
even  though  there  may  be  no  other  method  of  review  or 
correction  provided  by  law.*'^ 

tenninlng  whether  the  candidates  ex   rel.   v.   Gentry,   112   Mo.   App. 

have  made  the  necessary  per  cent-  589,  87  S.  W.  68. 

age  is  a  discretionary  duty  which  61.     State    v.    Cramer,    96    Mo. 

cannot     be     interfered     with     by  75,  8  S.  W.  788. 

mandamus  in  the  absence  of  abuse  62.     State  v.  Bell,  119  Mo.  70,  24 

of  discretion.     Wood  v.  Board  of  S.  W.   765;    State  v,  Higgins,   84 

Education  of  Washington  County  Mo.  App.  531.                            ,    • 

(Ga.  1912),  74  S.  E.  540.  63.     State  v.  Stiff,  104  Mo.  App. 

60.     State  v.  St.  Liouis,  158  Mo.  685,  691,  78  S.  W.  675. 

505,  59  S.  W.  1101;   Frank  v.  St.  64.     State   v.    Megown,    89    Mo. 

Louis,  145  Mo.  600,  47  S.  W.  508;  App.   156,   1   S.   W.   208;    State  v. 

State  V.   Oliver,   116   Mo.   188,   22  Engelmann,  86  Mo.  551. 

S.  W.  637;.  State  v.  Flad,  108  Mo.  65.     State  v.  Bersch,  83  Mo.  App. 

614,  18  S.  W.  1128;   State  v.  State  657. 

Board   of  Health,  103  Mo.   22,  15  66.     State  v.  Bolte,  151  Mo.  362, 

S.  W.  322.  372,  52  S.  W.  262,  74  Am.  St.  Rep. 

Mandamus  will  not  lie  to  com-  537. 

pel  a  mere  ministerial   officer  to  67.     Decatur    v.     Paulding,     14 

decide   Judicial    questions.      State  Pet.    (U.  S.)   497,  "10  L.  Ed.   559; 
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On  the  other  hand,  it  is  sometimes  held  that  if  an  officer 
abuses  his  discretion  and  exercises  it  in  an  arbitrary  or 
capricious  manner,  persons  injured  thereby  may  obtain 
relief  by  mandamus.^^  Thus  a  willful  abuse  of  discretion 
by  refusing  to  act  as  required  by  la,w,  in  a  case  where  the 
facts  essential  to  relator's  rights,  "are  undisputed  or 
stand  confessed  by  the  pleadings,"  will  be  controlled  by 
mandamus. ^^  However,  this  proposition,  in  substance, 
has  been  stated  often  by  court:     The  official  act  of  an 


United  states  v.  Black,  128  U.  S. 
40,  9  Sup:  Ct.  12,  32  L.  Ed.  354; 
United  States  v.  Guthrie,  17  How. 
(U.  S.)  284,  15  L.  Ed.  102;  Geor- 
gia V.  Stanton,  6  Wall.  (U.  S.) 
50,  18  L.  Ed.  721 ;  Gaines  v. 
Thompson,  7  Wall.  (U.  S.)  347,  19 
L.  Ed.  62;  United  States  v.  La- 
ment, 155  U.  S.  303,  15  Sup.  Ct. 
97,  39  L.  Ed.  160;  United  States 
V.  Blaine,  139  U.  S.  306,  11  Sup. 
Ct.  607,  35  L.  Ed.  183;  Riggins  v. 
Richards  (Tex.  CTv.  App.),  79  S. 
W.  84;  Wortham  v.  Sullivan  (Tex. 
Civ.  App.  1912),  147  S.  W.  702.  ' 

In  Washington  it  has  been  held 
that  under  the  statutes  the  ques- 
tion whether  the  duty  sought  to 
he  enforced  by  mandamus  is  purely 
ministerial  or  discretionary  Is 
immaterial  except  in  so  far'  as  it 
may  serve  as  a  guide  for  the 
officer  himself  in  the  discharge  of 
his  duties.  State  v.  Clausen,  44 
Wash.  437,  87  Pac.  498. 

68.  Florida.  State  v.  Kirke,  12 
Fla.  278,  95  Am.  Dec.  314. 

Georgia.  Atlanta  v..  Wright,  119 
Ga.  207,  45  S.  E.  994;  Wood  v. 
Board  of  Education  (Ga.  1912),  74 
S.  E.  590;  Dale  v.  Bamett,  105  Ga". 
259,  31  S.  E.  167. 

Illinois.  Harrison  v.  People,  101 
111.  App.  224;  Zanone  v.  Mound 
City,  103  111.  552;  People  v.  Cook 


County,  176  111.  576,  52  N.  E.  334; 
People  V.  Van  Cleve,  183  111.  330, 
55  N.  E.  698,  47  L.  R.  A.  795; 
Illinois  State  Board  of  Health  v. 
People,  102  111.  App.  614;  Glencoe 
V.  People,  78  111.  382. 

Kentucky.  Louisville  v.  Kean, 
18  B.  Mon.  (Ky.)  9. 

Mississipvi.  Contra-Shotwell  v. 
Covington,  69  Miss.  735,  12  So.  260. 
Compare  Re  Thompson,  52  Ala. 
98. 

Mandamtbs  is  frequently  used  to 
correct  the  abuse  of  discretion; 
but  it  Is  only  where  it  clearly  ap- 
pears that  the  officer  refusing  is 
not  in  the  discharge  of  his  duty 
in  refusing  to  exercise  his  discre- 
tion at  all,  or  is  guilty  of  a  gross 
and  palpable  violation  of  his  dis- 
cretion and  is  acting  in  utter  dis- 
regard of  the  legal  rights  of 
others.  State  v.  Talty,  166  Mo. 
529,  560,  66  S.  W.  361;  State  v. 
Board  of  Health,  103  Mo.  App.  22, 
15  S.  W.  322;  State  v.  Lafayette 
Co.  Ct,  41  Mo.  221. 

69.  St.  Louis  V.  Lamp  Mfg.  Co., 
139  Mo.  560,  41  S.  W.  244;  State 
V.  Public  Schools,  134  Mo.  296,  35 
S.  W.  617;  State  v.  Lesueur,  103 
Mo.  253,  15  S.  W.  539;  State  v. 
Lafayette  Co.  Ct.  41  Mo.  221,  226; 
State  V.  Higgins,  76  Mo.  App.  319, 
328. 
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officer  committed  in  the  exercise  of  discretion  intrusted 
to  him,  when  there  is  nothing  to  justify  the  idea  that  the 
act  is  capricious,  oppressive,  fraudulent  or  aught  else 
than  the  result  of  his  honest  judgment,  is  not  subject  to 
review  in  a  mandamus  proceeding.''" 

§  2549.    Same — ^ministerial  acts. 

Purely  ministerial  acts,  which  involve  no  judgment  or 
discretion,  may  be  required  to  be  performed  by  manda- 
mus,'''^ e.  g.,  signing  an  ordinance  by  a  presiding  officer 
of  a  municipal  legislative  body  which  had  been  duly 
passed.''^^  "A  ministerial  act  is  one  which  a  public  of- 
ficer is  required  to  perform  upon  a  given  state  of  facts 
in  a  prescribed  manner  in  obedience  to  the  mandate  of 
legal  authority  and  without  regard  to  his  own  judgment 
or  opinion  concerning  the  propriety  or  impropriety  of 
the  act  to  be  performed. " '^' 

As  a  general  rule,  mandamus  cannot  be  invoked  to 
enforce  a  ministerial  duty  unless  that  duty  is  clearly 
and  unmistakably  enjoined  by  law.''*    Hence  the  court, 

.   70.     state  v.  St.  Louig.  158  Mo.  Mandamus  will  compel  a  mayor 

505,  514,  59  S.  W.  1101.  to  sign   an   ordinance   legally  en- 

71.  Marbury  v.  Madison,  1  acted.  Dreyfus  v.  Lonergan,  73 
Cranch   (U.  S.)   137,  2  L..  Ed.  60;  Mo.  App.  336. 

Kendall  y.  United  States,  12  Pet.  See  §  587  ante,  n.  26,  vol.  2. 

(U.  S.)  524,  9  L.  Ed.  1181;  United  The  law  fixes  the  propriety  of 

States   T.    Schurz,   102   U.   S.   378,  the  right  to  administer,  and  when 

26    L.    Ed.    167;    Butterworth    v.  there  is  no  dispute  as  to  the  facts, 

Hoe,  112  U.  S.  50,  5  Sup.  Ct.  25,  the  action  of  the  probate  court  in 

28  L.  Ed.  656;  Norris  v.  Cross,  25  appointing  the  next  of  kin  to  ad- 

Okla.  287,  105  Pac.  1000;  Ex  parte  minister    is    ministerial    and    not 

Bugg  (Mo.  App.  1912),  145  S.  W.  judicial;  hence,  mandamus  will  lie 

831;   State  v.  Oliver,  116  Mo.  188,  to  compel  the  removal  of  a  stran- 

22  S.  W.  637 ;   State  v.  Meier,  143  ger  and   the  appointment  of   the 

Mo.  439,  45  S>W.  306;  Dreyfus  v.  next   of   kin.     State   v.   Guinotte, 

Lonergan,  73  Mo.  App.  336.  113  Mo.  App.  399,  86  S.  W.  884. 

72.  State  v.  Meier,  143  Mo.  439,  73.  State  v.  Meier,  143  Mo.  439, 
45  S.  W.  306,  72  App.,  618.  This  447,  448,  45  S.  W.  306,  approving 
casei  although  sound,  is  criticized  the  definition  in  Merrill  on  Man- 
and  perhaps  overruled  in  Albright  damus,  §  30. 

V.  F;isher,  164  Mo.  56,  64  S.  W.  106,  74.     State    v.    Brown,    172    Mo. 

with  two  dissenting  judges.  374,  72  S.  W.  640;  State  v.  Flour- 
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before  issuing  this  writ  to  a  ministerial  officer  must  as- 
certain his  specific  legal  duty  in  the  premises/'  If  sub- 
stantial doubt  exists  as  to  the  right  or  power  of  an  offi- 
cer to  perform  a  duty,  mandamus  will  not  lie  to  compel 
him  to  do  so.'^^ 

§  2550.  Mayor  and  other  executive  and  administrative 
officers  subject  to  mandamus. 
The  governor  of  the  state  cannot  be  compelled  by  man- 
damus to  perform  any  duty  pertaining  to  his  office,  min- 
isterial or  political,  whether  commanded  by  the  constitu- 
tion or  by  some  statute  on  the  subject.^''  The  fact  that 
the  governor  voluntarily  submits  himself  to  the  jurisdic- 
tion of  the  court  does  not  change  the  rule.'^*  But  the 
immunity  from  judicial  control  appertaining  to  the  office 
of  governor  of  the  state,  or  to  the  presidency  of  the 
United  States,  does  not  attach  to  the  mayoralty  of  a  city. 
Hence,  mandamus  is  a  proper  remedy  to  compel  a  mayor 
to  revoke  permits  issued  by  him  in  violation  of  a  munic- 

noy,  160  Mo.  324,  60  S.  W.  1098;  nance,  denied.    State  v.  St.  Louis, 

State   V.   Orear,    144   Mo.   157,    45  161  Mo.  371,  61  S.  W.  658. 

S.  W.  1081;  State  v.  St.  Louis  Co.  Denied  to  compel  election  officer 

Ct.,   142   Mo.   575,   44   S.   W.   734;  to  put  names  on  the  official  ballot 

State  V.  Board  of  Education,  141  to  be  voted  on  at  a  general  elec- 

Mo.  45,  41  S.  W.  924 ;  State  v.  Mc-  tion.      State    v.    Young,    160    Mo. 

Gowan,  138  Mo.  187,  39  S.  W.  771;  320,  60  S.  W.  1086. 

School  District  v.  Wickersham,  34  To    issue    permit    to    excavate. 

Mo.  App.  337.  State  v.   Murphy,   130  Mo.   10,   31 

75.  State   v.  Williams,   95   Mo.  S.  W.  594,  31  L.  R.  A.  798. 

159,   8   S.   W.   415;    State  v.   Gar-  It  will  not  lie  to  compel  a  road 

esche,  65  Mo.  480.  overseer  to  remove  an  obstruction 

76.  To  compel  the  secretary  of  from  a  public  road  where  there 
state  to  issue  a  railroad  company  is  a  question  as  to  the  legal  exist- 
a  license  to  do  business  in  the  ence  of  the  road  as  a  public  road, 
state,  denied.  State  v.  Cook,  171  State  v.  Buhler,  90  Mo.  560,  3  S. 
Mo.  348,  71  S.  W.  829.  W.  68. 

To  compel  issuances  of  licenses  77.     State    v.   Fletcher,    39    Mo. 

or   permit   to   construct   building,  388;  Pacific  R.  R.  v.  Governor,  23 

denied.     State  v.  Longfellow,  169  Mo.  353. 

Mo.  109,  69  S.  W.  374.  78.     State  v.  Stone,  120  Mo.  428, 

To  compel  municipal  officers  to  25  S.  W.  376,  23  L.  R.  A.  194,  41 

award  a  contract  by  virtue  of  ordi-  Am.  St.  Rep.  705. 
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ipal  ordinance ;  and  the  remedy  may  be  invoked  by  peo- 
ple of  the  local  corporation  having  no  special  interest 
in  the  premises.''*  So  the  immunity  in  favor  of  the  gov- 
ernor does  not  extend  to  state,  county,  municipal  and 
township  officers,  whether  executive,  or  administrative, 
in  matters  relating  to  ministerial  duties.*" 

2.      SPECIFIC   INSTANCES   WHERE    WRIT   WILL   BE   GRANTED   OB 

REFUSED. 

§  2551.    To  induct  into,  or  reinstate  to,  office  or  public 
situation. 

Mandamus  lies  to  compel  the  restoration,  of  the  party 
applying,  to  an  office  or  franchise  of  a  public  nature,  or 
in  a  corporation,  but  not  when  the  office  is  filled  by  a  per- 
son holding  under  a  claim  of  right ;  in  that  case  the  rem- 
edy is  by  quo  warranto.^'^  It  is  not  the  proper  remedy  to 
try  the  title  to  an  office,  the  title  to  which  is  in  dispute, 
either  in  a  direct  or  collateral  proceeding.®^  -q^^  where 
the  relator  is  prima  facie  a  public  officer,  it  is  no  defense 
that  the  title  to  the  office  is  in  dispute.®'  So,  the  right 
to  an  office  cannot  be  determined  upon  an  application 
for  mandamus,  directed  to  the  state  auditor  for  a  war- 
rant for  his  salary.**     Mandamus  lies  to  reinstate  an 

79.  state  v.  Noonan,  59  Mo.  10  Mo.  App.  117,  45  Am.  Dec.  355; 
App.  524.  '  State  v.   Howard  Co.  Ct.,  41  Mo. 

80.  State  v.  Stephens,  136  Mo.      247. 

537,   37   S.   W.   506;    Mansfield   v.  To   compel   appointment   to   of- 

Fuller,  50  Mo.  338 ;  State  v.  Secre-  flee  or  place,  §  468  ante,  vol.  2. 

tary  of  State,  33  Mo.  293;   High,  82.     §  469  ante,  vol.  2;   State  v. 

Extraordinary  L«gal  Remedies  (3d  TaafCe,  ,25  Mo.  App.  567;   State  v. 

Ed.),  §  323  et  seg.  Gasconade   Co.    Ct.,    25    Mo.   App. 

Denied  against  president  of  the  446;    State    v.    Newman,    91    Mo. 

state   senate   and   speaker   of  the  445,  3  S.  W.  849;  State  v.  Howard 

house  in  a  matter  Involving  dis-  Co.  Ct.,  41  Mo.  247;   s.  c,  41  Mo. 

cretion.     State  v.   Bolte,   151   Mo.,  545;  State  v.  Auditor,  35  Mo.  146; 

362,    372,    52    S.   W.    262,   74   Am.  State  v.  Auditor,  34  Mo.  375;  State 

St.  Rep.  537,  distinguishing  State  v.  Auditor,  36  Mo.  70. 

V.  Mead,  71  Mo.  266,  and  State  v.  83.     Manor  v.  State  ex  rel.,  149 

Meier,  143  Mo.  439,  45  S.  W.  306.  Ind.  310,  49  N.  E.  160. 

81.  St.  Louis  Co.  Ct.  V.  Sparks,  84.     State  v.  Draper,  48  Mo.  213. 
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officer  illegally  discharged  or  an  officer  illegally  removed 
therefrom.*"  So  it  will  lie  to  induct  a  clerk  into  office, 
to  which  he  has  been  appointed  by  a  council,  where  the 
office  is  not  filled  and  there  is  no  adverse  claimant  in 
possession.**  So  it  will  lie  to  compel  the  appropriate 
officers  to  administer  the  oath  of  office  to  one  entitled  to 
enter  upon  an  office.*'^  And  this  remedy  is  proper  to 
compel  the  reinstatement  of  a  pupil  who  has  been  im- 
properly expelled  from  school;**  or  the  reinstatement  of 
a  member  of  a  board  of  police  commissioners  who  has 
been  wrongfully  dismissed.*^ 

§  2552.    To  compel  transfer  of  books,  etc.,  of  office. 

In  event  the  title  to  the  office  is  uncontested  or  has 
been  settled  by  adjudication,  mandamus  \^11  lie  to  com- 
pel the  delivery  of  books  and  papers,  belonging  to  the 
office.®"  It  is  the  proper  remedy  to  compel  a  former 
public  officer  to  transfer  the  books,  papers,  seal  and 
parphernalia  of  the  office  to  his  successor.®^    The  remedy 

WiU  lie  to  compel  payment  of  87.     Achley's   Case,    4   Abb.   Pr. 

salary,  if  title  to  office  is  not  in  (N.  Y.)   35. 

question,  §  535  ante,  vol.  2.  88.     State    v.    Osborne,    24    Mo. 

85.  §  572  ante,  vol.  2;   State  ex  App.  309. 

rel.  V.  New  Orleans,  107  La.  632,  89.    Riley   v.    Kansas    City,    31 

32  So.  22;  State  v.  Police  Comrs.,  Mo.  App.  439. 

80  Mq.  App.  206.  90.     State  v.  May,  106  Mo.  488, 

Denied  to  compel  issue  of  war-  17  S.  W.  660. 

rant   for   salary    where   the   term  91.     §  631  ante,  vol.  2. 

has  expired  and  the  officer  had  not  Alabama.      Thompson    v.    Holt, 

been  reappointed,    Series  of  cases.  52  Ala.  491. 

State  v.  Hawes, '  177  Mo.   360-411,  Connecticut.    Burr  v.  Norton,  25 

76  S.  W.  653,  617,  1105-1107.  Conn.  103. 

Mandamus  to  compel  reinstate-  Dakota.    Territory  v.  Shearer,  2 

ment    of    officers    and    employees  Dak.  332,  8  N.  W.  135. 

who  have  been  unlawfully  remov-  Florida.    State  v.  Saxon,  25  Fla. 

ed.     See  §  572  ante,  vol.  2;  John-  792,  6  So.  858. 

son  V.  Galveston,  11  Tex.  Civ.  App.  Illinois.     People   v.    Kilduff,   15 

469,  33  S.  W.  150;  State  v.  Water-  111.  492,  60  Am.  Dec.  769;   People 

town,  9  Wis.  254.  v.  Head,  25  111.  325;   Delehanty  v. 

86.  State  v.  Kenney,  45  N.  J.  L.  Warner,  75  111.  185,  20  Am.  Rep. 
251.  237;  Lavalle  v.  Soucy,  96  111.  467. 
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in  such  cases  is  without  prejudice  to  the  ultimate  right 
to  the  office,  as  such  right  cannot  be  tried  by  such  pro- 
ceeding."^ 

The  relator,  in  order  to  show  a  right  to  the  books  and 
papers  of  the  office,  must  show  that  he  has  a  prima  facie 
right  to  the  office  and  tha^  the  title  to  the  office  is  not 
necessarily  involved  in  the  proceeding,^*  and  the  court 
will  investigate  the  matter  to  that  extent  to  ascertain 
whether  such  is  the  case.®* 

§  2553.    To  compel  auditing  claims. 

Mandamus  is  the  appropri^e  remedy  to  require  the 
proper  office  to  examine  and  audit  a  claim  but  not  to 
interfere  with  his  discretion  in  approving  or  rejecting 
it.®^    The  duties  of  auditing  boards  and  officers  relating 


Indiana.  Frisbie  v.  Fogg,  78 
Ind.  269;  McGee  v.  State,  103  Ind. 
444,  3  N.  E.  139. 

Massachusetts.  Parish  v.  Stearns, 
21  pick.  (Mass.)  148. 

Minnesota.  Crowell  \.  Lambert, 
10  Minn.  369;  State  v.  Sherwood, 
15  Minn.  221;  State  v.  Williams, 
25  Minn.  340. 

Oregon.'  Warner  v.  Myers,  4 
Ore.  72. 

92.  State  v.  Saxon,  25  Fla.  792, 
6  So.  858;  People  v.  Head,  25  111. 
325;  People  v.  Kilduff,  15  111.  492. 
60  Am.  Dec.  769. 

93.  Pipper  v.  Carpenter,  122 
Mich.  688,  81  N.  W.  962;  Ashwell 
V.  BuUock,  122  Mich.  620,  81  N. 
W.  577. 

"A  mandamus  to  compel  the  de- ' 
livery  of  property  could  not  be 
invoked  when  in  reality  the  ob- 
ject was  to  test  the  title  to  the 
office."  Thompson  v.  Holt,  52  Ala. 
491. 

"The  complainant  resorting  ^to 
it  (mandamus)  must  show  a 
prima  facie  title  to  the  office  free 


from  all  reasonable  doubt — a.  title 
to  which  the  law  attaches  the  i)os- 
session  of  the  property  of  the  of- 
fice and  the  right  to  exercise  the 
functions  of  the  office  until  in  a 
direct  proceeding  that  title  has 
been  vacated."  Thompson  v.  Holt, 
52  Ala.  491,  quoted  in  State  v. 
Johnson,  30  Fla.  433,  11  So.'  845, 
18  L.  R.  A.  410. 

94.  Cruse  v.  State,  52  Neb.  831, 
73  N.  W.  212;  McMillin  v.  Rich- 
ards, 45  Neb.  786,  64  N.  W.  242; 
State  V.  Plambeck,  36  Neb.  401, 
54  N.  W.  667;  State  v.  Kipp,  10 
S.  D.  495,  74  N.  W.  440. 

95.  Pipher  v.  Superior  Court, 
3  Cal.  App.  626,  86  Pac.  904. 

Colorado.  Keefe  Mfg.  &  Inv.  Co. 
V.  School  District,  33  Colo.  513,  81 
Pac.  257;  People  v.  Auditor,  2 
Colo.  97. 

Missouri.  State  v.  Gentry,  112 
Mo.  App.  589,  87  S.  W.  68. 

North  Dakota.  State  v.  Albright, 
11  N.  D.  22,  88  N.  W.  729;  State 
V.  Morris,  67  S.'  C.  153,  45  S.   E. 
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to  claims  and  accounts  and  the  review  of  decisions  re- 
lating to  these  matters  are  considered  in  a  prior  chau- 
ter.»« 

§  2554.  To  compel  pa3mient  of  claims  or  issue  of  war- 
rant for  salaries  fixed  by  law. 
Where-  the  salary  of  a  public  officer  is  regulated  by 
law  and  made  payable  at  fixed  times,  the  issue  of  a  war- 
rant or  order  therefor,  and  the  payment  thereof,  when 
due,  are  mere  ministerial  duties  which  the  officer  may  be 
compelled  by  mandamus  to  perform.®'^  So  the  writ  will 
lie  to  compel  the  certification  of  a  payroll  for  the  salary 
of  a  public  officer,  notwithstanding  the  right  to  the  of- 
fice is  involved  and  that  certification  had  been  refused 
on  that  ground.*®  And  one  claiming  to  have  been  un- 
lawfully removed  from  an  oflSce,  it  has  been  held,  may 
have  the  legality  of  his  removal  tried  in  mandamus  pro- 


178;  Sawyer  v.  Mayhew,  10  S.  D. 
18,  71  N.  W.  141. 

Virffinia.  Simons  v.  Military 
Board,  99  Va.  390,  39  S.  K  125. 

WashingtonT  State  v.  Cheet- 
ham,  20  Wash.  64,  54  Pac.  772. 

Comptroller  required  by  law  to 
hear  and  determine  claims  against 
the  city  and  to  certify  to  the  board 
of  estimate  and  apportionment 
all  "illegal  or  invalid  claim,  but 
which,  notwithstanding  in  his 
Judgment,  it  is  equitable  and 
proper  for  the  city  to  pay  in 
whole  or  in  part"  may  be  required 
by  mandamus  to  consider  a  claim 
which  he  has  refused  to  consider 
on  the  ground  that  he  had  no 
power  to  do  so.  People  T.  Prendei*- 
gast,  203  N.  Y.  1,  96  N.  B.  103. 

96.  §§  2474,  2475  ante,  this 
Tolume. 

97.  Arizona.  Dorrlngton  v. 
Yuma  County,  8  Ariz.  4,  68  Pac. 
541. 

California.    Puterbaugh  v.  Wad- 

5  McQ.  61 


ham,  162  Cal.  611,  123  Pac.  804; 
Smith  V.  Dunn,  64  Cal.  164,  28 
Pac.  232. 

Montana.  State  v.  Hickman,  9 
Mont.  370,  23  Pac.  740,  8  L.  R.  A. 
403.  '         /■ 

South  Dakota.  State  v.  Albrjght, 
11  N.  D.  22,  88  N.  W.  729. 

Virginia.  Richmond  City  v. 
Epps,  98  Va,  233,  35  S.  E.  723. 

Washington.  State  v.  Daggett, 
28  Wash.  1,  68  Pac.  340. 

Wisconsin.  State  v.  Hastings, 
15  Wis.  75. 

Although  no  special  appropria- 
tion therefor  has  been  made.  Rey- 
nolds T.  Taylor,  43  Ala.  420. 

The  fact  that  the  officer  failed 
to  perform  the  duties  of  the  of- 
fice is  no  defense  to  mandamus 
to  compel  the  Issuance  of  a  war- 
rant  for  his  salary.  State  v.  Gil- 
bert (Mo.  App.  1912),  147  S.  W. 
505. 

98.  State  v.  Daggett,  28  Wash. 
1,  68  Pac.  340. 
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ceedings  to  compel  the  issuing  of  a  warrant  for  Ms  sal- 
ary.^^  In  case  of  salaries  fixed  and  made  payable  by  law 
the  same  rule  applies  to  issuing  warrants  by  auditors  as 
that  applicable 'to  their  payment  by  treasurers.^ 

§  2555.    To  compel  signing  or  issuing  warrants. 

Ordinarily  a  claim  must  be  audited ,  and  allowed  be- 
fore mcmdamus  will  lie  to  compel  the  drawing  of  a  war- 
rant therefor.^  But  when  a  claipi  against  a  county  or  a 
municipal  corporation  has  been  audited  and  allowed,  the 
signing  or  the  issuing  of  the  warrant  by  the  proper  of- 
ficer is  a  ministerial  duty  the  performance  of  which  may 
be  compelled  by  mandamus?  The  right  to  mandamus  to 
compel  the  issuance  of  a  warrant,  it  has  been  held,  does 
not  depend  upon  whether  or  not  there  is  money  in  the 
treasury.* 


99.  state  v.  Grant,  14  Wyo.  41, 
81  Pac.  795,  1  L.  R.  A.  (N.  S.) 
588,  116  Am.  St.  Rep.  982. 

1.  State  V.  Albright,  11  N.  D. 
22,   88  N.  W.  729. 

2.  Smith  V.  McCutchen,  146 
Ala.    455,   41   So.   619. 

A  court  of  equity  having  juris- 
diction to  appoint  a  recelrer  of 
a  fund  and  control  its  disposition 
may  compel  its  delivery  by  a  man- 
datory injunction.  Roberts  v. 
Consaul,  24  App.  (D.  C.)  551. 

3.  Smith  V.  McCutchen,  146 
Ala.  455,  41  So.  619;  Jeffersonian 
Pub.  Co.  V.  Hilliard,  105  Ala.  576, 
17  So.  112. 

Will  lie  to  compel  issuing  of 
warrant.  Escambia  County  v. 
Pilot  Comrs.  of  Pensacola,  52  Ela. 
197,  42  So.  697,  120  Am.  St.  Rep. 
196;  State  v.  Mason,  153  Mo.  23, 
54  S.  W.  524;  Steffen  v.  Long,  165 
Mo.  App.  254,  147  S.  W.  191;  State 
V  Gilbert  (Mo.  App.  1912),  147 
S.  W.  505;  Guthrie  v.  Oklahoma 
Territory,  1  Okla.  188,  3^  Pac.  190, 
21  L.  R.  A.  841;  American  Bridge 


Co.  V.  Wheeler,  35  Wash.  40,  7ft 
Pac.  534;  State  v.  McQuade,  3ft 
Wash.  579,  79  Pac.  207. 

Mayor  may  be  compelled  to  sign 
orders  or  warrants  which  the  law 
requires  him  to  sign  and  for  tha 
payment  of  which  an  appropria- 
tion has  been  made.  State  v. 
Ames,  31  Minn.  440,  18  N.  W.  277; 
Ahreng  y.  Fiedler,  43  N.  J.  L. 
400. 

Where  the  council  makes  or 
authorizes  an  appropriation  with- 
in its  jurisdiction,  it  is  the  duty 
of  the  mayor  to  sign  valid  orders 
issued  in  pursuance  thereof,  with- 
out inquiring  whether  the  appro- 
priation was  wisely  or  properly 
made  or  authorized  and  on  failure 
to  do  so  he  may  be  compelled  by 
maniaTMis.  State  v.  Ames,  31 
Minn.  440,  18  N.  W.  277. 

Auditor  may  be  compelled  to 
draw  warrant.  Manor  v.  State  ex 
rel.,  149  Ind.  310,  49  N.  E.  160. 

4.  Robertson  v.  Board  of  Lib- 
erty Trustee,  etc.,  136  Cal.  88,  69 
Pac.  88;   Babcock  v.  Goodrich,  47 
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§  2556.     To  compel  payment  of  indebtedness. 

Ordinarily  one  is  not  entitled  to  mandamus  to  compel 
the  municipality  to  pay  an  indebtedness  which  has  not 
been  reduced  to  judgment  and  for  which  no  warrant  or 
order  has  been  issued.^  But  where  a  municipal  or  other 
public  officer  has  funds  in  his  hands  subject  to  proper 
order  and  applicable  to  its  payment,  the  payment  thereof 
upon  such  order  is  a  ministerial  duty  which  he  may  be 
compelled  by  mandamus  to  perform.*  Hence  mandamus 
is  the  proper  remedy  to  compel  the  treasurer  of  a  munici- 
pal corporation  to  pay  valid  orders  or  warrants  issued 
to  him  which  the  law  requires  him  to  pay/  and  the  va- 
lidity thereof  may  be  determined  in  such  proceeding.* 
In  some  jurisdictions  mandamus  is  the  only  proceeding 
in  which  the  question  of  the  legality  of  a  city  warrant 
can  be  tried.*  The  writ  will  lie  to  compel  payment  of  a 
warrant  by  a  city  treasurer  who  has  collected  a  special 
assessment  for  the  purpose  of  such  payment.^"  But 
where  the  right  of  the  applicant  to  receive  the  fund,  or 
the  duty  of  the  officer  to  pay  it  out  is  reasonably  doubt- 
ful, mandamus  will  not  lie  to  compel  payment.^^ 

Cal.    48S.     Contra.     McCaslan    v.  792;    State  v.  Staley,  38  Ohio  St. 

Major,  64  S.  C.  188,  41  S.  E.  893.  259. 

5.  People  V.   Clark  County,   50  8.     State    v.    Clark,    116    Minn. 
111.  213;   East  St.  Louis  v.  Under-  500,  134  Minn.  129. 

wo^d,  105  ni.  308;   Coy  v.  Lyons,         9.    Cloud  v.  Sumas,  9  Wash.  399, 

17  la.  1;  State  v.  Clay  County,  46  37  Pac.  305;^  Abernethy  v.  Medical 

Mo.  231;   State  v.  Bollinger  Coun-  Lake,  9  Wash.  112,  37  Pac.  306. 
ty,    48    Mo.    475;     State    v.    Pa-         10.    Fairbanks,  Morse  &  Co.  v. 

ciflc,  61  Mo.  155;   Cloud  v.  Pierce  Tilson   (Tex.  Civ.  App.  1912),  146 

City,   86   Mo.  457.  S,  W.  363. 

6.  State  V.  St.  Louis,  161  Mo.         11.    Alabama.     Speed  v.  Cocke, 
371,  61  S.  W.  658;  State  v.  Swain,  57  Ala.  209. 

60  N.  J.  L.  115,  36  Atl.  778 ;  Times  Illinois.    'People  v.  Johnson,  100 

Pub.   Co.  Y.  White,   23  R.   I.   334,  111.   527,   39  Am.   Rep.   63;    People 

50  Atl.  383;  Portland  Stone  Ware  v.  Klokke,  92  111.  134. 

Co.  V.  Taylor,  17  R.  I.  33,  19  Atl.  Nebraska.      State    v.    Cook,    43 

1086.                                              ^  Neb.  318,  61  N.  W.  693. 

7.  State    V.    Clark,.  116    Minn.  North  Dakota.  State  v.  Albright, 
500,  134  N.  W.  129;   State  v.  Hoi-  11  N.  D.  22,  88  N.  W.  729. 

gate,    107    Minn.    71,    119    N.    W.         South  Dakota.    Evans  v.  Brad- 
ley, 4  S.  D.  83,  65  N.  W.  721, 
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§  2557.  Same — ^necessity  of  appropriation  or  available 
funds. 

To  entitle  one  to  a  writ  of  mamdamus  to  compel  the 
payment  of  money  or  the  signing  of  warrants,  ordinarily 
it  must  appear  that  the  necessary  funds  are  on  hand  or 
otherwise  under  the  control  of  the  officer  whose  duty  it  is 
to  make  payment.^^  The  fact  that  the  officer  has  in  his 
hands  no  funds  out  of  which  payment  may  legally  he 
made  is  usually  a  defense  to  mandamus  proceedings  to 
compel  him  to  make  payment/'  even  though  the  ahsence 
of  funds  is  due  to  unlawful  expenditures."  An  officer 
cannot  be  compelled  by  mandamus  to  pay  on  warrants 
more  money  than  there  is  in  a  fund  for  that  purpose,  and 
a  command  to  him  to  pay  money  that  might  thereafter 
come  into  that  fund  is  to  that  extent  erroneous.^®  -  Where, 
however,  money  has  been  appropriated  for  a  specific  pur- 
pose, payment  thereof  for  such  purpose,  it  has  been  held, 
may  be  compelled  by  mandamus,  although  it  has  since 
been  wrongfully  applied  to  other  purposes.^® 

Mandamus  to  compel  an  appropriation  to  be  made  is 
considered  in  a  prior  chapter.^'' 

§  2558.    To  compel  levy  of  tax  to  pay  bonds. 

Municipal  corporations  having  the  power  to  levy  a  tax 
for  the  payment  of  their  bonded  indebtedness  may  be 

12.    Hall  ▼.  People,  57  111.  307;  aries.    Fitzslmmons  v.  O'Neill,  214 

White  County  v.  People,  222  111.  9,  III.  494,  73  N.  E.  797. 

78  N.  E.  13.  13.    People  v.   Frink,   32   Mich. 

Mandamus  will  not  lie  to  com-  96;    People   v.    Blast   Saginaw,    40 

pel   officer  to   countersign   a  war-  Mich.  336;  Rice  v.  Walker,  44  la. 

rant  for  the  payment  of  which  no  458. 

appropriation     has    beeen     made.  14.    Rice  v.  Walker,  44  la.  458. 

Commonwealth  v.  Foster,  215  Pa.  But  see  Williamsport  v.  Common- 

177,  64  AU.  3S7.  wealth,  90  Pa.  St.  498;  People  'v. 

Failure  of  the  council  to  make  Johnson,  100  111.  537,  39  Am.  Rep. 

an  appropriation  for  the  payment  63. 

of  salaries  of  a  particular  office  15.    Day  v.  Callow,  39  Cal.  593. 

for  the  purpose  of  reducing  ex-  16.    People    v.    Comptroller    of 

penses  amounts  to  the  abolition  of  New  York,  77  N.  T.  45,  50;  People 

such  office  and  mandamus  will  not  v.  Stout,  23  Barb.   (N.  T.)   338. 

lie  to  compel  payment  of  such  sal-  17.    S  2192  ante,  this  volume. 
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compelled  by  mandamus  to  levy  a  tas  for  such  purpose.^^ 
Ordinarily  bonds  need  not  be  reduced  to  judgment  be- 
fore mandamus  will  lie  to  compel  the  levy  of  a  tax  for 
their  payment.^®  So  it  is  an  appropriate  remedy  to  com- 
pel the  levy  of  an  assessment  to  pay  interest  on  out- 
standing bonds  as  required  by  statute.^"  But  where  a 
sufficient  levy  has  been  made  to  pay  interest  on  bonds,  a 
second  levy  on  the  same  district  will  not  be  compelled 
by  mandamus?^ 

§  2559.    To  compel  levy  of  assessments. 

Mandamus  will  lie  to  compel  municipal  authorities  to 
levy  and  collect  assessments  for  the  payment  of  damages 
for  property  taken  or  injured  by  public  improvement,^^ 


18.  §§  2376,  2506  ante,  vol.  5; 
Eufaula  v.  Hickman,  57  Ala.  338; 
Elliot  County  v.  Kitchen,  14  Bush.  \ 
(77  Ky.)  289;  Davis  v.  Simpson, 
25  Nev.  123.  58  Pac.  146,  83  Am. 
St.  Rep.  570;  Commnowealth  v. 
Pittsburgh,  34  Pa.  St.  497,  509; 
Wright  V.  San  Antonio  (Tex.  Civ. 
App.),  50  S.  W.  406;  Berlin  Iron 
Bridge  Co.  v.  San  Antonio  (Tex. 
Civ.  App.),  50  S.  W.  408. 

Drainage  commissioners  hav- 
ing power  to  levy  an  assessment 
for  the  payment  of  bonds  issued 
by  them  may  be  compelled  to  do 
so  by  mancLamus.  People  v.  Marsh, 
47  N.  Y.  S.  395,  21  App.  Div.  88. 

Wliere  water  oommissioners 
had  the  power  to  issue  bonds  to 
pay  maturing  bonds  issued  by 
them  they  were  held  not  to  be 
entitled  to  imandamus  to  compel 
the  council  to  levy  a  tax  for  the 
payment  of  maturing  bonds.  Wa- 
ter Commissioners  v.  East  Sagi- 
naw, 33  Mich.  164. 

On  dissolution  of  municipal  cor- 
poration without  substitution,  i 
317  ante,  vol.  1, 


19.  Hammond  v.  Place,  116 
Mich.  628,  74  N.  W.  1002,  72  Am. 
St.  Rep.  543;  Territory  v.  Socorro, 
12  N.  M.  177,  76  Pac.  283. 

20.  Thompson  v.  Perris  Irreg. 
Dist.,  116  Fed.  769;  Gunnison 
County  v.  Sims,  31  Colo.  483,  74 
Pac.  457;  Austin  v.  Cahill,  99  Tex. 
172,  88  S.  W.  542;  Wright  v.  San 
Antonio  (Tex.  Civ.  App.),  50  S. 
W.  406;  State  v.  Byrne,'  32  Wash. 
264,  73  Pac.  394. 

21.  Welty  V.  County  Court  of 
Barbour  County,  46  W.  Va.  460, 
33  S.  E.  269. 

22.  Mandamus  proper  remedy 
to  compel  collection  and  payment 
of  assessments  for  public  improve- 
ments. Treat  v.  MIddletown,  8 
Conn.  243;  Harrington  v.  Berk- 
shire, 22  Pick.  (Mass.)  263,  33 
Am.  Dec.  741;  Miller  v.  Bridge- 
water,  24  N.  J.  L.  54;  Ryan  v. 
Hoffman,  26  Ohio  St.  109;  Jus- 
tices of  Williamson  v.  Jefferson, 
1  Coldw.  (Tenn.)  419;  State  v. 
Wilson,  17  Wis.  687. 

Street  Improvement.  People  v. 
Syracuse,  78  N,  Y.  56,  20  How.  Pr, 
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or  fdr  payment  of  damages  resulting  from  such  improve- 
ments,^^ so  this  remedy  may  be  invoked  to  compel  the 
levy  of  a  tax  to  pay  for  lands  taken,^*  or  to  issue  bonds 
to  pay  such  assessments.*^  And  mandamus  will  lie  to 
compel  the  confirmation  of  a  proper  assessment/®  but  it 


491;  Schoolbred  v.  Charleston,  2 
Bay   (S.  C).  63. 

Will  lie  to  collect  and  pay  over 
damages  assessed  for  the  improve- 
ment. Treat  v.  Middletown,  8 
Conn.  243;  Higgina  v.  Chicago,  18 
111.  276;  Johnston  v.  Herkimer 
County,  19  Johns.  (N.  Y.)  272; 
People  V.  Westchester  County,  4 
Barb.  (N.  Y.)  64;  People  v.  St. 
Lawrence  County,  5  Cow.  (N.  Y.) 
292;  Mlnhinnah  v.  Haines,  29  N. 
J.  L.  388. 

Will  He  to  compel  county  com- 
missioners to  grant  a  warrant  for 
a  jury  to  assess  damages  for  land 
taken.  Carpenter  v.  Bristol  Coun- 
ty, 21  Pick.  (Mass.)  258. 

The  report  of  commissioners 
awarding  damages,  when  confirm- 
ed by  the  court,  has  the  force  and 
effect  of  a  judgment,  and  creates 
an  obligation  on  the  part  of  the 
city  to  pay  which  may  be  enforc- 
ed by  mandamus.  People  v.  Buf- 
falo, 140  N.  Y.  300,  35  N.  E.  485, 
37  Am.  St.  Rep.  563,  atE'g  21  N.  Y. 
S.  601,  2  Misc.  Rep.  7.  See  also 
People  ex  rel.  v.  Syracuse,  78  N. 
Y.  56,  rev'g  52  How.  Pr.  346.    , 

Mandamiis  to  enforce  payment 
of  an  award  of  damages  is  an  ex- 
ecution process  and  not  affected 
by  the  statute  of  limitations  ap- 
plicable to  ordinary  actions.  Bey- 
er's  Petition,   15  Pa.  Co.  Ct.   531. 

23.  Will  lie  to  compel  assess- 
ment of  damages   for  change   of 


.  grade.  People  v.  New  York  Board 
of  Assessors,  53  How.  Pr.  (N.  Y.) 
280;  Gibson  v.  Greenville,  64  S.  C. 
455,  42  S.  E.  206. 

Grade  commissioners  may  be 
compelled  by  mandamus  to  hear 
evidence  on  the  question  as 
whether  or  not  certain  property 
was  damaged  by  a  change  of 
grade' of  the  street,  and  to  decide 
whether  or  not  they  should  apply 
to  the  court  for  the  appointment 
of  commissioners  to  assess  such 
damages.  Myer  v.  Adam,  71  N.  Y. 
S.  707,  63  App.  Div.  540;  aff'd  in 
169  N.  Y.  605,  62  N.  E.  1098. 

Where  a  city  has  made  a  void 
assessment  for  public  improve- 
ments, it  may  be  compelled  by 
mandamus  to  levy  a  new  assess- 
ment. State  V.  Seattle,  42  Wash. 
370,    85    Pac.    11. 

Laches.  One  failing  t*have  his 
damages  assessed  by  the  municipal 
authorities  until  long  after  the 
work  has  been  done  may  be  denied 
relief  by  mandamus  on  the  ground 
of  Idches:.  State  v.  Superior,  108 
Wis.  16,  83  N.  W.  1100.  See  § 
2543  ante. 

24.  People  v.  Syracuse,  78  N. 
Y.  56,  20  How.  Pr.  491. 

25.  People  v.  New  York  Board 
of  Assessors,  53  How.  Pr.  (N.  Y.) 
280;  Duncan  v.  Louisville,  8  Bush. 
(Ky.)   98. 

26.  People  v.  Green,  3  Hun  (N. 
Y.),  755. 
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will  not  lie  to  compel  acceptance  of  the  report  of  com- 
missioners appointed  to  assess  damages.^'' 

§  2560.    To  compel  calling  an  election. 

Mandamus  will  lie  to  compel  the  municipal  council,  or 
other  proper  corporate  authorities  to  call  an  election 
prescribed  by  law,  where  the  duty  is  plain  and  no  exer- 
cise of  judgment  or  discretion  ig  involved.**  But  the 
holding  of,  an  election  under  a  statute  will  not  be  com- 
pelled by  mandamus,  it  has  been  held,  where  the  statute 
is  unconstitutional.*^  So  the  proper  officers  may  be  com- 
pelled by  rriandamus  to  call  or  give  notice  of  a  municipal 
election  where  the  time  for  holding  the  same  is  not  fixed 
by  law  or  has  elapsed.*** 

In  proceedings  to  compel  the  municipal  council  to  call 
an  election,  ordinarily,  it  will  be  presumed  that  the  re- 
fusal of  respondents  to  order  the  election  was  caused 


27.  Re  Kennebunk  Toll  Bridge, 
11  Me.  263. 

28.  Glencoe  t.  People,  78  111. 
382. 

When  a  legal  petition  Is  pre- 
sented to  submit  a  question  of 
change  of  boundaries  of  a  munic- 
ipal corporation'  to  popular  TOte 
and  the  council  refused  to  submit 
it,  mandamus  will  lie,  where  the 
statute  is  mandatory.  Shank  v. 
Ravenswood,  43  W.  Va.  242,  27 
S.  E.  223. 

On  mandamus  to  compel  the 
council  to  order  an  election,  the 
court  must  be  satisfied  that  It 
was  the  duty  of  the  council  to 
make  the  order.  Dutten  v.  Han- 
over, 42  Ohio  St.  215. 

Mandamus  to  require  municipal 
authorities  to  order  an  election  to 
fill  vacancies  in  municipal  oflBcers 
will  not  be  granted  at  the  Instance 
of  individuals,  but  only  when  sued 
out  by  or  on  behalf  of  the  state. 


Demarest  v.  Wickham,  63  N.  Y. 
320. 

An  action  of  mandamus  to  re- 
quire borough  authorities  to  call 
a  special  meeting  of  the  borough 
must  be  brought  by  and  in  the 
name  of  the  state  and  can  not  be 
maintained  by  individuals.  Peck 
v.  Booth,  42  Conn.  271. 

County  clerk  may  be  compelled 
by  mandamus  to  perform  minis- 
terial duty  of  Including  names  of 
officers  in  notice.  People  v.  Knopf, 
198  111.  340,  64  N.  E.  842. 

A  school  board  to  order  an  elec- 
tion of  members  where  such  duty 
if  enjoined  by  law.  State  v.  St. 
Louis,  School  Board,  131'  Mo.  505, 
33  S.  W.  3. 

29.  Parker  v.  State,  133  Ind. 
178,  32  N.  E.  836,  33  N.  E.  119,  18 
L.  R.  A.  567. 

30.  State  v.  Smith,  22  Minn. 
218;  State  v.  New  Orleans,  52  La 
Ann.   1604,   28   So.   116. 

( 
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by  some  Ijonest  doubt  as  to  their  power  in  the  premises 
and  that  they  will  immediately  proceed  upon  being  in- 
formed of  the  decision  granting  the  writ  to  perform  their 
duty.  Hence,  the  court  will  not  fix  the  day  on  which  the 
election  shall  be  held,  but  will  leave  it  to  the  council.*^ 

§  2561.  Concerning  elections  and  officers  thereof. 
'  Mandamus  will  lie  to  compel  a  school  board  to  revoke 
appointmeijts  of  election  judges  and  clerks  made  in  vio- 
lation of  law ;  ^^  to  compel  election  commissioners  to  ac- 
cept and  treat  as  valid  a  certificate  of  nomination;^* 
to  compel  election  officers  to  count  the  votes  as  shown 
in  the  returns  made  to  them,  and  to  certify  the  result  as 
required  by  law,**  but  not  for  a  particular  person;*^  to 
compel  the  proper  authorities  to  certify  the  result  of  an 
election,*"  and  to  issue  a  certificate  of  election  to  one 
legally  elected.*''^  Election  officers  cannot  in  such  pro- 
ceedings set  up  irregularities  in  the  returns  or  fraud  in 
the  conduct  of  the  election.*^  Ordinarily,  mandamus 
will  not  lie  to  compel  the  recanvassing  of  votes  where  the 
remedy  by  quo  warranto  and  the  statutory  contest  pro- 
ceedings are  available.*®     So  mandamus  wiU  not  lie  to 

31.  People  T.  San  Diego,  85  Cal.  39.  State  v.  Hamil,  97  Ala.  107, 
369,  24  Pac.  727.  11  So.  892;  Leigh  v.  State,  69  Ala. 

32.  State  v.  St.  Louis  School  261,  holding  that  mancCamus  would 
Board,  134  Mo.  296,  35  S.  W.  617,  not  lie  though  the  evidence  showed 
56   Am.   St.   Rep.   &03.  gross  irregularities  in  the  election 

33.  State  v.  McCaffery,  160  Mo.  and  the  relator  was  without  any 
317,  60  S.  W.  1067.  other  remedy. 

34.  Hudmon  v.  Slaughter,  70  See  Houston  v.  Steele  (Ky.),  28 
Ala.  546;  State  t.  Peacock,  15  Neb.  S.  W.  662;  Swain  t.  McRae,  80 
442,  19  N.  W.  685;   State  v.  Berg,  N.  C.  111. 

76  Mo.  136;   State  v.  Garesche,  65  Re  canvassing  votes  can  not  be 

Mo.  480.  compelled.     State  v.   Stewart,   26 

35.  State  v.  Williams,  95  Mo.  Ohio  St.  216;  State  v.  Stewart, 
159,  8   S.  W.  415.  8   Ohio   Dec.   171. 

36.  Barnes  v.  Gottschalk,  3  Mo.  Recanvassing  votes  will  lie, 
App.  111.                             ^  statutory   remedy  by    contest    is 

37.  State  v.  Finley,  74  Mo.  App.  not  exclusive.  State  v.  Stearns,  11 
213.  Neb.   104,  7  N.  W.  743;    State  v. 

38.  Hudmon  v.  Slaughter,  70  Peacock,  15  Neb.  442,  19  N.  W. 
Ala.  546.  685. 
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compel  a  recount  of  votes  cast  at  an  election  upon  the 
question  of  removal  of  a  county  seat,  where  such  election 
may  be  contested  under  the  general  statutes  providing 
for  election  contests.*"  But  it  has  been  held  that  state  or 
county  canvassers  may  be  compelled  by  'manadmus  to 
require  a  recanvass  of  votes  cast  for  candidates  for  con- 
gress. The  right  of  the  injured  candidate  to  contest  the 
election  in  the  house  of  representatives  will  not  preclude 
his  right  to  the  writ.*^ 

§  2562.     To  compel  award  of  contract. 

Whether  the  duty  of  a  public  officer  who  is  required  to 
let  a  contract  to  the  lowest  bidder  involves  the  exercise 
of  discretion  is  a  question  upon  which  the  authorities  are 
not  in  harmony.*^  Some  courts  hold  the  duty  is  ministe- 
rial and  enforcible  by  mandamus,*^  even  after  the  con- 
tract has  been  awarded  to  another  bidder  who  has  pro- 
ceeded to  perform  the  work.**  While  others  hold  that 
such  act  is  a  discretionary  one  and  not  controllable  by 
mandamus.*^    And  some  cases  hold  that  manda/mus  will 

Recanvass  may  be  compelled  41.  Belknap  v.  CanTassers  of 
by  mandamus  wliere  board  of  can-  Ionia  County,  94  Mich.  516,  54 
vassers  has  dissolved  before  com-  N.  W.  376;  Ex  parte  Mackey,  15 
pleting  the  canvass.  Morris  v.  S.  C.  322.  See  also  State  v.  Bar- 
Glover,  121  Ga.  751,  49  S.  'E.  786.  ber,  4  Wyo.  56,  32  Pac.  14. 

Board  of  canvassers  can  not  be  42.     See     §§     1182,     1239     ante, 

compelled   by   mandamus   to   can-  vol.  3. 

vass   the   returns   of  an   election  Discretion  as  to  contracting  for 

and  reject  all  forged  and  altered  work.    See  §  1840  ante,  vol.  4. 

returns.      State    v.    Lesueur,    126  43.     Beaver   &  Butt  v.   Trustee 

Mo.  413,  29  S.  W.  278.  of  Institution  for    the    Blind,   19 

Canvassing  votes  may  be  com-  Ohio  St.  97;  State  v.  Marion  Coun- 

pelled.    Carlson  v.  People,  118  111.  ty,  39  Ohio  St.  188. 

App.  592.  44.    Boren  &  Guckles  v.  Darke 

But  It  has  been  held  that  siuch  County  Commissioners,  21  Ohio  St. 

duties  are  discretionary  and  not  311. 

controllable  by  mandamus.     Booe  45.    Vincent    v.    Ellis,    116    la. 

V.  Kenner,  105  Ky.  517,  2  Ky.  L.  609,  88  N.  W.   836;    State  t.   Mc- 

Rep.  1343,  49  S.  W.  330.  Grath,    91    Mo.    386,    393,    394,    3 

40.    State    v.    Stewart,    8    Ohio  S.  W.  846;  People  y.  Kings  Coun- 

Dec.   171,   6   Wkly.    L.   Bui.    188;  ty.  42  Hun    (N.  T.),  458;    People 

State  V.  Stockwell,  7  Kan.  98.  v.    Contracting   Board,    27   N.   Y. 


5290  MuiriciPAii  Coepoeations.  §  2563 

not  lie  to  compel  the  award  to  the  lowest  bidder  because 
sucb  a  bidder  hfis  an  adequate  remedy  at  law  to  recover 
damages  from  the  city  for  its  refusal  to  award  him  the 
^  contract.*® 

Moreover,  the  granting  of  manadmus  being  discre- 
tionary with  the  court,  it  may  refuse  to  grant  the  writ 
to  compel  the  letting  of  a  contract  to  the  lowest  bidder 
where  the  contract  has  actually  been  awarded  to 
another.*'' 

Furthermore,  where  the  right  to  reject  any  and  all 
bids  is  given  to,  and  reserved  by,  the  officer  having  the 
power  to  make  the  award,  mandamus  will  not  lie  to  com- 
pel him  to  accept  a  bid  or  award  a  contract  thereon.** 

Finally,  if  under  a  proper  construction  of  the  con- 
trolling law,  the  acceptance  of  the  bids  and  the  awarding 
of  the  particular  contract  are  not  of  a  strictly  ministe- 
rial nature,  but  involve  the  exercise  of  judgment  or  offi- 
cial discretion,  the  remedy  cannot  be  invoked.*® 

§  2563.     Compelling     public     improvements  —  repairing 
streets. 

As  stated  Iq  an  earlier  chapter,  it  is  generally  held  that, 
in  the  absence  of.  fraud,  corruption  or  arbitrary  action, 
the  judgment  of  the  local  or  municipal  authorities  as  to 
the  construction  of  local  improvements  of  the  several 
kinds  is  conclusive  and  not  controllable  by  vmndamus.^" 

378;    State   v.   Shelby  County,   36  court.     Vincent   v.   Ellis,   116   la. 

Ohio  St.  326;   §  1239  ante,  vol.  3.  609,  88  N.  W.  836. 

46.  People  v.  Campbell,  72  N.  48.  People  v.  Aldridge,  43  N. 
Y.  496;  People  v.  Thompson,  99  Y.  S.  99,  13  App.  Div.  24;  Akron 
N.  Y.  641;  People  v.  Croton  Aque-  v.  France,  24  Ohio  Cir.  Ct.  R.  63; 
duct  Board,  49  Barb.  (N.  Y.)  259;  State  t.  Shelby  County,  36  Ohio 
§  1239  ante,  vol.  3.  St.  326;   Brown  r.  Houston   (Tex. 

47.  People  v.  Contracting  Board,  Civ.  App.),  48  S.  W.  760.  See  § 
27   N.    Y.    378;    People   v.    Croton      1182  ante,  vol.  3. 

Aqueduct  Board,  49  Barb.  (N.  Y.)  49.     §§  2648,  2549  ante. 

259;   State  v.  Board  of  Education,  50.     §  377  ante,  vol.  1;   §§  1836, 

24  Wis.  683.  1841,   2003   ante,  vol.   4;    Leonard 

To  compel  award  of  contract  to  v.  Wakeman,  120  la.  140,  94  N.  W. 

lowest  bidder.    Discretionary  with  281;   State  v.  Morris,  43  la.  192; 
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The  rule  is  applicable,  it  has  been  held,  even  where  the 
corporate  authorities  have  decided  to  construct  the  im- 
provement, as  to  build  a  bridge,  and  hence,  mandamus 
will  not  lie  to  compel  them  to  complete  it.^^  But  it  has 
been  held  that  county  officers  may  be  compelled  by  man- 
damus to  build  a  new  bridge  where  the  old  one  had  been, 
destroyed  and  the  bridge  was  a  public  necessity .^^  So 
the  writ  will  lie  to  compel  a  municipality  or  its  officers  to 
repair  a  public  way  when  the  duty  to  do  so  is  ministerial 
and  clearly  imposed  by  law,''^  provided  they  have  funds 


Clay  City  v.  Roberts,  124  Ky.  594, 
30  Ky.  L.  Rep.  820,  99  S.  W.  651; 
Commonwealth  v.  Boone  County, 
82  Ky.  632,  6  Ky.  L..  Rep.  755; 
State  V.  Switzer,  79  Neb.  78,  112 
N.  W.  297. 

City  council  will  not  be  com- 
pelled by  mandAmus  to  extend 
water  mains  and  electric  light 
lines.  Moore  v.  Harrodsburg 
(Ky.),  105  S.  W.  926. 

Will  not  lie  to  compel  county 
commissioners  to  repair  or  build 
a  court  house.  Ward  v.  Beaufort 
County,  146  N.  C.  534,  60  S.  E. 
418. 

The  duty  of  providing  for  and 
constructing  sewers  by  a  munic- 
ipality is  quasi-judicial  or  legis- 
lative and  will  not  be  controlled 
by  mandamus.  State  v.  Phillips, 
134  Wis.  437,  114  N.  W.  802. 

Will  not  lie  to  compel  municipal 
officers  to  undo  what  they  have 
legally  done,  merely  because  pri- 
vate injury  results  therefrom. 
Hence,  they  will  not  be  compelled 
to  remove  a  pole  in  a  street  erect- 
ed under  permit  from  the  munic- 
ipality. People  V.  Thompson,  32 
Hun  (N.  Y.),  93. 

Will  not  lie  to  compel  construc- 
tion or  repair  of  bridge.  State 
V.  Greene  County,  119  Ind.  444,  21 


N.  E.  1097;.  State  v.  Somerset,  44 
Minn.  549,  47  N.  W.  163;  State  v. 
Cowgill  &  H.  Milling  Co.,  156  Mo. 
620,  57  S.  W.  1008;  State  v.  Cole- 
man, 33  Mo.  App.  470;  State  v. 
Kearnley  County,  12  Neb.  6,  10  N. 
W.  413;  Glenn  v.  Moore  County 
Com'rs,  139  N.  C.  412,  52  S.  B. 
58;  State  v.  County  Court,  33  W. 
Va.  589. 

Sewers  and  drains,  §  1435  ante, 
vol.   4. 

51.  State  V.  Justices  of  Wayne 
County,  108  Tenn.  259,  67  S.  W. 
72. 

52.  Elizabethtown  v.  Hardin 
County  (Ky.  1877),  cited  in  Clay 
City  v.  Roberts,  124  Ky.  594,  30 
Ky.  L.  Rep.  820,  99  S.  W.  651; 
Leslie  County  v.  Wooten,  115  Ky. 
850,  25  Ky.  L.  Rep.  217,  75  S.  W. 
208. 

The  fact  that  the  grand  Jury 
has  recommended  that  a  bridge 
be  built  over  a  stream  crossing 
a  public  road  in  a  county  does 
not  make  it  the  imperative  duty 
of  the  ordinary  when  sitting  for 
county  purposes  to  construct  same 
so  that  a  mandamus  will  He  to 
compel  performance.  Patterson  r. 
Taylor,  98  Ga.  646,  25  S.  E.  771. 

53.  State  v.  Putnam  County,  23 
Fla.  632,  3  So.  164;  Klein  v.  Peo- 
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on  hand  or  under  their  control  for  such  purpose.***  So 
it  will  lie  to  compel  the  widening  of  a  street  by  the  coun- 
cil where  mandatory  duty  is  imposed  by  statute.^®  But 
the  writ  will  not  be  granted  when  the  repair  is  discre- 
'  tionary ;  "^  nor  where  the  street  or  highway  has  been 
abandoned.*'^ 

So  it  has  been  held  that  a  statute  requiring  public  au- 
thorities to  keep  the  roads  or  streets  in  good  repair  im- 
poses an  imperative  duty  to  do  so  which  they  may  be  re- 
quired .by  mandamus  to  perform.^^  And  the  appro- 
priate public  authorities  may  be  compelled  by  mandamus 
to  remove  obstructions  from  a  public  way."*  So  the 
remedy  may  be  invoked  to  compel  a  city  or  town  to  open 
a  street  after  a  reasonable  time  has  elapsed  where  there 
has  been  no  abandonment  of  the  improvement,*'*  or  to 
proceed  with  the  construction  of  a  street  which  has  been 
unreasonably  delayed  after  having  been  begun,  or  after 
the  street  has  been  opened.®^  So  mandamus  will  lie  to 
compel  county  supervisors  to  proceed  with  the  work  of 
altering  the  grade  of  a  street  when  required  by  statute 
to  do  so.*^    But  it  seems  it  will  not  lie  to  compel  county 

pie,    31    111.   App.    302;    State   v.  57.    Gilmere    v.  Hunnicutt,    57 

Kamman,  151  Ind.  407,  51  N.  E.  S.  C.  166,  35  S.  K  521. 

483;    Rodenbarger    v.   State,    165  58.    State  v.  Kamman,  151  Ind. 

Ind.  685,  76  N.  E.  398;   Hammar  407,  51  N.  E.  483;  People  v.  Bloom- 

V.   Covington,   3   Met.    (Ky.)    494.  ington,  63  lU.  207. 

See    Catlettsburg    v.  Kinner,    13  ,       59.    Patterson    v.    Vail,    43    la. 

Busli.    (Ky.),   334;    Uniontown  v.  142;   Larkin  v.  Harris,  36  la.  93. 

Commonwealth,   34    Pa.   St.   293;  60.    Webster  v.  Chicago,  83  111. 

Commonwealth  v.  Doylestown,  16  458;  People  v.  Syracuse,  20  How. 

Pa.  Co.  Ct.  161.  Pr.   (N.  Y.)  491. 

54.  Klein  v.  People,  31  111.  App.  61.  Aspinwall  v.  Boston,  191 
302;  Justice  v.  Logan,  71  N.  J.  L.  Mass.  441,  78  N.  B.  103;  McCarthy 
107,  58  Atl.  74.  V.  Boston  Street  Com'rs,  188  Mass. 

55.  People  v.  Brooklyn,  22  338,  74  N.  E.  659;  Como  v.  Wor- 
Barb.    (N.   Y.)    404.  cester,   177   Mass.   543,   59   N.   B. 

56.  §§  1835-1841  ante,  vol.  4;  444;  Richards  v.  Bristol  County, 
People  V.  Highway  Com'rs,  118  111.  120  Mass.  401;  Metcalf  v.  Boston, 
239,  8  N.  E.  684;  Klein  v.  People,  158  Mass.  284,  33  N.  K  586. 

31  111.  App.  302;  State  v.  Kamman,  62.     People  v.  San  Francisco,  36 

J5l  Ind.  407,  51  N.  B.  483.  >        Cal.   595.     But   see   §   1835   ante, 

vol.  4. 
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supervisors  to  erect  a  fire  proof  building  as  required  by 
statute  where  they  had  erected  a  buliding  which  they  be- 
lieved and  intended  to  be  fire  proof.**  So  mandamus 
will  not  lie  to  compel  a  highway  commissioner  to  levy  a 
tax  for  a  road  and  open  the  road  where  the  legality  and 
location  of  the  road  are  being  reviewed '  in  certiorari 
proceedings  brought  for  that  purpose;  there  being  in 
such  case  no  clear  duty  to  be  enforced.** 

Mandam,us  will  not  lie  to  compel  repair  of  a  street  or 
highway  in  any  particular  manner ;  **  nor  will  it  lie  to 
compel  the  grading  or  construction  of  a  street  in  a  man- 
ner not  required  by  law.** 

§  2564.    To  compel  the  granting  of  licenses  and  permits. 

The  granting  of  licenses  or  permits  by  municipal  or 
other  public  authorities  is  usually  a  discretionary  duty, 
and  hence,  ordinarily,  mandamus  will  not  lie  to  compel 
them  to  grant  a  license  or  issue  a  permit  to  one  Claiming 
to  be  entitled  thereto,*''  where  it  is  not  alleged  and  shown 

63.  Broaddus  v.  Essex  Coun-  pie  v.  Clark.  58  N.  Y.  S.  12,  40 
ty,  99  Va.  370,  38  S.  B.  177.  App.  Dlv.  214. 

64.  Oswego  Commissioners  ^of  67.  Alabama.  Ramagnano  v. 
Highways  v.  People,  99  111.  587.  Crook,  85  Ala.  226,  3  So.  845;  Dun- 

65.  Klein  v.  People,  31  111.  App.  bar  v.  Frazer,  78  Ala.  538. 

302;     Commonwealth    v.    Doyles-  Arltansas.     Ex  parte  Whltting- 

tow'n,  16  Pa.  Co.  Ct.  161.  ton,  34  Ark.  394. 

"The  plan  and  manner  of  mak-  District    of    Columbia.     United 

ing  the  repairs  and  the  material  States  t.   Johnson,  12   App.   Cas. 

used  In  making  the  same  may  rest  (D.  C.)  545. 

In  his  discretion;  hut  his  duty  to  Georgia.    Eve  v.  Simon,  78  G-a. 

put  the  same  in  good  repair  is  a  120. 

public  duty  and  not  discretionary.  Indiana.      State   v.    Tippecanoe 

Under  such  circumstances,  if  the  County,  45  Ind.  501. 

law  furnishes  no  other  adequate  Kentucky.    Hebllch  t.  Hancock 

remedy,  mandamus  will  lie;   and  County  Court,  10  Ky.  L.  Rep.  811, 

any  person  having  an  Interest  In  10  S.  W.  465. 

the  matter  can,  as  relator,  main-  Maryland.     McCrea  v.  Roberts, 

tain  the  action."     State  v.  Kam-  89  Md.  238,  43  Atl.  39,  44  L.  R.  A. 

man,  151  Ind.  407,  51  N.  B.  483.  485;  McCrea  v.  BiUingslea,  89  Md. 

ee!    Pafrott    V.    Bridgeport,    44  767,  43  Atl.  42;  Devln  v.  Belt,  70 

Conn.  180,  26  Am.  Rep.  439;  Peo-  Md.  352,  17  Atl.  375. 


5294 


Municipal  Goepoeations. 


^2564 


that  the  exercise  of  such  discretion  was  arbitrary.**  All 
the  court  can  do  is  to  see  that  the  licensing  authorities 
have  proceeded  according  to  law.  Their  decision  will 
not  be  reviewed  on  its  merits.®®  Where,  however,  refusal 
to  grant  a  license  or  to  issue  a  permit  is  arbitrary  or 
capricious  mandamus  will  lie  to  compel  the  appropriate 
official  action.'^"  And  if  the  issuance  of  licenses,  for  the 
given  purposes  is,  under  the  particular  law,  a  mere  minis- 
terial duty  mandamus  will  lie  to  compel  the  issuance  of 
a  license  to  one  who  has  complied  with  the  requirements 
of  such  law.''^  In  brief,  one  who  has  brought  himself 
strictly  within  the  legal  requirements  regulating  the 


J  Missouri.  State  v.  Cramer,  96 
Mo.  75,  8  S.  W.  788;  State  v.  BeU, 
119  Mo.  70,  24  S.  W.  765;  State  v. 
Hlggins,  84  Mo.  App.  531. 

Nebraska.  State  v.  Carver 
County,  60  Minn.  510,  62  N.  W. 
1135;  State  v.  Cass  County,  12 
Neb.  54,  10  N.  W.  571;  MuUer  & 
Co.  T.  Buncombe  Cpunty,  89  N.  C. 
171. 

New  York.  People  v.  Scully,  53 
N.  Y.  S.  125,  23  Misc.  Rep.  732; 
People  T.  Grant,  126  N.  Y.  473,  27 
N.  E.  964;  People  v.  Murphy,  72 
N.  Y.  S.  473,  65  App.  Div.  123. 
See  People  v.  Norton,  7  Barb.  (N. 
Y.)   477. 

A  statute  whicli  provides  that 
a  designated  officer  is  /'authorized 
and  empowered"  to  grant  licenses 
vests  him  with  discretion  in  grant- 
ing such  licenses  which  will  not 
be  controlled  by  mandamus.  Peo- 
ple V.  Murphy,  72  N.  Y.  S.  473,  65 
App.  Div.  123;  People  v.  Grant,  12 
N.  Y.  S.  879,  58  Hun,  455. 

68.  §  1005  ante,  vol.  3;  Jones 
V.  Moore  County,  106  N.  C.  436, 
11  S.  E.  514. 

69.  Collarn's  Petition,  134  Pa. 
551,   19   Atl.   755.      See    Prospect 


Brewing    Co.'s   Petition,   127   Pa. 
523,  17  Atl.  1090. 

70.  §  1005  ante,  vol.  3;  People 
V.  State  Racing  Commission,  190 
N.  Y.  31,  82  N.  B.  723;  People  v. 
Health  Dept.,  189  N.  Y.  187,  82 
N.  B.  187;  Bostock  v.  Sams;  95 
Md.  400,  52  Atl.  665,  59  L..  R.  A. 
282,  93  Am.  St  Rep.  394. 

71.  Grider  v.  Tally,  77  Ala.  422, 
54  Am.  Rep.  65;  Harlan  v.  State, 
136  Ala.  150,  33  So.  858;  State  v. 
Willims,  143  Ala.  501,  39  So.  276; 
State  V.  Ruark,  34  Mo.  App.  325. 

Mandamus  will  lie  to  compel 
the  issuance  of  a  dramshop  license 
where  the  applicant  complies  with 
the  law  and  no  discretion  is  vested 
in  the  public  authorities.  State  v. 
Marion  County  Court,  128  Mo.  427, 
30  S.  W.  103;  State  v.  Baldwin, 
J09  Mo.  App.  573,  83  S.  W.  266; 
Bean  v.  County  Court,  33  Mo.  App. 
635. 

MandOfmus  will  not  be  granted 
to  compel  the  granting  of  a  license 
to  conduct  a  saloon  in  a  neighbor- 
hood where  a  saloon  would  be  a 
nuisance.  Swift  T.  People,  63  IlL 
App.  453. 
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licensing  power  of  corporate  authorities  may  compel,  by 
mandamus,  the  granting  of  a  license  where  it  is  refused 
arbitrarily  and  through  mere  caprice.''* 

Mandamus  is  proper  to  compel  a  board  of  health  to 
issue  a  certificate  authorizing  relator  to  practice  medi- 
cine where  the  duty  is  not  discretionary^*  So  it  will 
compel  the  proper  municipal  authorities  .to  grant  a 
permit  to  lay  a  subway  where  they  have  no  discretion 
to  exercised*  And  where  a  permit  to  keep  a  market 
stand  was  properly  assigned,  the  issuance  of  a  new  per- 
mit to  the  assignee  is  a  ministerial  act,  and  mandamus 
will  lie  to  compel  its  performance.'"' 

In  mandamus  proceedings  to  compel  the  issuance  of  a 
buUding  permit,  it  must  appear  that  the  relator  had  a 
right  to  build  on  the  lot  upon  which  he  desires  to  build.'" 
Where  one  has  complied  with  the  requirements  of  the 
building  laws,  the  refusal  of  permission  to  him  by  the 
corporate  authorities  to  build  upon  his  lot  is  the  denial 
of  a  property  right,  which  may  be  enforced  by  manda- 
mus.'''' 

§  2565.    To  compel  payment  of  judgment — return  of  ex- 
ecution unsatisfied. 
Statutes  sometimes  expressly  provide  for  the  issu- 
ance of  mandamus  to  the  appropriate  corporate  authori- 

72.    Zanone  v.  Mound  City,  103  submit  to  examination  by  a  board 

III.  552;    East  St.  Louis  v.  Weh-  of  examiners  created  by  the  com- 

rung,  50   111.   28;    East  St.  Louis  missioners.       United     States     v. 

V.   Wider,   46   111.   351.     See   also,  Ross,  5  App.  Cas.   (D.  C.)   241. 

People    V.    Crotty,    93    111.     180;  73.     State  t.  Lutz,  136  Mo.  633, 

Prather  v.  People,  85  111.  36;  Mac-  38  S.  W.  323. 

farland  v.  United  States,  18  App.  74.     State  v.  St.  Louis,  145  Mo. 

Cas.    (D.  C.)    554.  551,   46    S.   W.    981,   42   L.   R.   A. 

The   commissioners  of  the  Dls-  113. 

trict   of   Columbia   having  power  75.    People  v.  Metz,  107  N.  Y.  S. 

to  make  regulations  governing  the  970,  123  App.  Div.  269. 

examination     and     licensing     of  76.    Bostock    v.   Sams,   95    Md. 

plumbers    may    be    compelled    by  400,  52  Atl.  665,  59  L.  R.  A.  282, 

mandamus  to   receive   and   enter-  93  Am.  St.  Rep.  394. 

tain  an  application  for  a  license  77.   Macfarland  v.  United  States, 

though   the   applicant   refused   to  18  App.  Cas.   (D.  C.)   554. 
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ties  to  compel  them  to  pay  judgments  against  the  munici- 
pality,'^^ or  after  the  return  of  execution  against  the 
municipal  corporation  unsatisfied,  to  compel  them  to  levy 
and  collect  taxes  within  the  legal  limits  and  pay  the  exe- 
cution creditor,  first  deducting  such  amount  as  may  be 
necessary  to  pay  the  reasonable  salaries  of  municipal 
officers^*  As  no  execution  can,  in  most  states,  be  issued 
on  a  judgment  against  a  municipal  corporation  unless 
allowed  by  statute  or  charter,^"  mandamus  will  lie  to 
compel  a  municipal  corporation  to  exercise  its  taxing 
power  to  pay  judgments  against  it,*^  notwithstanding 


78.  Monaghan  v.  Philadelphia, 
28  Pa.  207. 

79.  Flagg  V.  Palmyra,  33  Mo. 
440;  State  v.  Rainey,  74  Mo.  229; 
State  V.  Hug,  44  Mo.  116. 

The  necessary  current  expenses 
of  a  city  of  the  fourth  class  are 
restricted  to  the  salaries  of  its 
officers  and  a  reasonable  police 
force.  Webb  City  &  C.  Water- 
works Co.  V.  Carterville,  142  Mo. 
101,  43  S.  W.  625;  Hubbel  v. 
Maryville,   85  Mo.  App.  165. 

Claim  must  be  reduced  to  judg- 
ment. Cloud  T.  Pierce  City,  86 
Mo.  357. 

It  must  be  a  common  law  judg- 
ment.    State  V.  Hug,  44  Mo.  116. 

A  formal  petition  is  not  neces- 
sary. It  is  sufficient  to  exhibit 
the  execution  to  the  court,  and  the 
return  of  nulla  bona  thereon,  and 
ask  for  the  alternative  writ.  State 
V.  Slavens,  75  Mo.  508;  State  v. 
Norvell,  80  Mo.  App.  180. 

While  the  alternative  writ 
should  show  that  the  relator  has 
no  other  remedy,  it  is  not  neces- 
sary to  allege  that  an  execution 
has  been  issued  and  proved  un- 
availing. Hambleton  v.  Dexter, 
89  Mo.  188,  1  S.  W.  234. 


As  declared  by  the  United 
States  Supreme  Court,  the  indebt- 
edness of  a  city  is  conclusively 
established  by  a  judgment  re- 
covered against  it  in  a  court  of 
competent  jurisdiction;  and  in  en- 
forcing payment  by  mandamus, 
the  plaintiff  is  not  restricted  to 
any  particular  property  or  rev- 
enues, or  subject  to  any  condi-. 
tions,  unless  such  judgment  or 
the  particular  local  law  so  pro- 
vides. United  States  v.  New  Or- 
leans, 98  U.  S.  381,  25  L.  Ed.  225. 

80.  §  1160  ante,  vol.  3. 
Sheriff    who    has    levied    upon 

community  property  may  be  com- 
pelled by  mandamus  to  set  aside 
that  part  which  is  exempt  from 
execution.  State  t.  Creech,  18 
Wash.  186,  51  Pac.  363. 

81.  Meriwether  v.  Garrett,  102 
U.  S.  472,  26  U  Ed.  197;  Amy  v. 
Galena,  7  Fed.  163,  10  Biss,  263.^ 

Alabama.  Eufaula  v.  Hickman, 
57  Ala.  338. 

Colorado.  Grand  County  v.  Peo- 
ple, 8  Colo.  App.  43,  46  Pac.  107. 

Illinois.  Chicago  v.  Hasley,  25 
111.  595;  East  St.  Louis  v.  Under- 
wood, 105  111.  308. 
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that  after  the  rendition  of  the  judgment,  legislation  with- 
drawing such  power  has  been  passed.®^  But  where  no 
Buch  power  has  been  conferred  upon  a  municipal  corpora- 
^tion  by  the  legislature,  it  cannot  be  compelled  to  levy  a 
tax  for  that  purpose.*^ 

A  municipal  corporation  may  be  compelled  to  levy 
taxes  for  the  payment  of  a  judgment  against  it,  it  has 
been  held,  though  its  power  to  tax  is  merely  permissive 
and  it  does  not  appear  that  the  judgment  is  founded  on 
a  elaim  for  the  payment  of  which  a  tax  can  be  legally 
assessed;  the  presumption  in  such  case  being  that  it  is 
founded  on  a  claim  which  the  corporation  has  the  power 
to  satisfy  by  the  levy  of  a  tax.** 

A  statute  providing  that  the  council  "may"  provide 


lovxi.  Coy  V.  Lyons,  17  la.  1, 
85  Am.  Dec.  539. 

Kansas.  Stevens  v.  Miller,  3 
Kan.  App.  192,  43  Pac.  439;  Phelps 
V.  Lodge,  60  Kan.  122,  55  Pac.  840. 

Kentucky.  Muhlenberg  County 
V.  Morehead,  20  Ky.  L.  Rep.  436, 
46  S.  W.  691. 

Louisiana.  Barrett  v.  New  Or- 
leans, 33  La.  Ann.  542. 

Missouri.  State  v.  Slavens,  75 
Mo.  508;  State  t.  Norvell,  80  Mo. 
App.   180. 

Wisconsin.  State  v.  Racine,  22 
Wis.  258. 

Will  lie  -where  no  execution  can 
be  had.  Chicago  v.  Hasley,  25  111. 
595;  Morrison  v.  Hinkson,  87  111. 
587,  29  Am.  Rep.  77;  Oswald  v. 
Thedinga,  17  la.  13;  State  t.  New 
Orleans,  30  La.  Ann.  129;  State 
V.  Milwaukee,  20  Wis.  87. 

Mandamus  to  compel  payment 
of  a  municipal  Judgment  is  equiv- 
alent to  an  execution  for  that  pur- 
pose within  the  meaning  of  a  stat- 
ute providing  that  no  execution 
shall  be  sued  out  after  five  years 
5  McQ.  62 


from  the  date  of  judgment.  Brock- 
way  V.  Oswego,  40  Fed.  612. 

To  compel  levy  of  tax  to  pay 
execution,  allegations  of  alterna- 
tive writ.  Hambelton  v.  Dexter, 
89  Mo.  188,  1  S.  W.  234. 

After  execution  against  munic- 
ipal corporation  is  returned  un- 
satisfied. Hubbel  V.  Maryville,  85 
Mo.  App.  165. 

82.  Board  of  Com'rs  y.  Piatt, 
79  Fed.  567,  49  U.  S.  App.  216; 
Wolft  V.  New  Orleans,  103  U.  S. 
358,  26  L.  Ed.  395;  United  States 
V.  Mobile,  12  Fed.  768,  4  Woods, 
536. 

83.  State  V.  Ralney,  74  Mo.  229; 
Meriwether  v.  Garrett,  102  U.  S. 
472,  26  L.  Ed.  197. 

The  council  of  a  city  will  be 
compelled  by  mandamius  to  order 
a  levy  of  taxes  to  pay  a  judgment 
unless  it  appears  that  it  has  not 
the  power  to  do  so.  State  v.  Mil- 
waukee, 20  Wis.  87. 

84.  Cole  V.  Fire  Engine  Co.,  12 
R.  L  202. 
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for  the  pajnneiit  of  the  debts  of  tlie  city,  it  has  been  held, 
is  mandatory  as  to  the  payment  of  judgments.*^ 

In  mandaimts  proceedings  to  compel  the  municipality 
to  levy  a  tax  to  satisfy  a  judgment  the  objection  tiiat  it 
has  no  assessors  is  unavailing,  where  it  is  the  duty  of  the 
corporation  to  elect  them.** 

In  mandamus  proceedings  stgainst  a  town  to  require  it 
to  levy  a  tax  for  the  payment  of  a  judgment,  the  fact  that 
the  municipality's  co-defendants  in  the  judgment  have 
property  subject  to  execution  will  not  prevent  the  grant- 
ing of  the  writ  on  the  ground  that  there  is  an  ^deqnate 
remedy  at  law.^^ 

Where  a  township  and  school  district  were  divided  into 
two  school  districts  after  a  judgment  had  been  rendered 
against  the  township  on  a  school  district  indebtedness, 
it  was  held  mandamus  would  lie  agaiast  each  school  dis- 
trict to  compel  each  to  levy  a  tax  to  pay  its  share  of  the 
judgment.^* 

Peremptory  mandamus  will  not  be  granted  to  compel 
the  levy  of  a  tax  to  pay  a  judgment  unless  the  payment 
thereof  has  been  unreasonably  or  vexatiously  delayed.^* 
"Where  proceediugs  to'  review  the  judgment  have  been 
brought  without  unreasonable  delay  and  in  good  faith 
by  the  municipality,  and  are  pending,  mandamus  cannot 
be  brought  to  compel  a  tax  levy  for  the  payment  of  a 
judgment.®" 

In  such  proceediag,  the  pleadings  must  show  the  in- 

85.  Stevens  v.  Miller,  3  Kan.  17,372,  disapproved  In  Rees  t. 
App.  192,  43  Pac.  439;  Phelps  v.  Watertown,  19  Wall.  (IT.  S.)  107, 
Lodge,  60  Kan.  122,   55  Pac.  840.  22  L.  Ed.  72. 

86.  Cole  V.  Fire  Engine  Co.,  12  87.  Palmer  v.  Stacy,  44  la.  340. 
R.  I.  202.  88.     Coler  v.   Coppin,   10  N.  D. 

If    the    municipal     corporation  86,  85  N.  W.  988. 

will   not   supply  itself  with   such  89.     Tillson  v.  Putnam  County, 

officer  the  court  may  appoint  Its  19  Ohio  St.  415. 

marshal    a    special    commissioner  Demand    and    refusal    to    pay 

to  assess,  levy  and  collect  the  re-  Judgment  held  sufficient.    State  v. 

quisite  tax  with  which  to  pay  the  Milwaukee,  20  Wis.  87. 

judgment.     Welch  v.  Ste.  Genev-  90.    Pherson  v.  Newton,  69  Kan. 

ieve,   1   Dill.   130,   Fed.   Cas.   No.  655,  77  Pac.  693. 
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corporation  of  the  municipality  and  its  power  to  levy  the 
tax.*^  An  allegation  that. the  treasurer  had  refused  pay- 
ment of  the  judgment,  without  an  averment  that  there 
was  money  in  the  treasury  for  that  jurpose,  it  has  been 
held,  is  not  a  sufficient  demand  to  support  mcmdamus 
to  compel  the  levy  of  a  tax  for  such  payment.®* 

The  validity  of  bonds  on  which  jijdgment  is  based  can- 
not be  questioned  on  mandamus  to  compel  payment  of 
the  judgment.®^  So  the  validity  of  a  judginent  sought  to 
be  enforced  cannot  be  questioned  in  such  proceedings.** 
But  where  the  record  shows  the  judgment  to  be  void, 
mandamus  will  not  be  granted  to  compel  municipal  au- 
thorities to  levy  a  tax  for  its  payment." 

Under  a  constitutional  provision  that  no  tax  shall  be 
levied  by  a  municipality  except  for  the  necessary  ex- 
penses thereof,  one  seeking  mandamus  to  compel  the 
levy  of  a  tax  for  the  payment  of  a  judgment  must  show 
affirmatively  that  the  claim  on  which  it  rests  falls  under 
the  head  of  necessary  expenses.** 

In  such  proceedings  the  court  will  not  determine  the 
relative  order  in  which  the  judgment  with  respect  to 
other  judgments  shall  be  paid.*'' 

§  2566.     Miscellaneous  instances. 

Officers  required  by  law  to  collect  taxes  or  assessments 
may  be  compelled  by  mandamus  to  accept  as  payment 
anything  which  the  law  makes  a  legal  medium  of  pay- 
ment, such  as  bonds,**  or  warrants.** 

91.  Hambleton    v.    Dexter,    89      Ga.  669,  51  S.  E.  602. 

Mo.  188,  1  S.  W.  234.  96.     Bear  v.  Brunswick,  124  N. 

92.  Hambleton    v.    Dexter,    89  C.   204,  32   S.  K  558,  70  Am.   St. 
Mo.  188,  1  S.  W.  234.  Rep.  586. 

93.  Graham  v.  Tuscombia,  146  97.    State   v.   New   Orleans,   37 
Ala.  449,  42  S.  B.  400.  La.    Ann.    13;     New    Orleans    v. 

94.  Kalll  V.  St.  Landry  Parish,  United  States,  49  Fed.  40,  1  C.  C. 
194  Fed.  73;  New  Orleans  v.  United  A.  148,  2  U.  S.  App.  125. 
States,  49  Fed.  40,  1  C.  C.  A.  148;  98.    Hartman  v.  Greenhow,  102 
State    V.     Rainey,     74    Mo.     229;  U.  S.  672,  26  L.  Ed.  271. 
Howard  v.  Huron,  5  S.  D.  539,  59  99.    H^rshey     v.     Reclamation 
N.  W.   833,   26   L.  R.  A.   493.  Dist.   No.   730,    162    Cal.    401,    122 

95.  Meyer  &  Co.  v.  Jordan,  123  Pac.  1074. 
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Mandamus  may,  in  a  proper  case,  be  invoked  to  com- 
pel a  performance  of  the  following  acts :  the  approval  of 
a  bond  of  a  municipal  officer ;  *  a  mayor  to  revoke  permits 
issued  by  him  in  violation  of  law ;  *  a  mayor  to  sign  an 
ordinance  duly  passed  where  such  duty  is  not  discre- 
tionary, but  purely  ministerial  and  obligatory ;  *  a  bur- 
gess to  sign  ordinances  regularly  passed;*  the  presid- 
ing officer  of  a  municipal  legislative  body  to  sign  a  bill 
legally  passed  in  accordance  with  charter  provisions, 
since  the  mere  physical  act  of  signing  is  simply  minis- 
terial and  not  an  exercise  of  legislative  discretion;^  the 
transfer  of  a  plat  by  a  municipal  council ;  ^  a  city  regis- 
ter to  perform  his  duties  as  to  merchants'  tax;'  a  pub- 
lic drainage  district  and  its  supervisors  to  execute  and 
deliver  to  relator  certain  bonds  of  the  district ;  *  the  ad- 
mission of  children  to  a  public  school ;  ®  a  board  of  school 
commissioners  to  appoint  school  trustees  to  fill  vacancies 
as  required  by  statute ;  ^^  the  board  of  police  commis- 
sioners to  vacate  an  order  made  by  it  directing  the  chief 
of  police  not  to  interfere  with  the  sale  of  wine  or  beer 
on  Sunday,  where  it  appears  that  such  sales  are  in  viola- 
tion of  law ;  ^^  the  collector  of  revenue  to  give  a  tax  payer 
credit  upon  his  tax  biUs  to  which  he  is  entitled ;  ^^  the 
school  board  to  use  text  books  selected  for  the  ischool  by 

1.  state  v.   Shannon,   133  Mo.  ery  of  bonds,  circumstances  stated 
139,  33  S.  W.  1137.  In  §  2347  ante,  this  volume. 

2.  State    V.    Noonan,    59    Mo.         9.    State  v.  Penter,  96  Mo.  App. 
App.  524.  416,  70  S.  W.  375;   Re  Rehenack, 

3.  Dreyfus  v.  Lonergan,  73  Mo.  62  Mo.  App.  8. 

App.  336.  Denied  to  compel  admission  of 

4.  Commonwealth  v.  Kepner,  10  children   to   school  where   change 
Phila.  (Pa.)  510.  in     district    was     made    without 

5.  §  587,  p.  1289  ante,  vol.  2.  authority.     State  v.   Buckner,    54 

6.  State  V.  Chase,  42  Mo.  App.  Mo.  App.  452. 

343.  10.     Board  of  School  Com'rs.  v. 

7.  State  V.  Tracy,  94  Mo.  217,  Henkel,    117    Md.    97    (1912),    83 
6  S.  W.  709.  Atl.  89. 

8.  State  V.  Chariton  Drainage  11.    State  v.  Francis,  95  Mo.  44, 
District,   192   Mo.    517,    90    S.    W.  8  S.  W.  1. 

722.  12.     State  v.   Schnecko,   11  Mo. 

To  compel  issuance  and  delhr-     App.  165. 
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legal  authority;"  the  proper  officers  to  make  out  and 
deliver  special  tax  bills  for  public  work  to  contractors 
•where  the  duty  is  enjoined  by  law;"  the  appropriate 
officer  to  entertain  a  bid  for  supplies  in  pursuance  of 
legal  advertisement ;  ^'  the  enjoyment  of  a  franchise  to 
furnish  water  by  virtue  of  a  legal  grant  by  a  municipal 
ordinance  on  complying  strictly  with  all  legal  require- 
ments ;  ^*  and  finally,  to  require  performances  of  a  clear 
and  undoubted  legal  duty  on  the  part  of  a  ministerial 
officers,  or  a  pure  ministerial  duty  on  the  part  of  a  pub- 
lic officer  or  an  inferior  tribunal." 


13.  State  V.  Bronson,  115  Mo. 
App.  271,  21  S..W.  1125. 

14.  Brady  &  Kerby  v.  St. 
Joseph,  84  Mo.  App.  399. 

15.  State  V.  Meier,  96  Mo.  App. 
160,  69  S.  W.  668. 

16.  State  V.  Joplin  Water 
Works,  52  Mo.  App.  312. 

17.  State  V.  Swanger,  190  Mo. 
561,  89  S.  W.  872,  2  L.  R.  A.  (N. 
S.)  121;  State  v.  Cook,  174  Mo. 
100,  73  S.  W.  489;  State  v.  Clark, 
170  Mo.  67,  70  S.  W.  489;  State  v. 
Adams,  161  Mo.  349,  364,  61  S.  W. 
894;  State  v.  Mason,  153  Mo.  23, 
54  S.  W.  524;  State  v.  Lesueur, 
141  Mo.  29,  41  S.  W.  904;  St. 
Louis  V.  Meyrose  Lainp  Mfg.  Co. 
139  Mo.  560,  41  S.  W.  244,  61  Am. 
St.  Rep.  474;  State  v.  Stephens, 
136  Mo.  537,  37  S.  W.  506;  State 
V.  Seibert,  123  Mo.  424,  24  S.  W. 
750;  State  v.  Johnson,  123  Mo. 
43,  27  S.  W.  399;  State  v.  Treas- 
urer, 43  Mo.  228,  230;  State  v. 
Nerry,  105  Mo.  App.  458,  79  S. 
W.  993;  State  v.  Moore,  96  Mo. 
App.  431,  70  S.  W.  512;  State  v. 
Nash,  83  TTo.  App.^509;  Cowan  v. 
Jones,  79  Mo.  App.  222;  State  v. 
Mayor,  58  Mo.  App.  124;  State  v. 
Brown,  57  Mo.  App.  199;   Barnes 


T.  /Jottschalk,  3  Mo.  App.  Ill; 
State  v.  Garesche,  3  Mo.  App.  584. 

The  adoption  of  a  resolution 
by  the  board  of  supervisors  of 
county,  ordering  prohibition  with- 
in the  limits  of  the  county,  after 
an  election  declaring  for  prohibi- 
tion, is  a  ministerial  act,  the  per- 
formance of  which  may  be  com- 
pelled by  mandamus.  Paul  v.  Ben- 
zie Circuit  Judge,  169  Mich.  452, 
135  N.  W.  283. 

Civil  service  commissioners  of 
the  city  of  New  York  may  be  com- 
pelled by  mandamus  to  execute 
duties  imposed  upon  them  by  the 
statute.  People  v.  McWilliams, 
185  N.  Y.  92,  77  N.  E.  785;  Slavln 
V.  McGuire,  205  N.  Y.  84,  98  N.  B. 
405;  Simons  v.  McGuire,  204  N. 
Y.  253,  97  N.  B.  526. 

Municipal  officers  required  by  a 
contract  for  public  work  to  make 
periodical  estimates  of  work  done 
by  the  contractors,  upon  which 
payments  are  to  be  made  to  the 
contractors,  may  be  compelled  to 
do  so  by  mandamus;  the  duty  in 
such  case  being  as  imperative  as 
if  imposed  by  express  provisions 
of  the  statute  or  charter.  State  v. 
Spokane,  65  Wash.  385,  118  Pac. 
321. 
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6.     PROCEDTTBE. 

§  2567.    Application — alternative  writ. 

The  writ  is  grounded  upon  a  suggestion  made  to  tlie 
court,  upon  the  oath  of  the  party  as  relator,  setting  out 
his  right  and  the  denial  thereo'f  by  the  court  below,  or 
the  corporation  or  officers,  and  praying  for  a  writ  to  issue 
to  compel  the  court  or  corporation  or  its  officers  to  do  the 
things  required  or  to  show  cause  to  the  contrary.  This 
is  called  an  alternative  mandamus,  and  in  accordance 
with  the  practice  in  some  jurisdictions,  issues  in  the 
first  instance  without  any  rule  to  show  cause  why  the 
writ  should  not  issue,  as  was  the  old  common  law  prac- 
tice.^* 

The  petition  or  application  must  contain  all  the  allega- 
tions of  facts  which  show  the  petitioner  to  be  entitled  to 
the  writ,  and  that  he  is  without  any  other  adequate  legal 
remedy.^*  Thus  in  mandamus  to  compel  the  issuance  of 
a  •  dramshop  license,  the  .petition  and  alternative  writ 
must  show  substantial  compliance  on  the  part  of  the  ap- 
plicant with  all  municipal  and  state  regulations  relating 
thereto.'*" 


18.  MuUanphy  v.  St.  Louis 
County  Court,  6  Mo.  563. 

It   may  be   Issued   In   vacation. 
'  State  V.  Weeks,  93  Mo.  499,  6  S. 
W.  266;    Ex  parte  Miller,   12  Mo. 
App.  592. 

19.  Hambleton  t.  Dexter,  89  Mo. 
188,  1  S.  W.  234;  State  v.  Everett, 
52  Mo.  89;  State  v.  Fletcher,  39 
Mo.  388;  State  v.  St.  Louis  Circuit 
Court,  1  Mo.  App.  503. 

20.  State  v.  Hudson,  13  Mo. 
App.  61. 

See  suggestions  as  to  form  in 
State  V.  Associated  Press,  159  Mo. 
410,  60  S.  W.  91,  51  L.  R.  A.  151, 
SI  Am.  St.  Rep.  368. 

SufSciency  of  petition  to  compel 
warrant  to  pay  bill  of  costs.    State 


V.  Prater,  166  Mo.  130,  65  S.  W. 
720. 

Sufficiency  of  petition  to  compel 
election  officers  to  print  relators 
name  on  the  official  ballot  as  a 
party  nominee.  Sieber  v.  McCaf- 
fery,  108  Mo.  App.  49,  82  S.  W. 
1104. 

Sufficiency  of  petition  to  compel 
circuit  court  to  take  jurisdiction 
of  a  cause  wherein  a  change  of 
venue  had  been  awarded.  State 
V.  McKee,  150  Mo.  223,  51  S.  W. 
421,  overruling  State  v.  Bacon, 
107  Mo.  627,  18  S.  W.  19. 

In  proceedings  to  compel  the 
county  treasurer  to  pay  county  in- 
terest coupons,  the  coupons  need 
not  be  filed  as  an  exhibit.  Lewis 
V.  St.  Louis,  69  Mo.  595. 
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§  2568.     Parties. 

The  provisions  of  practice  acts,  authorizing  persons 
having  an  interest  in  a  controversy  to  be  made  parties 
thereto  are  often  held  to  have  no  application  to  proceed- 
ings in  mandamus,''^  especially  where  the  statutes  of  the 
particular  state  prescribe  for  this  remedy  and  outline  a 
method  of  procedure.  A  private  citizen  is  a  competent 
party,  it  has  been  held,  to  a  mandamus  proceeding  to 
compel  public  officers  to  enforce  municipal  ordinances.*^ 
So  in  such  proceedings  to  compel  the  restoration  of  a 
highway  to  its  proper  condition  it  is  sufficient  for  the  re- 
lators to  show  that  they  are  citizens,  and  thus  interested 
in  the  performance  of  a  public  duty.**  Mandamus  by 
one  set  of  nominees  to  compel  the  proper  election  offi- 
cers to  recognize  them  as  the  regularly  nominated  candi- 
dates of  a  political  party,  it  has  been  held,  should  be 
brought  in  the  name  of  the  state  on  the  relation  of  such 
nominees.** 

Mandamus  is  properly  brought  in  the  name  of  the 
state,  on  the  relation  of  taxpayers  residing  in  a  school 
district,  wherein  an  election  of  a  school  director  is  to  be 
held,  to  compel  the  board  and  its  members  constituting 
the  election  committee  to  rescind  certain  appointments 
of  judges  and  clerks,  made  by  such  committee,  for  the 
election  of  a  member  of  the  board.*"  So  it  has  been  ruled 
that  a  resident  tax  payer  and  qualified  elector  of  a  county 
is  a  proper  party  to  institute  mandamus  against  a  county 
clerk  to  require  a  town  organization  to  be  carried  out, 
in  accordance  with  law.*' 

In  mandamus  to  enforce  a  private  right,  the  one  who 

21.  state  T.  Burkhardt,  59  Mo.      Mo.  296,  35  S.  W.  617,  56  Am.  St. 
75.  Rep.  503;  State  v.  St.  Louis  School 

22.  State  V.  Francis,  95  Mo.  44,      Board,  131  Mo.  505,  33  S.  W.  3. 

8  S.  W.  1.  Parties    under    particular    stat- 

23.  State   v.    Hannibal    &    St.      ute.     State  v.   Bronson,   115   Mo. 
Joseph  iRailroad,  86  Mo.  13.  271,  21  S.  W.  1125. 

24.  State  v.  Crittenden,  164  Mo.         26.    State  t.  McGowan,  138  Mo 
237,  64  S.  W.  162.  187,  39  S.  W.  771. 

26.    State  v.  Public  Schools,  134 
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invokes  the  remedy  must  not  only  show  a  clear  legal 
right  to  the  specific  service  which  he  seeks  to  have  per- 
formed, but  in  addition,  he  must  show  a  distinct  per- 
sonal interest  in  the  subject-matter.^^ 

Persons  whose  interests  are  separate  and  independ- 
ent cannot  be  joined  as  relators  in  rnandamus.'^^ 

§  2569.     Sufficiency  of  alternative  writ. 

The  alternative  writ  is  usually  regarded  as  the  first 
pleading  under  the  practice  in  manda/mus  proceedings,^* 
and  stands  in  the  place  of  a  petition  or  complainant  in 
an  ordinary  common  law  action.*"  Such  writ  should  set 
forth  all  the  matters  stated  in  the  petition  or  complaint, 
so  that  the  respondent  may  be  informed  of  the  grounds 
on  which  the  relief  is  asked.^^  That  is,  it  should  contain 
the  substance  of  the  petition  or  complaint  stating  how  the 
relator  claims  to  be  entitled  to  the  relief  he  seeks  by  di- 
recting the  defendant  to  do  tjie  thing  required,  or  to 
show  cause  why  he  has  not  done  it  or  should  not  do  it. 
The  issues  are  to  be  made  upon  the  return  to  the  alterna- 
tive writ.^''  It  is  to  the  writ  itself,  not  to  the  petition, 
or  complaint,  that  the  law  governing  the  procedure  in 
many  jurisdictions  requires  the  defendant  should  make 
his  return,*^  and  to  the  facts  set  up  in  the  return  the 
relator  ordiaarily  must  plead  or  traverse,  and  the  de- 
fendant usually  replies  or  demurs.**     For  this  reason 

27.  state  v.  Lesueur,  136  Mo.  32.  State  v.  Lafayette  Co.  Ct.,  41 
452,    38    S.    W.    325;     State    v.     Mo.  545,  549. 

Fletcher,  39  Mo.  388.  Sufficiency  of  alternative   writ. 

28.  State  v.  Praker,  166  Mo.  State  v.  Moss,  35  Mo.  App.  441; 
130  65  S  W  720  Taylor  v.  Moss,  35  Mo.  App.  470. 

29.  State'  v.  'state    Board    of  ^«  *«  P^^f  ^^^  *^  manaamus  to 

Health,  103  Mo.  22,  IB  S.  W.  322.  ^^^^^  ^f"-^  *%  ^^^  ^^^f '   ^^« 

State  V.  Slavens,  75  Mo.  508. 

30.  Hambleton  v.  Dexter,  89  33  gtate  v.  Everett,  52  Mo.  89; 
Mo.  188,  1  S.  W.  234.                         ggll  v.  Pike  County  Ct,  61  Mo. 

31.  State    v.    State    Board    of     App.  173. 

Health,  103  Mo.  22,  15  S.  W.  322;  34.    State  v.  Ray  County  Court, 

State  V.  Board  of  Police  Com'rs,  52  Mo.  27;    State  v.  Cape  Girar- 

108  Mo.  App.  98.  82  S.  W.  960;  deau  W.  W.  &  E.  L.  Co.,  74  Mo. 

State  v.  Beyers,  41  Mo.  App.  503.  App.  273. 
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the  attorney  of  the  relator  should  look  to  the  proper 
preparation  of  the  writ,  and  not  entrust  that  duty  to  the 
clerk.** 

§  2570.     How  writ  directed  against  municipal  corporation. 

The  ancient  rule  in  mandamus  proceedings  was  to  di- 
rect the  writ  to  the  municipal  government  by  its  corpor 
ate  name,  while  the  modern  practice  is  to  direct  it  to  the 
several  members  of  the  municipal  government  charged 
with  the  duty  to  be  performed.  ' '  The  advantage  in  pur- 
suing the  latter  course  is  shown  in  this:  that  while  the 
duty  can  be  as  clearly  commanded  in  the  one  form  as  in 
the  other,  yet  when  it  becomes  necessary  to  compel  obedi- 
ence by  attachment,  such  writ  cannot  be  enforced  against 
the  corporation  in  its  corporate  name.  The  names  of 
the  persons  composing  the  governing  body  of  the  munici- 
pality must  be  brought  before  the  court  that  they,  in 
their  official  capacity  may,  by  the  mandate  of  the  court 
be  compelled  to  perforin  the  required  function."** 

S5.     See     State     y.     Lafayette  rihe,  34  N.  J.  L.  254;   People  v. 

County  Court,  41  Mo.  221;  s.  c.  41  Greene  County,  12  Barb.  (N.  Y.) 

Mo.    545;    Smith   t.    St.    Francois  217;    State  t.   Lynch,   8   Ohio   St. 

County  Court,  19  Mo.  433.  S47;  Mason  v.  School  District,  20 

36.    Bufaula  v.  Hickman,  57  Ala.  Vt.  488;  Holderman  t.  Schane,  56 

338.  W.    Va.    11,    48    S.    K    512.      See 

An    alternative    writ    of    man-  also.  State  v.  Beloit,  21  Wis.  280. 

damns  to  compel  a  county  court  "A  writ  of  mandamus  can  not  be 

to  act  should  run  against  the  jus-  brought  against  an  officer  in  his 

tices  of  that  court  by  name.    Bell  official  capacity  after  his  term  of 

V.  County  Court,  61  Mo.  App.  173.  office  has  ended."    Dent  v.  Taylor 

To     be     brought     against     the  County,  45  W.  Va.  750,  759. 

holder  of  office.    Ordinarily  man-  But  the  writ  will  sometimes  be 

damns  can  not  be  brought  against  issued,  after  the  term  of  the  officer 

one  who  has  ceased  to  hold  the  has   expired,   to   compel   the   per- 

office  to  compel  him  to  discharge  formance  of  a  duty  resulting  from 

a  function  of  such  office.    Lamar  his  having  held  the  office.    As,  for 

V.  Wilkins,  28  Ark.  34.  instance  where  an  ex  officer,  with- 

Will  not  lie  after  expiration  of  out  color  or  right,  asserted  a  claim 

term.    Woodbury    v.    Piscataquis  to  the  office  and  refuses  to  deliver 

County,  40  Me.  306;  State  v.  Kir-  to  his  successor  the  seal,  books  and 

man,  17  Nev.  380;   State  v.  Holli-  papers  belonging  thereto.     People 

day,  8  N.  J.  L.  265;  State  v.  Per-  v.  Kilduft,  16  111.  502. 
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§  2571.    The  return. 

Usually  the  return  in  mandamits  corresponds  to  an 
answer  in  an  ordinary  aetion.^^  It  sets  out  the  statement 
of  facts  upon  which  the  defendant  relies,  to  show  that 
the  relator  is  not  entitled  to  the  relief  prayed,  and  this 
statement  must  show  a  defense  good  in  law  and  be  true 
in  fact;  if  it  is  bad  in  law,  it  is  met  by  a  motion  for  a 
TpereTuptoTj  ■  mandamus  which  presents  the  questions  of 
law  in  the  same  manner  as  a  demurrer;  if  false  in  fact 
it  is  met  by  a  denial  or  traverse  of  the  facts,  or  by  a  plea 
of  confession  and  avoidance.  Under  the  practice  in  some 
jurisdictions  a  return  of  an  alternative  writ  of  mandamus 
must  conform  to  the  common  law  rules.** 

Unless  the  law  expressly  so  requires  usually  the  re- 
turn need  not  be  sworn  to,  nor  need  respondent  appear 
in  person.  A  return  signed  by  a  reputable  attorney  as 
counsel  for  respondent  will  ordinarily  be  regarded  as  suf- 
ficient.** The  return  of  the  treasurer  of  an  application 
for  mandamus  that  the  appropriation  is  exhausted,  it 
has  been  held,  is  sufficient.*"  A  denial  in  the  return  on 
information  and  belief  is  insufficient,  and  material  aver- 
ments of  the  writ  so  denied  will  be  taken  as  admitted.*^ 

At  common  law,  the  return  to  a  mandamus  was  conclu- 
sive upon  the  parties,  and  the  remedy  of  the  relator  was 

To  compel  transfer  of  books,  etc.,  had  expired;  there  being  an  ade- 

§  2552  ante,  vol.  5.  quate  remedy  in  such  case  by  ac- 

Where  a  county  clerk  failed  to  tion  on  his  official  bond  or  against 

report  the  fees  collected  during  his  him  personally.    People  ex  rel.  v. 

term  and  to  pay  Into  the  county  Martin,  62  Barb.  (N.  Y.)  570. 

treasury  aU  fees  in  excess  of  the  37.    State  v.  Brown,  57  Mo.  App. 

amount  'wl^ich  he  was  entitled  to  199,  202. 

retain,    it   was    held     manSamus  38.     State  v.  Williams,  96  Mo. 

would  lie.     State  v.   Shearer,   29  13,  8  S.  W.  771. 

Neb.  477;   State  v.  Boyd,  49  Neb.  39.     State  v.  Wickham,  65  Mo. 

303,  68  N.  W.  510.  634;  State  y.  Edwards,  11  Mo.  App. 

Compare  People  ex  rel.  v.  Mar-  152. 

tin,  62  Barb.  (N.  Y.)  570,  holding  40.    State  v.  Hays,  49  Mo.  604. 

a   supervisor   could   not   be   com-  41.     State  v.  Williams,  96  Mo, 

pelled  by  mandamus  to  render  an  13,  8  S.  W.  771. 
ficcount  of  his  office  after  his  term 
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an  action  on  the  case  for  a  false  return  to  the  writ;  but 
by  statutes  often  issues  of  fact  may  be  made  up  between 
the  parties  for  trial  before  the  court  and  jury.  The  trial 
of  the  issues  proceeds  as  in  ordinary  suits  between 
plaintiff  and  defendants,  exceptions  being  taken  and 
preserved  in  the  usual  manner.*^ 

Where  the  return  to  an  alternative  writ  of  mandamus, 
though  containing  no  specific  denial  in  terms  of  the  mat- 
ters in  the  petition  and  writ,  contains  allegations  in  an 
affirmative  form,  which  in  effect  deny  all  the  matters  of 
substance  alleged  by  the  relator,  such  return  will  be  re- 
garded as  sufficient.*' 

§  2572.     Subsequent  pleadings — matters  of  practice. 

The  denial  in  the  return  to  an  alternative  writ  must 
be  direct  and  specific,  and  matter  in  avoidance  must  be 
pleaded  with  certainty.**  When  the  pleading  filed  by  the 
relator  to  the  return  of  the  defendant  merely  denies  the 
allegation  of  the  return  and  tenders  no  new  issue,  no 
further  pleading  on  the  part  of  the  defendant  is  re- 
quired.*® Matters  occurring  after  the  issuance  of  the 
alternative  writ  may  be  successfully  pleaded  in  bar  of  a 
peremptory  writ.** 

Proper  objections  should'  be  made  to  defective  plead- 
ings.*'^ Immaterial  and  redundant  matter  may  be  stri,ck- 
en  out  on  motion.**  If  the  petition  and  writ  are  defective 
in  not  setting  forth  the  facts  upon  which  the  relator  re- 
lies for  the  relief  sought,  the  usual  course  is  to  move  to 
quash.*^  Where  respondent  filed  a  demurrer  to  the  pe- 
tition instead  of  an  answer  to  the  writ,  and  the  relator 

42.  state  T.  Lafayette  Co.  Ct.,  46.  State  v.  "V^eeks,  93  Mo.  499, 
41  Mo.  545.                                       ■  6  S.  W.  266. 

43.  State  v..  State  Board  of  Defective  parties,  how  raised. 
Health,  103  Mo.  22,  15  S.  W.  322.  ElUngson  v.  C.  &  A.  Ry.  ,Co.,  60 

44.  State   t.   Allison,    155    Mo.  Mo.  App.  679. 

325,  56  S.  W.  467;  State  v.  Tram-  47.     State  v.  Trammel,  160  Mo. 

mel,   106   Mo.  510,   17   S.  W.   502;  510,  17  S.  W.  502. 

State  V.  Williams,  96  Mo.  13,  8  S.  48.    State  v.  St.  Liouis,  145  Mo. 

W.  771.  551,  46  S'.  W.  981,  42  L.'  R.  A.  113. 

45.  State  v.  Lockett,  54  Mo.  49.  State  v.  Everett,  52  Mo.  89. 
App.  202. 
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agreed  to  accept  the  demurrer  as  a  return  to  the-  writ, 
and  demurred  to  it  accordingly,  his  agreement  and  sub- 
sequent action  was  held  constituted  a-  substantial  waiver 
of  his  objection  to  the  technical  correctness  of  the  peti- 
tion.^o 

On  an  application  for  a  writ  of  mandamus  in  some 
jurisdictions  the  respondent  cannot  raise  the  objection 
that  the  application  does  not  state  facts  sufficient  to  au- 
thorize the  issuance  of  an  alternative  writ,  but  all  issues, 
whether  of  law  or  fact,  must  be  raised  and  determined 
upon  the  return  of  the  alternative  writ.^^ 

Mandamus  to  compel  a  county  treasurer  to  pay  a  legal 
warrant  cannot  be  converted  into  an  equitable  action  by 
the  return  of  the  officer  to  such  a  proceeding,  showing 
that  strangers  claim  the  fund  upon  which  the  warrant  is 
drawn ;  nor  can  the  court  order  such  strangers,  to  appear 
and  interplead  for  it."^ 

Where  a  debt  against  the  county  has  been  ascertained 
and  the  warrant  drawn  on  a  special  fund  and  payable '' 
from  such  fund,  no  judgment  against  the  county  court 
is  necessary  as  a  con;dition  precedent  to  the  writ  of  man- 
damus.^^ 

A  motion  for  a  peremptory  writ  of  mam,damus,  not- 
withstanding the  return  of  respondent,  operates  as  a  de- 
murrer to  such  return.^* ,  Such  motion  admits  all  the 
facts  well  pleaded  in  the  return,^^  but  it  does  not  admit 
conclusions  of  law,  nor  matter  not  well  pleaded.^® 

It  is  error  to  sustain  a  general  demurrer  to  a  return 
in  a  'mandamus  proceeding,  which  raises  an  issue  of 
fact.*'^    The  proper  step  is  a  motion  to  make  the  return 

50.  Bnsworth  v.  Albin,  46  Mo.  16  S.  W.  503;  State  v.  Newman,  91 
450.  Mo.  445,  3  S.  W.  849. 

51.  State  T.  Mo.  Pac.  Ry.  Co.,         55.     State  v.   Neville,   110   Mo. 
114  Mo.  283,  21  S.  W.  813.  345,  19  S.  W.  491;  State  v.  Bersch, 

52.  State  v.  Nerry,  105  Mo.  App.  83  Mo.  App.  657. 

458,  79  S.  W.  993.  56.      State   v.    Adams,    161    Mo. 

53.  Sheridan  v.  Fleming,  93  Mo.      349,  61  S.  W.  894. 

321,  5  S.  W.  813.  57.     State  v.  Moss,  35  Mo.  App. 

64.    State  V.  Smith,  104  Mo.  661,      441;  Taylor  v.  Moss,  35  Mo.  App. 

470. 
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more  specific,  or  to  deny  the  return  and  thus  put  in  issue 
the  allegations  therein.  On  demurrer  the  presumption 
will  be  indulged  that  the  offiper  did  his  duty  and  that  thje 
statement  in  the  return  is  true.'* 

Under  the  code  in  some  states  and  at  common  law,  it  is 
competent  for  the  respondent  to  return  as  many  causes 
to  the  whole  writ,  or  distinct  portions  of  it,  as  he  pleased, 
and  if  one  of  them  only  be  sufficient,  no  peremptory  writ 
will  be  awarded.  And  where  the  return  sets  up  special 
defenses  the  relator  may  test  their  sufficiency  by  demur- 
rer or  motion  to  strike  out.®* 
Mandamus  cannot  be  joined  with  other  actions.^** 
Usually  the  statutes  relating  to  amendments  of  writs, 
process,  pleadings,  judgment  and  records,  apply  to  cases 
of  mandamios.^^  Thus  the  statute  of  jeofails  applies 
to  mandamus  proceedings,  and  after  appearing  to  the 
merits  of  the  action,  and  contesting  the  sufficiency  of  the 
same  in  the  lower  courts,  it  is  too  late  to  find  fault  with 
the  alternative  writ  because  it  was  not  signed  by  the 
judge  or  clerk.^^ 

§  2573.     Peremptory  writ. 

Where  the  return  to  a  conditional  mandamus  shows 
no  good  cause  for  not  obeying  its  order,  a  peremptory 
writ  will  issue.^^  A  prior  express  and  specific  demand  by 
relator  of  what  he  seeks,  and  a  refusal  by  respondent, 
are  indispensable  to  granting  the  writ  of  mandamus.^*' 

58.  state  v.  Douglass  Co.,  148  61.     State   v.   Francis,   95   Mo. 
Mo.   37,   49   S.  W.   862.  44,  8  S.  W.  1;  State  v.  Baggott,  96 

59.  State  T.  Moss,  35  Mo.  App.  Mo.  63,  8  S.  W.  737;    School  Dis- 
441.  trict  T.  Lauderbaugh,  80  Mo.  190. 

60.  Barada    v.    Carondelet,    16  62.     State  v.   Schmitz,   36   Mo. 
Mo.  323.  App.  550. 

As   to  jury  trial,   see   State  v.  63.    Austen    v.  Green  Co.  Pro- 

Goodfellow,  1  Mo.  App.  495.  bate  and  Common  Pleas  Court,  35 

Appeals.    State  v.  Sutterfield,  54  Mo.  198. 

Mo.  391;  Ex  parte  Skaggs,  19  Mo.  Peremptory  writ  denied.     State 

339;   Lewis  v.  Price,  11  Mo.  398;  v.  Beale,  90  Mo.  App.  341. 

Shrever     v.     Livingston     County  64.     State  v.  Associated  Press, 

Court,  9  Mo.  196;  Bastan  v.  Board  159  Mo.  410,  60  S.  W.  91,  51  L.  R. 

oi  trustees,  88  Mo.  App.  22.  A.  151,  81  Am.  St  Rep.  368. 
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That  is,  to  entitle  the  petitioner  to  a  peremptory  writ 
of  mandamus,  he  must  show  that  he  is  entitled  to  the 
performance  of  all  the  thiags  specified  in  the  alternative 
writ.^^  No  relief  will  be  granted  but  that  specifically 
prayed  for  by  the  petitioner.*®  The  peremptory  writ 
must  conform  strictly  to  the  alternative  writ,  and  courts 
are  powerless  to  grant  relief,  except  as  asked  in  the 
alternative  writ,*^  and  if  more  is  demanded  in  the  alter- 
native writ  than  can  be  granted  in  the  peremptory  writ, 
then  the  peremptory  writ  must  be  denied '  altogether.®^ 
A  peremptory  writ  can  go  no  further  nor  vary  in  any 
substantial  particular  the  alternative,  but  such  depart- 
ure must  be  material  to  be  fatal.** 


65.  state  v.  Baggott,  96  Mo.  63, 
71,  8  S.  W.  737;  State  v.  Francis, 
95  Mo.  44,  8  S.  W.  1;  School  Diet. 
No.  11  V.  Lauderbaugh,  80  Mo. 
190;  State  v.  Flnley,  74  Mo.  App. 
213. 

66.  State  v.  Holladay,  65  Mo. 
76. 

67.  State  v.  K.  C.  St.  J.  &  C. 
B.  R.  R.  Co!,  77  Mo.  143,  148;  State 
V.  Pacific,  61  Mo.  155;  State  v. 
Clayton,  34  Mo.  App.  563;  O.  V. 
&  S.  K.  R.  R.  T.  Morgan  County 
Court,  53  Mo.  156,  and  School  Dis- 
trict No.  1  T.  Board  of  Education, 
73  Mo.  627;  State  v.  Police  Com'rs 
of  Kansas  City,  80  Mo.  App.  206; 
State  V.  Davis,  54  Mo.  App.  447. 

68.  State  V.  Field,  37  Mo.  App. 
83. 

69.  State  v.  Trustees  of  Town 
of  Pacific,  61  Mo.  155;  State  v. 
Schmitz,  36  Mo.  App.  550;  State  v. 
Norvell,  80  Mo.  App.  180;  State  v. 
Joplin  "Skater  Works,  52  Mo.  App. 
312. 

Where  in  a  mandamus  proceed- 
ing against  election  officers  to 
compel  them  to  issue  relator  a  cer- 
tificate of  election  as  city-  marshal, 


the  return  denies  that  the  relator 
possessed  the  necessary  qualifica- 
tions for  the  office  in  several  par- 
ticulars, and,  upon  the  issue  thus 
joined,  the  evidence  supports  the 
return,  it  has  been  held  a  peremp- 
tory writ  will  be  denied.  It  is  in- 
cumbent on  the  relator,  in  such 
case,  to  show  himself  the  posses- 
sor of  a  clear  legal  right  to  the 
remedy  he  seeks;.  If  the  evidence 
renders  it  doubtful  as  to  his  quali- 
fications for  the  office,  the  writ 
will  be  denied.  Where,  In  such 
proceedings,  the  return  fails  to 
put  in  issue  relator's  qualifications 
for  the  office,  the  court,  upon 
proper  suggestion  by  the  actual 
occupant  of  the  office  that  he  is 
entitled  thereto,  and  that  the  re- 
lator has  not  the  necessary  quali- 
fications, will  require  the  election 
offi6ers  to  raise  definitely  such 
issues  in  the  return,  under  the 
penalty,  if  they  fail  to  do  so,  of 
permitting  the  incumbent  to  be 
made  a  party  to  the  proceedings, 
with  the  right  to  be  heard  in  the 
case.  State  v.  Williams,  99  Mo. 
291,  12  S.'W.  905. 
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Same — ^unlawful  expendi- 
tures or  diversion  of 
funds. 

Same — levy  and  collection 
of.  taxes.     ■ 

Same — payments. 

Same — collection  of  Judg- 
ment. 

Same — misuse  of  municipal 
property.  . 

Demand  before  suit 

Parties,  pleading  and  proof. 

Judgment. 


§  2574.     Scope  of  chapter. 

It  is  not  within  the  scope  of  this  chapter  to  consider 
the  remedies  which  an  individual  taxpayer  may  have 
where  he  merely  claims  that  his  own  tax  is  illegal  or 
erroneous ;  ^  but  those  actions  only  are  treated  herein  by 


1.    §§  2410,  2411  ante. 

It  is  always  necessary  to  keep 
In  mind  the  distinction  between 
suits  Involving  the  legality  of  a 
specific  tax  or  assessment  against 


the  property  of  the  complainant, 
as  an  individual  matter,  and  suits 
brought  by  one  as  a  taxpayer,  or 
a  representative  of  a  class  of  citi- 
zens, to  restrain  the  commission 
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one  or  more  taxpayers  acting  not  alone  as  individuals 
but  a-s  representatives  of  the  other  taxpayers,  to  prevent 
acts  which  will  injure  the  taxpayers  and  which  are  ultra 
vires  or  unauthorized,^  i.  e.,  suits  to  vindicate  the  public 
and  common  right  to  have  the  public  funds  and  prop- 
^erty  preserved  from  spoliation  by  public  officers  and  de- 
voted only  to  public  uses ;  and  also  suits  on  behalf  of  the 
municipality. 

§  2575.'    Propriety  of  action  in  general. 

The  jurisdiction  of  courts  of  equity  to  restrain  ijie  pro- 
ceedings of  municipal  corporations,  at  the  suit  of  citizens 
and  taxpayers,  where  such  proceedings  encroach  upon 
private  rights  and  are  productive  of  irreparable  injury, 
may  be  regarded  as  well  established.^  Except  in  Massa- 
chusetts,* New  Tork,^  and  possibly  a  few  other  states,®  • 
in  all  of  which  states  the  right  to  sue  has  now  been  recog- 
nized, or  granted  by  statute,  to  a  greater  or  less  extent, 
it  has  always  been  held  in  this  country  that  a  taxpayer, 
independent  of  statute,  may  sue  alone  or  with  other  tax- 
payers, in  behalf  of  all  the  taxpayers  of  the  municipality, 
to  enjoin  the  municipality  and  its  officers  from  perform- 
ing illegal  or  unauthorized  acts  which  will  injure  taxpay- 

of  an  ultra  vires  act  by  the  mu-  4.     In   Massachusetts,  it  has  al- 

nicipality,  tending  to  increase  the  ways  heen  held  that  a  suit  by  a 

burden    of    taxation.    Jordan    v.  taxpayer  to  restrain  illegal  appro- 

Logansport,    171   Ind.    121,    86    N.  priations  of  money  by  a  munlci- 

E.  47.  pality  is   not  within   the   general 

Distinction  between  suit  by  tax-  jurisdiction  of  a  court  of  equity, 

payer  as  such  and  suit  where  he  Steele    v.    Municipal    Signal    Co., 

alone  is  interested.     Carstens  v.  160  Mass.  36,  35  N.  B.  105,  follow- 

Fond  Du  Lac,  137  Wise.  465,  119  ing  Baldwin    v.    Wilbraham,    140 

N.  W.  117.  Mass.  459,  4  N.  E.  829. 

2.  IVIandamus  by  taxpayers  to  5.  De  Baum  v.  New  York  City, 
compel  performance  of  public  2  Edm.  Sel.  Cas.  (N.  Y.),  396,  and 
duty,  §  804  ante,  vol.  2;   see  also  see  §  2577  post 

chapter  51,  Mandamus,  ante,  this  6.    Jones    v.    Little    Rock,    25 

chapter,  and  Index.  Ark.  301;   Wood  v.  Bangs,  1  Dak. 

Quo  warranto,  §    809   ante,  vol.  179,  187,  46  N.  W.  586. 

2;  also  chapter  50,  Quo  Warranto,  See     also     Merrlam     v.     Yuba 

ante,  this  volume.  County,  72  Cal.  517,  14  Pac.  137. 

3.  High,  Inj.  (4th  Ed.),  p.  1235, 
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ers  as  property  ownersJ    As  said  by  Mr.  Justice  l/'ield, 


7.  Alabama.  New  Orleans,  M.  & 
C.   R.   Co.   V.   Dunn,   51   Ala.   12S. 

CuUfornia.  Winn  v.  Shaw,  87 
Cal.  631,  25  Pac  968,  disfg 
earlier  cases,  and  rev'g  on  re- 
hearing 25  Pac.  244;  Gibson  v. 
Trinity  County,  80  Cal.  359,  22 
Pac.    225. 

Colorado.  Packard  v.  Board,  2 
Colo.    338. 

Illinois.  Litz  v.  West,  Ham- 
mond, 230  111.  310,  315,  82  N.  B. 
634;  McCord  vl  Pike,  121  111.  288, 
12  N.  E.  259,  2  Am.  St.  Rep.  85, 
overruling  contention  that  such  a 
hill  will  lie  only  in  the  name  of 
the  attorney  general,  or  of  the 
state's  attorney  of  the  county,  as 
the  representative  of  the  public. 

Indiana.  Richmond  v.  Davis,  103 
Ind.   449,   3  N.   B.   130. 

Louisiana.  Pleasants  v.  Shreve- 
port,  110  La.  1046,  35  So.  283; 
Johnson  v.  New  Orleans,  105  La. 
149,  29  So.  355;  State  v.  New 
Orleans,  50  La.  Ann.  880,  24  So. 
666. 

Missouri.  Matthis  t.  Cameron, 
62  Mo.  504,  506,  where  It  Is  held 
that  "to  prevent  illegal  action  on 
the  part  of  municipalities,  tend- 
ing to  an  increased  taxation  on 
their  constituents,  the  state, 
through  its  appropriate  ofiacer,  or 
any  taxpayer  of  the  municipality, 
may  institute  a  proceeding  for  an 
Injunction." 

Nebraska.  Poppleton  v.  Moores, 
67  Neb.  388,  93  N.  W.  747, 
aff'g  on  rehearing  62  Neb.  851, 
88  N.  W.  128. 

New  Hampshire.  Merrill  t. 
■piainfield,   45   N.   H.   126. 

North'  Carolina.  Jones  v.  North 
Wilkesboro,  150  N.  C.  646,  64  S. 
5  MeQ.  63 


E.  866;  Merrlmon  v.  Southern 
Paving  &  C.  Co.,  142  N.  C.  539, 
55    S.   E.   366. 

Ohio.  Pierce  v.  Hagans,  79 
Ohio  St.  9,  86  N.  B.  519,  36  L. 
R.  A.  (N.  S.)  1,  in  which  case 
Justice  Spear  says:  "As  a  first 
inquiry  occurs  the  question  why 
such  resident  taxpayers  should 
not  have  such,  standing.  They 
are  members  of  the  corporation 
itself,  units  making  In  the  ag- 
gregate the  entire  corporation, 
and  thus  necessarily  possessing 
an  Interest  in  the  corporate  funds 
and  property.  Their^  Individual 
items  of  property  situate  therein 
are  units  of  the  whole,  and  to- 
gether constitute  a  large  integral 
part,  if  not  the  entire  body,  on 
which  the  burdens  of  taxation 
are  imposed.  Speaking  in  the  en- 
larged sense,  the  corporation  is 
the  trustee  and  the  inhabitants 
are  cestids  que  trust.  If  the  cor- 
poration were  a  private  one,  there 
could  be  no  doubt  of  the  power 
to  sue.  Can  any  situation  in- 
volving only  property  be  imagin- 
ed where  a  stronger  claim  for 
relief  can  be  made  upon  a  court 
of   equity?" 

South  Dakota.  Graves  v.  Jasper 
School  Tp.,  2  S.  D.  414,  417,  50  N. 
W.  904. 

Virginia.  Roper  v.  McWhorter, 
77  Va.  214. 

Tennessee.  Winston  ▼.  Ten- 
nessee &  Pac.  R.  Co.,  1  Baxt. 
(Tenn.)    60,  72-76. 

Wisconsin.  Lin(}en  Land  Co.  v. 
Milwaukee  El.  R.  &  L.  Co.,  107 
Wise.  493,  83  N.  W.  851. 

"Ordinarily  if  a  city  has  a  right 
to   refuse   an    obligation    on    ac- 


&314 


MUNICIPAIi   COEPOBATIONS. 


§2575 


in  an  opinion  of  the  federal  supreme  court,  "there  is  at 
this  day  (1879)  no  serious  question,  *  *  *  of  the 
right  of  resident  taxpayers  to  invoke  the  interposition 
of  a  court  of  equity  to  prevent  an  illegal  disposition  of 
the  moneys  of  the  county  or  the  illegal  creation  of  a  debt 
which  they,  in  common  with  other  property  holders  of 
♦the  county  may  otherwise  be  compelled  to  pay.  *  *  * 
Certainlyj  in  the  absence  of  legislation  restricting  the  jj 
right  to  interfere  to  public  officers  of  the  state  or  county, 
there  would  seem  to  be  no  substantial  reason  why  a  bill 


count  of  its  illegality,  a  taxpayer 
has  a  right  to  compel  the  city 
to  do  so,  and  it  ought  to  be  a  very 
strong  case  which  would  bar  re- 
lief in  equity."  Schnell  v.  Rock 
Island,  232  111.   89,  83  N.  E.   462. 

Taxpayers  suit  distinguished 
from    mandamus. 

In  a  mandamus  proceeding 
brought  by  a  resident  of  the  state 
to  compel  public  officers  to  per- 
form their  duties  as  such,  it  is 
not  essential  that  the  relator 
should  be  a  taxpayer.  It  is  merer 
ly  necessary  that  he  be  interest- 
ed in  seeing  the  duties  perform- 
ed. There  is  but  little  analogy 
between  a  mandamus  proceeding 
and  an  action  in  equity.  The  man- 
damus proceeding  is  more  closely 
allied  to  a  criminal  prosecution. 
The  position  of  the  relator  re- 
sembles more  the  position  of  the 
complaining  witness  in  a  criminal 
proceeding  than  it  does  that  of 
a  plaintiff  in  an  equitable  action. 
Bachia  v.  Havemeyer  Point,  136 
N.  Y.  S.  435,  77  Misc.  Rep.  362. 

Autlnority  to  delegate  power  to 
be  determTned  by  quo  warranto. 

Whether  the  council  may  dele- 
gate certain  powers  to  a  commit- 
tee is  to  be  determined  by  quo 
warranto  rather  than  a  taxpayers 


suit.  Parker  v.  Concord,  71  N.  H. 
468,  52  AU.  1095. 

Receiver,  appointment  of.  Hurl-i 
but  V.  Lookout  Mountain,  (Tenn. 
Ch.  App.),  49  S.  W.  30L 

Venue,  county  in  which  action 
to  be  tried.  Knowles  v.  New 
York  City,  75  N.  Y.  S.  725.  71 
App.  Dlv.  410.      '' 

Bonds  as  conditions  precedent, 
O'Connor  v.  Walsh,  82  N.  Y.  S. 
499,  83  App.  Div.  179;  Potsdam 
Electric  Light  &  Power  Co.  v. 
Potsdam,  97  N.  Y.  S.  190,  49  Misc. 
Rep.    18.  . 

Bad  Faith  of  municipal  officers 
will  not  be  presumed.  Santa 
Barbara  v.  Davis,  142  Cal.  669, 
76  Pac.  495. 

Temporary  Injunctions.  Tale 
y.  Elberton,  136  Ga.  301,  71  S.  E. 
420  (matters  considered) ;  Admir- 
al Realty  Co.  v.  Gaynor,  132  N.  Y. 
S.  220,  147  App.  Div.  719;  Bailey 
V.  Sioux  Falls,  19  S.  D.  231,  103 
N.  W.  16;  Smith  v.  Burlington 
129  Wise.  336,  109  N.  W.  79  (in- 
junction as  too  broad) ;  Ricket- 
son  V.  Milwaukee,  105  Wis.  591, 
81  N.  W.  864,  47  L.  R.  A.  685 
(matters  considered  on  motion  to 
set  aside) ;  Helena  v.  Helena 
Waterworks  Co.,  173  Fed.  18,  97 
C.  C.  A.  320   (scope  of). 
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by  or  on  behalf  of  the  individuar  taxpayers  should  not 
be  entertained  to  prevent  the  misuse  of  corporate  pow- 
ers. The  courts  may  be  safely  trusted  to  prevent  the 
abuse  of  their  process  in  such  cases."* 

Such  suits  are  generally  called  "taxpayers'  suits,"* 
and  the  theory  of  such  actions  is  that  the  money  or  prop- 
erty so  squandered  or  about  to  be  squandered  belongs  to  ^ 
the  taxpayers,  and  hence  every  taxpayer  has  a  substan- 
tial interest  in  it,  which  he  is  entitled  to  have  protected.'" 
However,  the  general  rule  is  that  there  must  be  some 
acknowledged  ground  of  equity  jurisdiction,  to  autjior- 
ize  such  a  suit,  such  as  the  prevention  of  midtiplicity 
suits, ^^  or  the  want  of  an  ad'equate  remedy  at  law ; " 
but  the  ground  upon  which  most  of  the  suits  may  be 
rested  is  that  of  breach  of  trust,  the  municipality  being 
the  trustee  of  the  corporate  property  and  the  taxpayers 
the  cestuis  que  trust}^  However,  no  action  can  be  brought 
by  taxpayers  if  there  is  a  special  statute  designating 
some  particular  officer  in  whose  name  the  action  must 
be  brought  for  the  benefit  of  taxpayers.  So  taxpayers 
have  no  greater  rights  in  a  municipal  contract  than  the 
municipality  itself  has,'*  and  discretionary  acts  will  not 

8.  Crampton  v.  Zabriskle,  101  jured  by  an  illegal  diversion  or 
U.  S.  601,  609,  25  L.  Ed.  1070.  misappropriation      of      municipal 

9.  Taxpayer's  Suits  may  be  funds,  and  that  he  is  a  citizen  or 
brought  where  municipal  author-  an  inhabitant  or  an  elector.  Wolff 
Itles  are  about  to  unlawfully  dis-  Chemical  Co.  v.  Philadelphia,  217 
pose  of  municipal  property  or  pay  Pa.  215,  66  Atl.  344. 

out  municipal  funds,  or  about  to  11.    Ranney  v.  Bader,  67  Mo.  476 

enter  into  unlawful  or  unauthorl-  (reviewing       Missouri       cases) ; 

zed  contracts  which  will  require  Coulson  v.  Portland,  Fed.  Gas.  No. 

public   funds   to    discharge   them,  3,275. 

thus    increasing    the    burdens    of  12.     f    2578,   post. 

taxpayers,     or     squandering     the  13.  Russell  v.  Tate,  52  Ark.  541; 

property   of  the     taxpayers,     or  13  S.  W.  130,  7  L.  R.  A.  180,  20 

both.  Am.  St.  Rep.  193;  Mclntyre  v.  El 

10.  Linden  Land  Co.,  v.  Mil-  Paso  County,  15  Colo.  App.  7S, 
waukee  El.  R.  &  L.  Co.,  107  Wlsf^.  79,  61  Pac.  237. 

493,  83  N.  W.  851.  14.     New  Orleans  v.  New  Or- 

The  ground  for  allowing  one  to  leans  Waterworks  Co.,  142  U.  S. 

sue  is  the  fact  that  the  plaintiff  79,  12  Sup.  Ct.  142,  35  L.  Ed.  943; 
l8   a   taxpayer   and  therefore  In- 
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be  enioined.^" 

Furthermore,  unless  otherwise  provided  by  statute, 
where  a  municipality  is  acting  within  i]ts  authorized 
powers,  a  taxpayer  cannot  enjoin  its  acts  merely  because 
such  acts  will  be  unwise,  improvident  or  extravagant.^^ 

Taxpayers'  suits  may  b©  divided  in  three  classes,  as 
follows : 

1.  Actions  to  enjoin  acts  of  the  municipality. 

2.  Actions  to  compel  unfaithful  officers  of  the  munici- 
pality, or  even  third  persons,  to  repay  into  the  treasury 
sums  illegally  paid  out.^'^ 

3.  Actions  to  enforce  other  causes  of  action  belonging 
to  the  municipality,  where  the  municipal  officers  wrong- 
fully refuse  or  neglect  to  perform  that  duty.^* 

One  taxpayer  may  sue  alone  "  or  several  taxpayers 
may  join  in  a  suit,^*  but  all  the  taxpayers  need  not  join 
in  the  suit.**^ 

§  2576.     Same — statutory  provisions. 

In  some  states,  the  right  to  bring  a  taxpayer's  suit  is 
more  or  less  regulated,  by  statute.^''  For  instance,  in 
Massachusetts,  a  statute  provides  that  when  a  town 
votes  to  raise  money  by  taxation  or  pledge  of  its  credit, 

15.  I  2590,  post.  ^  In  most  cases,  and  hence  the  old 

16.  Wells  V.  Atlanta,  43  Ga.  equity  rule  as  to  one  or  more 
67;  Tahlequah  v.  Guinn,  5  Ind.  suing  In  hehalf  of  aU  is  applied. 
Ter.  497,  82  S.  W.  886;  Torrent  v.  Macon  &  B.  R.  Co.  v.  Gibson,  85 
Muskegon,  47  Mich.  115,  10  N.  W.  Ga.  1,  11  S.  B.  442,  21  Am.  St 
132,  41  Am.  Rep.   715;    Brummitt  Rep.   135. 

V.   Ogden  Waterworks     Co.,     33         22.     Water,  Ught  &   Gas   Co., 

Utah  285,  93  Fac.  829.  v.  Hutchinson  Interurban  R.  Co., 

17.  S  2582,  post.  74  Kans.  661,  87  Paa  883. 

18.  §    2582,   post.  Under       Statutes       authorizing 

19.  Chamberlain  v.  Tampa,  40  suits  against  municipal  officers 
Fla.  74,  23  So.  572.  for  taxes  collected  and  expended 

20.  Gill  V.  Lake  Charles,  119  under  an  ordinance  not  specifying 
La.  17,  43  So.  897.  the     purpose     of     tax,     plaintiff 

21.  All  taxpayers  are  interest-  need  not  be  a  taxpayer.  Duncan 
ed  in  the  result  of  the  suit,  but  v.  Combs,  131  Ky.  330,  115  a  W. 
to  bring  them  all  before  the  court  222. 

-would    be    practically    impossible 
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or  to  pay  from  its  treasury,  any  money  for  a  purpose 
other  than  those  for  which  it  has  the  legal  right  and 
power,  the  supreme  judicial  court  may  hear  and  deter- 
mine the  complaint  on  the  petition  of  not  less  than  ten 
taxable  inhabitants  thereof.^^  And  such  statute  con- 
ferring power  to  hear  and  determine  in  equity  the  peti- 
tion of  ten  taxable  inhabitants  to  restrain  a  municipality 
from  illegally  appropriating  money  confers  such  juris- 
diction on  the  supreme  judicial  court  but  not  on  the  su- 
perior court.''* 

In  Ohio,, the  statute  provides,  in  effect  that  suit  can- 
not be  brought  to  restrain  illegal  acts  of  municipal  offi- 
cers without  first  maldng  a  request  of  the  duly  appointed 
legal  officers  of  the  municipality ;  ^^  but  it  is  held  there- 
under that  in  villages  which  have  no  solicitor,  the  stat- 
ute does  not  apply."* 

In  New  Jersey,  statutes  provide  for  the  summary-  in- 
vestigation of  municipal  expenditures,"'^  and  such  stat- 
utes have  been  held  constitutional."* 

23.  Prince  v.  Crocker,  166  v.  Findlay,  2  Ohio  Cr  Ct.  Rep. 
Mass.  347,  44  N.  E.  446,  32  K  R.  237;  Cope  v.  Wellsvllle,  11  Ohio 
A.  610;  Parsons  v.  Northampton,  Dec.  205,  25  Wkly  Law  Bui.  250; 
154  Mass.  410,  28  N.  B.  350;  Johnson  v.  Cincinnati,  11  Ohio 
Prince  v.  Boston,  148  Mass.  285,  Dec.  383;  Moore  v.  Cincinnati,  9 
19  N.  B.  218;  Carlton  v.  Salem,  Ohio  Dec.  587,  15  Wkly  Law  Bui. 
103   Mass.   141.  196. 

Statutory   remedy  Is   exclusive.  In  Ohio,  the  right  to  sue  exists 

and    precludes    mandamus.      Fin-  Independent  of  statute,  where  the 

lay  V.  Boston,  196  Mass.  267,  270,  statute  Is  not  applicable.   Pierce 

82  N.  E.  5.  V.  Hagans,   79   Ohio  St.   9,   86   N. 

24.  Baldwin  v.  Wllbraham,  140  E.  519.  The  statutory  provisions 
Mass.   459,   4   N.   E.   829.  relating   to    taxpayer's    suits    "do 

25.  Elyrla  Gas  &  Water  Co.  not  provide  remedies  that  were 
V.  Blyrla,  57  Ohio  St.  374,  49  N.  previously  unknown."  Cincinnati 
E.  335;  Cincinnati  St.  R.  Co.  v.  St.  R.  Co.  v.  Smith,  29  Ohio  St. 
Smith,  29  Ohio  St.  291;   PuUen  v.  291. 

Smith,  26  Ohio  Cir.  Ct  Rep.  549;  26.  Pierce  v.   Hagans,   79   Ohio 

Lake  Shore  Foundry  v.  Cleveland,  St.  9,  86  N.  E.  519. 

8  Ohio  Cir.  Ct.  Rep.  671;    Knorr  27.    Park  Ridge  v.  Reynolds,  74 

V.    Miller,    5    Ohio    Cir.    Ct.    Rep.  N.  J.  L.  449,  65  AtL  990. 

609,    aff'g    25     Wkly.     Law    Bui.  28.    Hohoken  v.  O'Neill,  74  N. 

(Ohio)   128;  Findlay  Gaslight  Co.  J.  L.  57,  64  Atl.  981. 
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§  2577.     Same— New  York  statutes. 

The  early  cases  in  New  York  held  that  taxpayers  could 
not  sue  to  restrain  acts  of  a  municipal  corporation  unless 
injured  in  a  special  manner  different  from  the  injui'y  in- 
flicted on  other  taxpayers.^*  This  in  effect  precluded  all 
taxpayer's  suits  because  if  the  plaintiff  could  only  sue 
when  specially  injured,  his  suit  could  not  be  on  behalf 
of  all  the  taxpayers,  which  is  the  gist  of  taxpayer's  suits. 
This  resulted  in  the  passage  of  a  statute  in  1872  which 
authorized  taxpayer's  suits  to  some  extent,^"  and  that 
statute  together,  with  others  subsequently  enacted  con- 
stitute the  law  governing  such  suits  in  New  York  at 
present.*^    These  statutes,  it  has  been  held,  are  to  be  lib- 


29.  {    2587,   post. 

30.  "A  taxpayer  has  no  com- 
mon-law right  to  bring  an  action 
of  this  character.  The  first  act 
which  empowered  a  taxpayer  to 
bring  such  an  action  to  prevent 
waste  or  restrain  illegal  action 
upon  the  part  of  a  public  o£a.cial 
was  passed  in  h.872  (Laws  1872, 
c.  161).  Previous  to  the  passage 
of  that  act,  a  taxpayer  could  not 
bring  an  action  to  restrain  or  re- 
dress the  wrongful  application  of 
property  by  a  public  officer. 
Roosevelt  v.  Draper,  23  N.  Y.  318; 
Latham  v.  Richards,  15  Hun,  129; 
Queens  County  Water  Co.  v.  Mon- 
roe, 82  N.  Y.  Supp.  610,  83  App. 
Div.  107.  That  act  was  passed  to 
remedy  the  felt  defect  In  the  law 
and  give  the  taxpayer  a  concur- 
rent action  with  the  corporation 
for  the  prevention  or  correction 
of  the  wrongs  mentioned  in  the 
act  Ayers  v.  Lawrence,  59  N. 
Y.  192,  at  page  196."  Bachia  v. 
Havemeyer  Point,  136  N.  Y.  S. 
435,  77  Misc.  Rep.  362. 

31.  See  Meyers  v.  New  York 
City,    66   K.   Y.   S.   755,    54   App. 


Div.  631,  32  Misc.  Rep.  522,  rev'd 
or  other  grounds  in  69  N.  Y.  S. 
529,  58  App.  Div.  534;  Sheehy  v. 
Bronx  Gas  &  Electric  Co.,  49  N. 
Y.  S.  1088,  26  App.  Div.  140;  Nor- 
ris  V.  Wurster,  48  N.  Y.  S.  656, 
23  App.  Div.  124;  Smith  v.  Buffalo 
99  N.  Y.  S.  986,  51  Misc.  Rep.  216; 
Potsdam  Electric'  Light  &  Power 
Co.  V.  Potsdam,  97  N.  Y.  S.  190, 
49  Misc.  Rep.  18;  Madden  v.  Van 
Wyck,  72  N.  Y.  S.  135,  35  Misc. 
Rep.  645;  Basselin  v.  Fate,  63  N. 
Y.  S.  653,  30  Misc.  Rep.  368; 
Press  Pub.  Co.  v.  Holahan,  62  N. 
Y.  S.  872,  29  Misc.  Rep.  684;  Kea- 
tor  v.  Dalton,  62  N.  Y.  S.  878,  29 
Misc.  Rep.  692;  Feeley  v.  Wur- 
ster, 54  N.  Y.  S.  1060,  25  Misc. 
Rep.  544;  Adamson  v.  Nassau  El- 
ectric R.  Co.,  34  N.  Y.  S.  1073, 
89  Hun,  261,  (limiting  Adamson 
v.  Union  R.  Co.,  26  N.  Y.  S.  136, 
74  Hun,  3) ;  West  v.  Utica,  24  N. 
Y.  S.  1075,  71  Hun,  540;  Beebe 
V.  Sullivan  County  Sup'rs,  19  N. 
Y.  S.  629,  64  Hun,  377;  Olp  v. 
Leddick,  14  N.  Y.  S.  41,  59  Hun, 
627;  Winkler  v.  Summers,  5  N.  Y. 
S.  723,  51  Hun,  636,  22  Abb.  N. 
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erally  construed,''^  and  thereunder  the  party  suing  need 
not  show  special  damage,  and  his  motives  are  imma- 
terial.^^ 

The  first  of  these  statutes  is  the  Code  provision  nnder 
which  a  plaintiff  may  ask  for  a  judgment  preventing 
"waste  of  or  injury  to"  the  funds  or  property  of  a  mu- 
nicipality.^*    This  Code  provision  was  undoubtedly  the 


C.  80;  Hills  v.  Peeksklll  Sav. 
Bank,  26  Hun  (N.  Y.),  161;  New- 
ton V.  Keech,  9  Hun  (N.  Y.),  355. 

Where  city  is  benefited,  no  ac- 
tion lies.  Gilgar  v.  Low,  77  N.  Y. 
S.  852,   38  Misc.  Rep.  292. 

Letting  contract  to  one  not  low- 
est bidder — no  bad  faith, — not 
enjoined.  Kin^sley  v.  Bowman, 
53  N.   Y.   S.   426,   33App.   Div.   1. 

"The  Intention  of  the  taxpay- 
ers' acts  Is  doubtless  to  afford  the 
taxpayer  redress  for  the  waste, 
fraud,  and  peculations  of  public 
officers,  but  it  was  never  intended 
"thereby  to  confer  on  courts  of 
equity  jurisdiction  over  a  subject 
which  has  always  been  excluded 
from  their  cognizance.  All  at- 
tempts to  so  pervert  taxpayers' 
suits  should  be  discouraged."  Per 
Justice  Werner  in  Re  Reynolds, 
202  N.  Y.  430,  96  N.  B.  87. 

State  Officers.  Superintendent 
of  public  instruction  is  a  state 
officer,  and  hence  cajinot  be  en- 
Joined  in  a  taxpayer's  suit.  Hutcli- 
inson  v.  Skinner,  49  N.  Y.  S.  360, 
21   Misc.    Rep.    729. 

Legality  of  contract  is  only  a 
question  in  issue  where  no  evi- 
dence that  the  acts  of  the  officers 
were  fraudulent  or  collusive. 
Mead  v.  Turner,  119  N.  Y.  S.  526, 
134   App.   Div.   691. 

Validity  of  Existence  of  muni- 
cipality.    Cannot   sue   where   the 


question  in  issue  is  the  validity 
of  the  exrstence  of  a  municipal 
corporation,  since  that  question 
cannot  be  raised  collaterally. 
Prankard  v.  Cooley,  132  N.  Y.  S. 
289,  147  App.  Div.  145. 

Motive  of  Council.  Under  these 
statutes,  the  motive  of  a  common 
council  in  granting  a  street  rail- 
way franchise  to  use  the  streets 
cannot  be  inquired  into.  Kittln- 
ger  V.  Buffalo  Traction  Co.,  160 
N.  Y.  377,  388,  54  N.  E.  1081. 

Pleading,  sufficiency  of  com- 
plaints. Knowles  v.  New  York 
City,  75  N.  Y.  S.  189,  37  .Misc. 
Rep.  195;  Barhite  v.  Home  Tel. 
Co.,  63  N.  Y.  S.  659,  50  App.  Div. 
25  (sufficiency  of  charge  of  fraud 
In  granting  a  franchise  to  use 
the  streets  to  a  telephone  com- 
pany.) 

32.  Queens  County  Water  Co. 
T.  Monroe,  82  N.  Y.  S.  610,  83 
App.  Div.  105. 

33.  Brill  V.  Miller,  125  N.  Y. 
S.  865,  140  App.  Div.  602. 

34.  Ziegler  v.  Chapin,  126  N.  Y. 
342,  27  N.  E.  471,  aff'g  13  N.  Y.  S. 
783,  59  Hun,  214;  Metzger  v.  At- 
tica &  A.  R.  Co.,  79  N.  Y.  171; 
Greene  v.  Knox,  78  N.  Y.  S.  779,  76 
App.  Div.  405,  afC'd  in  175  N.  Y. 
432,  67  N.  E.  910;  Meyers  v.  New 
York  City,  69  N.  Y.  S.  529,  58  App. 
Div.  534;  Paulv.  New  York  City, 
61  N.  Y.  S.  570,  46  App.  Div.  69; 
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result  of  a  decision  of  the  Court  of  Appeals  of  New 
York ;  ^5  that  a  taxpayer  could  not  maintain  a  suit  to  re- 
strain or  avoid  a  municipal  act  not  affecting  his  private 
interests  as  distinct  from  other  taxpayers.  ,  The  terms 
"waste"  and  "injury,"  as  used  in  this  statute,  are  iden- 
tical in  meaning,  and  include  only  illegal,  wrongful,  or 
dishonest  official  acts,**  "and  were  not  intended  to  sub- 
ject the  official  action  of  boards,  officers  or  municipal 
bodies  acting  within  the  limits  of  their  jurisdiction  and 
discretion,  but  which  some  taxpayer  might  conceive  to  be 
unwise,  improvident  or  based  on  errors  of  judgment,  to 
the  supervision  of  the  judicial  tribunals."*'^  This  rule 
that  the  action  provided  for  by  this  statute  cannot  be 
maintained  without  proof  of  fraud,  collusion,  corruption, 


Fahy  v.  Johnstone,  47  N.  Y.  S. 
402,  21  App.  Div.  154;  Hart  v. 
New  Tork  City,  44  N.  Y.  S.  767, 
16  App.  Dlv.  227;  Sheeliy  v.  Claus- 
■  en,  55  N.  Y.  S.  1000,  26  Misc 
Rep.  269;  Holtz  v.  Diehl,  56  N. 
Y.  S.  841,  26  Misc.  Rep.  224. 

A  Waste  of  Public  Funds  which 
may  be  enjoined  includes  pay- 
ment of  contractors  for  wort 
done  under  a  contract  which  the 
municipality  had  no  authority  to 
make.  Ward  v.  Kropf,  120  N.  Y. 
S.  476,  481.         I 

Collection  of  tax  cannot  lie  en- 
joined, under  this  statute,  on  the 
ground  that  assessment  Is  Illegal. 
Trumbull  v.  Palmer,  93  N.  Y.  S. 
349,  104  App.  Div.  51,  mod'g  87 
N.  Y.   S.   614,   42  Misc.  Kep.   628. 

Vacating  audits.  May  sue  to 
vacate  an  audit  by  a  town  board 
of  a  fraudulent  claim.  Oster- 
houdt   V.    Rigney,    98    N.    Y.    222. 

The  adult  of  a  claim  by  a  town 
board  of  audit  cannot  be  attacked 
in  a  taxpayer's  suit  where  the 
board  acts  within  its  jurisdiction 


and  In  good  faith.  Osterhoudt 
V.  Rigney,  98  N.  Y.  S.  222;  Rock- 
efeller V.  Taylor,  9  N.  Y.  S.  1038, 
28  Misc.  Rep.  460,  rev'd  /on  other 
grounds  in  74  N.  Y.  S.  812,  69 
App.  Div.  176. 

Compromising  final  judgment 
in  favor  of  the  city  for  a  nominal 
sum  may  be  enjoined.  Standart 
v.  Burtis,  46  Hun  (N.  Y.),  82. 

Franchises^  An  action  does  not 
lie  to  prevent  waste,  by  enjoining 
proceedings  under  a  grant  by  the 
municipality  to  a  traction  com- 
pany of  a  franchise  to  use  the 
streets,  in  the  absence,  at  least, 
of  special  circumstances.  Kit- 
tlnger  v.  Buffalo  Traction  Co.,  49 
N.  Y.  S.  713,  25  App.  Div.  329, 
aff'd  in  160  N.  Y.  377,  54  N.  E. 
1081. 

35.  Roosevett  v.  Draper,  23  N. 
Y.  318. 

36.  Hearst  v.  McClellan,  92  N. 
Y.  S.  484,  102  App.  Div.  336,  340. 

37.  Talcott  V.  Buffalo,  125  N. 
Y.  280,  286,  26  N.  E.  263,  reVg 
lO  N.  Y.  S.  370,  57  Hun,  43. 
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bad  faith  or  illegality,^  ^  has  been  uniformly  followed  by 
the  courts  of  the  state.^^  Title  to  office  may  be  inquired 
into  in  a  taxpayer's  suit  to  restrain  waste  of  public  funds, 
where  depending  wholly  on  the  construction  of  a  statute 
and  the  examination  of  indisputable  records ;  *<•  but  "in  a 
case  where  title  to  ofiBce  depends,  not  upon  admitted 
facts  or  indisputable  records,  or  the  plain  letter  or  fair 
construction  of  a  statute,  but  upon  disputable  and  ex- 
traneous facts,  the  question  cannot  be  tried  in  a  tax- 
payer's action  brought  to  restrain  payment  of  salaries, 
but  must  be  tried  in  quo  warranto,  and  until  so  tried 
the  payment  of  salaries  cannot  be  enjoined."*^ 

The  second  statute  authorizes  the  preventing  munici- 
pal authorities  from  doing  or  continuing  (1)  illegal  offi- 
cial acts,  or  (2)  committing  waste,  or  (3)  compelling 
them  to  make  good  or  restore  any  municipal  funds  or 
property  unlawfully  paid  out  or  appropriated.  This 
provision  as  to  waste  is  the  same  as  the  Code  provision 
above,  and  the  third  clause  is  merely  a  reiteration  of 
what  is  now  almost  universally  held  in  other  states,  in- 
dependent of  statute.'*^  The  statute  as  it  stands  to-day 
is  practically  a  reiteration  of  former  statutes  now  re- 
pealed, with  certain  added  features.*' 

The  statute  as  it  now  reads  provides  that  an  action 
may  be  maintained  by  any  person  or  corporation  whose 
assessment,  or  by  any  number  of  persons  or  corpora- 

38.  Zlegler  v.  Chapln,  126  N.  Y.  without  opinion  in  120  N.  Y.  S. 
342,  27  N.  E.  471.  1151,  134  App.  Dlv.  988. 

39.  Hearst  v.  McClellam,  92  41.  Per  Justice  Werner  in 
N.  Y.  S.  484,  102  App.  Div.  336  Greene  v.  Knox,  175  N.  Y.  432,  67 
(holding   that    section    59    of   the  N.  E.  910. 

Greater  New  York  charter  was  Title  to  office  cannot  ordinarily 
no  broader  than  the  Code  pro-  ^e  the  gist  of  the  action.  Prank- 
vision  in  this  respect) ;  SehiefEelin  ard  v.  Cooley,  132  N.  Y.  S.  289, 
V.  New  York,  122  N.  Y.  S.  502,  508,  147  App.  Div.  145,  and  see  §  2579 
65  Misc.  Rep.  609;  "Wakefield  v.  j,o*t. 
Brophy,  122  N.  Y.  S.  632,  67  Misc.  42.  §  2582  post. 
Rep.  298.  43.    Consol.  Laws  N,  Y.  of  1909, 

40.  Whitney  v.  Patrick,  120  N.  ch.  24,  art.  4,  S  Bl. 
Y.  8.  550,  64  Misc.  Rep.  191,  aff'd 
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tions,  jointly,  the  sum  of  whose  assessments  shall  amount 
to  one  thousand  dollars,  an^  who  shall  be  liable  to  pay- 
taxes  on  such  assessment  in  the  county,  town,  village  or 
municipal  corporation,  to  prevent  waste  or  injury  of 
whose  property  the  action  is  brought,  or  who  have  been 
assessed  or  paid  taxes  therein  upon  any  assessment  of 
such  amount  within  one  year  previous  to  the  commence- 
ment of  any  such  action,  against  all  officers,  agents,  com- 
missioners and  other  persons  acting,  or  who  have  acted, 
for  and  on  behalf  of  any  county,  town,  village  or  munici- 
pal corporation,  to  prevent  any  illegal  official  act,  or  to 
prevent  waste  or  injury  to,  or  to  restore  and  make  good, 
any  property,  funds  or  estate  of  such  county,  town,  vil- 
lage or  municipal  corporation.**  This  statute  adds  as  a 
new  feature  the  provision  limiting  the  right  to  sue  to 
those  whose  assessment  for  taxes  amounts  to  a  speci- 
fied sum.  The  most  of  the  litigation  hereunder  involves 
the  meaning  of  the  term  "illegal  official  act"  as  used 
herein.*"    Is  it  sufficient  to  authorize  the  granting  of  re- 

44.    This  statute  authorizes  an  within  certain  villages  as  separate 

action  by  a  taxpayer  either   (1)  school   districts,   on    the    ground 

to  prevent  an  illegal  act,  or   (2)  that    the    villages    were    illegally 

to  prevent  waste  or  injury  to  the  created;     such    action    not    being 

pubic    property    or    funds.      It    is  brought    to    prevent    any    illegal 

not  necessary  that  both  illegality  official  act  on  the  part  of  a  public 

and  waste  or    injury    are    threat-  officer,   but  to    prevent    the    dis- 

ened.     Brill  v.   Miller,   125   N.   Y.  charge  of  duties  by  such  officer  on 

S.  865,  140  App.  Div.  602.  the    ground    that    the    municipal 

Right  of  taxpayer  to   maintain  corporations  for  which  he  is  act- 

an  action  to  prevent  the  approval  ing  were  illegally  created.    Prank- 

of    building    plans     not     in     con-  ard  v.  Cooley,  132  N.  Y.  S.  289,  147 

formity  with  the  building  code  of  App.  Div.  145. 

the  city,  sustained,  although  such  45.    Wenk   v.    New   York    CSty, 

approval  would  cause  no  waste  or  171  N.  Y.  607,  64  N.  E.  509,  rev'g 

injury  to  property  or  funds  of  the  75  N.  Y.  S.  1135,  69  App.  Div.  621; 

municipality.     Brill  v.  Miller,  125  Bird  v.  Grout,  94  N.  Y.  S.  127,  106 

N.  Y.  S.  865,  140  App.  Div.  602.  App.  Div.. 159    (lease  of  land  for 

Illegality  of  creation  of  munici-  an  abattoir);   Mercer  v.  Floyd,  53 

pallty.      This     statute    does    not  N.  Y.  S.  433,  24  Misc.  Rep.  164; 

authorize   taxpayers   to   bring   an  Armstrong  .v.   Grant,   9   N.   Y.   S. 

action  to  restrain  school  commls-  388,  56  Hun,  226. 
sioners   from    declaring   territory 


§  2577      Taxpayeks'  Suits:  New  Yoek  Statutes.       5323 


lief  that  the  act  complained  of  be  that  of  an  official  and 
illegal,  or  must  injury  result  therefrom  to  taxpayers? 
As  to  this  matter  there  is  some  conflict  in  the  decisions. 
The  Court  of  Appeals  has  held  that  "illegal  official  acts" 
can  be  enjoined  only  where  there  is  injury  to  the  inter- 
ests of  taxpayers  as  such,*®  and  this  rule  has  been  reit- 
erated by  the  same  court  in  a  very  recent  case.*^    In  the 


Disregard  of  legal  formalities 
by  a  common  council  in  enacting 
a  resolution  will  not  necessarily 
render  it  an  "illegal  official  act" 
within  the  meaning  of  the  statute. 
Farley  v.  Lockport,  113  N.  Y.  S. 
702,  61  Misc.  Rep.  417. 

Grant  of  fra-nchise.  May  sue  to 
vacate  grant  of  railway  franchise 
to  one  company  free  of  charge 
where  another  company  has 
offered  a  large  sum  for  the  fran- 
chise. Adamson  v.  Union  R.  Co., 
26  N.  Y.  S.  136,  74  Hun,  3. 

Waste.  Statutory  authority  of 
a  taxpayer  to  sue  to  prevent  an 
"illegal  act"  includes  a  suit  to  re- 
Btrain  waste,  since  an  Individual, 
In  such  a  case,  assumes  to  act 
illegally  in  an  official  capacity. 
Whitney  v.  Patrick,  120  N.  Y.  S. 
550,  65  Misc.  Rep.  191,  aff'd  with- 
out opinion  in  120  N.  Y.  S.  1151, 
134  App.  Div.  988. 

46.  Rogers  v.  O'Brien,  153  N. 
Y.  357,  47  N.  E.  456,  affi'g  37  N. 
Y.  S.  358,  1  App.  Div.  397. 

But  see  Warrln  v.  Baldwin,  105 
N.  Y.  534,  12  N.  E.  49. 

47.  "To  bring  the  case  within 
either  statute  the  act  sought  to 
be  enjoined  should  in  some  man- 
ner affect  the  estate,  funds,  or 
•property  rights  of  the  munici- 
pality. The  Code  provision  ex- 
pressly limits  the  action  to  that 
purpose.     The  municipal  law  au- 


thorizes the  maintenance  of  an 
action  to  prevent  'any  Illegal 
official  act  on  the  part  of  any  such 
officers,  agents,  commissioners  or 
other  persons.'  But  who  are  the 
officers  whose  illegal  acts  may  be 
restrained?  Only  those  'acting 
or  who  have  acted  for  or  on  be- 
half of  the  municipal  corpora- 
tion. The  defendants,  the  city 
board  of  elections,  doubtless  are 
local  officers,  but  no  relation  of 
principal  and  agent,  or  of  master 
and  servant,  exists  between  them 
and  the  city.  Maxmilian  v. 
Mayor,  etc.,  of  N.  Y.,  62  N.  Y.  160, 
20  Am.  Rep.  468;  Ham  v.  Mayor, 
etc.,  of  N.  Y.,  70  N.  Y.  459;  N.  Y. 
&  Brooklyn  Saw  Mill  &  Lumber 
Co.  V.  City  of  Brooklyn,  71  N.  Y. 
580.  They  did  not  act  on  behalf 
of  the  municipal  corporation,  but 
for  the  public  In  the  control  and 
direction  of  the  machinery  of  the 
general  elections  of  the  state.  As 
said  by  Chief  Judge  Andrews  In 
Rogers  v.  O'Brien,  153  N.  Y.  357, 
362,  47  N.  E.  456,  457:  'It  is  ab- 
surd to  suppose  that  the  Legisla- 
ture by  the  statute  intended  to 
draw  into  the  preventive  jurisdic- 
tion in  equity,  at  the  Instance  of 
any  taxpayer,  any  proposed  illegal 
official  act,  irrespective  of  the 
fact  whether  the  act  sought  to  be 
restrained  Involves  a  waste  of 
public  property  or  a  violation  of 


5324 


Municipal  Cobpoeations. 


§2577 


interim,  however,  the  Court  of  Appeals  seems  to  have 
held  the  contrary,**  and  the  appellate  division  of  the  su- 
preme court  has  not  followed  this  earlier  decision  of  the 
court  of  appeals  or  else  have  attempted,  with  indifferent 
success,  to  differentiate  such  decision;  and  in  different 
departments  of  the  appellate  division  it  has  been  held 
that  such  statute  authorizes  an  injtinction  merely  be- 
cause of  the  illegality  of  the  act.*^  Under  this  statute, 
the  plaintiff  need  not  be  a  resident  of  the  municipality,®" 
and  it  need  not  be  shown  that  plaintiff  will  suffer  special 
injury  different  from  that  suffered  by  other  taxpayers.®^ 
The  third  statute  provides  that  the  right  of  taxpayers 
to  sue  to  restrain  the  payment  of  salaries  out  of  munici- 
pal funds  shall  not  be  limited  or  denied  because  the  office 
or  employment  is  not  under  civil  service  rules  as  to  com- 
petitive examination.®*  It  has  been  suggested  that  this 
statute  may  have  been  enacted  to  avoid  a  decision  of  the 
Court  of  Appeals  ®^  holding  that  a  taxpayer's  suit  does 


public  rights,  or  any  injury  to  the 
interests  of  the  taxpayers,  as 
such.'  It  is  not  alleged  in  the 
complaint  that  elections,  whether 
primary  or  general,  will  cost  any 
greater  sum  under  the  new  appor- 
tionment than  under  the  old  ap- 
portionment. It  is  the  settled  law 
of  this  state,  as  well  as  of  the 
United  States,  that  equity  has  no 
jurisdiction  over  contests  for  pub- 
lic office."  Pef  Justice  Werner  in 
Re  Reynolds,  202  N.  Y.  430,  96  N. 
E.  87. 

48.  It  is  not  necessary,  in  a 
suit  to  restrain  the  payment  of  a 
judgment  against  the  munici- 
pality to  show  that  the  munici- 
pality was  not  justly  indebted  in 
the  amount  stated  in  the  judg- 
ment. Bush  V.  O'Brien,  164  N. 
Y.  205,  58  N.  E.  106,  rev'g  62  N. 
Y.  S.  685,  47  App.  Div.  581.  See 
dissenting  opinions  of  Chief  Jus- 
tice Parker  ,and  Justice  O'Brien. 


49.  BrUl  v.  Miller,  125  N.  Y. 
S  865,  140  App.  Div.  602  (holding 
that  taxpayer  could  sue  to  pre- 
vent superintendent  of  buildings 
in  New  York  City  from  approving 
plans  not  in  conformity  with  the 
Building  Code,  notwithstanding 
no  waste  or  injury  to  public  prop- 
erty or  funds  would  result  there- 
from) ;  Bush  V.  Coler,  69  N.  Y.  S. 
770,  60  App.  Div.  56;  Tompkins  v. 
Pallas,  95  N.  Y.  S.  875,  47  Misc. 
Rep.  309. 

See  Gerlach  v.  Brandreth,  54  N. 
Y.  S.  479,  34  App.  Div.  197. 

50.  Steele  v.  Glen  Park,  193  N. 
Y.  341,  86  N.  B.  26. 

51.  Gerlach  v.  Brandreth,  54 
N.  Y.  S.  479,  34  App.  Div.  197. 

52.  Greene  v.  Knox,  175  N.  Y. 
432,  67  N.  E.  910. 

53.  Chittenden  v.  Wurster,  152 
N.  Y.  345,  46  N.  E.  857,  37  L.  R.  A. 
809,  aff'd  on  rehearing  153  N.  Y. 
664,  47  N.  E.  273. 
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not  lie  to  restrain  payment  of  salaries  to  persons  ap- 
pointed without  examination  to  positions  in  the  civil 
service  of  the  city,  classified  by  the  mayor  as  not  sub- 
ject to  examination,  on  the  ground  that  examinations 
should  have  been  held  for  such  positions,  but  that  the 
classification  must  first  be  set  aside  in  a  direct  proceed- 
ing. Undei-  this-  statute,  however,  title  to  office  cannot 
be  tried  in  a  taxpayer's  suit  brought  to  restrain  the  pay- 
ment of  salaries,  although  such  title  may  be  collaterally 
considered;  and  the  payment  of  salaries  to  officers  hold- 
ing civil  service  appointments  cannot  be  enjoined  on  the 
ground  that  the  appointments  are  invalid  in  fact,  al- 
though valid  in  form.*"* 

In  New  York,  another  statute  provides  for  the  sum- 
mary investigation  of  the  financial  condition  of  a  village 
on  the  application  of  twenty-five  or  more  freeholders 
thereof.^*  The  purpose  of  the  proceeding  is  to  investi- 
gate the  financial  affairs  of  the  municipality  and  to  re- 
strain illegal  expenditures,  but  political  questions  with 
reference  to  the  expediency  or  wisdom  of  municipal  pol- 
icies are  not  within  the  scope  of  the  investigation.^'' 

The  order  therein  does  not  operate  on  former  expendi- 
tures but  it  authorizes  an  investigation  into  the  past 
affairs  of  the  municipality  to  determine  whether  a  pres- 
ent act  should  be  restrained  and  to  prevent  future  unlaw- 
ful expenditures.^'' 
§  2578.     Same — effect  of  remedy  at  law. 

It  has  been  held  that  a  taxpayer's  suit  does  not  lie 

54.  Greene  v.  Knox,  175  N.  Y.  expert  to  make  the  investigation, 
432,  67  N.  E.  910,  afE'g  78  N.  Y.  S.  but  the  appointee  cannot  be  one 
779,  76  App.  Dlv.  405,  33  Civ.  Proc.  of  the  freeholders  of  the  village 
R.  205  "^^o   signed   the   petition   for   the 

55.  Re  Taxpayers  &  Freehold-  investigation.  Plattsburgh  case 
ers  of  Plattsburgh,  157  N.  Y.  78,  ante. 

51   N.     E.     512,    rev'g    on    other  56.     Re  Kenmore,  110  N.  Y.  S. 

grounds  50  N.  Y.  S.  356,'' 27  App.  1008,  59  Misc.  Rep.  388. 

Div.  353;  Re  Hempstead,  52  N.  Y.  57.     Re  Hempstead,  55  N.  Y.  S. 

S.  618,  32  App.  Div.  6.  345,  36  App.  Div.  321,  aff'd  without 

Appointment     of     expert.  It     is  opinion  in  160  N.  Y.  685,  55  N.  E. 

proper  for  the  judge  to  appoint  an  1101. 
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if  there  is  an  adequate  remedy  at  law,®^  and  the  inade- 
quacy of  the  remedy  at  law  is  often  relied  on  as  ground 
for  equitable  relief.^®  However,  the  remedy  at  law  must 
be  adequate  in  order  to  bar  a  taxpayer's  suit.^"  Further- 
more, the  adequacy  or  inadequacy  of  remedies  at  law  has 
largely  been  lost  sight  of  in  most  of  the  decisions  relat- 
ing  to  taxpayer's  suits,  and  while  there"  seems  to  be  no 
decisions  expressly  holding  that  such  a  suit  lies  if  there 
is  an  adequate  remedy  at  law,  yet  the  desire  to  protect 
the  rights  of  taxpayers  has  resulted  in  sometimes  grant- 
ing equitable  relief  where  it  would  seem  that  an  ade- 
quate remedy  at  law  existed. 

§  2579.     Same — title  to  office  not  triable. 

Ordinarily,  title  to  office  cannot  be  tried  in  a  taxpay 


58.  Hcotte  V.  Watt,  3  Idaho, 
447,  31  Pac.  805  (appeal  from  or- 
der of  board) ;  Hopkins  v.  Lovell, 
47  Mo.  102;  "Wood  v.  Victoria,  18 
Tex.  Civ.  App.  573,  46  S.  W.  284. 

No  adequate  remedy  at  law,  in 
particular  case.  Anderson  v. 
Orient  Fire  Ins.  Co.,  88  la.  579,  55 
N.  W.  348. 

Suit  does  not  lie  where  the 
complaining  taxpayer  had  an  ade- 
quate remedy  at  law  which  he 
neglected  to  avail  himself  of. 
Cathers  v.  Moores,  78  Neb.  13,  17, 
110  N.  W.  689,  113  N.  W.  119. 

Where,  taxpayers  can  be  fully 
protected  by  restraining  the  pay- 
ment of  'the  public  funds,  an  order 
pendente  lite  restraining  the  col- 
lection of  special  assessments 
made  under  invalid  proceedings, 
will  not  be  made.  Cawker  v. 
Milwaukee,  133  Wis.  29,  113  N. 
'V.  419. 

Remedy  by  suit  to  recover  back 
tax  paid  is  not  adequate  so  as  to 
preclude  equitable  relief.  Web- 
ster V.  Harwinton,   32   Conn.  131, 


140;  New  London  v.  Brainard,  22 
Conn.  552. 

Bond  of  contractor,  liability  on, 
■  held  not  an  adequate  remedy  at 
law  so  as  to  preclude  enjoiningi 
performance  of  contract.  Deweese 
V.  Hutton,  144  Ind.  114,  119,  43  N. 
E.  13. 

Statutory  remedy  at  law  held 
merely  cumulative.  Bowles  v. 
Neely,  28  Okla.  556,  115  Pac.  344. 

59.  That  there  is  no  adequate 
remedy  at  law,  at  least  against 
the  municipality  where  municipal 
funds  are  improperly  expended,  is 
held  in  an  early  case  in  Massa- 
chusetts where  a  taxpayer  sought 
to  recover  from  a  town  his  pro- 
portion of  sums  alleged  to  have 
been  illegally  paid  out  by  such 
town,  and  it  was  held  that  "with- 
out relying  upon,  the  intolerable 
inconvenience  of  such  a  proceed- 
ing, there  is  no  principle  on  which 
it  can  rest."  Withington  v.  Har- 
vard, 8  Cush.   (Mass.)   66. 

60.  Meyer  v.  Boonville,  162 
Ind.  165,  70  N.  E.  146. 
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er's  suit,^^  at  least  not  where  the  title  is  directly  in- 
volved.®* 


§  2580.     Action  by  attorney-general  of  state. 

Every  misuse  of  corporate  authority  is,  in  a  legal 
sense,  an  abuse  of  trust ;  and  the  state  as  the  visitor  and 
supervisory  authority  and  creator  of  the  trust,  is  exer- 
cising no  impertinent  vigilance  when  it  inquires  into  and 
seeks  to  check  it.^^  Actions  by  the  attorney-general  of 
the  state  to  enjoin  municipal  corporations  from  going 
beyond  their  powers  are  seldom  brought,**  although  it 
is  well  settled  that  such  a  suit  will  lie  in  a  proper  case.*" 
Thus,  it  has  been  held  that  the  state,  through  its  legal 
representatives,  may  enjoin  the  issuance  of  unauthor- 


61.  Prince  v.  Boston,  148 
Mass.  285,  18  N.  B.  218;  Cariisle 
V.  Saginaw,  48  Mich.  134,  47  N.  W. 
444;  Chostkov  v.  Pittsburgh,  177 
Fed.  936,  943. 

Injunction  will  not  lie  at  the 
suit  of  a  taxpayer  to  attack  the 
authority  of  a  committee  ap- 
pointed by  a  city  council  to  pur- 
chase land  for  city  buildings; 
QUO  warranto  being  the  proper 
remedy.  Parker  v.  Concord,  71 
N.  H.  468,  52  Atl.  1095. 

62.  §  2577  ante,  construing 
New  York  statutes. 

63.  Attorney  General  v.  De- 
troit, 26  Mich.  263. 

64.  Somewhat  akin  to  tax- 
payer's suits  are  suits  brought 
pursuant  to  statutes  providing 
that  when  any  property  is  held 
by  a  municipality  in  a  fiduciary 
capacity,  the  courts  shall  have 
jurisdiction  of  a  suit  brought  in 
the  name  of  the  attorney  general 
or  prosecuting  attorney  to  inquire 
Into  any  breaches  of  trust,  fraud 
or   negligence.     State    ex   rel.    v. 


Vandalla,  119  Mo.  App.  406,  419, 
94  S.  W.  1009. 

65.  Matthis  V.  Cameron,  62  Mo. 
504,  506;  Davis  &  Palmer  v.  New 
York,  2  Duer  (N.  Y,),  663,  leading 
case. 

Nuisances,  abatement  by  state, 
see  State  ex  rel.  v.  Vandalla,  119 
Mo.  App.  406,  418,  94  S.  W.  1009; 
People  V.  Beaudry,  91  Cal.  213, 
220,  27  Pac.  610. 

However,  it  has  been  held  that 
the  power  of  the  state,  through 
its  attorney  general,  to  file  in- 
formations Involving  the  validity 
of  municipal  action  is  an  exercise 
of  its  visitorial  authority  to  en- 
join municipal  corporations  from 
doing  those  acts  which  are  pro- 
hibited or  which  are  in  excess  of 
their  corporate  powers,  and  hence 
that  an  action  by  the  peJople  in 
the  name  of  the  attorney  general 
lies  only  to  prevent  the  commis- 
sion of  fraudulent  acts  in  regard 
to  corporate  acts  v.hich  are  ultra 
vires.  People  v,  Lowber,  28  Barb. 
(N.  Y.)  65. 
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ized  bonds  by  a  county.®*  "Wbere,  however,  the  attor- 
ney-general is  to  intervene  in  corporate  affairs  on  be- 
half of  the  state,  the  abuse  should  be  one  of  a  substantial 
nature,  and  not  of  a  character  merely  technical  or  unim- 
portant. It  should  appear  that  the  public  has  a  substan- 
tial interest  in  the  question.^  The  right  involved  should 
be  a  public  right,  or,  at  least,  not  a  private  right  merely. 
The  wrong  done  or  attempted,  if  it  consist  solely  in  a 
misuse  or  misappropriation  of  funds,  should  be  either 
one  involving  questions  of  public  policy,  or,  where  that 
is  not  the  case,  the  amount  involved  should  be  something 
more  than  merely  nominal;  something  that  it  is  not  be- 
neath the  dignity  of  the  state  to  take  notice  of  and  pro- 
tect by  such  a  proceeding.  The  remedy  is  somewhat  ex- 
traordinary, and  substantial  grounds  ought  to  appear  to 
justify  a  resort  to  it."*''  And  the  fact  that  taxpayers 
have  a  complete  and  adequate  remedy  by  injunction  is 
immaterial,  since  the  state  has  interests  apart  from  and, 
it  may  be,  antagonistic  to  those  of  the  taxpayers  of  the 
municipality.**  However,  if  there  is  no  averment  as  to 
any  wrongful  conduct,  a  bill  filed  to  secure  from  the  court 
an  adjudication  that  the  proceedings  set  out  therein  are 
legal  and  that  the  tax  levy  and  proposed  bond  issues 
are  valid,  does  not  come  under  any  head  of  equitable 
jurisdiction.*®  So  the  attorney-general  cannot  enjoin  a 
municipality  from  carrying  into  effect  a  contract  on  "the 
sole  ground  of  informalities  arising  from  the  honest 
misconstruction  of  the  city  charter,  where  there  has  been 
no  intentional  abuse  of  authority,  and  where  we  cannot 
know  that  benefit  will'  arise  to  the  public  or  even  to  any 
single  individual. "^^     And  in  the  "Bill  Tweed"  cases 

66.  state     v.     Saline     County      Court,   51   Mo. '  350,   368,   11   Am. 
Court,   51   Mo.    350,   11   Am.   Rep.      Rep.  454. 

454  (leading  case);  Rubey  v.  69.  Attorney  General  ex  rel. 
Shaln,  54  Mo.  207.  v.   Thompson,   167  Mich.   507,  133 

67.  Attorney     General     v.     De-      N.  W.  532. 

troit,  26  Mich.  263.  70.     Per    Chief    Justice    Cooley 

68.  State     v.     Saline     County      in  Attorney  General  v.  Detroit  55 

Mich.  181,  20  N.  W.  894. 
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in  New  York,  it  was  held  that  the  state,  through  its  at- 
torney-general, could  not  recover  moneys  alleged  to  be- 
long to  New  York  City  but  claimed  to  haVe  been  wrong- 
fully and  fraudulently  obtained  by  Tweed  as  president 
of  the  board  of  supervisors  of  the  county,  and  his  co- 
conspirators, on  the  theory  that  where  municipal  funds 
have  been  misappropriated  the  only  ones  concerned  are 
the  municipality  itself  and  its  taxpayersJ^ 

§  2581.     Certiorari  as  remedy. 

In  New  Jersey  certiorari  lies  to  test  the  validity  of  an 
ordinance.''^  And,  in  that  state,  it  often  is  in  the  nature 
of  a  taxpayer's  suit.''*  However,  in  Iowa,  it  is  held  that 
ordinances  cannot  be  reviewed  by  certiorari  at  the  in- 
stance of  one  not  showing  that  he  has  any  rights  af- 
fected by  the  ordinance.'^*  And  in  other  states  there  is 
generally  either  no  remedy  by  certiorari  or  it-  is  seldom 


71.  People  V.  IngersoU,  58  N. 
Y.  1,  17  Am.  Rep.  178,  and  also, 
holding  same  rule,  People  v. 
Fields,  58  N.  Y.  491. 

72.  §1  807,  808  ante,  vol.  2. 

73.  Rehlll  V.  East  Newark,  73 
N.  J.  L.  220,  63  Atl.  81;  Brown  v. 
Street  Lighting  Dist.  No.  1  of 
Woodbrldge  Tp.,  71  N.  J.  L.  79,  58 
AO.  115;  Cole  V.  Atlantic  City,  69 
N.  J.  Li.  131,  54  Atl.  226;  Paterson 
Chronicle'  Co.  v.  Paterson,  66  N. 
J.  L.  129,  48  Atl.  589;  Cunning- 
ham V.  Merchantville,  61  N.  J.  L. 
466,  39  Atl.  639;  Stroud  v.  Con-' 
Burners'  Water  Co.,  56  N.  J.  L. 
422,  28  Atl.  578;  Lewis  v.  Cumber- 
land, 56  N.  J.  L.  416,  28  Atl.  553; 
State  V.  Rohbins,  54  N.  J.  L.  566, 
25  Atl.  471,  rev'g  Middleton  v. 
Robbins,  53  N.  J.  L.  555,  22  Atl. 
481;  State  v.  Jersey  City,  54  N.  J. 
L.437,  24  Atl.  571;  Read  v.  Atlan- 

5  McQ.  64 


tic  City,  49  N.  J.  L.  558,  9  Atl. 
759. 

In  New  Jersey,  any  taxpayer 
may  prosecute  a  certiorari  to  re- 
view the  action  of  a  municipal 
corporation  that  will  result  in  an 
unlawful  expenditure  of  public 
funds.  Rehill  v.  East  Newark,  73 
N.  J.  L.  220,  63  Atl.  81. 

The  grant  of  permission  to  a 
street  railway  to  use  a  county 
bridge  is  subject  to  review  by 
certiorari  at  the  suit  of  a  tax- 
payer. Lewis  V.  Cumberland,  56 
N.  J.  L.  416,  28  Atl.  553. 

Where  deficiencies  in  the  gen- 
eral fund  must  be  made  up  by- 
general  taxation,  a  taxpayer  is 
entitled  to  certiorari  to  prevent 
the  paying  out  of  funds  under  a 
void  ordinance.  State  v.  Jersey 
City,  54  N.  J.  L.  437,  24  Atl.  571. 

74.  Collins  v.  Keokuk,  108  la. 
28,  78  N.  W.  799. 
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resorted  to  because  the  remedy  by  iniunction  is  more 
efficacious^* 

§  2582.     Actions  on  behalf  of  municipality. 

Taxpayers  may  bring  suit  to  recover  property  belong- 
ing to  the  municipality  or  for  any  money  wMch  has  been 
paid  out  or  released  without  authority  of  law,  or  to  en- 
force any  cause  of  action  belonging  to  the  municipality, 
against  the  person  having  the  money  or  property  or 
otherwise  liable  to  suit,''^  subject  to    these  exceptions, 


75.  Taxpayers  are  entitled  to 
certiorari  to  review  the  action  of 
a  county  court  in  ordering  a  tax 
to  be  levied  for  the  construction 
of  a  court  house.  Re  Buckner,  9 
Ark.  73. 

Where  a  board  of  review  hav- 
ing jurisdiction  to  change  the  as- 
sessed valuation  of  relator's  prop- 
erty, made  the  change  in  viola- 
tion of  a  statute  requiring  it  to 
decide  upon  relator's  application 
according  to  the  evidence  pro- 
duced before  it,  its  decision  was 
subject  to  review  and  correction 
by  certiorari.  State  v.  Lawler, 
103  Wis.  460,  9  N.  W.  777. 

Persons  whose  land  is  assessed 
for  public  improvements  are  en- 
titled to  certiorari  to  review  the 
proceedings  therefor.  Swann  v. 
Cumberland,  8  Gill  (Md.),  150; 
State  V.  Newark,  25  N.  J.  L.  399. 

The  acts  of  municipal  officers, 
judicial  in  character,  may  be  re- 
viewed by  certiorari,  but  the  con- 
trary is  true  as  to  mere  cor- 
porate or  ministerial  acts.  Ro 
Mount  Morris  Square,  2  Hill   (N. 

y.),  11 

Certiorari  will  not  lie  to  a 
ministerial  ofScer,  such  as  a  tax 
collector,  to  examine  his  right  to 
proceed      upon      process      under 


which  he  Is  acting.  People  v. 
Queens  County  Supervisors,  1 
Hill  (N.  T.),  195. 

One  who  has  not  been  given 
sufficient  opportunity  to  object  to 
an  assessment  before  a  city  coun- 
cil may  have  certiorari  to  review 
such  proceedings.  Ottawa  v.  Chi- 
cago &  R.  I.  R.  Co.,  25  ni.  43. 

One  who  claims  that  too  high  a 
license  tax  has  been  assessed 
against  him  by  municipal  authori- 
ties may  have  certiorari  to  review 
the  question  by  the  circuit  court. 
Carroll  v.  Tuskaloosa,  12  Ala.  173. 

In  New  York  it  has  been  de- 
clared that  certiorari  lies  to  re- 
move an  assessment,  but  that,  as 
the  allowance  of  the  writ  is  dis- 
cretionary, the  court,  on  grounds 
of  public  policy  and  convenience, 
will  ordinarily  refuse  the  writ  in 
such  cases.  Weaver  v.  Deven- 
dorf,  3  Denio  (N.  Y.),  117;  Peo- 
ple V.  Allegany  County  Super- 
visors, 15  Wend.   (N.  Y.),  198. 

76.  Georgia.  Macon  &  B.  R. 
Co.  V.  Gibson,  85  Ga.  1,  11  S.  E. 
442,  21  Am.  St.  Rep.  135  (suit  by 
taxpayers  against  railroad  com- 
pany). 

Idaho.  Independent  School  Dlst. 
V.  Collins,  15  Idaho,  535,  98  Pac. 
857. 
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namely:   (1)  either  a  demand  must  have  been  made  that 


Minnesota.  Cone  v.  Wold,  851 
Minn.  302,  88  N.  "W.  977. 

Nebraska.  Shepard  v.  Easter- 
ling,  61  Neb.  882,  86  N.  W.  941. 

Wisconsin.  Land,  Log  &  Lum- 
ber-Co.  V.  Mclntyre,  100  Wis.  245, 
75  N.  W.  964,  69  Am.  St.  Rep.  915. 

But  see  Bosworth  v.  Norman, 
14  R.  I.  521. 

Compare,  Carr  v.  McCampbell, 
61  Ind.  97,  followed  in  Davis  v. 
Fogg,  78  Ind.  301. 

May  bring  suit  against  a  third 
person  to  recover  money  paid  to 
him  under  an  illegal  contract  with 
the  municipality.  Stone  v. 
Bevans,  88  Minn.  127,  92  N.  W. 
520,  97  Am.  St.  Rep.  506. 

But  such  an  action,  it'  is  held, 
may  be  maintained  only  upon  a 
showing  by  the  taxpayers  that 
they  have  exhausted  all  means  in 
an  effort  to  have  the  municipality 
act.  Merrimon  v.  Southern  Pav. 
&  Constr.  Co.,  142  N.  C.  539,  55  S. 
E.  366,  8  L.  R.  A.  (N.  S.),  574. 

Contra.  In  some  jurisdictions, 
however,  it  is  held  that  where 
the  officers  of  a  municipality  have 
already  misapplied  its  funds,  the 
mischief  is  accomplished,  and  a 
taxpayer  cannot  maintain  an  ac- 
tion in  his  own  name  to  recover 
corporate  funds  or  property  after 
they  have  been  diverted.  Brown- 
field  V.  Houser,  30  Ore.  534,  49 
Pac.  843. 

"The  right  of  a  taxpayer,  under 
some  circumstances,  to  maintain 
an  action  to  recover  moneys  that 
have  been  unlawfully  taken  from 
the  public  treasury,  has  also  been 
upheld.  The  following  cases  are 
directly  in  point:  Sinclair  v. 
Winona,    23    Minn.    404,    23    Am. 


694;  Smith  v.  City  of  St. 
Paul,  69  Minn.  276,  72  N.  W.  104, 
210;  Flynn  v.  Little  Falls  Blec.  & 
Water  Co.,  74  Minn.  180,  77  N.  W. 
38,  78  N.  W.  106;  Bailey  v. 
Strachan,  77  Minn.  526,  80  N.  W. 
694.  The  right  is  now  recognized 
everywhere.  If  a  municipal  cor- 
poration has  a  cause  of  action  of 
this  character,  it  Is  the  duty  of  Its 
officers  to  institute  proceedings; 
and,  if  they  refuse  to  perform  this 
plain  duty,  a  taxpayer  may  apply 
to  a  court  and  be  permitted  to  sue 
in  equity  in  behalf  of  himself  and 
all  others  similarly  situated  to 
enforce  the  right.  The  purpose 
of  the  remedy  in  such  cases  is  not 
to  interfere  with  the  exercise  of 
legal  discretion  on  the  part  of 
those  charged  with  the  primary 
duty  of  enforcing  corporate  rights 
and  claims,  but  to  furnish  relief 
where  there  Is  an  unjustifiable 
neglect  or  refusal  to  exercise  such 
discretion.  It  is  too  late  to  ques- 
tion the  power  of  a  court  to  per- 
mit such  an  action,  or  the  pro- 
priety of  a  judicious  exercise  of 
the  power."  Re  Minneapolis  Po- 
lice Dept.  Relief  Ass'n,  85  Minn. 
302,  88  N.  W.  977. 

Where  not  controlled  by  stat- 
ute, a  taxpayer  may  sue  to  re- 
cover moneys  illegally  paid  out  of 
the  municipal  treasury.  Walker 
v.  Dillonvale,  82  Ohio,  137,  92  N. 
E.  220,  affg  30  Ohio  Cir.  Ct.  Rep. 
623. 

"It  has  been  unlformily  held  (In 
Wisconsin)  tliat  parties  illegally 
obtaining  public  money,  and 
officers  who  are  guilty  partici- 
pants in  the  matter,  are  liable  at 
the  suit  of    a    taxpayer    for    the 
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suit  be  brought  by  the  public  officers  of  the  municipality 


restoration  thereof  to  the  proper 
custodian."  Chipi>ewa  Bridge  Co. 
V.  Durand,  122  Wis.  85,  99  N.  W. 
603,  106  Am.   St.  Rep.  931. 

Limitations  on  ruie.  "So  far  as 
the  plaintiffs'  case  is  based  upon 
a  claim  that  the  contractor,  Vare, 
failed  to  comply  with  his  contract 
to  do  the  work  called  for  by  the 
specifications,  and  therefore  that 
he  Is  bound  to  account  for  and 
repay  to  the  city  the  moneys, 
which  were  received  by  him  from 
the  city  for  the  work  which  he 
ought  to  have  done  under  the  con- 
tract, we  deem  it  sufficient  to  say 
that  In  our  judgment  the  plain- 
tiffs have  no  standing  to  require 
the  contractor  to  render  any  such 
account.  If  it  were  within  the 
power  of  taxpayers  In  all  cases 
wherein  it  might  be  claimed  that 
a  contractor  had  failed  to  comply 
with  the  provisions  of  his  con- 
tract to  come  into  court  and 
cause  the  matter  to  be  Investi- 
gated, and,  in  case  of  default  of 
performance,  to  require  the  con- 
tractor to  render  such  an  account 
as  is  called  for  in  this  case,  the 
affiairs  of  the  city  would  be 
thrown  Into  endless  confusion, 
and  the  proper  functions  of  the 
municipal  officers  would,  to  a 
large  degree,  be  devolved  upon 
and  assumed  by  the  courts.  We 
regard  the  municipal  authorities 
as  the  repository  of  all  the  power 
that  Is  needed  to  deal  with  such 
questions  as  a  general  rule.  A 
gross  violation  of  duty  might  be 
sufficient  ground  for  impeachment 
or  prosecution.  However  that 
may  be,  the  supervision  of  work 
done   under   municipal    contracts 


and  the  making  of  payments  for 
work  done  under  them,  in  the  ab- 
sence of  fraud  of  a  character 
which  would  justify  the  Interfer- 
ence of  a  court  of  equity,  must  be 
left  to  those  who  by  law  are  In- 
trusted with  the  responsibility 
over  those  matters."  Anders  v. 
Philadelphia,  235  Pa.  125,  83  Atl. 
939  (findings  of  law  by  Chan- 
cellor Willson  in  lower  court). 

In  Nebraska,  the  contrary  rule 
was  laid  down  in  Cathers  v. 
Moores,  78  Neb.  13, 110  N.W.  689. 
On  rehearing,  however  (78  Neb. 
17,  113  N.  W.  119),  the  opinion  of 
the  court  was  modified  and  the 
rule  stated  above  In  the  text,  as 
declared  in  a  former  decision  in 
that  state,  adhered  to. 

In  Illinois,  it  Is  provided  by 
statute  that  a  suit  may  be  brought 
by  any  taxpayer  in  the  name  and 
for  the  benefit  of  the  city  or  vil- 
lage, against  any  person  or  cor- 
poration, to  recover  any  money 
or  property  belonging  to  the  city 
or  village,  or  for  any  money 
which  may  have  been  paid,  ex- 
pended or  released  without  au- 
thority of  law.  Knight  v.  Thomp- 
sonvllle,  74  111.  App.  550. 

Parties  defendant  Municipal- 
ity should  be  made  a  party  de- 
fendant. Shepard  v.  Basterllng, 
61  Neb.  882,  86  N.  W.  941. 

Taking  an  appeal.  Right  to 
prosecute  an  appeal  or  bring  a 
writ  of  error.  Pugh  v.  Cincinnati 
Edison  Electric  Light  Co.,  19  Ohio 
CIr.  Ct.  Rep.  B94,  10  O.  C.  D.  573. 

By  statute  or  charter  provi- 
sions, in  some  municipalities,  a 
taxpayer  may  appeal  to  a  specie 
fled  court  from  an  order  of  the 
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or  it  must  be  alleged  and  shown  that  such  demand  would 
be  unavailing;''^  (2)  a  taxpayer  cannot  maintain  an 
equitable  action  to  recover  money  expended  by  the  offi- 
cers of  a  municipality,  unless  the  municipality  itself 
could  have  maintained  such  an  action  in  the  first  place ;  ''^ 
(3)  a  taxpayer  cannot  sue  third  persons  in  behalf  of  the 
municipality  unless  the  bringing  of  such  action  is  a  duty 
devolving  upon  the  municipal  authorities,  as  to  which 
they  have  no  discretion  and  which  they  have  refused  to 
perform ;  '^^  and  (4)  the  action  does  not  lie  where  it  would 
be  grossly  inequitable  to  enforce  the  claim, ^^  nor  where 
the  basis  thereof  is  a  claim  of  the  taxpayer's  rather 
than  that  of  the  municipality.*^    However,  the  remedy  of 


common  council  allowing  any,  or 
specified,  claims.  Lobeck  v. 
State,  72  Neb.  595,  101  N.  W.  247. 

Injtervention  In  appeal.  Tax- 
payers, under  some  statutes,  may 
be  granted  leave  to  intervene  In 
an  appeal  from  a  judgment  in 
favor  of  a  municipality,  in  an  ac- 
tion against  it  on  a  claim  against 
the  municipality.  Miller  v. 
Socorro,  »  N.  M.  416,  54  Pac.  756. 

Where  a  municipal  corporation 
is  aggrieved  by  the  ruling  of  a 
county  court,  and  its  proper 
officers  refuse  or  neglect  to  ap- 
peal therefrom,  a  taxpayer  may 
take  such  appeal,  arid  his  right 
does  not  depend  upon  whether 
he  Is  directly  injured  by  such  rul- 
ing, but  upon  whether  the  mu- 
nicipality Is  Injured  or  aggrieved. 
Re  Estate  of  Cole,  102  Wis.  1,  78 
N.  W.  402,  72  Am.  St.  Rep.  854. 

77.  Reed  v.  Cunningham,  126 
la.  302,  101  N.  W.  1055. 

§   2601,  post. 

If  a  demand  upon  the  municipal 
officers  would  clearly  have  been 
useless,  the  omission  to  make 
such  demand  is  immaterial.   Mock 


V.   Santa  Rosa,  126   Cal.   330,   58 
Pac.  826. 

78.  Cathers  v.  Moores,  78  Neb. 
17,  113  N.  W.  119. 

Taxpayers  have  no  greater 
rights  than  the  municipality  it- 
self. New  Orleans  v.  New  Or- 
leans Water  Works  Co.,  142  XJ.  S. 
79,  12  Sup.  Ct.  142,  35  U  Ed.  943. 

It  follows  that  the  mere  fact 
that  payment  on  a  contract  was 
irregularly  made,  1.  e.,  without  ap- 
propriation, is  no  ground  for  a  re- 
covery of  the  money  in  a  tax- 
payer's suit.  Ecroyd  v.  Cogge- 
shall,  21  R.  I.  1,  41  Atl.  260,  79 
Am.  St.  Rep.  741. 

79.  Dunn  v.  Long  Beach  Land 
&  Water  Co.,  114  Cal.  605,  46  Pac. 
607. 

80.  Farmer  v.  St.  Paul,  65 
Minn.  176,  67  N.  W.  990,  33  L.  R. 
A.  199. 

81.  Taxpayers  cannot  sue  as 
such  to  relieve  the  unincor- 
porated municipality  of  an  alleged 
cloud  cast  on  the  title  to  lots  and 
blocks  by  a  conflicting  homestead 
claim  and  surveys,  since  the  basis 
thereof  is  the  claim  and  title  of 
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the  taxpayer,  in  such  cases,  is  not  necessarily  confined  to 
a  direct  action  against  those  whom  the  municipality  has 
a  cause  of  action.*^ 

The  basis  of  this  class,  of  actions  is  not  that  there  is 
necessarily  a  personal  and  direct  pecuniary  loss  to  the 
taxpayer,  but  that  the  public  moneys,  rights  or  property- 
are  about  to  be  squandered  or  surrendered,  and  that 
such  moneys,  rights  or  property  belong  to  the  body  of 
taxpayers,  and  are  simply  held  in  trust  by  the  unfaith- 
ful public  officers.*^ 

So  a  resident  taxpayer  may  sue  its  officers  who  have 
squandered  or  dissipated  its  funds,  or  paid  them  out  for 
an  unlawful  or  unalithorized  purpose,  to  recover  such 
funds  for  the  benefit  of  the  municipality,  "where  its 
proper  law  officer  neglects  and  refuses  to  prosecute  such 
an  action."  ** 

On  the  other  hand,  it  has  been  held  that  a  private  citi- 
zen cannot  maintain  a  bill  to  compel  specific  performance 
of  a  contract  between  the  city  and  a  railway  company 
relating  to  rates  of  fare.*^ 

the   individuals,    and    not   of   the  17,  113  N.  W.  119,  modifying,  on 

municipality.     Ripinsky  v.  Hinch-  rehearing,  to  this  extent,  the  rule 

man,  181  Fed.  786.  laid  down  in  the  same  case  in  78 

82.  Intervention  in  proceedings  Neb.  13,  110  N.  W.  689,  that  "un- 
to dissolve  corporation.  A  tax-  official  citizens  cannot  maintain 
payer  may  intervene  in  proceed-  an  action  on  the  behalf  and  prac- 
ings  to  dissolve  a  corporation,  to  tically  in  the  name  of  public  cor- 
enforce  a  claim  of  the  munici-  porations  to  recover  for  conver- 
pality  against  the  corporation,  sions  or  embezlements  or  other 
where  the  municipal  authorities  torts  or  misdeeds  of  officials  of 
refuse  to  file  or  to  assert  any  municipalities,  and  of  persons 
claim  to  any  part  of  the  funds,  having  dealings  with  them." 
The  remedy  of  the  taxpayer  is  not  Taxpayers  may  sue  municipal 
confined  to  a  suit  directly  against  officers  to  recover  public  funds 
the  receiver  or  the  corporation,  or  fraudulently  or  illegally  paid  out 
both.  Re  Minneapolis  Police  De-  on  municipal  contracts.  Feeley 
partment  Relief  Ass'n,  85  Minn.  v.  iWurster,  54  N.  Y.  S.  1060,  25 
302,  88  N.  W.  977.  Misc.  Rep.  544.     • 

83.  Linden  Land  Co.  v.  Mil-  85.  Blankenburg  v.  Fhiladel- 
•wavikee  El.  R.  &  L.  Co.,  107  Wis.  phia  Rapid  Transit  Co.,  228  Pa. 
493,  83  N.  W.  851.  S38,  77  AtJ.  506,  holding  power  not 

84.  Gathers  v.  Moores,  78  Neb.  conferred  by  a  certain  statute. 
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§  2583.     Right  of  taxpayers  to  intervene  or  defend. 

A  person,  merely  because  he  is  a  taxpayer,  has  no 
such  interest  in  a  litigation  to  which  a  municipality  is  a 
defendant,  it  has  been  held,  as  will  entitle  him  to  inter- 
vene and  defend.**  But  if  the  municipality,  when  sued, 
refuses  to  set  up  a  material  defense,  taxpayers  directly 
interested  in  the  result  are  entitled  to  intervene  and 
plead  such  defense.*'^  So  where  the  plaintiff  and  the  de- 
fendant municipality  are  conspiring  to  aid  the  former 
in  procuring  a  judgment  on  county  warrants,  a  taxpayer 
has  such  an  interest  as  entitles  him  to  intervene  and  de- 
fend.®* In  a  federal  court,  however,  it  was  held  that 
while  a  taxpayer  may  intervene  to  stop  an  illegal  tax 
levy  while  his  property  is  subject  to  taxation,  because 
such  a  levy  would  cast  a  cloud  upon  the  title  to  his  prop- 
erty, yet  that  principle  cannot  be  extended  to  an  inter- 
vener where  the  money  has  been  collected  and  is  in  the 
treasury,  so  as  to  permit  him  to  intervene  to  restrain  ap- 
plication of  the  proceeds  to  the  purpose  directed.** 

In  Pennsylvania,  a  statute  provided  that  any  ten  tax- 
payers of  any  county  could  prosecute  any  suit  or  action 
in  behalf  of  such  county  or  defend  it  in  a  suit  or  action, 
and  it  was  held  thereunder  that  an  appeal  could  be  taken 
by  ten  taxpayers  from  a  judgment  against  the  county.®" 
However,  in  that  state,  a  statute  providing  that  in  case 
of  any  unsatisfied  judgment  or  suit  against  "any  town- 
ship, borough,  school  or  poor  district,  or  other  municipal 
district,"  any  taxpayer  may  inquire  into  the  validity  of 
the  judgment  and  defend  the  district  as  fuUy  as  its  offi- 

86.    Cornell     College    t.    Iowa  87.    Richards   v.   Lyon   County, 

County,  32  la.  520.  69  la.  612,  616.  29  N.  W.  630,  dist'g 

In  Connecticut,  however,  it  has  Harwood  v.  Quinby,  44  la.  385. 

been  held  that  every  Inhabitant  88.    Greeley  v.  Lyon  County,  40 

of  a  town  has  a  right  to  appear  la.  72. 

and  defend,  in  any  action  of  law  89.    Seligman  v.  Santa  Rosa,  81 

against   it.     Beardsley   v.    Smith,  Fed.  524,  526.          \ 

16   Conn.   368,  41  Am.  Dec.  148;  90.    Bell   v.  Allegheny   County, 

Union  v.  Crawford,  19  Conn.  331.  149  Pa.  St.  381,  24  Atl.  209. 
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cers  would  have  the  right  to  do,  does  not  apply  to  cit- 
ies.^i 

§  2584.     Motive  of  plaintiff  immaterial. 

The  general  rule  is  that  the  motives  of  the  plaintiff 
in  bringing  suit  are  immaterial,  i.  e,  that  it  is  of  no  im- 
portance, if  he  is  a  taxpayer  and  as  such  entitled  to  sue, 
that  his  real  purpose  in  bringing  suit  is  to  protect  pri- 
vate interests  of  his  own  or  of  third  persons  or  even 
that  he  is  a  mere  catspaw  and  is  being  indemnified  by  a 
third  person  for  whose  benefit  he  is  prosecuting  the 
suit.'^    As  said  by  Justice  Marshall,  in  a  comparatively 


91.  Black  V.  Pittsburg,  230  Pa. 
312,  79  AU.  569. 

92.  California.  Mock  v.  Santa 
Rosa,  126  Cal.  330,  8  Pac.  826. 

Indiana.  Noble  v.  Davidson  (Ind. 
1911),  96  N.  E.  325. 

Maryland.  Packard  v.  Hayes, 
94  Md.  233,  51  Atl.  32. 

New  York.  Gage  v.  New  York 
City,  97  N.  Y.  S.  157,  110  App.  Dlv. 
403;  Starin  v.  New  York  City,  42 
Hun  (N.  Y.).  549. 

OMo.  Raynolds  v.  Cleveland, 
24  Ohio  Cir.  Ct.  Rep.  215;  Vadakin 
V,  Crilly,  28  Ohio  Cir.  Ct.  Rep.  634, 
aff'd  without  opinion  in  73  Ohio 
^t.  380,  78  N.  B.  1140. 

Washington.  Times  Pub.  Co.  v. 
Everett,  9  Wash.  518,  37  Pac.  695, 
43  Am.  St.  Rep.  865. 

The  fact  that  plaintiff  is  es- 
pecially interested  because  of  the 
possession  of  private  interests 
which  would  be  jeopardized  by 
the  proposed  act  does  not  pre- 
clude suit  Thus',  the  fact  that  a 
taxpayer  is  the  owner  of  a  toll 
bridge  does  not  affect  his  right 
as  a  taxpayer  to  sue  in  equity  to 
prevent  the  paying  out  of  money 
by  a  municipality  .for  the  con- 
Btruction  of  a  bridge,  the  contract 


for  which  was  made  in  defiance 
of  the  municipal  charter,  although 
the  value  of  the  bridge  was  af- 
fected thereby.  Chippewa  Bridge 
Co.  V.  Durand,  122  Wis.  85,  99  N. 
W.   603,  106  Am.   St.  Rep.   931. 

Right  of  action  not  affected  by 
motive.  "Where  a  municipal  cor- 
poration is  proceeding  to  make  a 
contract  which  it  has  no  power 
to  make  »  ♦  *  -which  con- 
tract will  involve  the  expendi- 
ture of  the  money  of  the  taxpayer 
such  taxpayer  sustains,  by  that 
act,  an  injury  which  gives  him  a 
clear  legal  right  to  redress,"  and 
"it  is  not  perceived  how,  when  he 
seeks  that  redress,  his  motive 
can  take  away  his  right."  Pack- 
ard V.  Hayes,  94  Md.  233,  51  Atl. 
32. 

The  fact  that  resident  tax- 
payers are  prosecuting  the  action 
upon  behalf  of  an  organization 
composed  of  other  citizens  of  the 
city  does  not  disqualify  them 
from  maintaining  the  action. 
Moore  v.  Hupp,  17  Idaho,  232,  246, 
105  Pac.  209. 

The  fact  that  the  real  purirose 
of  a  suit  to  restrain  the  enforce- 
ment of  a    contract    between    a 
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recent  case  in  Wisconsin,  "the  fact  that  there  was  a  sec- 
ondary purpose  in  view  to  protect  its  purely  private 
interest,  which  Was  so  large  that  the  contemplation  of 
it  quite  overshadows  its  interest  as  a  taxpayer,  is  no 
justification  for  denying  it  the  usual  taxpayer's  remedy,^ 
so  long  as  there  was  nothing  reprehensible  in  such  sec- 
ondary purpose. ' '  ^^  However,  there  are  a  few  decisions 
to  the  contrary  where  it  has  been  held  that ,  such  con- 
siderations preclude  a  taxpayer's  suit.** 


Bchool  city  and  a  heating  com- 
pany, rendered  illegal  because  the 
president  of  the  company  was 
one  of  the  school  trustees,  was  to 
compel  the  trustee  to  resign,  does 
not  affect  the  right  of  the  tax- 
payer to  maintain  the  suit.  Noble 
V.  Davison  (Ind.  1911),  96  N.  E. 
325. 

Under  New  York  Statute.  A 
taxpayer  otherwise  qualified  to 
maintain  an  action  under  the  stat- 
utes to  prevent  illegal  official  acts 
and  a  waste  of  public  funds  is  not 
disqualified  because  specially  and 
peculiarly  interested  in  the  event. 
Molloy  V.  New  Rochelle,  198  N.  Y. 
402,  411,  92  N.  E.  94. 

It  is  immaterial  as  to  who  is 
the  person  really  Interested  in 
the  suit.  Grace  v.  Fobes,  118  N. 
Y.  S.  1062,  64  Misc.  Rep.  130. 

Indemnity  against  expenses  of 
suit,  furnished  by  another,  no  de- 
fense. McClain  v.  McKisson,  15 
Ohio  Cir.  Ct.  Rep.  517,  8  O.  C.  D. 
357. 

If  the  plaintiff  is  a  resident  and 
taxpayer  of  the  municipality  it  is 
immaterial  that  the  expenses  of 
the  suit  are  being  defrayed  by 
another  directly  interested  in  the 
event  or  that  the  suit  was  com- 
menced at  the  instigation  of  the 


latter.      Goshert    v.     Seattle,     57 
Wash.  645,  654,  107  P^c.  860. 

Private  waterworks  company, 
as  a  taxpayer,  may  enjoin  diver- 
sion or  misappropriation  of  funds 
raised  by  taxation  for  erecting  a 
waterworks  system,  although  the 
real  Intent  was  to  prevent  the 
erection  thereof.  Owensboro 
Waterworks  Co.  v.  Owensboro,  29 
Ky.  L..  Rep.  1118,  96  S.  W.  867. 

93.  Chippewa  Bridge  Co.  v. 
Durand,  122  Wis.  85,  99  N.  W.  603, 
106  Am.  St.  Rep.  931. 

94.  Hull  V.  Ely,  2  Abb.  N.  C. 
(N.  Y.),  440;  Gallagher  v.  John- 
son, 1  Ohio  S.  &  C.  P.  Dec,  264, 
31  Wkly.  Law  Bui.  24;  Mathers  v. 
(Cincinnati,  7  Ohio  Dec.  521,  3 
Wkly.  Law  Bui.  709. 

See  Johnson  v.  New  Orleans, 
105  La.  149,  29  So.  355;  Nathan  v. 
O'Brien,  102  N.  Y.  S.  947,  117  App. 
Div.   664. 

A  suit  by  a  taxpayer  to  restrain 
the  sale  of  waterworks  bonds 
brought  wholly  at  the  instance  of 
a  private  water  company,  which 
agreed  to  pay  all  expenses  there- 
of, will  be  dismissed.  Vadakin  v. 
Crilly,  28  Ohio  dr.  Ct.  R.  634, 
aff'd  in  73  Ohio  St.  380,  78  N.  B. 
1140. 
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§  2585.    Who  may  sue. 

Unless  dt  is  otherwise  provided  by  statute,  the  plain- 
tiff must  be  a  taxpayer,**  but  need  not  be  a  resident  of 
the  municipality,""  nor  an  individual  as  distinguished 
from  a  corporation.  Thug,  a  trading  corporation,  where 
a  taxpayer,  has  as  much  right  as  an  individual  to  insti- 
tute a  taxpayer's  suit.*'^  However,  it  is  immaterial  in 
whose  behalf  the  suit  is  brought,  as  a  matter  of  fact, 
provided  plaintiff  is  a  taxpayer  and  as  such  entitled  to 
sue.®*  Furthermore,  actual  payment  of  taxes  for  the 
year  by  the  complaining  party,  before  bringing  suit,  does 


95.  Commissioners  Court  of 
Perry  County  v.  Medical  Society, 
128  Ala.  257,  266,  29  So.  586;  Ben- 
jamin v.  New  Orleans,  Man. 
tfnrep.  Cas.  (La.),  191. 

In  Michigan,  a  statute  requires 
eciuity  suits  involving  property  to 
be  dismissed  where  the  matter  In 
dispute  does  not  exceed  $100.  It 
is  held  that  a  taxpayer  has  a  right 
to  ask  chancery  to  restrain  a 
threatened  misuse  of  a  city  fund, 
in  two  classes  of  cases,  viz.: 
First,  where  his  interest  in  the 
fund  or  threatened  damage  to  his 
property  interests  by  its  misuse 
amounts  to  $100.  Second,  where 
land  worth  $100  Is  threatened 
with  sale,  or  liable  to  a  lien,  for  a 
tax,  in  consequence  of  the  pro- 
posed misuse.  McManus  v.  Pe- 
toskey,  164  Mich.  390,  129  N.  W. 
681. 

In  New  Jersey,  it  is  held  that  a 
resident  of  a  city  who  pays  only  a 
poll  tax  may  sue  out  a  writ  of  cer- 
tiorari to  test  the  legality  of  an 
ordinance  providing  for  the  pur- 
chase of  a  waterworks.  Stroud  v. 
Consumer's  Water  Co.,  66  N.  J. 
U  422,  28  Atl.  578. 


96.  Brockman  v.  Creston,  79 
la.  B87,  44  N.  W.  822. 

97.  Wolff  Chemical  Co.  v. 
Philadelphia,  217  Pa.  215,  66  Atl. 
344. 

A  corporation  taixpayer  of  a  city 
whose  interests  will  be  affected 
by  a  resolution  of  the  city  council 
may  prosecute  certiorari  to  test 
its  legality.'  Faterson  Chronicle 
Co.  V.  Paterson,  66  N.  J.  L.  129, 
48  Atl.  589. 

A  private  water  works  com- 
psiny,  which  is  a  taxpayer,  may 
maintain  a  suit  to  prevent  the 
wrongful  appropriation  of  funds 
raised  by  taxation  to  erect  a 
water  works  plant.  Owensboro 
Waterworks  Co.  v.  Owensboro,  29 
Ky.  L.  Rep.  1118,  96  S.  W.  867. 

A  telephone  company,  being  a 
taxpayer,  exercising  its  rights  un- 
der a  valid  franchise,  may  main- 
tain an  action  to  restrain  another 
telephone  company  from  operat- 
ing without  a  franchise.  Mer- 
chants Police  &  Dist.  Tel.  Co.  v. 
Citizens  Telephone  Co.,  123  Ky. 
90,  v29  Ky.  L.  Rep.  512,  93  S.  W. 
642.     But  see  §  1686  ante,  vol.  4. 

98.  i  2584  ante. 
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not  preclude  an  action  by  him  thereafter.^®  So  the  owner 
of  property  which  has  been  entered  for  taxes,  and  who 
will  I  be  liable  to  pay  taxes  thereon  as  soon  as  the  taxes 
are  collectible  by  law,  is  a  taxpayer,  sq  as  to  be  entitled 
to  sue,  although  he  has  not  resided  long  enough  in  the 
municipality  to  have  actually  paid  taxes.^ 

§  2586.     Same — pecuniary  interest. 

It  is  generally  held,  unless  otherwise  provided  by  stat- 
ute, that  a  taxpayer  cannot  sue  to  enjoin  an  illegal  or 
unauthorized  act  on  the  part  of  a  municipality  unless 
such  act  will  result  in  an  increase  of  his  taxes  or  will 
otherwise  result  in  direct  or  indirect  pecuniary  injury 
to  him.*    For  instance,  a  general  taxpayer,  as  such  can- 


99.  city-Item  C!o-Operative 
Printing  Co.  v.  New  Orleans,  51 
La.  Ann.  713,  716,  25  So.  313. 

1.  Alexander  v.  Johnson,  144 
Ind.  82,  84,  41  N.  E.  811. 

2.  District  of  Oolumlna.  Dewey 
Hotel  Co.  V.  United  States  Elec- 
tric Lighting  Co.,  17  App.  (D.  C), 
356. 

Georgia.  Blanton  v.  Merry,  116 
Ga.  288,  42  S.  B.  211;  Gainesville 
y.  Simmons,  96  Ga.  477,  23  S.  E- 
608. 

Illinois.  LoTlngton  v.  "Wider, 
53  m.  302,  306. 

Iowa.  See  Collins  v.  Keokuk, 
147  la.  605.  125  N.  W.  231. 

Louisiana.  Morris  v.  Municipal 
Gas  Co.,  121  La.  1016,  46  So.  1001; 
McMahon  v.  New  Orleans,  52  La. 
Ann.  1226,  27  So.  650. 

Michigan.  Kimmerle  v.  Cas- 
sopolis,  160;  Mich.  90,  125  N.  W. 
65;  ChafCee  v.  Granger,  6  Mich. 
51,  60. 

Montana.  Moose  v.  Jackey,  34 
Mont.  165,  85  Pac.  882. 

'Nebraska.  Parody  v.  School 
Dist.  No.  11,  15  Neb.  514,  19  N.  W. 
633. 


New  York.  Peck  v.  Belknap,  8 
N.  Y.  S.  265,  55  Hun,  91. 

Pennsylvania.  Gilfillan  v.  Grier, 
145  Pa.  St.  317,  22  Atl.  593  (in- 
junction sought  against  county 
treasurer  to  enjoin  selection  of 
certain  bank  as  depository  of  pub- 
lic funds). 

Utah.  Brummitt  v.  Ogden 
Waterworks  Co.,  33  UUh,  285,  93 
Pac.  828. 

Wisconsin.  Bell  v.  Plattville, 
71  Wis.  13^,  36  N.  W.  831;  Law- 
son  V.  Milwaukee  &  N.  Ry.  Co.,  30 
Wis.  597,  605. 

United  States.  Moore  v.  Walla 
Walla,  60  Fed.  961  (taxpayer  can- 
not sue  to  prevent  construction  of 
waterworks  merely  because  con- 
tract rights  of  another  company 
will  be  thereby  violated). 

See  also  Smith  v.  St.  Paul,  72 
Minn.  472,  75  N.  W.  708. 

§  803  ante,  vol.  2. 

High,  Inj.  (4th  Ed.),  §  1298  et 
seq. 

But  see,  as  contra,  Winn  v. 
Shaw,  87  Cal.  631,  25  Pac.  968,  fol- 
lowed in  Barry  v.  Goad,  89  Cal. 
215,  26  Pac.  785. 
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not  sue  to  restrain  the  letting  of  a  contract  for  improve- 
ment of  a  street,  where  the  expense  is  to  be  defrayed  by 


Must  show  a  special  interest 
growing  out  of  the  likelihood  of 
an  increase  in  his  taxes.  State  ex 
rel.  T.  Kohnke,  109  La.  838,  33  So. 
793. 

Taxpayer  cannot  complain  of  a 
provision  in  a  lighting  contract 
for  a  special  levy  of  taxes,  where 
it  Is  not  shown  to  he  a  damage  to 
him  by  being  In  excess  of  the  tax 
limit.  Reid  v.  Trowbridge,  78 
Miss.  542,  29  So.  167. 

The  act  of  a  municipality  in  dis- 
continuing a  street  cannot  he 
questioned  by  one  suing  merely 
as  a  taxpayer  and  who  is  not 
specially  injured  by  the  discon- 
tinuance. Moore  v.  Meroney,  154 
N.  C.  158,  69  S.  E.  838. 

Where  a  city  purchases  ma- 
chines by  virtue  of  statutory  au- 
thority, and  under  an  agreement 
that  it  will  not  be  liable  therefor 
until  all  doubt  has  been  resolved 
in  favor  of  the  utility  of  the  ma- 
chines, a  taxpayer  cannot  enjoin 
their  purchase  on  the  ground  that 
they  are  not  adaptable  and 
efficient.  Shoemaker  v.  Des 
Moines,  129  la.  244,  105  N.  W.  520, 
3  I*  R.  A.  (N.  S.)  382. 

A  taxpayer  who  is  not  a  subse- 
quent appropriator  cannot  main- 
tain an  action  to  prevent  a  city 
from  diverting  water  from  a 
stream  on  the  ground  that  the  city 
may  thereby  injure  subsequent 
appropriators.  Carlson  v.  Helena, 
43  Mont.  1,  114  Pac.  110. 

Where  the  employment  of  a 
counselor  to  assist  the  city  solici- 
tor in  litigation  is  to  be  paid  for 
out  of  the  solicitor's  salary,  a  tax- 


payer cannot  question  such  em- 
ployment. Cole  V.  Atlantic  City, 
69  N.  J.  L.  131,  54  Atl.  226. 

Where  it  does  not  appear  that  a 
taxpayer  is  obliged  to  obtain 
v;^ater  from  a  company  which  the 
city  has  entered  into  an  illegal 
contract  with,  or  that  he  is  there- 
by prevented  from  obtaining 
water  elsewhere  at  a  more  rear 
sonable  rate,  he  cannot  maintain 
an  action  to  vacate  such  contract. 
Altgelt  V.  San  Antonio,  81  Tex. 
436,  17  S.  W.  75,  13  L.  R.  A.  383. 

Grant  of  francfiise.  Where  a 
taxpayer  is  not  threatened  with 
additional  liability  by  the  grant- 
ing of  a  franchise  by  the  munici- 
pality, he  cannot  maintain  an  ac- 
tion to  restrain  a  grant  thereof, 
dark  V.  Interstate  Independent 
Tel.  Co.,  72  Neb.  883,  101  M.  W. 
977. 

Carr/ing  on  of  coal  business, 
by  municipality,  will  not  be  en- 
joined by  rival  dealer  where  he 
shows  n6  past  or  prospective  in- 
jury. Baker  v.  Grand  Rapids,  142 
Mich.  687,  106  N.  W.  208. 

Taxpayer  cannot  restrain  any 
action  of  the  municipal  officials 
merely  because  it  will  have  the 
effect  of  lessening  the  profits  of  a 
business  in  which  he  is  engaged. 
Stone  V.  Oconomowoc,  71  Wis. 
155,  36  N.  W.  829. 

Interest  presumed.  Where  a 
city  council  proceeds  illegally  in 
the  matter  'of  lighting  the  city 
streets,  it  will  be  presumed  that 
such  disregard  of  the  law  is  In- 
jurious to  a  taxpayer,  and  he  need 
not  show  actual  peqanlary  dam- 
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•special  assessments  upon  benefited  property;  and  he  has 
no  standing  in  court  until  an  attempt  is  made  by  the 
municipal  authorities,  after  the  assessment  fails,  if .  it 
does  fail,  to  discharge  the  debt  from  the  general  funds 
of  the  municipality.*  So  where  a  city  owned  a  city  hall, 
it  was  held  that  a  taxpayer  could  not  enjoin  it  from  us- 
ing or  leasing  parts  of  it  for  theatres,  dances,  etc.,  on 
the  theory  that  the  taxes  would  not  be  increased  thereby 
but  would  be  diminished  by  such  leasing.*  However,  the 
act  need  not  be  such  a  one  as  will  result  in  an  immediate 
increase  in  taxation  but  it  is  sufficient  that  the  ultimate 
result  will  be  increased  taxes.  Furthermore,  it  would 
seem  that  the  act  need  not  result  in  an  increase  in  taxes 
if  municipal  property  is  unlawfully  disposed  of,  so  that 
taxpayers  are  injured  by  being  deprived  of  their  prop- 
erty, the  property  of  the  municipality  being  considered 
the  property  of  its  taxpayers.  And  in  some  cases  the 
rule  as  to  pecuniary  injury  has  been  extended  to  the 
limit,"  while  in  other  cases,  referred  to  hereafter,  it  would 

age.     Santa  Rosa  Lighting  Co.  v.  ber  Asphalt  Pav.  Co.,  96  Minn.  9, 

"Woodward,    119    Cal.   30,   50    P^c.  104  N.  W.  566. 

1025.  4.    Bell   T.    Plattville,    71    Wis. 

The   prevention    of   competitive  139,  36  N.  W..831. 

bidding  for  a  contract,  as  required  Owner  of  a  hall  cannot  restrain 

by    statute,    is    presumptive    evi-  the  municipality  from  lawfully  let- 

dence     of     injury     to     taxpayers,  ting   the   city   hall   for   entertain- 

Grace  v.  Fobes,  118  N.  Y.  S.  1062,  ments  on  the  ground  that  it  les- 

64  Misc.  Rep.  130.  sens   his   profits.    Stone   v.    Oco- 

3.     Merritt  v.  Duluth,  103  Minn,  nomowoc,  71  Wis.  155,  36  N.  W. 

236,  114  N.  W.  758.  829. 

But  a  taxpayer  has  such  an  in-  5.  In  Re  Cole's  Estate,  102 
terest  as  will  authorize  him  to  en-  Wis.  1,  78  N.  W.  402,  72  Am.  St. 
join  the  execution  of  a  paving  Rep.  854,  "real  and  J)ersonaI  prop- 
contract  on  the  ground  that  it  is  erty  was  willed  in  remainder  to  a 
void,  although  he  is  not  an  abutt-  city  in  trust  for  the  establishment 
ing  owner  and  it  is  for  the  most  of  a  public  library  and  a  home 
part  to  be  paid  by  special  assess-  for  the  aged  poor,  and  &,  contro- 
ments  against  abutting  property,  versy  arose  between  the  executors 
where  the  cost  of  paving  of  street  and  the  city,  in  the  county  court, 
intersections  is  to  be  borne  by  the  as  to  whether  certain  expenditures 
municipality.     Patterson    v.    Bar-  upon    the    property    should     be 
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seem  that  the  court  wholly  ignored  this  rule  as  to  the 
necessity  for  pecuniary  injury.  For  instance,  it  has  been 
held  that  a  taxpayer  may  prevent  an  untrue  official  dec- 
laration of  the  result  of  an  election  on  a  proposition  to 
issue  bonds,  although  the  declared  result  of  the  election 
is  against  the  issuance  of  the  bonds.®  In  such  a  case  it 
is  not  evident  how  pectmiary  injury  could  have  resulted 
to  taxpayers. 

Likewise,  if  plaintiff  is  a  taxpayer  the  amount  of  his 
damage  is  immaterial.  The  money  interest  of  the  coin- 
plaining  party,  if  there  is  any,  is  sufficient,  although  in- 
finitesimal.'^ 


charged  against  the  life  tenant  of 
the  property,  or  against  the  cor- 
pus of  the  estate.  The  county 
court  decided  against  the  city, 
and,  the  city  officials  declining 
to  appeal,  a  taxpayer  intervened 
and  took  the  appeal  to  the  cir- 
cuit court;  and  his  right  to  do  so 
was  sustained  by  this  court. 
Here  no  taxpayer  could  be  said, 
in  strictness, '  to  have  suffered  a 
direct  or  pecuniary  injury  by  the 
decision  of  the  county  court,  or 
the  failure  to  appeal  therefrom; 
but  the  illegal  diminution  of  the 
trust  property  was  a  distinct  in- 
vasion of  the  property  of  the  cor- 
poration, in  which  each  Individual 
taxpayer  or  member  of  the  corpo- 
ration had  a  substantial  interest, 
notwithstanding  the  property 
could  only  be  used  for  the  pur- 
poses of  the  trust,  and  its  entire 
loss  wouia  not  necessarily  result 
in  increased  taxation.  So  under- 
stood, the  case  is  in  entire  hax- 
mony  •sfith  the  general  principles 
laid  down  in  the  other  cases  in 
this  court.  Further  than  this  it  is 
not  believed  that  any  case  has 
gone    In    this   court,   nor    ia    It 


believed  that  any  further  ex- 
tension of  the  rule  is  expedient  or 
necessary."  Per  Justice  Winslow 
in  Linden  Land  Co.  v.  Milwaukee 
El.  R.  &  L.  Co.,  107  Wis.  493,  83 
N.  W.  851. 

May  compel  municipality  to  ad- 
vertise for  bids  where  the  stat- 
ute requires  the  contract  to  be 
let  to  the  lowest  bidder.  Santa 
Rosa  Lighting  Co.  v.  "Woodward, 
119  Cal.  30,  50  Pac.  1025,  holding 
that  it  is  not  essential  to  show 
actual  pecuniary  damages  where 
the  object  is  to  compel  compli- 
ance with  a  statute,  since  it 
"should  be  presumed  that  where 
the  law  enjoins  a  duty  upon  a 
municipal  body,  and  specifically 
points  out  the  mode  of  its  per- 
formance, that  a  violation  of  that 
duty  and  a  disregard  of  the  mode 
of  its  performance  will  work  in- 
jury." 

6.  Gibson  V.  Trinity  County 
Sup'rs,  80  Cal.  859,  366,  22  Pac 
225. 

7.  Chippewa  Bridge  Co.  v.  Du- 
rand,  122  Wis.  85,  99  N.  W.  603, 
106  Am.  St.  Rep.  931. 
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§  2587.  Same — injury  different  from  that  sustained  by 
other  taxpayers. 
The  old  New  York  nile,^  followed  at  one  time  in  a  few 
other  states,*  was  that  a  taxpayer  could  not  sue  unless 
his  injury  was  special  in  the  sense  that  it  was  different 
from  that  sustained  by  otbex  taxpayers,  i  This  rule,  how- 
ever, does  not  prevail  to-day,  except  possibly  in  one  or 
two  states  where  the  rule  is  not  clearly  stated  in  the 
decisions,^"  but  it  is  now  held  that  it  is  sufficient  that 


But  see  Fugate  v.  McManama, 
50  Mo.  App.  39,  42. 

The  value  of  plaintiff's  property 
is  immaterial.  Brockman  v.  Cres- 
ton,  79  la.  587,  44  N.  W.  822. 

8.  Demarest  v.  Wickham,  63  N. 
y.  320;  Roosevelt  v.  Drapef,  23 
N.  Y.  318  (affirming  16  How.  Pr. 
137,  7  Abb.  Pr.  K^g);  Doolittle 
v.  Broome  County  Sup'rs,  18  N. 
Y.  155  (overruling  Appleby  v.  New 
York  City,  15  How.  Pr.  (N.  Y.) 
428);  Ketcbum  v.  Buffalo,  14  N. 
Y.  356;  Davis  v.  New  York  City, 
14  N.  Y.  506,  67  Am.  Dec.  186; 
Tifft  V.  Buffalo,  65  Barb.  (N.  Y.) 
460;  Korff  v.  Green,  16  How.  Pr. 
(N.  y.)  140,  7  Abb.  Pr.  (N.  Y.) 
108. 

9.  Wood  V.  Bangs,  1  Dak.  179, 
184,  46  N.  W.  586;  Nixon  v.  School 
Dist.  No.  92,  32  Kan.  510,  4  Pac. 
1017;  Miller  v.  Palermo,  12  Kan. 
14;  Craft  v.  Jackson  County,  5 
Kan.  518;  Miller  v.  Grandy,  13 
Mich.  540,  550. 

See  also  Jones  v.  Little  Rock, 
25  Ark.  301. 

10.  See  Bryant  v.  Logan,  56  W. 
Va.  141,  142,  49  S.  B.  21. 

In  Tennessee,  in  Patten  v. 
Chattanooga,  108  Tenn.  197,  65  S. 
W.  414,  it  is  held  that  complain- 
ants must  be  threatened  with  an 
injury  "not  common  to  the  body 


of  the  citizens."  The  action  was 
one  to  have  an  ordinance  grant- 
ing .a  telegraph  and  telephone 
franchise  to  use  streets  declared 
void.  The  court  held  that  the 
complaining  taxpayers,  not  being 
abutting  owners,  were  no  more 
injured  than  all  other  citizens  in 
the  municipality,  and  hence  were 
not  entitled  to  sue.  It  was  said: 
"The  ordinance  does  not  deal  with 
the  question  of  taxation,  and 
hence  cannot  affect  their  tax  bur- 
dens. The  streets  as  streets,  are 
not  the  property.  In  any  sense,  of 
individual  citizens.  A  taxpayer 
has  no  more  proprietary  interest  in 
them  than  any  other  citizen. 
*  *  *  An  abutting  lot  owner  has 
a  special  interest  in  them.  *  *  * 
If  this  be  impaired,  he  suffers  a 
special  injury  and  may  maintain 
an  action.  But  complainants 
make  no  claim  of  this  kind.  *  *  * 
Complainants  can  sustain  no  in- 
jury in  this  respect  which  is  not 
common  to  all  members  of  the 
public."  However,  the  case  rec- 
ognizes the  rule  that  if  the  act 
complained  of  will  increase  the 
burden  of  taxation  upon  each  in- 
dividual taxpayer  he  will  sustain 
an  injury  not  common  to  those 
citizens  who  are  not  taxpayers, 
and  may  sue.     Hence,  it  is  sub- 
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plaintiff  taxpayer  will  be  pecuniarily  injured  by  the  act 
althougb  other'  taxpayers  will  be  injured  in  the  same 
way." 

§  2588.     Same — estoppel  to  sue. 

A  taxpayer  may  be  estopped  to  bring  a  taxpayer's 
suit  because  of  his  acquiescence  or  other  conduct.*^  But 
knowledge  of  this  fixing  of  the  salary  of  a  public  officer 
at  a  sum  in  excess  of  that  allowed  by  law,  and  of  the 
payment  thereof,  without  objection,  does  not  estop  a  tax- 
payer to  sue  to  require  the  officer  to  refund  the  ex- 
cess." So  the  allowance  of  a  claim  by  the  council  does 
not  estop  a  taxpayer  to  sue  to*  enjoin  payment.^*     Fur- 


mitted  that  the  most  that  can  be 
said  for  this  decision  is  that  it 
merely  holds  the  general  rule  that 
a  taxpayer  cannot  sue  unless  he 
is  or  -will  be  injured  as  a  tax- 
payer if  the  act  is  done,  and  does 
not  hold  that  the  injury  to  a  tax- 
payer must  be  different  in  kind 
from  the  injury  to  other  taxpay- 
ers, although  some  of  the  lan- 
guage used  may  bear  such  con- 
struction. 

11.  Noble  V.  Davison  (Ind. 
1911),  96  N.  E.  325;  Jordan  v. 
Logansport,  171  Ind.  121,  86  N. 
B.  47;  Meyer  v.  Boonville,  162 
Ind.  165,  70  N.  B.  146;  Sherburne 
V.  Portsmouth,  72  N.  H.  539,  58 
Atl.  38;  point  4  of  official  syllabi 
in  Hannan  v.  Lawton,  25  Okla. 
372,   107   Pac.   646.  , 

See  also  Graves  v.  Jasper 
School  Tp.,  2  S.  D.  414,  416,  50 
N.  W.  904. 

§  801,  note   34    ante,  vol.  2. 

12.  Plaintiff  may  be  estopped 
to  question  the  validity  of  muni- 
cipal bonds  the  payment  of  which 
is  sought  to  be  enjoined.  Schmitz 
V.  Zeh,  91  Minn.  290,  97  N.  W. 
1049. 


Estoppel,  facts  held  not  to  con- 
stitute. Rock  Island  v.  Huesing, 
25  111.  App.  600,  rev'd  on  other 
grounds  in  128  111.  465,  21  N.  E. 
558,  15  Am..  St.  Rep.  129;  Luther 
V.  Wheeler,  73  S.  C.  83,  52  S.  E. 
874,  4  L.  R.  A.    (N.   S.)    746. 

Where  the  purchaser  of  a  lot 
knew  that  his  grantor  had  signed 
the  petition  for  the  paving  of  the 
street,  and  he  acquiesced  in  the 
construction  of  the  improvement 
until  It  was  completed,  and  the 
improvement  is  reasonable  in  cost 
and  a  benefit  to  his  lot,  he  is  es- 
topped from  maintaining  an  ac- 
tion to  restrain  the  issuance  of 
bonds  to  pay  for  the  Improvement. 
Lawton  v.  Racine,  137  Wis.  598, 
119  N.  W.  331. 

Failure  of  plaintiff  to  object  to 
previous  Illegal  expenditures  for 
the  same  purpose  does  not  bar 
the  right  to  sue.  Savidge  v. 
Spring  Lake,  112  Mich.  91,  70 
N.  W.  425. 

13.  Drennen  v.  Griffin,  150  Ala. 
241,  43  So.  785. 

14.  Fullerton  v.  Des  Moines 
(la.),  115  N.  W.  607. 
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thermore,  the  affirmative  vote  of  a  member  of  the  council 
on  the  final  passage  of  an  ordinance  does  not  estop 
him,  in  the  capacity  of  a  taxpayer,  to  assert  its  illegal- 
ity." 

§  2589.    Time  to  sue  and  laches. 

A  taxpayer's  suit  lies  to  declare  void  a  contract  for 
a  public  improvement  and  to  enjoin  payments  thereon, 
although  not  brought  until  after  the  completion  of  the 
work,  and  it  has  been  said  that  "the  power  to  maintain 
successfully  such  an  action  has  never  been  limited  to 
cases  where  the  work  has  not  yet  been  don,e,  and,  if  it 
were,  there  would  be  few  cases  where  unfaithful  public 
officials  and  designing  contractors  could  be  prevented 
from  despoiling  the  public  treasury." i*  So  the  court 
may  grant  relief  against  a  misappropriation  of  munici- 
pal funds  after  the  act  has  been  committed  as  well  as 
enjoining  the  commission  of  the  act.^'^  On  the  other 
hand,  a  taxpayer's  suit  lies  to  have  an  ordinance  de- 
clared invalid,  where  it  creates  a  money  obligation  on 
the  part  of  the  municipality,  before  any  tax  levy  has 
been  made  under  the  ordinance.** 

However,  laches  of  a  taxpayer  in  bringing  suit  may 
constitute  a  good  defense,  under  some  circumstances.** 

15.  Stadler  v.  Fahey,  87  HI.  App.  Ky.  IgO,  83  S.  W.  116,  26  Ky.  Law 
411.  Rep.  1102,  68  L.  R.  A.  300, 

16.  Per  Justice  Wlnslow  In  19.  Parker  v.  Concord,  71  N. 
Cawker  v.  Milwaukee,  133  Wis.  H.  468,  52  Atl.  1095;  Pugh  v. 
35     113    N.   W.    417.  Cincinnati  Edison  Electric    Light 

See    also    Allen    v.    Davenport,  Co.,   19    Ohio    Clr.    Ct    Rep.   594, 

107  la.  90,  77  N.  W.  532.  10  O.  C.  D.  573. 

The  fact  that  the  contract  Laches  may  preclude  a  tax- 
found  to  be  illegal  has  been  com-  payer's  suit  to  enjoin  the  payment 
pleted  after  the  commencement  of  bonded  indebtedness.  Schnell 
of  the  taxpayer's  suit,  is  of  no  v.  Rock  Island,  232  111.  89,  83  N. 
weight.    Chippewa  Bridge  Co.  v.  E.  462. 

Durand,   122   Wis.    85,    99    N.   W.  What  constitutes  laches.  O'Mal- 

603,  106  Am.  St  Rep.  931.  ley  v.  Olyphant,  198  Pa,  St.  525, 

17.  Jackson  v.  Norris,   72  111.  48   Atl.   483. 

364.  Four  days  delay  in  suing  to  en- 

18.  Ramsey  v.  Shelbyville,  119      Join     illegal      expenditures     not 
5  McQ.  65 


5346 


Municipal  Coepoeations. 


§2590 


Thus,  where  the  acts  of  mimicipal  officers  are  within  the 
power  of  the  municipality,  and  the  only  objection  is  the 
method  of  procedure,  laches  will  defeat  a  taxpayer's 
suit.^"  So  it  has  been  held  that  it  is  too  late  to  sue  to 
enjoin  the  execution  of  an  unconstitutional  statute  for 
an  improvement,  after  voluntary  payment  by  plaintiff 
of  all  taxes  assessed  or  to  be  assessed  against  him  for 
that  purpose.^  ^ 

§  2590.    Acts  which  may  be  enjoined. 

Two  elements  go  to  make  up  a  taxpayer's  suit,  namely: 
(1)  a  wrongful  act  of  the  municipality  and  (2)  injury 
resulting  to  the  complaining  taxpayer.^*  These  two  must 
coexist.  If  the  element  of  injury  exists,  then  any  illegal 
or  unauthorized  act  of  a  municipality,*^  such  as  the  crea- 


laches.      Black    v.    Detroit,    119 
Mich.  571,  78  N.  W.  660. 
Estoppel,  §  2588,  ante. 

20.  Parker  v.  Concord,  71  ^N. 
H.   468,  52  Atl.  1095. 

21.  State  V.  Bader,  56  Ohio  St. 
718,  47  N.  E.  564. 

22.  §    2586    ante. 

23.  See  Alpena  v.  Alpena  Cir- 
cuit Judge,  97  Mich.  550,  56  N. 
W.  941. 

Abuse  of  corporate  power  in 
general.  Inge  v.  Board  of  Public 
Works  of  Mobile,  135  Ala.  187, 
33  So.  678,  93  Am.  St.  Rep.  20; 
Alpena  v.  Kelley,  97  Mich.  550, 
56  N.  W.  941. 

One  or  more  taxpayers  of  a 
municipal  corporation  may  main- 
tain a  suit  for  relief  against  il- 
legal official  action  that  may  re- 
sult to  their  prejudice  as  tax- 
payers. Johnson  v.  New  Orleans, 
105  La.   149,  29   So.   355. 

Where  a  statute  granting  cer- 
tain power  to  a  municipal  cor- 
poration prescribes  the  mode  in 
which  it  is  to  be  exercised,  an 
attempt  to  exercise  such  power  in 


violation  of  the  statute  will  be 
restrained  at  the  suit  of  a  tax- 
payer. Westbrook  v.  Mlddlecoft, 
99   111.   App.   327. 

Ordinance  providing  for  elec- 
tion of  officers.  May  enjoin  car- 
rying into  effect  of  ultra  vires 
ordinance  providing  for  the  elec- 
tion of  certain  officers,  on  the 
theory  that  their  compensation 
will  mean  added  taxation.  Ameri- 
cus  V.  Perry,  114  Ga.  871,  40  S. 
E.  1004,  57  L.  R.  A.  230. 

Engaging  in  business.  May  en- 
join municipality  from  engaging 
in  a  business  which  is  ultra  vires. 
Keen  v.  Waycross,  101  Ga.  588,  29 
S.  E.  42. 

Uitra  vires  loan  may  be  en- 
joined. Rushe  V.  Hyattsville,  116 
Md.  122,  81  Atl.  278. 

A  petitioner  for  a  referendum 
may  sue  to  enjoin  the  municipal- 
ity from  acting  under  an  ordi- 
nance without  submitting  it  to  the 
people  in  accordance  with  refer- 
endum proceedings.  State  v. 
Seattle,  59  Wash.  68,  109  Pac. 
309. 
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tion  of  illegal  indebtedness,^*  may  be  enjoined.  Thus,  if 
the  authority  to  do  the  act  complained  of  is  found  in  a 
poid  statute,  the  act  may  be  enjoined  by  taxpayers.^^ 
However,  a  taxpayer's  suit  does  not  lie  to  control  or 
interfere  with  the  discretion  of  a  municipal  board  or  of- 
ficer,^" at  least,  unless  there  is  fraud  or  gross  abuse  of 
the  discretion.^'^  However,  the  discretion  vested  in  mu- 
nicipal authorities,  especially  administrative  boards  and 
officers,  is  generally  neither  arbitrary  nor  unlimited,  and 
whenever  there  is  a  clear  abuse  of  such  discretion  the 
act  may  be  enjoined.^* 


24.  California.  Bradford  v.  San 
Francisco,  112  Cal.  537,  44  Pac. 
912. 

Maryland.  Baltimore  v.  Gill, 
31    Md.    375. 

Michigan.  Putnam  v.  Grand 
Rapids,  58  Mich.  416,  25  N.  W. 
330. 

Minnesota.  Hodgman  v.  Chi- 
cago &  St.  P.  Ry.  Co.,  20  Minn. 
48. 

Nebraska.  Tukey  v.  Omaha,  54 
Neb.  370,  74  N.  W.  613,  69  Am. 
St.  Rep.  711. 

§  2596  post. 

25.  Powell  V.  Providence,  127 
La.   66,   53   So.  429. 

26.  Moses  v.  Rlsdon,  46  la.  251; 
Chostkov  V.  Pittsburgh,  177  Fed. 
936,  942.  See  also  Patterson  v. 
Burlington,  141  la.  291,  119  N. 
W.  593. 

Exercise  of  discretion  In  ex- 
pending municipal  funds  cannot 
be  interfered  with  except  In  case 
of  plain  abuse.  Torrent  v.  Mus- 
kegon, 47  Mich.  115,  10  N.  W. 
132,   41  Am.   Rep.   715. 

Taxpayer  cannot,  by  injunc- 
tion, in  effect  obtain  a  decree 
commanding  the  law  department 
of  the  city  what  sort  of  a  defense 
It    shall    interpose    in    an   action 


brought  against  the  city.  Roby  v. 
Chicago,  215  111.  604,  74  N.  B. 
768. 

Mere  failure  of  a  public  officer 
to  exercise  a  discretion  in  such 
a  manner  as  will  Impose  a  large 
additional  cost  upon  a  municipal- 
ity should  not  be  enjoined.  Nath- 
an V.  O'Brien,  102  N.  Y.  S.  947, 
117   App.   Div.   664. 

Cost  of  building.  In  the  ab- 
sence of  bad  faith,  the  cost  of  a 
municipal  building  is  in  the  dis- 
cretion of  the  common  council 
and  cannot  be  Interfered  with  by 
injunction  in  a  taxpayer's  suit. 
Parker  v.  Concord,  71  N.  H.  468, 
52  Atl.  1095. 

Demolishing  building.  Cannot 
enjoin  council  from  demolishing 
a  public  building,  where  within  Its 
discretion.  Whitney  v.  New  Ha- 
ven, 58  Conn.  450,  20  Atl.  666. 

Settlement  of  disputed  claiim, 
fairly  made,  cannot  be  reviewed. 
Warren  v.  St.  Paul,  Fed.  Cas.  No. 
17,  199,  5  Dill.  498. 

27.  Inge  v.  Mobile,  135  Ala. 
187,  33  So.  678,  93  Am.  St.  Rep. 
20. 

28.  See  Fullerton  v.  Des 
Moines    (la.),  115  N.  W.  607. 
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It  follows  that  the  granting  of  franchises  to  use  the 
streets  will  not  ordinarily  be  interfered  with  in  a  tax- 
payer's suit,^®  unless  in  violation  of  the  law.^"  So,  the 
terms  on  granting  a  franchise  are  generally  discretion- 
ary with  the  council  and  will  not  ordinarily  be  interfered 
with  at  the  instance  of  a  mere  taxpayer.  For  instance, 
a  taxpayer,  as  such,  cannot  enjoin  the  granting  of  a 
street  franchise  over  a  few  fragments  of  widely  separated 
streets  to  a  street  railway  company,  free  of  charge, 
either  (1)  on  the  ground  that  another  company  had  of- 
fered a  large  sum  in  cash  for  the  franchise,  where  the 
latter  was  an  independent  company  while  the  grantee 
of  the  franchise  already  had  lines  on  most  of  the  streets 
of  the  city  so  that  transfers  could  be  required,  or  (2) 
on  the  ground  that  the  grantee  of  the  franchise  had  of- 
fered to  pay  a  large  sum  for  the  franchise  if  granted  the 


29.  Roby  v.  Chicago,  215  111. 
604,  74  N.  E.  768;  Johnson  v.  New 
Orleans,  105  La.  149,  29  So.  355; 
Clark  V.  Interstate  Independent 
Telephone  Co.,  72  Neb.  883,  101 
N.  W.  977;  Linden  Land  Co.  v. 
Milwaukee  El.  Ry.  &  L.  Co.,  107 
Wis.  493,  83  N.  W.  851. 

S  1632  ante,  vol.  4. 

But  see  State  v.  Judge  of  Di- 
■vision  A,  Civil  District  Court,  52 
La.  Ann.  1065,  27  So.  580. 

Grant  of  franchise.  If  the 
grant  of  a  franchise  to  use  the, 
streets  is  discretionary,  the  grant 
will  not  be  reviewed  in  a  tax- 
payer's suit,  at  least  in  the  ab- 
sence of  particular  circumstances. 
Linden  Land  Co.  v.  Milwaukee 
Electric  Ry.  &  Lighting  Co.,  107 
Wis.   493,   83   N.  W.   851. 

Unless  the  granting  of  a  fran- 
chise amounts  to  such  a  waste 
or  surr'ender  of  municipal  funds 
or  other  property  that  taxation 
will  be  increased  thereby,  a  tax- 


payer cannot  sue  to  restrain  Its 
being  granted.  Clark  v.  Interstate 
Independent  Tel.  Co.,  72  Neb.  883, 
101  N.  W.  977;  Linden  Land  Co. 
V.  Milwaukee  Electric  R.  &  L. 
Co.,  107  Wis.  493,  83  N.  W.  851. 

Want  of  consent  of  abutters 
to  street  railway  cannot  be  urged 
by  taxpayers  at  large  "but  only  by 
abutters.  Harrison  v.  Mt  Auburn 
Cable  Ry.  Co.,  9  Ohio  Dec.  805, 
17  Wkly.  Law  Bui.  265. 

30.  Keith  v.  Johnson,  109  Ky. 
421,  59  S.  W.  487,  22  Ky.  L.  Rep. 
947. 

The  extension  of  a  franchise  by 
a  municipal  corporation  is  not 
such  an  act  of  legislative  power 
as  to  be  free  from  equitable  In- 
terference, where  the  extension  Is 
clearly  contrary  to  the  municipal- 
ity's charter,  and  Is  lla.ble  to  be 
prejudicial  to  taxpayers.  Pop- 
pleton  V.  Moores,  62  Neb.  851,  88 
N.  W.  128,  aff'd  In  67  Neb.  388, 
93  N.  W.  747. 
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right  to  charge  five  cent  fares  until  1935.^^  So  a  fran- 
chise cannot  ordinarily  be  attacked  by  taxpayers  merely 
on  the  ground  that  it  is  exclusive.^^  So  injunction  will 
not  lie  because  acts  of  a  municipality  are  unwise  or  ex- 
travagant, where  not  ultra  vires,  fraudulent  or  corrupt.** 

§  2591..  Same — ^passage  and  enforcement  of  ordinances. 
Ordinarily,  the  passage  of  an  ordinance  is  a  legislative 
act  which,  as  a  rule,  a  court  of  equity  will  not  enjoin,** 
unless  it  is  beyond  the  scope  of  the  powers  of  the  munici- 
pality,** or  the  ordinance  is  an  act  in  the  exercise  of  its 
private  or  proprietary  capacity  rather  than  its  govern- 
mental or  public  capacity.*'  ' 


31.  Linden  Land  Co.  v.  Mil- 
waukee El.  R.  &  L.  Co.,  107  Wis. 
493,   83  N.  W.   851. 

§  1644  ante,  vol.  4. 

32.  Patten  v.  Chattanooga,  108 
Tenn.  197,  65  S.  W.  414. 

§§   1633-1637  ante,  vol.  4. 

Cannot  raise  question  as,  to 
power  to  grant  exclusive  right  to 
one  company  to  supply  the  muni- 
cipality with  water.  Dodge  v. 
Council  Bluffs,  57  la.  560,  10  N. 
W.   886. 

Taxpayer  cannot'  maintain  an 
action  to  test  the  validity  of  an 
ordinance  on  the  ground  that  it 
grants  an  exclusive  franchise 
contrary  to  public  policy,  as  the 
advisahility  of  granting  an  ex- 
clusive franchise  is  for  the  mun- 
icipal authorities,  and  cannot  be 
questioned  on  such  ground  except 
by  the  claimant  of  a  conflicting 
interest.  Patton  v.  Chattanooga, 
108  Tenn.  197,  65  S.  W.  414. 

33.  I  2575  ante. 

34.  i  705  ante,  vol.  2. 

A  distinction  is  drawn,  in  some 
cases,  between  enjoining  corpor- 
ate   action    on    the   part    of    the 


municipality  itself,  sucli  as  pas- 
sage of  ordinances  or  resolutions, 
and  injunctions  against  the  muni- 
cipal officers  or  agents  attempting 
to  execute  or  enforce  corporate 
resolutions,  ordinances,  by-lawsi 
or  orders.  Stevens  v.  St.  Mary's 
Training  School,  144  111.  336,  32 
N.  E.  962,  18  L.  R.  A.  832,  36 
Am.    St.   Rep.   438. 

35.  §  705,  p.  1534  ante,  vol.  2. 

36.  §  705,  p.  1536  ante,  vol.  2, 
and  see  also  §  704  ante,  vol.  2. 

In  most  jurisdictions,  the  power 
of  the  court  to  restrain  city  coun- 
cils depends  on  the  character  of 
the  business  they  are  transacting 
i.  e.,  if  they  are  considering  mat- 
ters of  a  purely  legislative  char- 
acter they  can  not  be  enjoined, 
but  if  their  proposed  action 
relates  to  the  ordinary  business 
affairs  of  the  city.  It  may  be 
restrained  provided  the  proposed 
action  is  illegal  and  the  person 
whose  rights  are  threatened  is 
entitled  to  equitable  relief,  i.  e., 
that  his  InjjUries  will  be  irrepar- 
able or  that  he  has  no  adequate 
legal  remedy  or  some  other  re- 
cognized ground  for  equitable  re- 
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Injunction  does  not  usually  lie  to  prevent  threatened 
violation  of  ordinances,^''  but  does  lie,  ordinarily,  unless 
there  is  an  adequate  remedy  at  law,  to  prevent  the  en- 
forcement of  void  ordinances?^ 

§  2592.     Same — acts  relating  to  bonds. 
Taxpayers  may  enjoin  the  issuance  of  municipal  bonds 


Ilef.  Sherburne  v.  Portsmoutii,  72 
K.  H.  539,  58  Atl.  38,  holding  that 
taxpayer  Is  entitled  to  relief  when 
the  city  council  are  acting  in  an 
administrative  capacity.  In  all 
cases  in  which  he  could  invoke  It 
against  an  individual. 

City  councils  act  In  a  trust  ca- 
pacity  in  administering  the  ordi- 
nary business  affairs  of  the  city, 
and  hence  equity  has  jurisdiction 
of  taxpayer's  suits  to  enjoin  ad- 
ministrative acts  of  the  council 
on  the  ground  that  a  trust  is  in- 
volved. Sherburne  v.  Ports- 
mouth, 72  N.  ,H.  539,  58  Atl.  38. 

Altering  grade  of  street.  "The 
only  real  question  presented  by 
the  record  is  whether  the  act  of 
the  city  in  attempting  to  change' 
the  grade  of  Monroe  street  at 
the  expense  of  the  city  gives  to 
any  taxpaying  citizen  the  right  to 
enjoin  the  proceeding.  There  is 
no  claim  that  the  city  can  law- 
fully alter  the  grade  of  that  part 
of  Monroe  street  already  estab- 
lished without  first  compensating 
the  owners  of  abutting  property 
for  any  damage  they  may  sustain 
thereby,  to  be  paid  for  by  as- 
sessment on  private  property 
within  a  certain  limited  district. 
If  the  city  council  is  about  to 
alter  the  grade  of  said  street  at 
the  expense  of  the  city,  its  pro- 
ceedings would  be  In  violation  of 


the  plain  letter  of  the  statute, 
and  would  thereby  cast  upon  the 
taxpayers  of  the  city  an  addition- 
al burden  because  of  the  expense 
incurred  by  such  proceedings. 
•  •  *  There  does  not  seem  to 
be  any  doubt  about  the  right  of  a 
taxpayer  in  such  cases  to  relief 
by  Injunction  for  himself  and  for 
others  similarly  situated."  Shack- 
leford  v.  Jefferson  (Mo.  App.), 
150  S.  W.  1123. 

37.  §   806  ante,  vol.  2. 

38.  §  805  ante,  vol.  2. 

Taxpayer,  may  enjoin  the  carry- 
ing into  effect  of  an  ultm  vires 
ordinance  providing  for  the  elec- 
tion of  certain  public  ofllcers, 
because,  when  elected,  such  offi-. 
cers  -w^ould  have  an  apparent 
claim  for  salary  which  would  cast 
a  burden  on  the  taxpayers  if  paid 
or  if  payment  be  resisted  in  cotirt. 
Americus  v.  Perry,  114  Ga.  871,  40 
S.  E.  1004,  57  L.  R.  A.  230. 

Ordinance  partly  Invalid. 
Where  an  ordinance  governing 
the  relations  between  a  city  and 
water  company  Is  valid  in  part 
and  partly  void,  a  taxpayer  can- 
not sue  to'  prevent  the  enforce- 
ment of  the  illegal  parts,  since, 
being  illegal,  they  cannot  be  en- 
forced by  the  water  company. 
Brummitt  v.  Ogden  Waterworks 
Co,  33  Utah  285,  93  P&c.  828. 
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without  authority,'*  as  where  the  issue  is  in  excess  of 


39.  Indiana.  Winamac  v.  Hud- 
dleston,  132  Ind.  217,  31  N.  E. 
561;  Deleware  County  v.  McClin- 
tock,  51  Ind.  325. 

Kentucky.  Frantz  v.  Jacob,  88 
Ky.  525,  11  S.  W.  654,  11  Ky. 
L.  Rep.  55;  Iglehart  v.  Da-wson 
Springs,  143  Ky.  140,  136  3.  W. 
210.  Compare  Bradford  v.  Glas- 
gow. 143  Ky.  401,  136  S.  W.  647. 

Minnesota.  Hamilton  v.  De- 
troit, 85  Minn.  83,  88  N.  W.  419; 
Hodgman  v.  Chicago  &  St.  P. 
Ry.  Co.,  20  Minn.   48. 

South  Carolina.  Maudlin  v. 
GreenviUe,  33  S.  C.  1,  11  S.  E. 
4S4,  8  L.  R.  A.  291  (need  not 
allege  special  damages  to  plain- 
tiffs). 

Tennessee.  Winston  v.  Tenn- 
essee &  Pac.  R.  Co.,  1  Baxt. 
(Tenn.)    60,  72-76. 

Wisconsin.  Lynch  v.  Eastern 
li.  P.  &  M.  Ry.  Co.,  57  Wis.  430, 
15  N.  W.  743;  Noesen  v.  Port 
Washington,  37  Wis.  168;  Law- 
son  V.  Schnellen,  33  Wis.  288, 
292;  Judd  v.  Fox  Lake,  28  Wis. 
583. 

Virginia.  Redd  v.  Henry  County, 
31  Gratt  (Va.)  695,  698,  holding 
statutory  remedy  to  contest  hond 
election    not    exclusive. 

Compare  Avery  v.  Job,  25  Ore. 
512,  36  Pac.  293;  Sauerherlng  v. 
Iron  Ridge  &  M.  R.  Co..  25  Wis. 
447. 

But  see  Jones  v.  Little  Rock,  25 
Ark.  301. 

New  York  Statute,  same  rule 
under.  Ayers  v.  Lawrence,  59  N. 
Y.  192. 

Restraining  bond  Issue,  How- 
ever,  the   Issuance   of   water   or 


light"  bonds  will  not  be  restrained 
because  the  system  proposed  is 
greater  than  the  immediate  needs 
of  the  municipality  demand.  Aus- 
tin V.  Nalle,  85  Tex.  520,  22  S. 
W.  668. 

So  bond  Issue  cannot  be  en- 
joined because  ordinance  provid- 
ing for  issue  does  not  provide 
for  levying  taxes  to  pay  interest 
and  to  create  a  sinking  fund. 
Cleveland  v.  Calvert,  54  S.  C. 
83,   31   S.  E.   871. 

Invalidity  of  election.  May  en- 
join issuance  of  bonds  on  the 
ground  of  the  invalidity  of  the 
election  at  which  the  bonds  were 
authorized.  Coleman  v.  Eutaw, 
157  Ala.  327,  47  So.  703. 

Ratification  of  bonds  by  the 
council  shortly  after  the  com- 
mencement of  suit  has  been  held 
to  preclude  the  right  to  enjoin 
their  issuance  on  the  ground  of 
illegal  delegation  of  power  [by 
the  council.  Naegely  v.  Saginaw, 
101  Mich.  532,  60  N.  W.  46. 

Adequate  remedy  at  law  by  ap- 
peal from  order  of  the  board  of 
county  commissioners  precludes 
taxpayer^  suit  to  enjoin  issuance 
and  sale  of  boncis.  Morgan  v. 
Kootenai  County,  4  Idaho  418,  39 
Pac.  1118. 

Discount,  issuing  at,  enjoined. 
Roumfort  v.  Harrisburg,  2  Pears. 
(Pa.)  101. 

Constitutionality  of  statute  as 
to  location  of  city  hall,  as  violat- 
ing right  of  local  self  government 
will  not  be  determined  in  suit  to 
restrain  issuance  of  bonds  for 
city  hall.  Carlisle  v.  Saginaw,  84 
Mich.  134,  47  N.  W.  444. 
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the  debt  limit;"  or  may  sue  to  cancel  bonds  illegally 
issued,*!  or  to  enjoin  the  payment  of  municipal  bonds 
on  -which  the  municipality  is  not  legally  liable.*''  And 
the  better  .rule  is  that  the  fact  that  securities,  when  is- 
sued by  a  municipality,  may  be  void  even  in  the  hands 
of  innocent  holders,  does  nofe preclude  a  taxpayer's  suit 
to  prevent  their  issuance,  to  avoid  a  multiplicity  of 
suits ;  *^  although  in  some  jurisdictions,  the  contrary  rule 
prevails  and~  it  is  held  that  if  bonds  issued  would  be  void 
even  in  the  hands  of  bona  fide  purchasers,  their  issu- 
ance will  not  be  enjoined,  on  the  theory  that  such  issu- 
ance cannot  injure  taxpayers.** 

However,  an  injunction  will  not  be  granted  to  restrain 
the  issuance  and  sale  of  municipal  bonds  on  the  ground 
that  the  proceeds  will  pass  into  unauthorized  hands,*" 
although  it  has  been  held  that  taxpayers  irtay  enjoin  the 
issuance  of  bonds  where  the  intent  is  shown  to  be  and 
in  pursuance  of  a  conspirkcy,  to  use  fraudulently  the 


40.  §  2595  post. 

41.  See  ot)inlon  of  Chief  Jus- 
tice Hyan  in  Bound  v.  Wisconsin 
Cent.  R.  Co.,  45  Wis.  543,  566. 

42.  But  see  Thompson-Houston 
Electric  Co.  v.  Newton,  42  Fed. 
723,  holding  that  the  fact  that 
they  were  sold  and  delivered  be- 
fore the  ordinance  providing  for 
issuing  them  took  effect  is  not 
ground. 

Injunction  against  payment  of 
bonds  unlawfully  Issued,  refused, 
were  debt  a  valid  one.  Scott  v. 
Twombley,  46  N.  Y.  S.  699,  20 
App.  Div.  535. 

There  is  no  such  misapplication 
of  funds  as  to  warrant  enjoin- 
ing the  payment  of  bonds,  mere- 
ly because  the  proceeds  of  such 
bonds  have  been  illegally  used. 
White  V.  Chatfield,  116  Minn. 
371,   133   N.   W.   962. 

43.  Lynchburg  &  R.  St.  R.  Co. 


V.  Dameron,  95  Va.  545,  28  S.  E. 
951. 
High,  Inj.    (4th  Ed.).   §    1262a. 

44.  McCoy  v.  Briant,  53  Cal. 
247,  249;  Polly  v.  Hopkins,  74 
Tex.  145,  11  S.  W.  1084;  Bolton 
V.  San  Antonio  (Tex.  Civ.  App.), 
21  S.  W.  64  (rehearing  granted 
en  another  ground  in  21  S.  W. 
401). 

If  the  bonds  show  on  their 
face  that  they  are  illegal,  so  that 
there  can  be  no  bona  fide  holder 
of  them,  an  Injunction  will  not 
lie  to  restrain  their  Issuance. 
Harrington  v.  Plainview,  27  Minn. 
224,  6  N.  W.  777. 

45.  Tampa  v.  Salomonson,  35 
Fla.  446,  17  So.  581. 

Intent  to  misappropriate  pro- 
ceeds of  bond  issue  no  ground  for 
enjoining  sale  of  bonds.  State 
v.  Clay  Center,  76  Kan.  366,  91 
Pao.  91. 
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proceeds  to  pay  bonuses  to  industries  which  may  be  in- 
duced to  locate  within  the  municipality.*®  So  if  the 
bonds  have  already  been  sold,  their  sale  will  not  be  en- 
joined.*'' 

Taxpayers  may  also  enjoin  a  municipality  from  in- 
dorsing the  bonds  of  a  railroad  company,  where  it  has 
no  power  to  do  so.*^ 

§  2593.     Same — making  or  performance  of  illegal  con- 
tracts. 
A  taxpayer's  suit  lies  to  enjoia  the  municipality  from 
entering  into  an  ultra  vires  or  unauthorized  contract,*® 


46.  Bates  v.  Hasting,  145  Mich. 
574,  108  N.  W.  1005. 

47.  Alma  v.  Loehr,  42  Kan. 
308,  22  Pac.  424. 

48.  Blake  v.  Macon,  53  Ga.  172. 
Taxpayers   may   sue   to   enjoin 

the  municipality  from  guaranty- 
ing bonds  of  a  private  corpora- 
tion. Lynchburg  &  R.  St.  Ry.  Co. 
V.  Dameron,  95  Va.  545,  28  S.  B. 
95L 

49.  California.  Yarnell  v.  Los 
Angeles,  87  Cal.  603,  25  Pac.  767. 

Indiana.  Valparaiso  v.  Gard- 
ner, 97  Ind.   1,   49  Am.  Rep.   416. 

Louisiana.  Redersheimer  v. 
Flower,  52  La.  Ann.  2089,  28  So. 
299. 

Minnesota.  LeTourneau  t.  Hu- 
go, 90  Minn.  420,  97  N.  W.  115. 

Pennsylvania.  Davis  v.  Doyles- 
town,  3  Pa.  Co.  Ot.  Rep.  573. 

Texas.  Austin  v.  McCall,  95 
Tex.  565,  68  S.  W.  791,  rev'g  on 
other  grounds  67  S.  W.  192. 

Whenever  the  performance  of 
a  contract  will  increase  the  bur- 
den of  taxation,  a  taxpayer  may 
contest  Its  validity  in  court.  Han- 
dy V.  New  Orleans,  39  La.  Ajin. 
107,  1  So.  593. 


A  resident  taxpayer  of  an  im- 
provement district  may  Invoke 
the  aid  of  equity  to  restrain  the 
carrying  into  effect  ot  an  invalid 
contract  for  paving  and  guttering 
said  district.  El  Reno  v.  Cleve- 
land-Trinidad Pav.  Co.,  25  Okla. 
648,  107  Pac.  163,  27  U  R.  A. 
(N.  S.)   650. 

He  may  restrain  the  expendi- 
ture of  public  funds  under  a  con- 
tract made  In  pursuance  of  an 
ordinance  requiring  work  called 
for  by  the  contract  to  be  done 
by  union  labor.  Holden  v.  Alton, 
179  111.  318,  53  N.  E.  556. 

A  taxpayer  may  enjoin  the  ex- 
ecution of  a  contract  by  a  board 
ot  education  which  provides  for 
the  employment  of  none  but  union 
men  thereunder.  Adams  v.  Bren- 
an,  177  111.  194,  52  N.  E.  314,  42 
L.  R.  A.  718,  69  Am.  St.  Rep. 
222. 

He  may  enjoin  the  signing  and 
delivering  of  a  contract  for  light- 
ing the  city's  streets,  where  the 
authorities  have  not  pursued  the 
course  provided  by  law  in  award- 
ing the  contract.  Schiftmann 
V.  St  Paul,  88  Minn.  43,  92  N.  W. 
503. 
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and  plaintiff  need  not  wait  until  the  tax  is  levied.""  For 
instance,  the  letting  of  a  contract,  where  illegal  because 
of  the  corruption  of  a  member  of  the  council,  may  be 
enjoined.^i  In  some  jurisdictions,  however,  the  courts 
refuse  to  enjoin  municipalities  from  entering  into  a  void 
contract,  on  the  ground  that«^;here  is  no  irreparable  in- 
jury, since  the  municipality  can  always  defend  itself 
against  an  enforcement  of  the  contract,  and  therefore  no 
injury  results  to  the  taxpayer ;  ®^  but  generally  this  dis- 
•tinction  is  wholly  overlooked  and  the  contract  enjoined 
without  any  consideration  of  the  question  whether  it 
would  be  void  or  voidable.  Furthermore,  the  court  can- 
not enjoin  the  making  of  a  contract  unless  good  cause 
is  shown.®*    If  the  contract  is  a  valid  one,  it  cannot  ordi- 


He  may  restrain  a  school  dis- 
trict from  contracting  for  or  con- 
structing school  houses  at  un- 
authorized places,  and  contract- 
ing liabilities  therefor  which  the 
district  would  he  liable  for  and 
the  taxpayers  required  to  pay. 
Kellogg  V.  School  Dist.,  13  Okl. 
285,   74  Pac.  110. 

Purchase  of  property.  In  Rhode 
Island  a  bill  was  held  maintain- 
able to  restrain  a  city  from  mak- 
ing a  purchase  of  real  estate  In 
order,  by  controlling  it,  to  compel 
a  taxpayer  to  abandon  or  compro- 
mise litigation  with  the  munici- 
pality. Place  V.  Providence,  12  R. 
I.  1. 

50.  Mooney  v.  Clark,  69  Conn. 
241,  37  Atl.  506,  1080. 

When  suit  may  be  brought.  A 
suit  by  a  taxpayer  to  restrain  the 
carrying  into  effect  of  an  invalid 
contract  for  paving  is  not  prema- 
ture because  commenced  before 
the  passage  of  the  assessment  or- 
dinance and  the  creation  thereby 
of   a   lien   against   his    property. 


El    Reno    v.     Cleveland-Trinidad 
Pav.   Co.,   25   Okla.   648,   107  Pac. 
163,  27  L.  R.  A.  (N.  S.)   650. 
Time  to  sue,  |  2589  ante. 

51.  McMillan  v.  Fond  du  Lac, 
139   Wis.   367,  120  N.  W.  240. 

52.  Linden  v.  Case,  46  Cal.  171, 
175;  Public  Ledger  Co.  v.  Mem- 
phis, 93  Tenn.  77,  23  S.  W.  51, 
where  contract  was  about  to  be 
entered  into  without  advertising 
for  bids,  as  required  by  statute. 

Contra.  May  enjoin  making  of 
void  contract.  Fones  Bros.  Hard- 
ware Co.  v.  Erb,  54  Ark.  645,  i7 
S.  W.  7,  13  L.  R.  A.  353. 

A  taxpayer  can  not  enjoin  a 
board  of  supervisors,  a  quasi  ju- 
dicial body,  from  letting  a  con- 
tract contrary  to  law,  since  a  con- 
tract so  let  would  be  void,  and 
the  taxpayer  would  not  be  irrep- 
arably injured  thereby.  Barto 
V.  San  Francisco,  135  Cal.  494, 
67   Pac.  758. 

53.  McMaster  v.  Waynesboro, 
122  Ga.  231,  50  S.  E.  122. 


§2593 


Injunotion  :  Illegal  Contbacts. 


5355 


narlly  be  enjoined,**  even  if  an  ill  advised  one.''' 

The  performance  of  an  illegal  or  unauthorized  con- 
tract may  also  be  enjoined,^^  and  this  applies  to  the  en- 
forcement of  a,' contract  with  one  of  the  members  of  the 
cov/ncil.^'' 

So  fraud  in  entering  into  a  contract  will  be  inquired 
into.^*  And  fraud  in  the  execution  of  a  public  improve- 
ment contract  on  the  part  of  municipal  officers  and  the 
contractor,  which  will  result  in  damage  to  the  munici- 
pality, will  be  prevented  by  enjoining  further  fraudulent 
acts  under  the  contract.'^ 
It  has  been  held  that  the  making  or  performance  of  an 


54.  Tahlequah  v.  Gulnn,  5  Ind. 
T.  497,  82  S.  W.  886;  Shoemaker 
V.  Des  Moines,  129  la.  244,  105  N. 
W.  520,  3  L.  R.  A.  (N.  S.)  382; 
Klcketson  v.  Milwaukee,  105  Wis. 
591,  81  N.  W.  864,  47  L.  R.  A. 
685. 

55.  Cox  V.  Jones,  73  N.  H.  504, 
63  Atl.  178;  Walter  v.  McClellan, 
96  N.  Y.  S.  479,  48  Mis.  Rep. 
215. 

56.  Alabama.  Inge  v.  Mobile, 
135  Ala.  187,  33  So.  678,  93  Am. 
St.   Rep.   20. 

Illinois,  Holden  v.  Alton,  179 
111.  318,  53  N.  E.  556;  Adams  v. 
Brennan,  177  111.  194,  52  N.  E. 
314,  42  L.  R.  A.  718,  69  Am.  St 
Rep.  222  (contract  to  employ  none 
but  union  labor). 

Indiana.  Scott  v.  La  Porte,  162 
Ind.  34,  68  N.  E.  278,  69  N.  E. 
675;  Valparaiso  v.  Gardner,  97 
Ind.  1,  49  Am.  Rep.  416. 

Kentucky.  Dyer  v.  Newport, 
123  Ky.  203,  94  S.  W.  25,  29  Ky. 
L.  Rep.  656. 

M<irvlanA.  Bennett  v.  Balti- 
more, 106  Md.   484,   68  Atl.   14. 

Minnesota.  SchifCman  v.  St. 
Paul,  88  Minn.  43,  92  N.  W.  503, 


Oklahoma.  El  Reno  v.  Cleve- 
land-Trinidad Paving  Co.,  25  Okla. 
648,  107  Pac.  163,  27  L.  R.  A.  (N. 
S.)    650. 

Compare,  however,  Altgelt  v. 
San  Antonio,  81  Tex.  436,  17  S.  W. 
75,  13  L.  R.  A.  383,  followed  in 
Waco  Water  &  Light  Co.  v.  Waco 
(Tex.  Civ.  App.),  27  S.  W.  675. 

Contract  entered  into  before 
final  publication  of  ordinance. 
Davy  V.  Hyde  Park,  16  Ohio  Cir. 
Ct.  Rep.  506,  8  O.  C.  D.  371. 

May  attack  validity  of  contract 
whenever  its  enforcement  may  in- 
crease the  burden  of  taxation. 
Handy  v.  New  Orleans,  39  La. 
Ann.  107,  1  So.  593;  Conery  v. 
New  Orleans  Waterworks  Co.,  39 
La.  Ann.  770,  2  So.  555. 

57.  McBlhinney  v.  Superior, 
32  Neb.  744,  49  N.  W.  705,  follow- 
ing Grand  Island  Gas  Co.  v.  West, 
28  Neb.  852,  45  N.  W.  242. 

58.  Lackey  v.  Fayetteville 
Water  Co.,  80  Ark.  108,  96  S.  W. 
622. 

59.  Central  Bitulithic  Pav.  Co. 
v.  Manistee  Circuit  Judge,  132 
Mich.  126,  92  N.  W,  938. 
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illegal  contract  will  be  enjoined  witliout  regard  to  the 
great  benefits  wMcb  will  inure  to  the  municipality  there- 
from.^" 

§  2594.  Same — ^letting  of  contracts  where  competitive 
bids. 
Taxpayers,  as  such,  may  enjoin  the  execution  of  a  con- 
tract, where  not  submitted  to  competitive  bidding  as  re- 
quired by  statute.®^  So  if  a  municipal  contract  is  invalid 
because  of  failure  to  comply  with  provisions  as  to  com- 
petitive bidding,  payments  thereon  may  be  enjoined  in 
a  taxpayer's  suit,  and  it  is  no  defense  that  the  munici- 
pality obtained  a  good  bargain.®^  So  courts  may  enjoin 
entering  into  a  contract  differing  in  terms  from  the  ad- 
vertisement inviting  proposals.^^  And  performance  of 
a  contract  awarded  to  one  other  than  the  lowest  bidder 
will  be  enjoined."*  So  the  courts  may  restrain  the  mak- 
ing of  a  contract  where  specifications  in  submission  for 


60.  Coker  v.  Atlanta,  K.  &  N. 
Ry.  Co.,  123  Ga.  483,  51  S.  B. 
4S1. 

61.  Saxon  v.  New  Orleans,  124 
iia.  717,  50  So.  663. 

§  XUZhnte,  vol.  4. 

May  sue  to  set  aside  awarding 
of  contract  in  violation  of  law. 
Frame  v.  Felix,  167  Pa.  St.  47,  31 
Atl.  375,  27  L.  R.  A.  802. 

In  Iowa,  it  is  held  that  a  tax- 
payer may  maintain  an  action  to 
test  the  validity  of  contracts 
awarded  on  bids  arbitrarily  con- 
sidered, and  that  the  amount  by 
which  the  tax  on  his  individual 
property  may  be  increased,  if  at 
all,  will  not  be  inquired  into. 
Miller  v.  Des  Moines,  143  la.  409, 
122  N.  W.  226. 

62.  Chippewa  Bridge  Co.  v. 
Durand,  122  Wis.  85,  99  N.  W. 
603,  106  Am.  St.  Rep.  931. 

63.  Mclntyre  .v.  Perkins,  9 
Phila.  (Pa.)    484, 


64.  Times  Pub.  Co.  v.  Everett, 
9  Wash.  518,  37  Pac.  695,  43  Am. 
St.  Bop.  865;  Safford  v.  Pittsburg, 
6  Pa.  Co.  Ct.  Rep.  107. 

If  Mds  for  a  municipal  contract 
have  been  arbitrarily  considered 
in  so  far  as  determining  who  was 
the  lowest  bidder,  taxpayers  may 
sue  to  enjoin  the  performance  of 
the  contract.  Miller  v.  Des 
Moines,  143  la.  409,  122  N.  W. 
226. 

The  awarding  of  a  franchise  to 
one  who  is  not  the  "highest  and 
best  bidder,"  in  violation  of  a  con- 
stitutional provision,  may  be  en- 
joined by  a  taxpayer.  But  in  de- 
termining whether  an  injunction 
should  be  granted,  force  will  be 
given  to  both  the  controlling 
words,  "higliest"  and  "best." 
Keith  V.  Johnson,  109  Ky.  421,  22 
Ky.  L.  Rep.  947,  59  S.  W.  487. 
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bids  are  invalid.^''  It  has  been  held  in  California,  how- 
ever, that  the  legislative  and  contracting  body  of  a  mu- 
nicipality wUl  not  be  restrained,  at  the  suit  of  a  tax- 
payer, from  letting  a  contract  to  one  other  than  the  low- 
est bidder,  in  direct  contravention  of  the  charter,  since 
it  will  be  presumed  that  such  board  will  do  its  duty  and 
an  injunction  ought  not  to  issue  upon  evidence  as  to  the 
intention  of  a  judicial  body  in  regard  to  some  act  which 
has  not  been  attempted  to  be  performed,  and  further- 
more because  no  irreparable  injury  could  result,  inas- 
much as  such  a  contract,  if  entered  into,  would  be  void.*" 

§  2595.  Same — incurring  indebtedness  above  debt  limit. 
Taxpayers  may  enjoin  the  incurring  of  indebtedness 
in  excess  of  the  debt  limit,*'^  and  may  enjoin  any  act 
which  will  result  therein.'*  Thus,  they  may  enjora.atax 
levy  to  pay  an  in'debtedness  in  excess  of  the  municipal 
debt  limit,®*  or  the  issuance  of  bonds  in  excess  of  the 
debt  limit.^" 

§  2596.     Same — unlawful   expenditures   or   diversion    of 
futids. 
The  most  freqijent  ground  of  application  for  relief  by 

65.  Breen   v.   McCallin,    6   Pa.         High,  Inj.   (4tli  Ed.),   §   1262. 
Co.  Ot  Rep.  658.  68.    Lore  v.  Wilmiagton,  4  Del. 

66.  Barto  v.  San  Francisco,  135  Ch.     (Del.),     575     (purchase     of 
Cal.  494,  67  Fac.  758.  land). 

67.  Illinois.     Springfield  v.  Ed-  69.     Logansport  v.   Jordan,   171 
wards,    84   111.   626;    Grayville   v.  Ind.  121,  85  N.  E.  959. 

Gray,  19  111.  App.  120.  Threatened    making   of   an   as- 

IncLiana.     Sackett   v.   New   Al-  sessment  again&t  the  municipality 

bany,   88   Ind.   473,   45   Am.   Rep.  on  accJount  of  a  debt  in  excess  of 

4gY_  the  constitutional  debt  limitation, 

Maine.    Blood  v.  Beal,  100  Me.  and  therefore  void,  is  ground  for 

30,     60    Atl.     427;     Reynolds    v.  a     taxpayer's     suit.     Jordan     v. 

Waterville,    92    Me.    292,    42   Atl.  Logansport,  171  Ind.  280,  86  N.  E. 

563.  47. 

Montana.     Davenport  v.  Klein-  70.    Seymour     v.     Tacoma,     e> 

Bchmidt,  6  Mont.  502,  13  Pac.  249.  Wash.  427,  33  Pac.  1059;   Fowler 

■West  Yirginia.    Spilman  v.  Par-  v.  Superior,  85  Wis.  411,  54  N.  W. 

kersburg,  35  W.  Va.  605,  14  S.  E.  800. 
279. 
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injunction  against  municipal  corporations  is  for  the  pre- 
vention of  an  illegal  or  unauthorized  diversion  of  pub- 
lic funds  belonging  to  the  municipality J^  Sluch  illegal 
expenditures,'^''  may  be  enjoined,''*  and  this  is  so  although 


71.  High,  Inj.  (4th  Ed.),  p. 
1237. 

Matters  considered.  In  suit  by 
taxpayers  to  restrain  the  making 
of  an  illegal  appropriation,  objec- 
tions to  the  qualifications  of  any 
of  the  public  officers  whose  acts 
are  in  question  or  their  good  faith 
in  the  performance  of  their 
official  duties  cannot  be  con- 
sidered. Hodgdon  y.  Hayerhill,  193 
Mass.  406,  79  N.  E.  830. 

72.  What  are  illegal  expendi- 
tures, §  2165  et  seq.  ante. 

73.  Alaska.  Bates  t.  Nome,  1 
Alaska  208  (expenses  of  election 
called  without  authority  and  in 
violation  of  law). 

Connecticut.  New  London  y. 
Brainard,  22  Conn.  552. 

District  of  Golumiia.  Roberts 
V.  Bradfield,  12  App.  (D.  C.)    453. 

Florida.  Peck  v.  Spencer,  26 
Fla.  23,  7  So.  642. 

Illinois.  Gorman  v.  Tidholm, 
94  111.  App.  371. 

Indiana.  Richmond  v.  Dayis, 
103  Ind.  449,  3  N.  B.  130;  Mitchell 
V.  "Wiles,   59   Ind.  364. 

Massachusetts.  Draper  y.  Grime, 
185,  Mass.  142,  69  N.  E.  1068 
(statute);  Waters  v.  Bonvouloir, 
172  Mass.  286,  52  N.  E.  500;  Claflin 
y.  Hopkinton,  4  Gray  (Mass.), 
502. 

NeirasTca.  Shepard  y.  Easter- 
ling,  61  Neb.  882,  86  N.  W.  941; 
South  Omaha  y.  Taxp'ayers' 
League,  42  Neb.  671,  60  N.  W. 
957. 

New  Hampshire.    Blood  y.  Man- 


chester Electric  Light  Co.,  68  N. 
H.  340,  39  Atl.  335. 

Pennsylvania.  Bergner  y.  Har- 
risburg,  1  Pears.   (Pa.)    291. 

Rhode  Island.  Austin  y.  Cogge- 
shall,  12  R.  I.  329,  34  Am.  Rep. 
648. 

Utah.  Brummitt  y.  Ogden 
Waterworks  Co.,  33  Utah,  285,  93 
Pac.  828. 

Wisconsin.  ,  Schmidt  y.  Joint 
School  District  No.  4,  146  Wis 
635,  132  N.  W.  583. 

United  States.  The  Uberty 
BeU,  23  Fed.  843. 

See  also  Clouse  v.  San  Diego, 
159  Cal.  434.  114  Pac.  573. 

Taxpayers  are  in  equity  the 
owners  of  the  general  fund;  the 
municipal  authorities  are  merely 
trustees,  and  can  only  hold  and 
apply  the  funds  to  the  legitimate 
purposes  of  the  trust.  Courts  of 
chancery  will  interfere  to  restrain 
such  authorities  from  a  misuse 
of  such  funds  or  their  appropria- 
tion to  a  purpose  not  warranted 
by  law.  Litz  y.  West  Hammond, 
230  111.  310,  82  N.  E.  634. 

Thus,  a  taxpayer  is  entitled  to 
an  injunction  to  restrain  the  mu- 
nicipality from  expending  public 
funds  to  carry  out  a  contract  in 
violation  of  law.  Holden  y.  Alton, 
179  111.  318,  53  N.  E.  556. 

He  may  maintain  a  bill  to  en- 
join a  board  of  education  from 
appropriating  school  funds  to  a 
purpose  not  authorized  by  law. 
Adams  v.  Brenan,  177  111.  194,  52 
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warrants  have  been  issned  and  are  outstanding^*  So 
taxpayers  may  enjoin  a  municipality  from  proceeding 
with  an  expenditure  without  first  publishing  an  estimate 
of  expenses  as  required  by  statute.''^  However,  where 
the  proposed  appropriation  is  only  technically  illegal, 
and  it  would,  be  more  inequitable  to  grant  the  injunction 
than  to  refuse  it,  it  may  be  refused;  and  where  a  claim 


N.  E.  314,  42  L.  R.  A.  718,  69  Am. 
St.  Rep.  222. 

The  fact  that  a  taxpayer  is  not 
entitled  to  bring  an  action  to  en- 
join the  collection  of  a  special 
assessment,  because  all  the  mat- 
ters complained  of  could  have 
been  urged  in  opposition  to  the 
confirmation  of  the  assessment, 
does  not  affect  his  right  to  enjoin 
the  letting  of  the  contract  for  the 
Improvement  on  the  ground  that 
expenditures  thereunder  would  be 
illegal  because  the  proceedings 
relative  to  the  improvement  are 
void.  Loeifler  v.  Chicago,  246  111. 
43,  92  N.  E.  586. 

VlThere  an  estimate  and  publica- 
tion of  expenses  are  required  to 
be  made  before  an  appropriation 
of  funds  to  meet  such  expenses  is 
made,  an  expenditure  virithout 
such  estimate  will  be  restrained 
at  the  suit  of  a  taxpayer.  Dunkin 
V.  Blust,  83  Neb.  80,  119  N.  W.  8. 

The  solvency  of  the  officers 
about  to  commit  the  wrong  does 
not  affect  the  right  of  the  tax- 
psLjeT  to  bring  such  an  action. 
Black  V.  Ross,  37  Mo.  App.  250. 

Payment  of  salaries.  Where  a 
city  has  no  power  to  create  the 
ofiBce  of  night  watchman,  a  tax- 
payer may  restrain  the  payment 
of  a  salary  to  one  appointed  as 
night  watchman.  Fluker  v. 
Union  Point  132  Ga.  568,  64  S.  E. 
648. 


Reward.  Taxpayer  may  re- 
strain the  paying  out  of  money  as 
a  reward,  unlawfully  offered  for 
the  arrest  of  a  defaulting  munici- 
pal ofiacer.  Fatten  v.  Stephens, 
14  Bush  (77  Ky.),  324. 

Proper  expenditures  cannot  be 
enjoined.  Shelby  v.  Burlington, 
125  la.  343,  101  N.  W.  101. 

Water  rates.  Taxpayer  may  sue 
if  municipality  is  devoting  public 
funds  to  the  payment  of  excessive 
and  unreasonable  rates  for  the 
use  of  water  for  municipal  pur- 
poses, to  enjoin  the  enforcement 
of  the  ordinance  fixing  the  rates. 
Brummitt  v.  Ogden  Waterworks 
Co.,  33  Utah,  285,  93  Fac.  828. 

Purchasing  land  for  other  than 
a  municipal  purpose  will  be  en- 
joined. Lewis  V.  Frovidence,  10 
R.  I.  97. 

The  purchase  of  waterworks  at 
a  grossly  excessive  price  will  be 
enjoined.  Avery  v.  Job,  25  Ore. 
512,  86  Fac.  293. 

May  enjoin  holding  of  election 
In  new  ward  claimed  to  have  been 
illegally  created,  and  from  ex- 
pending money  in  behalf  thereof. 
Cascaden  v.  Waterloo,  106  la.  673, 
77  N.  W.  333. 

74.  Lltz  V.  West  Hammond, 
230  111.  310,  82  N.  B.  634. 

75.  Dunkin  "v.  Blust,  83  Neb. 
80,  119  N.  W.  8. 
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ought,  in  equity  and  good  conscience  to  be  paid,  the 
municipality  having  received  full  consideration,  it  is  a 
proper  exercise  of  discretion  to  refuse  to  enjoin  the  pay- 
ment thereof. ''* 

Taxpayers  may  also  enjoin  an  unauthorized  diversion 
of  funds,'^''  such  as  the  paymeat  of  money  collected  by  a 
tax  for  a  special  purpose,  for  other  purposes,''®  or  a 
wrongful  transfer  of  moneys  from  one  fund  to  another  J* 
And  it  is  no  defense  to  a  taxpayer's  suit  to  enjoin  the 
diversion  of  a  fund  appropriated  for  a  specific  purpose, 
that  if  the  fund  is  not  diverted  to  such  purpose,  a  like 
sum  must  be  raised  by  imposing  a  tax  for  such  pur- 
pose.*"     , 

§  2597.     Same — ^levy  and  collection  of  taxes.     ' 

A  theoretical,  but  not  a  practical,*'^  distinction  is  to  be 
drawn  between  an  injunction  suit  by  a  taxpayer  merely 
to  prevent  the  collection  of  the  tax  imposed  on  plaintiff, 
as  an  individual  matter,^^  and  suits  by  one  or  more  tax- 
payers, in  behalf  of  all,  to  enjoin  the  entire  levy  or  its 
enforcement.  In  any  event,  as  to  the  latter,  it  is  well 
settled  that  if  the  tax  is  illegal  or  unauthorised,  and 
there  is  no  adequate  remedy  at  law,  a  taxpayer's  suit 
lies  to  enjoin  the  levy  or  collection  of  such  taxes.®^    Thus, 

76.  Parmer  v.  St.  Paul,  65  the  theory  that  It  ■will  Inevitahly 
Minn.  176,  67  N.  W.  990.  necessitate  the  raising  by  tax  an 

77.  Chicago  v.  Nichols,  177  111.  equal  amount  that  would  other- 
97,  52  N.  E.  359;  Nerlien  v.  wise  be  avoided.  McManus  v. 
Brooten,  94  Minn.  361,  102  N.  W.  Petoskey,  164  Mich.  390,  129  N. 
867.  W.  681. 

78.  Gray  v.  Bourgeois,  107  La.  g^  ^^^^^  ^_  ^^^^  ^^^_  ^^^^ 
671,  32  So.  42.  ^^,^3  jjj    33^^  g^  j^   ^    ggg 

79.  Woldenberg     v.     Sampson, 

55  Wash.  152,  104  Pac.  184.  ^2.     §  2410  ante. 

80.  Wolff  Chemical  Co.  v.  83.  Vanover  v.  Davis,  27  Ga. 
Philadelphia,  217  Pa.  215,  66  Atl.  354;  Rock  Island  v.  Huesihg,  25 
344.  111.  App.  600,  607,  rev'd  on  other 

Wherfe   money  is  on   hand   and  grounds  in  128  111.   465,  21  N.  E. 

available    for    city  -purposes,    tax-  558,  15  Am.  St.  Rep.  129;  Brodnax 

payers  may  sue  to  enjoin  its  use  v.  Groom,   64  N.   C.  244;    Coulson 

for  other  and  unlawful  objects,  on  v.  Portland,  Fed.  Gas.  No.  3,275. 
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taxes  in  excess  of  the  statutory  limit  may  be  enjoined.^* 
So  taxpayers  may  sue  to  set  aside  an  election  authoriz- 
ing a  special  tax  in  aid  of  a  railroad.*^  However,  the 
collection  of  revenues  will  not  be  enjoined  on  a  mere 
allegation  that  the  funds  will  be  misapplied  when  col- 
lected.** So  the  preliminary  proceedings,  in  advance 
of  the  actual  levy  of  a  tax,  on  either  personalty  or 
realty,  will  not  ordinarily  be  enjoined.*^ 

It  must  be  kept  in  mind,  however,  that  the  mere  ille- 
gality ®'  or  irregularity  *^  of  a  tax  are  no  grounds  for 


High,  Inj.  (4tli  Ed.),  5  536  et 
Beq. 

May  enjoin  levy  and  collection 
of  a  tax  to  pay  an  illegal  in- 
debtedness. Bradford  v.  San 
Francisco,  112  Cal.  537,  44  Pac. 
912;  Sherlock  v.  Winnetka,  68  111. 
630. 

84.  DoUahon  v.  Whittaker,  187 
111.  84,  58  N.  E.  301. 

85.  Sentell  v.  Avoyelles,  48  La. 
Ann.  96,  18  So.  910. 

A  taxpayer  may  sue,  for  his 
joint  interest  and  all  others  simi- 
larly situated,  to  annul  a  special 
tax  to  aid  a  railroad,  where  the 
conditions  have  not  been  com- 
plied with  within  the  specified 
time.  W..  K.  Henderson  Iron 
Works  &  S.  Co.  V.  Shreveport,  126 
La.  255,   52   So.   477. 

86.  ,  Bardrick  v.  Dillon,  7  Okla. 
535,  64  Pac.  785. 

87.  Miller  v.  Grandy,  13  Mich. 
540,  648. 

88.  Alabama.  Montgomery  v. 
Sayre,  65  Ala.  564;  Selma  Bldg.  & 
Loan  Assn.  v.  Morgan,  57  Ala.  33. 

Arkansas.  Oliver  v.  Memphis, 
etc.,  R.  Co.,  30  Ark.  128.  ' 

District  of  Colum'bia.  Alexan- 
der V.  Dennison,  2  McArth.  (D. 
C),  562;  Harkness  v.  District  of 
Columbia,  1  McArth.  (D.  C),  121. 
5  McQ.  66 


Michigan.  Youngblood  v.  Sex- 
ton, 32  Mich.  406,  20  Am.  Rep. 
654. 

Missouri.  McPike  v.  Pew,  48 
Mo.  525;  Barrow  v.  Davis,  46  Mo. 
394;  Sayre  v.  Tompkins,  23  Mo. 
443. 

New  York.  Heywood  v.  Buffalo, 
14  N.  Y.  534. 

•  Rhode  Island.  St.  Mary's 
Church  V.  Tripp,  14  R.  I.  307; 
Greene  v.  Mumford,  5  R,  I.  472, 
73  Am.  Dec.  79. 

West  Virginia.  Williams  v. 
County  Court,  26  W.  Va.  488,  53 
Am.  Rep.  94. 

Wisconsin.  Brodhead  v.  Mil- 
waukee, 19  Wis.  625,  88  Am.  Dec. 
711. 

United  States,  Dows  v.  Chi- 
cago, 11  Wall.  (tr.  S.).  108,  20  L. 
Ed.  65. 

It  is  held  that  a  collector  can- 
not be  enjoined  from  collecting  a 
tax  on  a  void  levy,  because  an 
officer  seizing  property  under  a 
void  tax  levy  would  be  a  mere 
trespasser  against  whom  the  in- 
jured person  would  have  an 
ample  remedy  at  law.  McPike  v. 
Pew,  48  Mo.  525. 

89.  Alabama.  Montgomery  v. 
Sayre,  65  Ala.  564. 
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equitable  interference,  and  injunction  will  not  issue  at 
the  suit  of  a  taxpayer  for  such  reasons  to  restrain  the 
collection  of  the  tax.^" 

The  case  must  be  brought  under  some  recognized  head 
of  equity,^*  but  if  there  is  equitable  ground,  injunction 


Connecticut  Dodd  v.  Hartford, 
25  Conn.  232. 

Indiana.  Ricketts  v.  Spraker, 
77  Ind.  371. 

loioa.  PO'Wers  v.  Bowman,  53 
la.  359,  5  N.  W.  566;  Cedar 
Rapids,  etc.,  R.  Co.  v.  Carroll 
County,  41  la.  153. 

Kansas.  Ryan  v.  Leavenworth, 
SO  Kan.  185,  2  Pac.  156;  Kansas 
Pac.  R.  Co.  V.  Russell,  8  Kan. 
658. 

Nebraska.  Burlington,  etc.  R. 
Co.  V.  Saline,  12  Neh.  396. 

2Vew  York.  Heywood  v.  Buffalo, 
14  N.  Y.  534;  Van  Rensselaer  v. 
Kidd,  4  Barb.  17. 

Texas.  Harrison  v.  Vines,  46 
Tex.  15. 

Wisconsin.  Dean  v.  Gleason,  16 
Wis.  1. 

United  States.  Hannewlnkle  v. 
Georgetown,  15  Wall.  (XT.  S.),  547, 
21  L.  Ed.  231. 

90.  Some  established  principle 
of  taxation  must  be  violated  and 
actual  Injustice  must  be  probable. 
Warden  v.   Fond   du  Lac   County 

■  Supervisors,  14  Wis.  618. 

91.  Ala'bamia.  Montgomery  v. 
Sayre,  65  Ala.  564;  Elyton  Land 
Co.  V.  Ayres,  62  Ala.  413;  Weaver 
V.  State,  39  Ala.  535;  Alabama 
Gold  Life  Ins.  Co.  v.  Lott,  54  Ala, 
499. 

Arkansas.  Murphy  t.  Harbison, 
29  Ark.  340;  Clayton  v.  Laf argue, 
23  Ark.  137. 

California.  Savings  £  Loan 
Soc'y  v.  Austin,  46  Cal.  415. 


Florida.  County  Com'rs  v.  Bry- 
son,  13  Fla.  281. 

Kansas.  Burns  v.  Atchison,  2 
Kan.  454. 

Massachusetts.  Whiting  v.  Bos- 
ton, 106  Mass.  89. 

Mississippi.  McDonald  v.  Mur- 
phree,  45  Miss.  705. 

New  Jersey.  Hoagland  v.  Dela- 
ware Twp.,  17  N.  J.  Eq.  106. 

New  York.  Susquehanna  Bank 
V.'  Broome,  25  N.  Y.  314;  Hey- 
wood V.  Buffalo,  14  N.  Y.  534; 
Messeok  v.  Columbia,  50  Barb. 
190. 

Ohio.  McCoy  v.  Chlllicothe,  3 
Ohio,  370,  17  Am.  Dec.  607.' 

Rhode  Island.  Shermap  v. 
Leonard,  10  R.  I.  469. 

West  Virginia.  Corrothers  v. 
Board  of  Education,  16  W.  Va. 
527. 

Wisconsin.  See,  Warden  v. 
Fond  du  Lac,  14  Wis.  618. 

United  States.  Albuquerque 
Nat.  Bank  v.  Perea,  147  tJ.  S.  87, 
13  Sup.  Ct.  194,  37  L.  Ed.  91;  Ger- 
man Nat.  Bank  v.  lamball,  103 
TJ.  S.  732,  26  L.  Ed.  469;  State 
Railroad  Tax  Cases,  92  TJ.  S.  575, 
23  L.  Ed.  663;  Union  Pac.  R.  Co. 
V.  Cheyenne,  113  TJ.  S.  516,  5  Sup. 
Ct.  601,  28  L.  Ed.  1098;  Hanns- 
v.-inkle  v.  Georgetown,  15  Wall. 
(TJ.  S.),  547,  21  L.  Ed.  231;  Dows 
V.  Chicago,  11  Wall.  (U.  S.),  108, 
20  L.  Ed.  65. 

It  Is  said  that,  "it  must  appear 
that  the  enforcement  of  the  tax 
would   lead   to   a   multiplicity   of 
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will  lie  to  restrain  the  collection  of  a  tax.®^    Tlius,  where 
there  is  no  adequate  or  complete  remedy  at  law,'*  or  the 


Eults,  or  produce  Irreparable  In- 
Jury,  or  ■where  the  property  Is  real 
estate,  throw  a  cloud  upon  the 
title  of  the  complainant,  before 
the  aid  of  a  court  of  equity  can 
be  InToked.  In  the  cases  where 
equity  has  interfered,  in  the  ab- 
sence of  these  circumstances,  It 
will  be  found,  upon  examination, 
that  the  question  of  jurisdiction 
was  not  raised,  or  was  waived." 
Dows  V.  Chicago,  11  Wall.  (U.  S.), 
108,  20  L.  Ed.  65. 

92.  Bradford  v.  San  Francisco, 
112  Gal.  537,  44  Pao.  912;  Ranney 
V.  Bader,  67  Mo.  476. 

In  Illinois  the  rule  has  been  laid 
down  that  a  court  of  equity  will 
assume  jurisdiction  to  afford  re- 
lief against  the  collection  of 
taxes,  where  a  tax  has  been  levied 
on  property  exempt  from  taxa- 
tion; where  a  tax  has  been  Im- 
posed where  the  law  has  not  au- 
thorized it  to  be  levied;  where  a 
tax  has  been  imi>osed  by  persons 
not  empowered  to  levy  It;  where 
it  Is  levied  by  persons  authorized 
to  levy  It,  but  they  have  exceeded 
the  amount  the  law  authorizes; 
and  when  a  fraud  Is  clearly 
shown  in  fixing  the  valuation  of 
property  for  taxation.  Lemont  v. 
Singer,  etc.,  Stone  Co.,  98  111.  94. 

It  Is  further  held  in  Illinois  that 
to  entitle  a  taxpayer  to  equitable 
relief  against  the  collection  of  a 
tax,  it  must  clearly  appear  from 
the  allega.tlons  and  proof  that  the 
assessment  of  the  tax  works  such 
an  injury  to  the  complainant  as  a 
court  of  equity  alone  is   compe- 


tent to  redress.  Chicago,  etc.,  R. 
Co.  V.  Siders,  8g  m.  320,  327. 

It  has  been  declared  In  that 
state  that  a  court  of  equity  will 
not  enjoin  the  collection  of  taxes 
merely  because  of  errors  of  judg- 
ment In  the  assessors,  nor  be- 
cause the  assessment  Is  not 
Btrlcty  and  literally.  In  all  things, 
according  to  the  letter  of  the  law. 
Chicago,  etc.,  R.  Co.  v.  Siders,  88 
111.  320. 

And  further,  that  "in  no  event 
will  an  Injunction  lie,  unless  It  Is 
clearly  made  to  appear  that  the 
party  haa  been  wrongfully  as- 
sessed, and  _  will  sustain  Irre- 
parable Injury  unless  the  collec- 
tion of  the  tax  be  enjoined."  Por- 
ter V.  Rockford,  etc.,  R.  Co.,  76 
ni.  561. 

93.  California.  De  Witt  v. 
Hays,  2  Cal.  463,  56  Am.  Dec.  352. 

Kentucky.  Gates  v.  Barrett, 
79  Ky.  295. 

Mississippi.  Richardson  t. 
Scott,  47  Miss.  236. 

Missouri.  State  v.  ParkvlUe, 
etc.,  R.  Co.,  32  Mo.  496. 

West  Virginia.  McClung  v. 
Uvesay,  7  W.  Va.  329. 

United  States.  Milwaukee  v. 
Koeiller,  116  U.  S.  219,  6  Sup.  Ct. 
372,  29  L.  Ed.  612;  Dows  v.  Chi- 
cago, 11  WalL  (U.  S.),  108,  20  L. 
Ed.  65. 

Where  the  taxpayer  has  an  ade- 
quate remedy  at  law,  equity  will 
not  interfere.  Mobile  v.  Baldwin, 
57  Ala.  61,  29  Am.  Rep.  712; 
Burnes  v.  Atchison,  2  Kan.  454. 

If  the  taxpayer,  by  proper  dili- 
gence, could  have  protected  him- 
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tax  would  work  irreparable  injury,®*  or  would  cast  a 
cloud  on  petitioner's  title  to  his  property,®''  or  if  such 
relief  would  prevent  a  multiplicity  of  suits,®*  injunction 


self  by  the  ordinary  means  at 
law,  an  injunction  will  be  denied 
him.  County  Ctom'rs  v.  Bryson, 
13  Fla.  281. 

94.  Alabama.  Mobile  t.  Bald- 
win, 67  Ala.  61,  29  Am.  Rep.  712. 

ArJoansas.  Clayton  t.  LafarguS, 
23  Ark.  137. 

California.  Burnett  ▼.  White- 
sides,  13  Cal.  156. 

Illinois.  Porter  v.  Rockford, 
etc.,  R.  Co.,  76  ni.  561;  Vieley  v. 
Thompson,  44  111.  9. 

MioKigan.  Youngblood  v.  Sexton, 
32  Mich.  406,  20  Am.  Rep.  654. 

Minnesota.  Serlbner  t.  Allen, 
12  Minn.  148. 

Mississippi.  Coulson  t.  Harris, 
43  Miss.  728. 

Nebraska.  South  Platte  Land 
Co.  V.  County  Com'rs,  7  Neb.  253. 

New  Jersey.  Dusenbury  v. 
Newark,  25  N.  J.  Eq.  295;  Lieb- 
stein  V.  Newark,  24  N.  J.  Bq.  200. 

Nevada.  Wells  Fargo  &  Co.  v. 
Dayton,  11  Nev.  161. 

New  York.  Bouton  v.  Brooklyn, 
15  Barb.  (N.  T.)  375,  7  How.  Prac. 
198;  Brooklyn  v.  Meserole,  26 
Wend.  (N.  Y.),  132. 

West  Virginia.  Douglass  t. 
HarrisvUle,  9  W.  Va.  162,  27  Am. 
Rep.  548. 

United  States.  Shelton  t.  Piatt, 
139  U.  S.  591,  11  Sup.  Ct.  646,  35 
L.  Ed.  273;  Dows  v.  Chicago,  11 
Wall.   (U.  &.),  108,  20  L.  Ed.  65. 

95.  Arkansas.  Hare  v.  Carnall, 
39  Ark.  196;  Greedup  v.  Franklin 
County.  30  Ark.  101. 


Galifornia.  Burr  v.  Hunt,  18 
Oal.  303;  Ritter  v.  Patch,  12  Cal. 
298. 

District  of  Columbia.  Alexan- 
der y.  Dennison,  2  McArth.  (D. 
C),  562. 

Iowa.  Key  City  Gas  L.  Co.  v. 
Munsell,  19  la.  305. 

Maryland.  Steuart  t.  Meyer, 
54  Md.  454,  468. 

Michigan.  Palmer  v.  Rich,  12 
Mich.  414. 

Minnesota.  Minnesota  Linseed 
Oil  Co.  V.  Palmer,  20  Minn.  468. 

Nebraska.  Earl  v.  Duras,  13 
Neb.  234,  13  N.  W.  206;  South 
Platte  Land  Co.  v.  Buffalo,  7  Neb. 
253. 

New  Hampshire.  Brown  v.  Con- 
cord, 56  N.  Hi  375. 

New  York.  Heywood  v.  Buffalo, 
14  N.  Y.  534;  New  York  L.  Ins. 
Co.  T.  New  York,  4  Duer  (N.  Y.), 
192. 

Wisconsin.  Johnson  t.  Mil- 
waukee, 40  Wis.  315;  Massing  y. 
Ames,  37  Wis.  645;  Dean  y. 
Borchsenius,  30  Wis.  236;  Jenkins 
y.  Rock  County  Supervisors,  15 
Wis.  11;  Dean  y.  Madison,  9  Wis. 
402. 

United  States.  Hannewinkle 
V.  Georgetown,  15  Wall.  (U.  S.) 
547,  21  L.  Ed.  231. 

A  taxpayer  may  enjoin  the  levy- 
ing of  a  tax  which,  when  levied, 
will  cast  a  cloud  on  his  title  to 
his  real  property.  Bradford  v. 
San  Francisco,  112  Cal.  537,  44 
Pac.  912. 

96.  Georgia.  Vanover  y.  Dayls, 
27  Ga.  354. 
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will  ]ie.»^ 

This  subject  of  equitable  relief  against  taxes  in  gen- 
eral is  treated  of  at  length  in  the  valuable  treatise  of 
Judge  Cooley  on  the  law  of  Taxation,®*  although  it  has 
been  stated  by  another  learned  author  thai  "it  will  be 
found  upon  examination  that  courts  of  equity  have  been 
inclined  in  cases  of  assessments  by  municipal  corpora- 
tions to  relax  somewhat  the  stringency  of  the  rule  of 
non-interference  as  applied  to  the  collection  of  state 
taxes,  and  relief  by  injunction  has  been  more  freely 
granted  against  the  collection  of  municipal  taxes  than 
in  cases  affecting  the  collection  of  revenues  by  the 
state." »»  ] 

§  2598.     Same — pajmients. 

Taxpayers  may  sue  to  enjoin  the  wrongful  payment  of 
public  moneys,  as  where  for  purposes  not  warranted  by 


Maryland.   Holland  v.  Baltimore, 

11  Md.  186,  69  Am.  Deo.  195. 
Minnesota.     Sewell  v.  St.  Paul, 

20  Minn.  511;    Scrltiner  v.  Allen, 

12  Minn.  148. 

Mississippi.  McDonald  T.  Mur- 
phree,  45  Miss.  705. 

Nevada.  Wells  Fargo  &  Co.  v. 
Dayton,  11  Nev.  161. 

New  Jersey.  Morris  Canal  & 
Banking  Co.  v.  Jersey  City,  12  N. 
J.  Eq.  227. 

New  York.  Bouton  v.  Brooklyn, 
15  Barb.  (N.  Y.),  375,  7  How  Prac. 
198;  Crevler  v.  New  York,  12  Abb. 
Pr.  (U.  S.)  340;  New  York  Life 
Ins.  Co.  V.  New  York,  4  Duer 
(N.  Y.),  192. 

Rhode  Island.  Sherman  t.  Ben- 
ford,  10  R.  I.  559. 

West  Virginia.  Williams  v. 
County  Court,  26  W.  Va.  488,  63 
Am.  Rep.  94. 

United  States.  Union  Pao.  R. 
Co.  V.  Ryan,  113  U.  S.  516,  5  Sup. 
Ct.   601,   28   L.  Ed.   1098;    Dundee 


Mortgage  Trust  Inv.  Co.  v.  School 
Dist.,  19  Fed.  359. 

97.  It  Is  said  by  the  Supreme 
Court  of  Missouri  that  "equity 
will  maintain  jurisdiction  to  pre- 
vent a  multiplicity  of  suits,  and 
no  stronger  case  could  be  put  for 
entertaining  jurisdiction  under 
this  rule  than  is  presented  when 
one  taxpayer  for  himself  and  all 
other  taxpayers  of  a  township  /or 
county,  similarly  interested, 
brings  his  bill  asking  the  chan- 
cellor to  put  forth  restraining 
process  to  prevent  the  imposition 
and  collection  of  an  unauthorized 
tax,  and  thus  settle  in  one  suit 
what  it  would  take  hundreds  and, 
perhaps,  thousands  to  do,  If  auch 
relief  were  denied."  Ranney  v. 
Bader,  67  Mo.  476. 

98.  Cooley,  Taxation  (3d  Ed.), 
pp.  1411-1462. 

99.  High,  Inj.  (4th  Ed.),  5 
536;  Alexandria,  C.  R.  &  B.  Co.  v. 
District  of  Columbia,  1  Mackey 
(D.  C),  217. 
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law,^  or  of  claims  wMcli  the  municipality  does  not  owe,' 
or  to  satisfy  illegal  claims,*  or  payments  upon  void  and 
unauthorized  contracts.*  Likewise,  illegal  payments  of 
salary  may  be  enjoined,'  including  payment  of  salaries 
to  persons  holding  offices  illegally  created.^  And  pay- 
ment of  void  municipal  warrants  may  be  enjoined,'^  in- 
cluding warrants  issued  without  authority.^  So  courts 
may  enjoin  payment  of  a  reward  unlawfully  offered.* 
But  payment  of  a  moral  obligation  Avill  not  be  enjoined.^" 
So  if  a  municipality  which  has  received  the  benefits  of  a 
contract  not  ultra  vires  is  estopped  from  interposing  a 
defense  based  upon  the  manner  in  which  the  contract 
was  made,  individual  taxpayers  cannot  enjoin  the  mu- 
nicipality from  paying  for  or  restoring  the  benefits.^* 

§  2599.     Same — collection  of  judgment. 

Taxpayers  may  .  enjoin  the    payment  of    a  judgment 
against  the  municipality,  where  obtained  through  the 


1.  Loeffler  v.  Chicago,  246  111. 
43,  92  N.  E.  586. 

2.  Allen  v.  Milwaukee,  128  Wis. 
678,  106  N.  W.  1099,  5  L.  R.  A. 
(N.  S.),  680,  116  Am.  St.  Rep.  54. 

3.  But  see  Hurlbut  v.  Lookout 
Mountain  (Tenn.  Ch.  App.),  49  S. 
W.   301. 

4.  Anderson  v.  Fuller,  51  Fla. 
380,  41  So.  684,  6  L.  R.  A.  (N.  S.), 
1026,  120  Am.  St.  Rep.  170;  Flynn 
T.  Little  Falls  Electric  &  Water 
Co.,  74  Minn.  180,  77  N.  W.  38; 
Bowles  V.  Neeley,  27  Okla.  556, 
115  Pac.  344. 

May  enjoin  payment  on  a  con- 
tract for  lighting,  where  the  con-" 
tract  was  made  before  the  mak- 
ing of  an  appropriation  or  the 
levy  of  taxes  for  such  lighting, 
which  is  a  condition  precedent  by 
the  terms  of  the  statute.  Roberts 
V.  Fargo,  10  N.  D.  230,  86  N.  W. 
726. 

5.  Beresford  v.  Donaldson,  103 


N.  Y.  S.  600,  54  Misc.  Rep.  138. 
•  6.    Fluker  v.  Union  Point,   132 
Ga.  568,  64  S.  B.  648. 

7.  Ballard  v.  Cemey,  83  Neb. 
606,  120  N.  W.  151. 

8.  Russell  V.  Tate,  52  Ark.  541, 
13  S.  W.  130,  7  L.  R.  A_  180  (stat- 
ute), 20  Am.  St.  Rep.  193. 

Where  village  warrants  are 
void  because  drawn  in  excess  of 
85  per  cent  of  the  current  levy 
for  such  purpose  and  there  was 
not  sufficient  money  in  the  treas- 
ury to  the  credit  of  the  proper 
fund  for  their  payment,  their  pay- 
ment may  be  enjoined  by  a  tax- 
payer. Ballard  v.  Cerney,  83  Neb. 
606,  120  N.  W.  151. 

9.  Patton  V.  Stephens,  14  Bush 
(Ky.),  324. 

10.  Bailey  v.  Philadelphia,  167 
Pa.  St.  569,  31  Atl.  925,  46  Am.  St. 
Rep.  691,  38  Wkly.  Notes  Gas.  236. 

11.  Westbrook  v.  Middlecoff, 
99  111.  App.  327,  331. 
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fraud  or  collusion  of  oflScers  of  the  municipality.^*  How- 
ever, in  the  absence  of  fraud,  the  collection  of  a  judg- 
ment against  the  municipality  cannot  be  enjoined  on  the 
ground  that  there  was  a  valid  defense  to  the  original 
action.^* 

§  2600.     Same — misuse  of  municipal  property. 

Fraudulent  or  unlawful  dispositions  of  municipal 
property  will  be  enjoined  at  the  suit  of  taxpayers."  So 
it  has  been  held  that  taxpayers  may  enjoin  the  use  of 
property  for  which  they  have  been  taxed,  for  purposes 
other  than  those  contemplated.^" 

Some  cases  hold  that  a  taxpayer  has  no  right  of  action 
on  account  of  the  diversion  of  a  public  park  or  place 
from  the  use  for  which  it  was  intended,^*  at  least  unless 


12.  Balch  V.  Beach,  119  Wis. 
77,  95  N.  W.  132;  Beyer  v.  Gran- 
don,  98  Wis.  306,  73  N.  W.  771. 

The  fact  that  a  claim  against  a 
municipality  has  been  reduced  to 
judgment  does  not  affect  the 
power  of  equity,  at  the  instance 
of  a  taxpayer,  to  restrain  its  pay- 
ment. Balch  V.  Beach,  119  Wis. 
77,  95  N.  W.  132. 

Taxpayer  may  sue  to  have  set 
aside  a  judgment  obtained  against 
the  city  through  collusion  of  city 
officials.  Lowber  v.  New  York,  5 
Abb.  Pr.   (N.  Y.),  325. 

13.  Carney  v.  Marseilles,  136 
111.  401,  26  N.  E.  491,  29  Am.  St. 
Rep.  328. 

14.  Jackson  v.  Norris,  72  111. 
364;  Brockman  v.  Creston,  79  la. 
587,  44  N.  W.  822  (injunction  and 
not    certiorari     proper    remedy). 

Compare,  Cook  v.  Burlington, 
30  la.  94,  6  Am.  Rep.  649. 

But  see  Roosevelt  v.  Draper,  23 
N.  Y.  318,  rev'g  12  How.  Pr.  (N. 
Y.),  469;  Tifft  v.  Buffalo,  65  Barb. 


(N.     Y.),     460;     Arkenburgh     v. 
Wood,  23  Barb.   (N.  Y.),  360. 

Use  of  schoolhouse.  In  Con- 
necticut an  injunction  was  al- 
lowed, at  the  instance  of  a  tax- 
payer, restraining  the  inhabitants 
of  a  school  district  from  using 
the  school  house  for  religious 
meetings.  Scofleld  v.  School  Dist., 
27  Conn.  499. 
^  15.  Sugar  v.  Monroe,  108  La. 
677,  32  So.  961,  59  L.  R.  A.  723. 

16.  Ruge  V.  Apalachicola  Oy- 
ster Canning,  etc.,  Co.,  25  Fla. 
656,  6  So.  489;  Anderson  v. 
Rochester,  etc.,  R.  Co.,  9  How.  Pr. 
(N.  Y.),  553;  San  Antonio  v. 
Strumberg,  70  Tex.  366,  7  S.  W. 
754. 

A  taxpayer  as  such  cannot  op- 
pose the  moving  of  a  market 
house.  Gall  v.  Cincinnati,  18  Ohio 
St.  563. 

Where  property  of  the  state 
was  held  by  a  board  of  trustees  in 
trust  for  the  public,  it  was  held 
that  an  individual  could  not  sue 
to  prevent  the  board  from  making 
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lie  has  suffered  some  pecuniary  injury  by  reason  of  the 
location  of  Ms  land  with  reference  to  the  park,  in  which 
case  he  may  maintain  an  action  to  prevent  its  diversion.^^ 
And  in  West  Virginia  it  is  held  that  the  courts  cannot 
enjoin  the  use  or  the  lease  of  a  part  of  a  city  park  for  a 
term  of  years  for  the  purpose  jof  racing  horses,  where  no 
injury  to  the  plaintiff  !s  property  is  shown.^*  Other  de- 
cisions, however,  hold  that  taxpayers  may  enjoin  the  di- 
version to  private  use  of  land  dedicated  as  a  public 
park." 

§  2601.     Demand  before  suit. 

There  is  authority,  independent  of  any  statutory  pro- 
visions, for  holding  that  "where  the  primary  duty  of 
bringing  an  action  for  the  benefit  of  a  corporation  rests 
with  the  corporation,  an  allegation  of  a  demand  upon 


an  unauthorized  use  of  the  same. 
iSmith  V.  Cornelius,  41  W.  Va.  59, 
23  S.  B.  599,  30  L.  R.  A.  747. 

The  rule  is  laid  down  that  a 
resident  of  a  city  whose  interest 
in  a  public  park  does  not  differ 
in  kind  from  that  of  other  resi- 
dents, and  whose  property  does 
not  abut  on  the  park,  cannot 
maintain  a  suit  to  enjbin  Its  being 
taken  for  another  purpose.  Man- 
son  V.  South  Bound  R.  Co.,  64  S. 
C.  120,  41  S.  E.  832. 

17.  Alabama.  Douglass  v. 
Montgomery,  118  Ala.  599,  24  So.. 
745.  43  L.  R.  A.  376. 

Delmoare.  Bayard  v.  Bancroft 
(Del.  Ct),  62  Atl.  6. 

Illinois.  Chicago  v.  Ward,  169 
111.  392,  48  N.  E.  927,  38  U  R.  A. 
849,  61  Am.  St.  Rep.  185. 

Missouri.  Price  v.  Thompson, 
48  Mo.  361. 

Texas.  Seguin  v.  Ireland,  58 
Tex.  183. 


Wisconsin.  Oilman  v.  Mil- 
waukee, 55  Wis.  328,  13  N.  W. 
266. 

There  is  a  distinctioii  between 
land  dedicated  for  use  as  a  public 
park  and  that  acquired  for  such 
purpose  by  purchase  out  of  the 
general  fund,  as  to  the  munici- 
pality's power  to  divert  the  land 
to  other  uses.  In  the  former  in- 
stance it  has  no  such  right,  while 
in  the  latter  it  may  put  it  to  any 
use  desired.  Seattle  Land,  etc., 
Co.  V.  Seattle,  37  Wash.  274,  79 
Pac.  780. 

18.  Bryant  v.  Logan,'  56  W. 
Va.  141,  49  S.  E.  21. 

19.  Davenport  v.  Bufflngton,  97 
Fed.  234,  38  C.  C.  A.  453,  46  L.  R. 
A.  377. 

But  see  Bancroft  v.  Bancroft 
(Del.  Ch.),  61  Atl.  689. 

May  enjoin  unreasonable  use  of 
a  public  common.  Sherburne  v. 
Portsmouth,  72  N.  H.  539,  58  Atl. 
38   (building  baseball  park  on). 
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its  proper  oflScers  to  bring  sucli  action  and  their  refusal 
to  do  so  is  essential  to  a  cause  of.  action  in  favor  of  a 
member  of  sucb  corporation,  unless  the  complaint  shows 
the  existence  of  conditions  rendering  such  demand  and 
refusal  unnecessary."*"  Undoubtedly  this  is  the  law 
where  a  taxpayer  sues  a  third  person  on  a  cause  of  ac- 
tion accruing  to  the  municipality,*^  but  it  is  submitted 
that  where  the  action  is  against  the  municipality  such 
rule  does  not  apply,  in  the  absence  of  a  statute  so  pro- 
viding, and  therefore  that  the  statement  quoted  above, 
in  so  far  as  the  dicta  in  regard  to  necessity  for  a  de- 
mand where  there  are  no  conditions  rendering  a  demand 
unnecessary,  is  concerned,  does  not  state  the  law  except 
where  the  defendant  is  not  the  municipality  or  municipal 
officers.  The  true  rule  is  that,  except  where  there  is 
fraud  or  the  threatened  action  is  ultra-  vires,  a  demand 
must  be  made  before  suit  can  be  brought  by  taxpayers  to 
enjoin  alleged  unauthorized  payments  under  a  contract, 
by  a  municipal  officer,  the  suit  being  on  account  of  a 
right  of  action  existing  in  the  municipality  itself  and 
the  same  rule  being  applicable,  it  seems,  as  in  case  of 
a  private  corporation  and  stockholders  therein.**  In 
Ohio,  the  matter  is  regulated  by  statute.*' 

§  2602.     Pcirties,  pleading  and  proof. 

Who  may  sue  has  been  already  noticed,**  and  it  has 
further  been  stated  thai  a  taxpayer's  suit  may  be  brought 
by  one  taxpayer  aJone,  or  by  two  or  more,  but  that  all 
the  taxpayers  need  not  join,*'  apd  the  attorney  general 
is  not  a  necessary  party.**  The  most  important  ques- 
tion, however,  is  who  shall  be  joined  as  defendants.  The 
better  practice  is  to  join  all  persons  who  may  be  affected 

20.  Beyer  v.  Crandon,  98  Wis.  23.     S  2576  ante. 

306,  73  N.  W.  771,  per  Justice  Mar-  24.     §§  2585-2588  ante. 

shall.  25.     §  2575  ante. 

21.  §  2582  ante.  26.    New   Orleans,   M.   &   C.   R. 

22.  Merrimon  v.  Southern  Pav-  Co.  v.  Dunn,   51  Ala.  128;    Battl- 
ing &  C.  Co.,  142  N.  C.  539,  55  S.  more  v.  GUI,  31  Md.  376. 

E.  366. 
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by  the  suit,  if  there  is  any  question  as  to  whether  they 
are  necessary  parties.*^  Generally,  the  municipality  it- 
self must  be  made  a  defendant.*^  However,  third  per- 
sons with  whom  the  contract  sought  to  be  joined,  was 
made,  are  not  necessary  parties,''*  nor  are  municipal  offi- 


27.  Parties — defendants.  Pln- 
ney  v.  Wlnsted,  79  Conn.  608,  66 
Atl.  337. 

Necessary  defendants. 

Georgia.  Adel  v.  Woodall,  122 
Ga.  535,  50  S.  B.  481. 

Iowa.  Ramsay  v.  Marble  Rock, 
123  la.  7,  98  N.  W.  134. 

Louisiana.  Sentell  v.  Avoyelles, 
48  La.  Ann.  96,  18  So.  910. 

New  York.  Went  v.  New  York 
City,  171  N.  T.  607,  64  N.  E.  509, 
rev'g  73  N.  Y.  S.  1003,  36  Misc. 
Rep.  496,  and  atf'g  75  N.  Y.  S. 
1135,  69  App.  Div.  621;  Osterhoudt 
V.  Ulster  County  Sup'rs,  98  N.  Y. 
239;  Barnes  v.  McGuire,  68  N.  Y. 
S.  485,  33  Misc.  Rep.  438. 

Rhode  Island.  Ecroyd  v.  Cogge- 
Bhall,  21  R.  I.  1,  41  Atl.  260,  79 
Am.  St.  Rep.  741. 

Texas.  Pendleton  v.  Ferguson, 
99  Tex.  296,  89  S.  W.  758;  Brad- 
ford V.  Westbrook,  39  Tex.  Civ. 
App.  638,  88  S.  W.  382. 

Proper  defendants.  Chicago,  K 
&  W.  R  Co.  V.  Evans,  41  Kan.  94. 
21  Pac.  216,  22  Pac.  313. 

Bondholders.  If  the  suit  is  to 
enjoin  collection  of  taxes  to  pay 
bonds,  the  bondholders  are  neces- 
sary parties.  Stratton  v.  Commis- 
sioners' Court  (Tex.  Civ.  App. 
1911),  137  S.  W.  1170. 

Holders  of  bonds  are  necessary 
parties.  Mock  v.  Santa  Rosa,  126 
Cal.  330,  58  Pac.  826;  Hope  v. 
Gainesville,  72  Ga.  246. 

All    members    of   council    held 


properly  joined.     Wolf  v.   Hope, 
210  111.  50,  70  N.  E.  1082. 

28.  Gillespie  y.  Gibbs,  147  Ala. 
449,  41  So.  868;  Moore  v.  Held,  73 
la.  538,  35  N.  W.  623;  Turner  v. 
Cruzen,  70  la.  202,  30  N.  W.  483; 
Eames  v.  Kellar,  92  N.  Y.  S.  665, 
102  App.  Div.  207.  See  also  Peo- 
ple V.  New  York  &  M.  B.  Ry.  Co., 
22  Hun  (N.  Y.),  96.  - 

But  see,  under  statutes,  Knorr 
V.  Miller,  11  Ohio  Dec.  165,  25 
Wkly.  Law  Bui.  128;  Wllkins  v. 
New  York  City,  30  N.  Y.  S.  424, 
9  Misc.  Rep.  610. 

A  town  is  a  necessary  party  to 
a  taxpayer's  action  to  cancel  a 
lease  made  by  it  and  claimed  by 
plaintiff  to  be  invalid.  Bachia  v. 
Havemeyer  Point,  136  N.  Y.  S. 
435,  77  Misc.  Rep.  362. 

In  Eames  v.  Kellar,  92  N.  Y.  S. 
665,  102  App.  Div.  207,  it  is  said: 
"A  complete  determination  of  this 
action  without  the  presence  of  the 
city  of  Watertown  as  a  party  is 
Impossible;  and,  while  it  may  be 
said  that  the  performance  of  a 
contract  in  which  a  member  of 
the  common  council  is  interested 
is  illegal,  and  therefore  must  be 
a  waste  of  public  funds,  yet  even 
this  question  cannot  be  conclu- 
sively determined  until  the  city 
has  a  right  to  be  heard" — citing 
Wenk  V.  City  of  New  York,  171 
N.  Y.  607,  64  N.  E.  509. 

29.  City  Water  Supply  Cp,  y. 
Ottumwa,  120  Fed.  309, 
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cers.*** 

Pleading.  The  complaint  in  a  taxpayer's  suit  must 
clearly  set  forth  the  facts  showing  the  existence  of  a 
cause  of  action.^  ^  If  the  suit  is  based  on  a  statute,  the 
rule  that  a  person  seeking  to  maintain  an  action  under  a 
statute  must  state  every  fact  bringing  the  case  within 
the  statute,  so  as  to  enable  the  court  to  judge  whether 
or  not  he  has  a  cause  of  action  thereunder,  is  applica- 
ble.^* In  some  jurisdictions,  the  absence  of  the  common 
allegation  that  plaintiff  sues  on  behalf  of  himself  and  all 
other  taxpayers  similarly  situated,  has  been  held  not 
fatal,  where  the  complaint  clearly  shows  on  its  face  that 


30.  Gillespie  v.  Glbbs.  147  Ala. 
449,  41  So.  S68. 

81.     Sufficiency  of  complaint 

Alabama. ,  Gillespie  v.  Gibbs, 
147  Ala.  449,  41  So.  868;  Blakey 
V.  Montgomery,  144  Ala.  481,  39 
So.  745;  Inge  v.  Mobile,  135  Ala. 
187.  33  So.  678,  93  Am.  St  Rep. 
20. 

California.  Peckham  v.  Wat- 
sonville,  138  Cal.  242,  71  Pac.  169. 

Illinois.  Chicago  v.  Nichols, 
177  ni.  97.  52  N.  E.  359. 

Indiana.  Brashear  ▼.  Madison, 
142  Ind.  685,  36  N.  E.  262,  42  N.  B. 
349,  33  L.  R.  A.  474;  Foland  v. 
Frankton,  142  Ind.  546,  41  N.  E. 
1031;  Seward  v.  Liberty,  142  Ind. 
551,  42  N.  E.  39. 

Iowa.  Hanson  t.  Hnnter,  86 
la.  722,  48  N.  W.  1005.  53  N.  W. 
84;  Searle  t.  Abraham.  73  la.  507, 
35  N.  W.  612. 

Kentucky.  WooUey  v.  Louis- 
ville S.  R.  Co..  93  Ky.  223.  19  S. 
W.  595. 

iKMisiana.  Handy  t.  New  Or- 
leans. 39  La.  Ann.  107.  1  So.  593. 

Maryland.  Baltimore  t.  Keyser. 
72  Md.  106.  19  Atl.  706. 


Minnesota.  McLean  v.  North 
St.  Paul,  73  Minn.  146,  75  N.  W. 
1042. 

New  York.  Bush  v.  Coler,  170 
N.  Y.  587,  63  N.  B.  1115,  aff'g  69 
N.  Y.  S.  770,  60  App.  Div.  56; 
Hendrickson  v.  New  York  City, 
160  N.  Y.  144,  54  N.  E.  680,  afTg 

56  N.  Y.  S.  580,  38  App.  Div.  480; 
Barhite  v.  Home  Tel.  Co.  of 
Rochester,  63  N.  Y.  S.  659,  50  App. 
Div.  25;  Schinzel  v.  Best,  92  N.  Y. 
S.  754,  45  Misc.  Rep.  455,  48  Misc. 
Rep.  224;  Knowles  v.  New  York 
City,  75  N.  Y.  S.  189,  37  Misc. 
Rep.  195;  Terry  v.  Gleason,  47  N. 
Y.  S.  741,  21  Misc.  Rep.  368;  Tal- 
cott  V.   Buffalo,   10  N.  Y.   S.   370, 

57  Hun,  43. 

Oregon.  StefBn  v.  Hill,  16  Ore. 
232.  17  Pac.  874. 

Pennsylvania.  Re  Mlllvale 
Borough  No.  1,  14  Pa.  Co.  Ct.  Rep- 
79. 

Tennessee.  Sweeney  v.  Tennes- 
see Cent  R.  Co.,  118  Tenn.  297, 
100  S.  W.  732. 

Texas.  Nalle  v.  Austin  (Tex. 
Civ.  App.),  21  S.  W.  375. 

32.  Bachla  v.  Havemeyer,  136 
N.  Y.  S.  435,  77  Misc.  Rep.  362. 
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the  right  sought  to  be  vindicated  is  a  public  right,  and 
the  primary  relief  demanded  is  relief  to  which  the  body 
of  taxpayers  only  are  entitled,^^  while  in  other  jurisdic 
tions  it  has  been  held  essential.^* 

No  special  rules  are  applicable  to  the  answer  other 
than  those  applicable  to  all  answers.^^ 

The  burden  of  proof  is  on  plaintiff.*® 

§  2603.    Judgment. 

The  judgment  in  a  taxpayer's  suit  ^''  is  to  be  construed 
like  other  judgments.**  It  is  conclusive,  the  same  as 
other  judgments,  on  the  parties  thereto  and  their  priv- 
ies.** The  judgment  is  also  binding  upon  all  taxpayers 
in  the  municipality,  in  so  far  as  to  bar  them  from  main- 
taining another  suit  as  a  taxpayer  with  reference  to  the 
right  or  duty  of  the  municipality  as  to  the  same  mat- 
ter ;  *"  but  such  adjudication  is  not  ^binding  on  one  who 


33.  Knopf  V.  First  Nat.  Bank, 
173  111.  331,  334,  50  N.  B.  660; 
Cawker  v.  Milwaukee,  133  Wis.  35, 
113  N.  W.,  417. 

34.  Wood  V.  Draper,  24  Barb. 
(N.  Y.),  187,  4  Abb.  Pr.  322;  Mc- 
Clung  V.  Ldvesay,  7  W.  Va.  329, 
333. 

Irt  Ohio,  action  must  be  brougM 
"on  behalf  of"  the  municipality. 
Wood  Y.  Pleasant  Ridge  Co.,  12 
Ohio  Cir.  Ct.  Rep.  177,  5  O.  C.  D. 
516;  Hensley  v.  Hamilton,  3  Ohio 
Cir.  Ct.  Rep.  201. 

35.  Answer,  sufficiency  of.  Mc- 
Conoughey  v.  San  Diego,  128  Cal. 
366,  60  Pac.  925;  Barr  v.  Phila- 
delphia, 191  Pa.  St.  438,  43  Atl. 
335. 

36.  Wheelock  v.  Lowell,  196 
Mass.  220,  81  N.  E.  977;  O'Brien 
V.  Drinkenberg,  41  Mont.  538,  111 
Pac.  137;  Mead  v.  Turner,  112  N. 
Y.  S.  127,  60  Misc.  Rep.  145;  Kolb 
V.  Taniaqua,  218  Pa.  126,  67  Atl. 
44. 


37.  Scope  of  relief,  see  Evans 
V.  Holman,  244  111.  596,  602,  91  N. 
E.  723. 

Costs,  recovery  of.  O'Connor  v. 
Walsh,  82  N.  Y.  S.  499,  83  App. 
Div.  179;  Brundige  v.  Ashley,  62 
Ohio  St.  526,  57  N.  E.  226; 
Guckenberger  v.  Dexter,  18  Ohio 
Cir.  Ct.  Rep.  244,  10  O.  C.  D.  174; 
Miller  v.  Pearce,  2  Cin.  R.  (Ohio), 
44. 

38.  See  List  v.  Wheeling,  7  W. 
Va.  501. 

39.  Stone  v.  Bank  of  Kentucky, 
174  XT.  S.  799,  19  Sup.  Ct.  881,  43 
L.  Ed.  1187,  affg  88  Fed.  383. 

Dissolution  of  injunction  as 
barring  subsequent  bill.  Gallaher 
V.  Moundsvllle,  34  W.  Va.  730,  12 
S.  E.  859,  26  Am.  St.  Rep.  942. 

40.  Cannon  v.  Nelson,  83  la. 
242,  48  N.  W.  1033. 

The  general  rule  is  that  the 
judgment  in  a  taxpayer's  suit  is 
binding  on  all  the  taxpayers  in 
the   municipality,   as   fully   as   11 
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is  a  taxpayer  and  was  not  a  party  to  the  former  suit 
in  which  the  payment  out  of  money  under  certain  con- 
tracts alleged  to  be  invalid,  was  enjoined,  so  as  to  bar 
him  from  suing  to  recover  on  a  quantum  meruit  for 
money  expended  and  services  rendered  in  reliance  on 
the  contract.*^  Furthermore,  a  judgment  enjoining  the 
performance  of  a  contract  is  not  binding  on  a  party  to 
the  contract  who  was  not  a  party  to  the  taxpayer's  siiit.*^ 
So  bondholders  or  creditors  of  the  municipality,  not 
made  parties  to  a  taxpayer's  suit  involving  the  validity 
of  the  bonds  or  other  indebtedness,  are  not  bound  by  a 
judgment  holding  such  debts  invalid.*^ 

The  relief  granted  cannot  be  so  broad  as  to  affect 
directly  the  rights  and  determine  the  interest  of  persons 
not  joined  as  parties.**  Thus,  bonds  the  payment  of 
which  is  sought  to  be  enjoined  will  not  be  declared  in- 
valid where  the  holders  of  the  bonds  are  not  made  par- 
ties.*" 

An  injunction  may  be  granted  although  the  act  com- 
plained of  has  been  discontinued  or  revoked,**  and  no 
compromise  can  put  an  end  to  the  taxpayer's  right  of 
action.*'^  If  the  act  sought  to  be  enjoined,  has  been  per- 
formed in  the  interim,  the  suit  should  not  be  dismissed, 
but  appropriate  relief  should  be  granted.*^ 

they  had  been  parties  to  the  suit.  44.,  Ramsay    v.    Marble    Rock, 

Montgomery  v.  Walker,   154  Ala.  123  la.  7,  98  N.  W.  134. 

242,  45  So.  586.  45.     Stallcup     v.     Tacoma,     13 

41.  Lee  y.  Independent  School  Wash.  141,  42  Pac.  541,  52  Am.  St. 
Dist.,  149  la.  345,  128  N.  W.  533,  ^®P-  ^S. 

37  L   R.  A.  (N.  S.),  383.  *^-    Gi"espie  v.  Gibbs,  147  Ala. 

449,  41  So.  868;   Adel  v.  Woodall, 

42.  Detroit   y.    Detroit   R.    Co.,      ^22  Ga.  535,  50  S.  E.  481. 

134  Mich.  11,  96  N.  W.  992,  99  N.  g^^  ^j^^  ^^^^^  ^    3^^^^^  ^^^ 

W.  411,  104  Am.  St.  Rep.  600.  m    ^g^^  53  N.  E.  314,  42  L.  R.  A. 

43.  Mail   V.    Maxwetll,    107   111.      718,  $9  Am.  St.  Rep.  222. 

554;   Atchison,  T.  &  S.  F.  R.  Co.  47.    City-Item  Co-operative  Print- 
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